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Fil-Qorti Civili, Prim’ Awla (Malta)
(Sede Kostituzzjonali)

Onor. Imhallef Dr. Doreen Clarke LL.D
Rikors Numru 533/2022 DC

Anthony Mifsud
Carmen Mifsud

VS
Avukat tal-Istat
Gemma Mangion
Illum, 27 ta’ Marzu 2025

I1-Qorti

Rat ir-rikors tal-atturi pprezentat fis-6 ta’Ottubru 2022 permezz ta’ liema
ppremettew is-segwenti:-

1. Ili r-rikorrenti huma s-sidien tal-fond 13, Alley 1, Trig Pinto, Qormi (“il-
Fond”).
2. Ili I-Fond jinsab mikri lill-intimata Gemma Mangion versu I-kera attwali

ta’ mitejn seba’ u sittin Euro u disghin c¢entezmu (€267.90c) fis-sena. ll-kirja
hija waida hekk imsejza protetta ai termini tal-Kapitolu 69 tal-Ligijiet ta’
Malta.

3. i skond il-ligi vigenti tal-kera ma huwiex possibbli ghall-esponenti li
jiksbu kera ogfiola minn dik li qed thallas [-intimata Gemma Mangion
attwalment u langas ma huwa possibbli ghall-esponenti li jirriprendu I-pussess
battal tal-Fond. L-esponenti I-angas ma ghandhom aspettattiva ragonevoli meta
huma ser jergg/u jidzlu fil-pussess tal-Fond.
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4. Ili I-blanket protection ex lege tal-inkwilin f’sitwazzjoni simili ghal dik
tal-intimata ma tistax tigi kunsidrata bhala protezzjoni gustifikata ghal skop
jew interess pubbliku.

5. [lli apparti dan, stante I-protezzjoni indefinita (indefinite security of
tenure) tal-inkwilin u d-differenza sostanzjali bejn il-kera fuq is-suq liberu u dik
li ged thallas attwalment [-inkwilin, hemm sproporzjonalita’ gawwija u piz mhux
konsentit li gie u ghadu qed jigi impost fuq [-esponenti fil-vesti tagzhom ta’
sidien ta” proprjeta. Kif ser jigu muri waqt it-trattazzjoni tal-kawza il-valur
lokatizju tal-Fond jizboq bis-sewwa il-kera li I-intimat izallas bl-operat tal-ligi.

6.  Illi ghalhekk stante [-protezzjoni li l-inkwilin Gemma Mangion tgawdi bl-
applikazzjoni tal-ligi, kompriza u mhux limitat ghall-Kapitolu 69 u ghall-
Kapitolu 16 tal-/igijiet ta™ Malta, gew u ghadhom qed jigu lezi d-drittijiet tal-
esponenti ghat-tgawdija tal-possedimenti tagihom kif sanciti bl-Artikolu 37 tal-
Kostituzzjoni ta™ Malta u I-Artikolu 1, Protokol 1 tal-Konvenzjoni Ewropeja
dwar id-Drittijiet Fondamentali (Kap 319).

Wara li hekk ippremettew l-atturi talbu lill-Qorti:-

i.  Tiddeciedi u tiddikjara illi minhabba [-fatti fuq imsemmija gew u ghadhom
qed jigu lezi d-drittijiet fondamentali tal-esponenti kif sanciti fI-Artikolu 37 tal-
Kostituzzjoni ta’ Malta u fl-Artikolu 1 Protokol 1 tal-Konvenzjoni Ewropeja
dwar id-Drittijiet Fondamentali (Kap 319);

ii. Taghti rimedju xieraq u effettiv skond il-Kostituzzjoni u I-Konvenzjoni,
konsistenti inter alia:

a. fil-filas ta® danni non-pekunjarji sabiex jaghmlu tajjeb ghall-
lezjoni sofferta mill-esponenti; u

b. taghti rimedju xieraq u opportun billi tikkundanna lil-intimati, jew
min minnhom, ihallsu d-danni materjali komprizi dawk rapprezentanti
kumpens biex jaghmel tajjeb ghad-differenza bejn il-kera fis-suq u I-kera
attwalment mhallsa mill-inkwilin; u kif ukoll

C. tordna u tiddikjara illi |-intimata Gemma Mangion ma ghandiex
dritt tibga’ tgawdi mill-protezzjoni legislattiva u taghti rimedju effettiv u
immedjat kif inhu xieraq skond il-/igi taht dawk I-provvedimenti li I-Qorti
jidhrilha xierga u opportuni, inkluz ordni sabiex l-intimata Gemma
Mangion tirritorna |-pussess battal tal-Fond fterminu perentorju li
ghandu jigi stabilit minn dina I-istess Qorti.

Bl-ispejjez kontra l-intimata li hija minn issa ngunta ghas-subizzjoni.

Rat ir-risposta tal-konvenut I-Avukat tal-Istat ipprezentata fl-20 ta’ Ottubru
2022 permezz ta’ liema eccepixxa:-

1. Wi r-rikorrenti iridu igibu prova sodisfacenti tat-titolu taghhom ghall-
fond 13, Alley 1, Triq Pinto, Qormi;
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2. Illi minghajr pregudizzju ghas-SUesSpost, ir-rikorrenti jridu jgibu prova li
I-kirja in kwistjoni f°dawn il-proceduri hija verament imharsa mill-Kap. 69 tal-
Ligijiet ta’ Malta;

3. Wi r-rikorrenti ghandhom jindikaw ezattament liema artikoli tal-Kap 16
tal-Ligijiet ta’ Malta u tal-Kap 69 tal-Ligijiet ta’ Malta jew ta’ kwalunkwe ligi
ohra qieghdin jilledu d-drittijiet fundamentali taghhom;

4. Ml sa fejn ir-rikorrenti qgieghdin jibbazaw I-ilment taghhom fuq id-
dispozizzjonijiet tal-Kap. 16 u 69 tal-Ligijiet ta’ Malta huma ma jistghux
jinvokaw l-artikolu 37 u dana ai termini tal-artikolu 47(9) tal-Kostituzzjoni;

5. Illi minghajr pregudizzju ghas-suespost, I-esponent jikkontendi li ma kien
hemm ebda ksur tal-Ewwel Artikolu tal-Ewwel Protokoll u l-artikolu 37 tal-
Kostituzzjoni stante li fil-kaz odjern sar biss kontroll fl-uzu tal-proprjeta in
kwistjoni fil-parametri ta’ dak permessibbli taht dan id-dritt fundamentali;

6. i lI-esponent jikkontendi illi I-Att XXIV tal-2021 joffri rimedju li jZzomm
bilanc u proporzjon bejn id-drittijiet tas-sid u tal-inkwilin;

7. Wi l-esponent jikkontendi illi huwa car mill-gurisprudenza illi [-Qrati
Kostituzzjonali m’humiex il-forum appozit sabiex tinghata decizjoni dwar
zgumbrament;

8. 1l fi kwalunkwe kaz, I-allegazzjonijiet u pretensjonijiet tar-rikorrent
huma infondati fil-fatt u fid-dritt;

9. [lli minghajr pregudizzju ghas-suespost, I-esponent jikkontendi li jekk din
I-Onorabbli Qorti tqis li sehh ksur tal-Ewwel Artikolu tal-Ewwel Protokoll, dan
il-ksur jista’ jissustixxi biss bejn it-30 ta’ April, 1987 sal-31 ta’ Mejju, 2021 u
cioé mid-data stabbilita fl-Artikolu 7 tal-Kap. 319 tal-Ligijiet ta’ Malta sa I-
ahhar data qabel id-dhul fis-sehh tal-Att XXIV tal-2021;

Rat il-verbal tal-udjenza mizmuma fit-28 ta’ Novembru 2022 minn din il-Qoti
kif diversament presjeduta meta l-atturi ¢edew it-tielet talba? u zammew shih t-
talbiet I-ohra fil-konfront tal-komnvenut I-Avukat tal-Istat, 1i da parti tieghu ¢eda
s-seba’ e¢ezzjoni. F’dik I-istess udjenza gie dikjarat 1i ghalhekk ma kienx hemm
il-bzonn 1i I-konvenuta Gemma Mangion tibga fil-kawza®.

Rat id-digriet tal-hatra tal-perit gudizzjarju biex jistabilixxi valur lokatizju tal-
fond in kwistjoni bejn 1-2009 u 1-2021%.

! Fol 11

2 Ossia it-tielet parti tat-tieni talba.

3 Jigi rilevat li Gemma Mangion qatt ma giet notifikata bir-rikors promotur.
4 Fol 11 u fol 14
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Rat id-digriet tal-Unur Tieghu I-Prim Imhallef datat 13 ta’ Jannar 2023 li permezz
tieghu assenja din il-kawza biex tinstema’ u tkun dec¢iza minn din il-Qorti kif
preseduta.’

Rat li I-atturi ¢caraw it-talba taghhom fis-sens li huma ged jitolbu kumpens sal-
emendi tal-2021.°

Semghet il-provi tal-partijiet.
Rat |-atti processwali inkluz in-nota ta’ sottomissjonijiet tal-Avukat tal-Istat.’
Ikkunsidrat

IL-PROVI

[1i I-atturi huma sidien tal-fond numru 13, Sqag Numru 1, Triq Pinto, Hal Qormi
bl-arja tieghu. II-fond hu mikri lil Gemma Mangion, li thallas mitejn sebgha u
sittin euro (€267) kera fis-sena. Fl-affidavit tieghu 1-attur Anthony Mifsud® gal li
|I-atturi xtraw dan il-fond b’kuntratt datat 3 ta> Gunju 2009°. Qal li din il-kirja ilha
ghaddejja minn gabel 1-1995. In kontroezami'® gal li meta xtara I-fond, kien jaf li
dan kien mikri lill-konvenuta Gemma Mangion u kien jaf li ma setax ikeé¢iha.

i kien esebit il-kuntratt'! 1i permezz tieghu, fI-2009, l-atturi xtraw dan il-fond
minghand il-konjugi Alexander u Emanuela Attard. Il-kuntratt fil-fatt hu ghall-
bejgh ta’ tliet fondi u ¢ioe’ zewgt idjar (wahda minnhom dik in kwistjoni) u
remissa, kollha biswit xulxin, bl-arja taghhom, fi Sqag Numru 1, Triq Pinto Hal
Qormi. Il-prezz kumplessiv ghal dan il-bejgh kien ta’ sebghin elf euro (€70,000).
ll-kuntratt ma jaghti 1-ebda taghrif dwar jekk dawn il-fondi I-ohra humiex mikrija
jew dwar il-kobor taghhom. Langas m’hemm pjanti esebiti mal-kuntratt.

1li kien esebit ukoll il-ktieb tal-kera tal-fond in kwistjoni!2. Dan il-fond jidher i
kien mikri kontinwament sa mill-1967 u ghadu mikri sallum.

i fir-rapport tieghu I-perit gudizzjarju®® gal li I-fond hu wiehed antik u mibni
fuq zewg sulari gholjin, bil-bejt u I-arja tieghu u b’sotterran. Fih medda ta’ art ta’

5Fol 16

6 Fol 11

7 In-nota tal-Avukat tal-Istat tinsab a fol 105
8Fol 3

9Fol 4

10 Fol 104

1 Fol 4

12 Fol 114

1B Fol 35
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madwar tliet mija disgha u ghoxrin metru kwadru (329 m.k.) u mibni kollu bil-
gebla Maltija. Is-sagaf fih I-arkati fil-livell sotterran, travi tal-injam fil-pjan terran
u travi tal-hadid fl-ewwel sular. Qal 1i biex wasal ghall-valur lokatizju, uza d-
dataset tal-Eurostat dwar kif evolviet il-kera f"Malta, Kif ukoll uza studju bl-isem
The Annual Residential Rental Study, Malta, mahrug mill-Awtorita’ tad-Djar.
Qal li skont dawn I-istudji, huma ftit I-immobbli li jinkrew bhala djar u ftit hatna
huma dawk id-djar li ghandhom erba’ kmamar tas-sodda bhal dan il-fond.
Ghalhekk fond bhal dan in kwistjoni hu wiehed rari hafna fis-suq tal-proprjeta’.
In eskussjonil* gal li hu kkalkula I-valur tal-kera tal-fond kif inhu llum u ma
nkludiex il-potenzjal tal-fond. Qal 1i ra proprjetajiet ohra komparabbli imma
llimita ruhu ghal residenzi, wagqt li halla barra 1-element suggettiv. Qal li gatt ma
tista’ taghti garanzija li fis-suq liberu, fond igib il-valur lokatizju previst.

KUNSIDERAZZJONIJIET

I1li permezz tal-proc¢eduri odjerni 1-atturi jilmentaw li tul dawn is-snin kollha, sa
ma dahlu fis-sehh 1-emendi tal-2021 fil-Kap 69, huma ma setghux jiehdu 1-fond
lura u langas setghu jghollu I-kera, u dan minhabba 1-provedimenti tal-Kap 69.
Huma jallegaw ksur tal-artikolu 37 tal-Kostituzzjoni kif ukoll tal-ewwel artikolu
tal-Ewwel Protokol tal-Konvenzjoni Ewropea, u dan minhabba l-applikazzjoni
tal-Ordinanza li Tirregola 1-Tigdid tal-Kiri tal-Bini ossija 1-Kap. 69 tal-Ligijiet ta’
Malta u 1-Att X tal-2009 fir-rigward tal-fond proprjeta’ tal-atturi. Huma ged
jitolbu wkoll ir-rimedji opportuni inkluz likwidazzjoni u kundanna ghall-hlas ta’
kumpens adegwat.

Ikkunsidrat
Artiklu 37 tal-Kostituzzjoni

[11i I-atturi jallegaw ksur tal-artikolu 37 tal-Kostituzzjoni fil-konfront taghhom, u
dan fir-rigward tat-tgawdija tal-fond taghhom mikri lil Gemma Mangion.

[1li f°dan ir-rigward ghandha ssir referenza ghall-artikolu 47(9) tal-Kostituzzjoni
li jipprovdi li I-ligijiet i dahlu fis-sehh qabel it-3 ta’ Marzu 1962 huma ezentati
milli jkun milquta bl-artikolu 37 tal-Kostituzzjoni. Il-Kap 69 dahal fis-sehh fI-
1931, hafna qabel it-3 ta’ Marzu 1962 u ghalhekk huwa ezentat mill-
applikazzjoni tal-artikolu. F’dan is-sens esprimiet ruhha 1-Qorti Kostituzzjonali
fil-kawza Charles Bonello vs II-Kummissarju tal-Pulizija et:

14 Fol 95
15 Deciza 23 ta’ Novembru 2020.
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15. Il-Qorti tosserva:-

i. L-Art. 37 tal-Kostituzzjoni jipprovdi li “ebda interess fi jew dritt fuq
proprjeta’ li kull xorta li tkun” ma jista’jittiehed jekk mhux inter alia
bi hlas ta’ kumpens xieraq. I1d-dritt ta’sid li jkollu [-pussess materjali
u mhux biss pussess legali huwa interess fuq proprjeta’. B’ hekk hu
imhares taht [-art. 37 minkejja li ssid ma giex imcahhad minn kull
interess fil-proprjeta .

ii. Il-Kap. 69 kien emendat b’ligijiet li dahlu fis-sehh wara [-1962 [i
pero” ma ghandhomx l-effetti msemmija fil-para. (a) sa (d) tal-Art.
47(9).

iii. L-Artikolu 47(9) tal-Kostituzzjoni jipprovdi li, “Ebda haga fl-
artikolu 37 ta’ din il-Kostituzzjoni ma ghandha tolgot il-hdim ta’ xi
ligi fis-sehh minnufih gabel it-3 ta’ Marzu 1962 jew xi ligi maghmula
fi jew wara dik id-data li temenda jew tissostitwixxi xi ligi fis-sehh
minnufih qabel dik id-data (jew xi ligi [i minn Zmien ghal Zmien tkun
emendata jew sostitwita bil-mod deskritt f 'dan is-subartikolu)..... . It-
tigdid tal-kirja sehh bissahha ta’ ligi li kienet fis-sehh qabel I-1962,
¢ioe' LOrdinanza Li Tirregola t-Tigdid tal-Kiri ta’ Bini [i dahlet
fissehh bl-Ordinanza XXI tal-193 1. Ghalhekk hu mhares mill-Artikolu
47(9) tal-Kostituzzjoni u ghaldagstant mhuwiex milqut minn Artikolu
37 tal-Kostituzzjoni.

iv. Ghalkemm hu minnu li [-Kap. 69 kien emendat b’ligijiet [i dahlu
fis-sehh wara 1-1962, pero’ ma kellhomx l-effetti li jissemmew fil-
paragrafi (a) sa (d) tal-art. 47(9) tal-Kostituzzjoni.

16. Ghaldagstant, sewwa argumenta [-Avukat tal-Istat illi [-Kap. 69,
ukoll kif emendat, ma jintlagatx bl-Art. 37 tal-Kostituzzjoni
[l b’applikazzjoni ta’ dawn il-principji 1-Qorti ged tichad it-talba tal-atturi in
kwantu hi bbazata fuq l-artikolu 37 tal-Kostituzzjoni.

Ikkunsidrat
Artiklu 1 tal-Ewwel Protokol tal-Konvenzjoni

[11i 1-atturi ged jallegaw ukoll ksur tad-dritt tal-proprjeta’ taghhom kif protett bl-
artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni. B’mod specifiku l-atturi ighidu li
1-Kap 69 geghelhom jirrikonoxxu lill-inkwilini, sena wara sena, minghajr il-
possibilita 1i 1-kera toghla biex tigi dags dik fuq is-suq hieles u minghajr il-
possibilita li jiehdu 1-post lura.
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[111 I-artiklu 1 tal-Ewwel Protokol tal-Konvenzjoni jipprovdi li:

Kull persuna naturali jew persuna morali ghandha dritt ghat-tgawdija
pacifika tal-possedimenti taghha. Hadd ma ghandu jigi ipprivat mill-
possedimenti tieghu hlief fl-interess pubbliku u bla hsara tal-
kundizzjonijiet provduti bil-ligi u bil-principji generali tal-ligi
internazzjonali.

IZda d-disposizzjonijiet ta’ qabel ma ghandhom b’ebda mod inaqqsu d-
dritt ta’ Stat li jwettaq dawk il-ligijiet li jidhrulu xierqa biex jikkontrolla
[-uzu ta’ proprjeta skont l-interess generali jew biex jizgura [-hlas ta’
taxxi jew kontribuzzjonijiet ohra jew pieni.

[111 I-atturi jsostnu li 1-fatt 11 kellhom bilfors jibqghu jirrikonoxxi lill-istess kerrejja
tul is-snin u geddew il-kirja minghajr il-possibilta’ li I-kera toghla, huwa kontroll
qawwi tal-uzu tal-proprjeta’ mill-Istat. Huma jghidu 1i dan il-kontroll tant hu
eccessiv li ymur lil hinn mill-interess generali i 1-Istat hu obbligat ihares.

[111 huma tlieta 1-elementi li jridu jittiehdu in konsiderazzjoni biex jigi determinat
jekk kienx hemm ksur tad-dritt ta’ tgawdija tal-proprjeta’ u jekk il-kontroll da
parti tal-Istat fuq 1-uzu tal-proprjeta’ skont it-tieni paragrafu tal-artikolu 1 kienx
eccessivi®. Dawn huma il-legalita’ tal-azzjoni, l-interess pubbliku fl-azzjoni u 1-
proporzjonalita’.

[11i ma jidhirx 1i I-atturi ged jattakkaw il-legalita’ tal-azzjoni, peress li I-agir tal-
Istat hu ben regolat b’ligi. Langas ma jidher li ged jattakkaw l-interess pubbliku,
peress li f’kull Zmien hemm lok li I-istat jaghti protezzjoni biex jassigura li
kulhadd ikollu post fejn jghix. Dan I-interess pubbliku ghadu jissussisti sallum
fil-Kap 69 u bl-emendi kollha li saru fih. L-atturi izda jidher li qed jattakkaw il-
mod kif thaddem dan l-interess pubbliku u ¢ioe’ in-nuqqas ta’ proporzjonalita’
bejn 1d-dritt ta’ proprjeta’ tas-sidien u I-protezzjoni tal-kerrej. F’dan ir-rigward 1-
atturi jghidu li din il-proporzjonalita’ ntilfet fil-ligi kif kienet, peress li I-interessi
tas-sid twarrbu u I-mizien miel ghal kollox favur il-kerrej. Il-konsegwenza ta’ dan
kienet 11 1-kera pagabbli kienet baxxa wisq biex taghmel sens ekonomiku ghas-
sidien.

[1li f’dan ir-rigward ghandu jinghad li 1-Kap 69 sa minn meta kien promulgat kien
mahsub biex jipprotegi lill-inkwilini fi zmien meta 1-qaghda ekonomika ta’ hafna
kienet tirrikjedi 1i jkun hemm kontroll fuq 1-ammont tal-kera pagabbli. Kien
mehtieg ukoll 1i I-kera tiggedded awtomatikament favur l-istess inkwilini u dawk

18Hutten-Czapska v Poland Application no. 35014/97, de¢iz mill-QEDB fid-19 ta’ Gunju 2006.
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11 jirtuhom. L-ghan so¢jali tal-ligi kien gawwi u kien jiggustifika I-intervent tal-
Istat fuq it-tgawdija tal-proprjeta’ mis-sid. Fil-fatt il-proviso tal-artikolu 1 tal-
Ewwel Protokol jaghraf din il-prerogattiva tal-Istat li jiehu dawk il-mizuri li jkun
hemm bzonn meta jkun mehtieg li jipprotegi xi faxxa jew ohra tas-soc¢jeta’.

[1li pero’ maz-zmien il-bzonnijiet soc¢jali li qabel iggustifikaw l-intervent tal-Istat
naqsu peress li 1-pajjiz sar aktar affluwenti. Ghalkemm hadd ma jista’ jichad li
ghad hawn persuni li ghandhom bzonn ghajnuna, din tista’ u qieghda tinghata
b’modi differenti. Minkejja dawn l-izviluppi I-ligi ma mxietx maz-zmien, b’mod
li s-sid dan l-ahhar snin baga’ jerfa’ I-istess piz ghax l-ammont ta’ kera baqa’ baxx
meta mqgabbel mal-prezz tal-proprjeta’ u l-valur lokatizzju fis-suq hieles. Is-sid
baga’ marbut ukoll 1i jirrikonoxxi lill-istess inkwilin jew is-su¢c¢essuri tieghu u
ma kienx liberu li jiehu l-proprjeta’ lura. Hu bir-ragun li s-sidien jilmentaw u
jghidu li 1-ghajnuna li hi so¢jalment mehtiega llum lill-inkwilini, ged jaghtuha
huma, ¢ittadini privati ohra, minflok il-Gvern. Kien biss f1-2009 u iktar tard fl-
2021, 1i bdew jinbidlu l-affarijiet, b’mod li 1-kera setghet toghla, ghalkemm
b’mod kontrollat; fl-istess perjodu inghatat il-possibilita’ lis-sid 1i jiehu 1-fond
lura.

Il fil-kaz in ezami kemm il-kerrejja kif ukoll l-atturi kienu marbuta bil-
kundizzjonijiet imposti mill-Kap 69 qabel 1-emendi fuq imsemmija, kemm fl-
ammont ta’ kera 11 kienu jippercepixxu kif ukoll f’dak li jirrigwarda it-tigdid
awtomatiku tal-kirja. Tul is-snin il-kera 1i kienu jir¢ievu l-atturi kienet baxxa
hafna meta mqgabbla mal-kera fis-suq hieles. U ma kienx hemm possibilita’ li dan
l-ammont jizdied biex jirrifletti 1-valur tal-proprjeta’. Lanqas kien hemm il-
possibilta’ li I-kera taghlaq u 1-fond jirritorna fil-pussess tal-atturi.

[Mi 1-Qrati taghna u 1-Qorti Ewropea tad-Drittijiet tal-Bniedem stabbilew
x’jikkostitwixxi agir ‘fl-interess pubbliku’ u ‘fl-interess generali’ u f’liema livelli
jridu jkunu biex id-dritt tal-proprjeta’ jibqa’ protett. Fil-kawza Amato Gauci vs
Malta®’, il-Qorti Ewropea tad-Drittijiet tal-Bniedem qalet:

1. The Court will consider the impact that the application of the 1979
Act had on the applicant s property. It notes that the applicant could not
exercise his right of use in terms of physical possession as the house
was occupied by the tenants and he could not terminate the lease. Thus,
while the applicant remained the owmer of the property he was
subjected to a forced landlord-tenant relationship for an indefinite
period of time. It has already been established that the applicant did not
have an effective remedy enabling him to evict the tenants (see, a
contrario, Velosa Barreto, cited above), either on the basis of his own

17 Application no. 47045/06 deciza fil-15 ta’ Settembru 2009.
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need or that of his relatives or on the basis that Mr and Mrs P. were not
deserving of such protection, as they owned alternative
accommodation. Consequently, the application of the law itself lacked
adequate procedural safeguards aimed at achieving a balance between
the interests of the tenants and those of the owners. The Court further
considers that the possibility of the tenant leaving the premises
voluntarily was remote, especially since the tenancy could be inherited.
The Government s contention that transfer of the tenancy by inheritance
was improbable was not substantiated and remains to be considered as
pure speculation. It follows that these circumstances inevitably left the
applicant in uncertainty as to whether he would ever be able to recover
his property.

2. Moreover, both the amount of rent received by the applicant, namely
EUR 210 per year and the maximum amount of rent the applicant could
obtain, namely EUR 420, were, as confirmed by the Constitutional
Court, “certainly low”. Indeed, the amount of rent contrasts starkly
with the market value of the premises as submitted by the applicant. The
Court considers that State control over levels of rent falls into a sphere
subject to a wide margin of appreciation by the State and its application
may often cause significant reductions in the amount of rent chargeable
(see, in particular, Mellacher and Others, cited above, § 45).
Nevertheless, this may not lead to results which are manifestly
unreasonable, such as amounts of rent allowing only a minimal profit.

3. Inthe present case, having regard to the low rental value which could
be fixed by the Rent Regulation Board, the applicant’s state of
uncertainty as to whether he would ever recover his property, which has
already been subject to this regime for nine years, the lack of procedural
safeguards in the application of the law and the rise in the standard of
living in Malta over the past decades, the Court finds that a
disproportionate and excessive burden was imposed on the applicant.
The latter was requested to bear most of the social and financial costs
of supplying housing accommodation to Mr and Mrs P. (see, mutatis
mutandis, Hutten-Czapska, cited above, § 225). It follows that the
Maltese State failed to strike the requisite fair balance between the
general interests of the community and the protection of the applicant §

right of property.

4. There has accordingly been a violation of Article I of Protocol No.1
to the Convention.

Pagna 9 minn 17



Rikors 533/2022DC
Sentenza finali

I11i aktar ri¢enti, 1-Qorti Ewropea tad-Drittijiet tal-Bniedem!® galet ukoll Ii:

Having regard to the meagre amount of rent received by the applicant,
which persists to date despite the relevant amendments, the Court finds
that a disproportionate and excessive burden continues to be imposed
on the applicant, who has been ordered to bear most of the social and
financial costs of supplying housing accommodation to C.C. It follows
that the Maltese State has failed to strike the requisite fair balance
between the general interests of the community and the protection of the
applicant’s right of property (ibid; see also, mutatis mutandis, in
connection with the above-mentioned amendments, Anthony Aquilina
v. Malta, §§ 63 and 67, no. 3851/12, 11 December 2014).

58. There has accordingly been a breach of Article 1 of Protocol No. 1
to the Convention.

[11i b’serje twila u kostanti ta’ gurisprudenza simili ghal dawn, il-Qrati taghna u 1-
Qorti Ewropea tad-Dirittijiet tal-Bniedem stabbilew li tul is-snin fejn il-prezz tal-
proprjeta’ fis-suq zdied b’mod sostanzjali waqt 11 1-kera baqghet l-istess,
f’ammonti marbuta ma’ snin fejn il-qaghda socjali tal-poplu kienet totalment
differenti, dan certament impona piz kbir fuq is-sid. Is-sid langas ma kellu 1-
possibilta’ reali 11 xi darba I-fond jerga’ lura ghandu. Hekk intilef ghal kollox il-
bilan¢ mehtieg bejn l-interess pubbliku li jkunu mharsa dawk li kellhom bzonn
ghajnuna u l-interess privat tas-sid li jgawdi hwejgu u juzahom kif jidhirlu
minghajr indhil mill-Istat.®

[11i anke f’dawk il-kazijiet fejn kerrej verament ma jkollux mezzi tieghu u jkollu
bzonn l-intervent tal-Istat minhabba li 1-kera skond is-suq hieles tkun gholja, dan
xorta ma jiggustifikax ligi li zzomm il-kera baxxa hafna. Lanqas ma jiggustifika
ligi li taghmilha obbligatorja li l-kirja tintiret, b’incertezza kbira jekk is-sid
jirnexxilux xi darba jehodha lura. L-Istat ghandu diversi mezzi ohra kifjista’ jghin
lill-kerrejja li jkollhom bzonn 1-ghajnuna minghajr ma jimponi 1-piz kollu fuq sid
il-proprjeta’. Id-dritt fundamentali ta’ protezzjoni tat-tgawdija tal-proprjeta’ ma
jipprovdix li jrid isir profitt bil-kera mhallsa, imma jipprovdi li ghandu jkun
hemm proporzjonalita™ bejn id-drittijiet u I-pizijiet imposti fuq il-partijiet.

[li anke meta kienu introdotti emendi fl-2009 ghall-Kap 69, xorta wahda z-zieda
fil-kera ma kinitx bizzejjed biex il-kera mhallsa tqarreb lejn dik fis-suq,
b’konsegwenza li s-sidien baqghu igorru I-piz ta’ kera baxxa ghal iktar snin. U I-
possibilita’ li s-sidien jiehdu I-fond lura baqghet remota wkoll.

18 Application no. 46931/12, de¢iza fit-30 t’ Awwissu 2016.
19 Dan ir-ragunament kien ikkonfermat anke ricentement - ara Zammit and Busuttil vs Malta App no 55102/20 u Vassallo
vs Malta App no 52795/20 decizi mill-QEDB fit-12 ta’ Settembru 2023.
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I1li mbaghad bl-emendi tal-2021 il-pozizzjoni nbidlet sew fis-sens li |-kera
setghet issa tkun stabbilita skont il-valur fis-suq tal-proprjeta’, ghalkemm setghet
tasal sa percentwal stabbilit. Barra minn hekk, is-sid seta’ jichu I-fond lura jekk
jirrizulta 1i 1-kerrej m’ghandux dritt ghall-protezzjoni skont il-ligi u 1-mezzi li
ghandu. Dawn l-emendi jipprovdu ghall-possibilta’ 1i s-sid jibda proc¢eduri fil-
Bord li Jirregola I-Kera biex il-Bord jistabbilixxi kera skont il-valur tal-proprjeta’
fis-sug. Din il-kera, ghalkemm limitata xi ftit bir-rata ta’ massimu ta’ 2% tal-valur
tal-fond, tqarreb sew lejn il-kera fis-suq. Barra minn dan, jista’ jsir test tal-mezzi
tal-kerrej u jekk jirrizulta li ghandu mezzi ohra, allura I-fond jista’ jerga’ lura
ghand is-sid. Barra minn hekk , din il-pro¢edura tista’ ssir iktar minn darba,
spe¢jalment jekk ikun hemm tibdil fi¢-Cirkustanzi. Dan kollu ga kien stabbilit
mill-gurisprudenza:

Ir-rata ta’ kera ta’ bhalissa hija generalment megjusa bir-rata ta’ 3.5%
tal-valur kummercjali tal-proprjeta’. L-Att XXIV.2021 jaghti d-dritt sa
Massimu ta’ 2%. Tenut kont tal-gurisprudenza tal-Qorti ta’ Strasburgu,
li I-kera li s-sid huwa intitolat ghalih huwa ingas minn dik kummercjali
minhabba [-kunsiderazzjoni socjali tal-harsien tal-akkomodazzjoni
residenzjali, din ir-rata hija wahda gusta u ghalhekk mid-data tal-
promulgazzjoni ta’ dan [-Att id-disposizzjonijiet tal-ligijiet tal-kera de
quo agitur m’ghadhomx jiksru d-dritt fundamentali tat-tgawdija tal-
proprjeta’.?°

I11i ghalhekk bl-emendi tal-2021, il-ligi lahget bilan¢ bejn id-drittijiet tas-sidien u
I-protezzjoni tal-kerrejja u ghalhekk m’hemmx ksur tad-drittijiet fundamentali
tas-sidien wara din id-data.

[111 I-kera 11 s-sinjura Mangion hallset f1-2021 kienet ta’ mitejn sebgha u sittin euro
(€267) fis-sena. Il-perit gudizzjarju stabbilixxa I-kera fis-suq hieles ghall-istess
sena fl-ammont ta’ ghoxrin elf hames mija u ghoxrin euro (€20,520) ghall-2021.
Huwa car li hemm diskrepanza kbira hafna bejn dak li thallas il-kerrejja u dak li
setghu jippercepixxi l-atturi.

[lli ghalhekk il-Qorti ssib li hemm ksur tad-dritt fundamentali tal-atturi ghat-
tgawdija tal-fond in kwistjoni, bl-applikazzjoni tal-Kap 69, liema dritt hu sancit
fl-artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-
Bniedem u dan sa gabel 1-emendi tas-sena 2021.

20 Ref Monica Magro et vs John Schembri et: Prim Awla 16 ta’ Jannar 2023. Il-punt imsemmi konfermat fis-sentenza tal-
Qorti Kostituzzjonali fid-29 t” April 2024: ‘Din |-eccezzjoni ghalhekk hija bla bazi sad-data tad-dhul fis-sehh tal-Att XXIV tal-
2021.°
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Ikkunsidrat
Kumpens

I1li ladarba I-atturi sofrew ksur tad-dritt fundamentali taghhom, huma ghandhom
jir¢ievu kumpens. Skont il-provi pprezentati in atti, l-atturi xtraw dan il-fond fl-
2009. Ghalhekk kwalunkwe kumpens irid jinghata minn meta huma akkwistaw.
[I-kumpens ghandu jinghata sal-2021, meta dahlu fis-sehh 1-emendi fil-ligi tal-
kera li jaghmluha possibbli li 1-kera toghla u li eventwalment is-sid jista’ jiehu I-
post lura. Dan ghaliex il-gurisprudenza stabbiliet li I-emendi tal-2021 isibu bilan¢
gust bejn 1d-dritt tas-sid ghat-tgawdija xierqa tal-proprjeta’ tieghu u d-dritt tal-
kerrej ghall-protezzjoni f’kaz fejn il-mezzi tieghu ma jippermettux 1i jixtri dar
ghalih.

[11 1-kriterji kif ghandu jsir il-kalkolu ta’ danni pekunjarji fil-kuntest partikolari
tal-ligi tal-kera Maltija gew stabbiliti mill-Qorti Ewropea fis-sentenza fl-ismijiet
Cauchi v Malta®’:

103. It has also considered the legitimate purpose of the restriction
suffered, bearing in mind that legitimate objectives in the “public
interest”, such as those pursued in measures of economic reform or
measures designed to achieve greater social justice, may call for less
than reimbursement of the full market value (ibid.; see also Ghigo v.
Malta (just satisfaction), no. 31122/05, § 18 and 20, 17 July 2008). In
this connection, the Court notes that, to date, it has accepted that in most
cases of this type, the impugned measure pursued a legitimate social
policy aim, namely the social protection of tenants. It has also found,
however, that the needs and general interest which may have existed in
Malta in 1979 (when the law in question was put in place by Act XXIII)
must have decreased over the three decades that followed (see, for
example, Anthony Aquilina v. Malta, no. 3851/12, § 65, 11 December
2014). With that in mind, the Court considers that for the purposes of
awarding compensation, such estimates may be reduced by around 30%
on the grounds of that legitimate aim. It notes, however, that other public
interest grounds may not justify such a reduction (see, for example,
Marshall and Others, cited above, § 95, and the case-law cited therein).

104. Furthermore, the Court is ready to accept, particularly in view of
the recent boom in property prices, that if the property had not been
subject to the impugned regime it would not necessarily have been rented
out throughout the entire period. Therefore, it is acceptable to consider
that the actual losses were less than those claimed, by at least 20%.

2L Application number 14013/19, de¢iza fil-25 ta’ Marzu 2021.
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I1l1 skont linja twila ta’ gurisprudenza, pero’ dejjem skont xi jkun il-kaz, mill-
ammont ta’ kera li suppost ir¢ieva s-sid tul is-snin tal-kirja, kalkulata bir-rata tas-
suq hieles, ghandu jitnagqas 30% peress li 1-Kap 69 certament kellu u ghad
ghandu l-ghan legittimu tal-protezzjoni soc¢jali. Barra minn hekk, hu stabbilit li
ghandu jitnaqqas ukoll ta’ lanqas 20% ohra biex jaghmel tajjeb ghal dawk il-
perjodi fejn il-fond, kieku nkera fis-suq hieles, ma kienx ikun mikri. Naturalment
minbarra dan it-tnaqqis ghandu jitnaqqas ukoll l-ammont ta’ kera li fil-fatt
thallset. Dan il-metodu ta’ kalkolu ta’ danni pekunjarji rega’ kien konfermat anke
ricentement mill-Qorti Kostituzzjonali fil-kawza fl-ismijiet Tabone et vs Avukat
tal-Istat et.?

[111 I-atturi akkwistaw dan il-fond f1-2009, flimkien ma’ zewg proprjetajiet ohra,
dar u remissa, ghall-prezz kumplessiv ta’ sebghin elf euro (€70,000). Il-valur
mghoti lill-propjeta meta akkwistaw l-atturi kien jirrrifletti 1-fatt 1i 1-1igi kienet
tirrestringi lis-sid fl-ammont tal-kera li jir¢ievi u anke li s-sid ma setax jiehdu
lura. Pero il-prezz baxx hafna (parti mis-sebghin elf euro) li bih akkwistaw il-
propjeta l-atturi ghandu jittiched in konsiderazzjoni fil-kalkolu tal-kumpens
dovut.

Illi fis-sentenza fl-ismijiet Simon Mercieca et vs Avukat Generali®® il-Qorti
qalet:

Ghalhekk, ghalkemm tagbel mal-attur illi, ukoll jekk kiseb I-
appartament bi prezz tajjeb hafna, ma kellux jibqa’ marbut ghal snin
twal bil-kera baxx, u f’dan is-sens tagbel li garrab ksur tal-jedd ghat-
tgawdija ta’ hwejgu, madankollu fil-likwidazzjoni tad-danni ghandha,
ghallinqas ghall-ewwel hames snin, tqis mhux il-valur lokatizju tal-
apparament izda return xieraq fuq l-investiment li ghamel u ghandha
tqis ukoll il-gligh kapitali li ghamel, aktar u aktar issa li ma ghadux
difficli kif kien gabel li [-attur jiehu [-pussess battal tal-fond u jkun
jista’ jirrealizza [-qligh kapitali li ghamel.

Ili f°daq il-kaz 1-Qorti naggset 30% u 20% u I-kera mhallsa, kif spjegat iktar ‘il
fuq u mbaghad naqgset ukoll 50% biex jaghmel tajjeb ghall-gwadan li ghamlu |-
atturi meta xtraw bi prezz baxx proprju minhabba li I-fond kien mikri.

i fil-kawza fl-ismijiet Simon-Patrick Mizzi vs Avukat tal-Istat? il- Qorti
galet:

2 Deciza f1-10 ta” Gunju 2024.
2 De¢iza mill-Qorti Kostituzzjonali fl-1 ta’ Dicembru 2021
24 Deciza mill-Qorti Kostituzzjonali fit-3 ta” Gunju 2024
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Jidher bic-car li r-rikorrent ghamel gwadann pjuttost tajjeb bil-fatt li
xtara fond li jabitaw fih terzi. Konsegwentement, din il-Qorti tgis li dan
kellu jigi mehud in konsiderazzjoni meta [-Ewwel Qorti ghaddiet biex
tillikwida I-kumpens. Din il-Qorti taghmel referenza ghall-kawza flI-
ismijiet Roberto Carlos Calleja v. L-Avukat Generali et deciza mill-
Qorti Kostituzzjonali nhar is-27 ta’ Ottubru 2021 :

“12. Din il-qorti tagbel mal-Avukat tal-Istat li, fost il-fatturi i
ghandhom jitqiesu ghall-ghanijiet ta’ likwidazzjoni ta’ kumpens,
hemm mhux biss dak ta’ proporzjonalita bejn il-kera kontrollat
taht il-ligi u I-kera fis-suq hieles, izda ghandu jitgies ukoll il-fattur
tal-proporzjonalita bejn il-kera kontrollat u I-investiment i
ghamel [-attur biex kiseb il-proprjeta, partikolarment meta tqis li
I-attur kiseb il-proprjeta bi prezz x aktarx anqas minn dak tas-suq
hieles tliet snin biss qabel infethet il-kawza.”

i £dik il-kawza wkoll, il-Qorti naggset 30%, 20%, |-kera mhallsa kif spjegat
iktar ‘il fug, u mbaghad naqqset 50% ohra, biex taghmel tajjeb ghall-prezz baxx
li bih akkwista I-attur.

[1i din il-Qorti tagbel mar-ragunar ta’ din il-gurisprudenza u taghmlu taghha. L-
atturi ghamlu qgliegh kapitali konsiderevoli meta akkwistaw il-propjeta fis-sena
2009 propju bhala rizultat tal-fatt li I-propjeta kienet soggetta ghal kera protetta,
ghalhekk ma jistghux jippretendu wkoll kumpens shih biex jaghmel tajjeb ghal
dik I-istess kera.

[111 ghaldagstant bl-applikazzjoni tal-kriterji kif stabbiliti mill-Qorti Ewropea tad-
Drittijiet tal-Bniedem kif ukoll mill-Qorti Kostituzzjonali, il-kontegg tad-danni
pekunjarji fil-kaz in ezami huwa kif gej:

SENA KERA STMATA | KERA IMHALLSA
(FIS-SENA)? (FIS-SENA)
2009 €16,488 €232.94
2010 €16,812 €267.88
2011 €17,208 €267.88
2012 €17,460 €267.88
2013 €17,514 €267.88
2014 €17,550 €267.88
2015 €18,000 €267.88
2016 €18,792 €267.88
% Ara fol 38
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2017 €18,882 €267.88
2018 €19,206 €267.88
2019 €19,998 €267.88
2020 €20,808 €267.88
1.1.2021 - 28.5.2021%° | €8550% €111.61%8
Total €227,268 €3291.23

Kera stmata ghal perjodu in ezami ~ €227,268.00

Tnaqgqis ta’ 30% € 68,180.40

Bilan¢ €159,087.60

Tnaqgqis ta’ 20% € 31.817.52

Bilan¢ €127,270.08

Tnaqgqis ta’ kera mhallsa € 3.291.23

Bilan¢ € 123,978.85

Tnaqqis ta’ 50% € 6198942

Kumpens

[11i ghalhekk il-kumpens dovut lill-atturi konjugi Mifsud hu ta’ wiehed u sittin elf,

€ 61,989.43

disa’ mija disgha u tmenin euro (€61,989.)

Ikkunsidrat

I1li rigward 1l-kumpens non pekunjarju, hu stabbilit fil-gurisprudenza li d-danni
non pekunjarji huma personali ghal dik il-persuna u ma jintirtux. Dawn jinghataw
biex jaghmlu tajjeb ghall-inkwiet u ingustizzja li jikkawza ksur tad-dritt

fundamentali.

I1li fil-kawza Josephine Mifsud Saydon vs l-Avukat tal-Istat ?° il-Qorti

Kostituzzjonali qalet:

L-ghan [tad-danni morali] huwa i jikkumpensa lis-sid ghat-tbatija
morali li jkun sofra matul iz-Zmien relevanti. F’dan ir-rigward il-
passivita’ tas-sid issir ghalhekk relevanti. L-ewwel nett ghaliex il-
passivita’tindika [i t-tbatija morali tas-sid kienet limitata tant li ghazel
li ma jaghmel xejn dwar is-sitwazzjoni ghal snin twal. Inoltre I-
individwu ghandu obbligu legali li kemm jista’ jkun inaqqas id-dannu

soffert minnu, haga li s-sid certament m’ghamilx.

% |d-data meta dahlu fis-sehh 1-emendi tal-2021 ghall-Kap 69

27€20,520+12x 5
28€267.88+12x5
2 Deciza fit-30 ta’ Marzu 2022.
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U fil-kaz Deguara Caruana Gatto vs Farrugia,® il-Qorti qalet ukoll:

Ghalkemm huwa minnu li I-kumpens pekunarju huwa dovut anke ghaz-
zmien meta s-sid tal-proprjeta in kwistjoni kienet ghadha omm [-atturi,
mhux [-istess jista’ jinghad ghall-kumpens non-pekunarju. Kif diga
nghad il-kumpens non-pekunarju huwa ntiz sabiex jaghmel tajjeb ghat-
thatija morali li jkun sofra l-individwu, u ghalhekk huwa ta’natura ferm
personali u suggettiva u ma jistax jghaddi ghand l-eredi ladarba
m’ghandu xejn x jagsam mal-patrimonju tal-mejjet. Inoltre, ghalkemm
huwa minnu [i d-dewmien biex jigu istitwiti proceduri gudizzjarji
m’ghandu l-ebda mpatt fuq il-likwidazzjoni tal-kumpens pekunarju,
mhux l-istess jista’ jinghad fir-rigward tal-kumpens nonpekunarju fejn
il-passivita tindika li t-tbatija morali tas-sid kienet limitata tant li
ghazel li ma jaghmel xejn dwar is-sitwazzjoni ghal snin twal.

Il 1-atturi akkwistaw il-fond fI-2009 u bdew dawn il-proc¢eduri f1-2022 u ¢ioe’
madwar tlettax-il sena wara li akkwistaw il-fond. Ghalhekk fit-termini tal-
gurisprudenza hawn citata jista’ jinghad li #-thatija morali tal-attur kienet
limitata. F’dawn i¢-¢irkostanzi u in linja ma’ ammonti likwidati f’kawzi simili 1-
Qorti hija tal-fehma li kumpens non pekunjarju ta’ erbat elef euro (€4,000) huwa

adegwat, u hu dovut lill-atturi.

Ghal dawn il-motivi 1-Qorti tiddeciedi billi filwaqt li tastjeni milli tiehu
konjizzjoni ulterjuri ta’ dik il-parti tat-tieni talba biex jigi dikjarat 1i 1-inkwilina

m’ghandhiex tibga’ tgawdi l-protezzjoni tal-Kap 69, peress li kienet ¢eduta,

e Tilga’ l-ewwel talba limitatament u ssib ksur tad-dritt fundamentali tal-
atturi ghall-protezzjoni moghtija mill-ewwel artikolu tal-ewwel Protokol
tal-Konvenzjoni Ewropea bejn is-snin 2009 u 1-2021 fit-tgawdija tal-fond
numru 13, Alley 1, Trig Pinto, Qormi minhabba I-mod kif il-Kap 69 u I-
emendi li saru fih sal-2021 kienu applikati fuq il-kirja tal-fond, u tichadha

fil-bgija.

e Tilga’ t-tieni talba limitatament u ssib li I-Avukat tal-Istat hu responsabbli
ghal dan il-ksur ta’ dritt fundamentali u ghandu jhallas kumpens pekunjarju

u nonpekunjarju lill-atturi.

e Tillikwida I-kumpens pekunjarju dovut lill-atturi fis-somma ta’ wiehed u
sittin elf, disa’ mija disgha u tmenin euro (€61,989) u kumpens non

pekunjarju ta’ erbat elef euro (€4,000) dovut ukoll lill-atturi.

30 De¢iza mill-Qorti Kostituzzjonali nhar it-30 ta’ Novembru 2022, Rikors numru 142/21.
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e Tordna lill-Avukat tal-Istat ithallas dawn l-ammonti hekk likwidati lill-
atturi, u bl-ispejjez kollha kontra 1-Avukat tal-Istat. 3

DR. DOREEN CLARKE
IMHALLEF

MARVIC PSAILA
DEPUTAT REGISTRATUR

31 Fir-rikors promotur m’hemmx talba ghall-hlas ta’ imghax; ghalhekk il-Qorti ma tistax takkorda imghax. Dan kif stabbilit
fil-gurisprudenza: Ghalkemm l-art. 177 tal-Kodici ta’ Organizzazzjoni u Procedura Civili jghid illi “Il-klawsola "bl-ispejjez"
titgies dejjem bhala mdahhla f’kull skrittura li fiha jistghu jintalbu l-ispejjez ”, ma hemmx disposizzjoni bhal din dwar l-imghax
u l-gorti ghalhekk ma setghetx taghti extra petita; ref Iris Cassar et vs L-Avukat Generali (Qorti Kostituzzjonali 27.05.2015
u aktar ricenti George Borg vs Awtorita ghat-Trasport " Malta et (Qorti tal-Appell 27.02.2024).
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