App. Civ.609/24/1

QORTI TAL-APPELL

IMHALLFIN

S.T.0. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF CHRISTIAN FALZON SCERRI
ONOR. IMRALLEF JOSETTE DEMICOLI

Seduta ta’ nhar il-Hamis, 13 ta’ Marzu, 2025.

Numru 18

Rikors numru 609/24/1

Trackwell FIMS kumpanija stabbilita fl-Istat tal-lzZlanda bin-numru
ta’ registrazzjoni 6102962979 hekk kif rapprezentata mill-
mandatarju specjali taghha I-Avukat Damien Degiorgio
V.
|d-Direttur Generali tal-Kuntratti u d-Direttur Generali tad-
Dipartiment tas-Sajd u |-Akkwakultura

II-Qorti:

1. Din hija sentenza dwar appell imressaq mill-kumpanija Trackwell
FiMS, kontra decizjoni moghtija mill-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i nhar it-3 ta’ Dicembru, 2024, li permezz taghha warrab I-
oggezzjoni tal-kumpanija appellanti, u kkonferma d-decizjoni tal-kumitat
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ta’ evalwazzjoni dwar I-iskwalifika tal-istess kumpanija appellanti mill-
process ta’ sejha pubblika ghal djalogu kompetittiv bin-numru ta’ riferenza

CT3048/2023.

Dahla

2. Fid-19 ta’ Frar, 2024, id-Dipartiment tal-Kuntratti, fisem id-
Dipartiment tas-Sajd u I|-Akkwakultura, habbar sejha pubblika ghal
djalogu kompetittiv imsejha: «Competitive Dialogue: PQQ For the Design,
Implementation, Commissioning and Maintenance of a Fisheries
Information Integrated System — Department of Fisheries and

Aquaculture.»

3. L-ghan wara din is-sejha kien li jintaghzlu I-aqwa hames operaturi
ekonomi¢i minn dawk kollha li jirregistraw l-interess taghhom li jiehdu
sehem fiha, sabiex minn hemmbhekk ’il quddiem |-awtorita kontraenti tkun
tista’ tmexxi bil-process ta’ djalogu kompetittiv ma’ dawk l|-operaturi
ekonomi¢i maghzula (ara tagsima 3.4.2, fpagna 16 tad-dokument tas-

sejha).

4. ll-kriterji tal-ghazla ghat-tiftix tal-aqwa hames operaturi ekonomici,
kienu essenzjalment tnejn: (i) is-sahha tal-qaghda ekonomika u

finanzjarja tal-operaturi ekonomici; u (ii) il-livell tal-esperjenza (erga’ ara
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tagsima 3.4.2, fpadgni 15 u 16 tad-dokument tas-sejha).

5. ll-punti ghal dawn il-kriterji kellhom jinghataw skont il-grilja ta’

evalwazzjoni kif murija ftagsima 7, fpagna 22 tad-dokument tas-sejha.

6. Skont dik il-grilja, il-kriterju dwar is-sahha tal-qaghda ekonomika u
finanzjarja tal-operaturi ekonomici kellu allokat ghalih sa massimu ta’
hamsa u ghoxrin punt. Dawn il-hamsa u ghoxrin punt kienu mbaghad
jiddependu: (i) mis-sahha tal-medja annwali tat-turnover tal-operatur
ekonomiku ghas-snin 2020, 2021 u 2022; u (i) mill-kwalita tac-
certifikazzjoni tal-kontijiet finazjarji mill-awdituri ghal dawk |-istess snin

(ara tagsima B.1.5, fpagna 46 tad-dokument tas-sejha).

7. Sa fejn ghandhom x’jagsmu I-punti b’rabta mal-kwantita tal-medja

annwali tat-turnover, dawn kellhom jinghataw bil-mod ta’ kif inhu mfisser

ftagsima B.1.4.2, fpagni 45 u 46 tad-dokument tas-sejha, li tagra hekk:

B.1.4.2 |Average Total Turnover

The marks assigned for the average Turmover, based on the results of the financial
assessment measurements of three (3) yvears being 2020, 2021 and 2022, shall be as indicated
hersunder based on a minimum average turnover of €5 million for the period mentioned
above.

[Where the Candidate is a joint-venture/consortium of partmer companies, one partner or
mare partners may meet the minimum requirements.

A Candidate not meeting the minimum turmnover of €5 million will be disqualified.
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Wverage Turnover Marks

Whorve €10 million 16

Between £9 million up to €10 million 13

Between £8 million up to €9 million 1

Between €7 million up to €8 millicn 9

Between £6 million up to €7 million 7

Between £5 million up to €6 million ]

| =ss than €5 million disqualification

8. Mill-banda 'l ohra, il-punti b’rabta mal-kwalita ta¢-certifikazzjoni tal-

kontijiet finazjarji mill-awdituri, kellhom jinghataw bil-mod kif inhu mfisser

ftagsima B.1.3.2, fpagna 45 tad-dokument tas-sejha. Din it-tagsima,
wara li giet ikkorreguta b’nota ta’ kjarifika mitbugha mid-Dipartiment tal-

Kuntratti fl-20 ta’ Marzu, 2024, bdiet tagra kif gej :

FORM B1.3.1 AUDIT OPIMION EVALUATION MARKS ASSIGNMEMNT

B1.3.1 Audit Opinion Evaluation Marks Assignment

The maximum score for each set of annual financial statements is 3 marks. A
maximumm aggregate score of @ marks is assigned for the audit opinion evaluation
for the years 2019 to 2021. The marks assigned per annum shall be as indicated

hersunder.
Marks
Ungualified Audited Financial Statements 9
Quazlifisd Auditad Financial Statements 5
MNeon Submission of Audited Opinion Disqualified
9. Bil-ghan li jsostnu [-ammont tal-medja annwali tat-turnover

taghhom ghal bejn is-snin 2020 u 2022, kif ukoll biex juru X'tip ta’
certifikazzjoni nghatatilhom mill-awdituri b’rabta mal-kontijiet finanzjarji li
jirreferu ghal dak il-perjodu, l-operaturi ekonomici ntalbu jipprezentaw il-

kontijiet finanzjarji annwali taghhom (annual financial statements) ghas-
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snin 2020, 2021 u 2022 (ara tagsima B.1.1, fpagna 44 tad-dokument tas-

sejha).

10.

Dwar l-importanza tas-sottomissjoni ta’ dawn il-kontijiet finanzjarji,

[-awtorita kontraenti wissiet hekk:

11.

«This is a mandatory criterion. Failure to submit the requested Financial
Documents will automatically disqualify the Candidate.

All figures are to be denominated in Euro. In the event where the
reporting currency of the company is in a different currency, the figures
must be converted to euro. The conversion date quoted shall be as at
the date of the financial statements. These adjusted financial statements
must be accompanied by an audit certificate.» (silta mehuda minn
tagsima B.1.2, fpagna 44 tad-dokument tas-sejha)

Fost I-operaturi ekonomici li hadu sehem ghal din is-sejha pubblika,

kien hemm il-kumpanija appellanti Trackwell FIMS (minn issa ’l hemm

imsejha «Trackwell»).

12.

B’ittra datata 13 ta’ Settembru, 2024, id-Dipartiment tal-Kuntratti

gharraf lil Trackwell li I-offerta taghha twarrbet billi ma tqgisitx konformi

ghal dawn ir-ragunijiet:

«Trackwell did not submit financial statements for 2021. The Evaluation
Committee was able to determine the turnover for this year from the
comparative figures included in the 2022 financial statements. The latter
were not signed by the directors and the audit report is also not signed
by the auditors, such that these cannot be considered as audited
financial statements.

Trackwell also provided a confirmation from their auditors, PwC, that the
average turnover for the period 2020 to 2022 amounted to €5,247,115
based on the average currency rate for the period. According to the
article 8.1 - Notes to Candidates of the Pre-Qualification Questionnaire
document, the conversion date quoted shall be as at the date of the
financial statements. Upon converting the turnover reported in ISK into
Euro for each year at the year-end ECB rates for the respective years,
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the turnover amounted to €4,454,802. Since this is less than €5 million
turnover required in Form B.1.4.2 - Average Total Turnover, and no
rectification is allowed in respect of the documentation as outlined in
Section B - Technical Capacity, this bidder is being recommended for
disqualification.» (ara Dok A, fpagna 18 tal-atti tal-appell).

13. Trackwell hassitha aggravata b’dan, u fl-20 ta’ Settembru, 2024,
hija ressqet ittra ta’ oggezzjoni quddiem il-Bord ta’ Revizjoni dwar

Kuntratti Pubblic¢i kontra dik id-decizjoni.

14. B’decizjoni moghtija fit-3 ta’ Di¢embru, 2024, il-Bord ta’ Revizjoni
dwar Kuntratti Pubblici: (i) ¢ahad I-ilmenti ta’ Trackwell; (ii) ikkonferma d-
decizjoni tal-kumitat ta’ evalwazzjoni; u (iii) ordna li d-depozitu mhallas
minn Trackwell ghat-tressiq tal-oggezzjoni taghha ma kellux jintraddilha

lura.

15.  Ir-ragunijiet ewlenin li wasslu lill-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i ghal din id-decizjoni kienu dawn:

«This Board, after having examined the relevant documentation to this
appeal and heard submissions made by all the interested parties
including the testimony of the witnesses duly summoned, will now
consider Appellant’s grievances as follows in their entirety.

Financial Statements Issue

a. It was clearly proven during the course of the sitting that: (i) the
financial statements of the year 2021 were not duly submitted; and
(i) that the financial statements for the year 2022 were not signed.
This was also confirmed both in the text of the letter of objection and
also in the testimony of the withesses summoned by the appellant.
The appellant defended its position by stating that albeit that the
financial statements of 2021 were not submitted, yet, the evaluation
Committee could have easily extrapolated the 2021 financial
statements from the 2022 financial statements. Therefore, by so
doing, the Evaluation Committee could have avoided rejecting the
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appellant from the competitive dialogue.

b. In the opinion of this Board, the Evaluation Committee is bound by
the terms stipulated in the tender document, in this case, the Pre-
Qualification Questionnaire (hereinafter referred to as PQQ) in line
with the principle of self-limitation. The doctrine of self-limitation is an
important public procurement principle which has been referred to by
this honourable Board on various occasions, which seeks to ensure
that tenderers are adjudged only on the basis of conditions stipulated
within the tender document. This will ensure predictability and
transparency.

c. The case law of the General Court of the Court of Justice of the
European Union (CJEU) defines clearly that the doctrine of self-
limitation cannot be read without reference to the principle of equal
treatment of economic operators: «it must be borne in mind at the
outset that where, in the context of a call for tenders, the contracting
authority defines the conditions which it intends to impose on
tenderers, it places a limit on the exercise of its discretion and,
moreover, cannot depart from the conditions which it has thus defined
in regard to any of the tenderers without being in breach of the
principle of equal treatment of candidates [emphasis of the Board]. It
is therefore by reference to the principles of self-limitation and respect
for equal treatment of candidates that the Court must interpret the
tender specifications, for the purpose of establishing whether, as the
applicant maintains, those specifications could permit the Joint
Undertaking to accept the deviations.» (Case T-415/10, Nexans
France v. European Joint Undertaking for ITER and the
Development of Fusion Energy, judgment of the 20th of March
2013, paragraph 80.)

d. The aforementioned is also reflected in a number of Court of Appeal
judgements. In the case [Rikors numru 35/22/1] NQUAYMT
konsorzju kompost minn (i) Bonnici Bros. Services Limited
(C57464) u (ii) Korfezdeniz ins Taah. San. Ve Tic. Ltd. Sti, socjeta
estera v. (i) Agenzija ghal Infrastruttura Malta et, the Court of
Appeal held that:

«...il-bord ta’ evalwazzjoni ma jistax isalva dik I-offerta billi joqghod jigri
wara dak I-oblatur sakemm dan, forsi, jirregola I-pozizzjoni tieghu. F’'dan
il-kaz, il-konsorzju appellat inghata kull ¢ans jissottometti ruhu ghat-
talbiet tal-awtorita kontraenti, u imputet sibi jekk baqa’ jitraskura dak li
kellu jaghmel. L-e¢cess fil-manjaminita u fit-tfitix sabiex jigu salvati
offerti akkost ta’ kollox mhux espressjoni ta’ proporzjonalita imma
huwa sproporzjon kontra min kien «compliant» mill-bidu nett. Din
il-Qorti mhux I-ewwel darba i tirribadixxi li kull oblatur irid, sa mill-bidu
nett mal-offerta tieghu, isegwi rigorozimament dak li trid is-sejha
ghall-offerti u m’ghandux jippretendi li jigi mitlub «jirranga» |-
offerta biex ikun kompatibbli ma’ dak mitlub.»

e. The Chairperson of the Evaluation Board confirmed on oath that: (i)
the failure to submit the financial statements for the year 2021 along
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with (i) the appellant’s submission of unsigned financial statements
for year 2022, rendered such submission inherently non-rectifiable.

Moreover, on this point the Board observes that the audited financial
statements presented with the appeal are dated the 18th September
2024 and received at the offices of the Public Contracts Review
Board on the 20th September, 2024. This clearly means that the ex
post facto dated audited accounts as presented with the appeal’s
application could have never been available to the Evaluation
Committee before the tender expiry date. Furthermore, the figures in
the original documentation presented at tendering stage vary from
the figures of the final audited accounts that were presented with the
appeal. Paradoxically, the figures as shown in the audited financial
statements presented at tendering stage did not meet the threshold
according to the tender, whereas the figures presented in the audited
‘signed’ financial statements were satisfying the criteria of the tender.

Revenue Calculation Clarification

a.

In this context, the Board must now proceed with dealing with the
revenue calculation issue. This grievance revolves around two main
withesses [on the side of the appellant] which were summoned to
testify under oath during the course of the review.

Mr Porvarour Kjerulf Sigurjonssen confirmed on oath that the method
used which gave rise to the revenue calculation problem was the
«average conversion mechanism». In point of fact, this was also
reconfirmed by PwC representative Mr Kristinn Kristinsson a witness
summoned by and on behalf of the appellant. By reference to the
minutes of the appeal’s sitting, Mr Porvarour Kjerulf Sigurjonssen
stated that: «the apparent discrepancy in turnover arose through a
different accounting system to the European one, since in Iceland
one shows revenue after deduction of costs.»

On the other hand, also by reference to the minutes taken during the
course of the appeal, Mr Kristinn Kristinsson confirmed on oath that
«...the conversion rate used was the average rate for each year.»

This necessitates the Board to cross-refer to the document of the call,
precisely page 44 of the document under the sub-heading «Financial
Documents B.1.2.» For all intents and purposes this Board will be
reproducing the text ad verbatim. The document stipulates:

«Financial Statements. As a proof that the information provided is
accurate, the candidates shall submit Financial Documents for the year
2020, 2021 and 2022 to support the information provided.

This is a mandatory criterion. Failure to submit the requested Financial
Documents will automatically disqualify the Candidate.
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All figures are to be denominated in Euro. In the event where the
reporting currency of the company is in a different currency, the figures
must be converted to Euro. The conversion date quoted shall be as
at the date of the financial statements [emphasis of the Board].
These adjusted financial statements must be accompanied by an audit
certificate. »

e. lItistherefore indelibly clear that the mechanism resorted to according
to the document of the call should have been «as at the date of the
financial statements» and not the «average conversion rate for each
year» as confirmed by Mr Porvarour Kjerulf Sigurjonssen and
reiterated under oath by Mr Kristinn Kristinsson of PwC. End-of-year
exchange rates reflect the valuation of currency at a specific point in
time, for instance, at the end of a calendar year. In contrast, the
average rate mechanism calculates a mean exchange rate over a
specific period, for example, an average rate covering the period
starting from 1 January 2020 to 31 December 2020. The board
therefore observes that, without any doubt, the tender document
requested end-of-year exchange rates to be used for each of the
years, being the prevailing exchange rates as at 31 December 2020,
31 December 2021 and 31 December 2022.»

16. Trackwell ma qablitx ma’ din id-decizjoni u b’rikors tal-appell tal-20
ta’ Dicembru, 2024, hija talbet lil din il-Qorti tal-Appell sabiex: (i) thassar
id-decizjoni tal-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i tat-3 ta’
Dicembru, 2024; (ii) tiddikjara li hija tikkwalifika sabiex tiehu sehem fil-
process li jmiss tas-sejha u ghalhekk tordna li terga’ tiddahhal fil-process
ta’ djalogu kompetittiv, inkluz billi tinghata stedina formali (invitation to
participate to dialogue) sabiex tiehu sehem fl-istadji li jmiss tal-pro¢edura
tal-akkwist; u (iii) fl-ahhar nett, tordna Ii jintraddilha lura d-depozitu li
hallset sabiex setghet tressaq I-ittra ta’ oggezzjoni quddiem il-Bord ta’

Revizjoni dwar Kuntratti Pubblici.

17. B’zewg twegibiet separati tal-24 ta’ Jannar, 2025, kemm id-Direttur

Generali tal-Kuntratti, kif ukoll id-Direttur Generali tad-Dipartiment tas-
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Sajd u I-Akkwakultura, fissru li I-appell ta’ Trackwell mhuwiex misthoqq u

ghandu jigi michud, bl-ispejjez kontriha.

18. Inzamm smigh quddiem din il-Qorti fis-6 ta’ Frar, 2025 u minn

hemmhekk |-appell thalla ghas-sentenza ghal-lum.

Konsiderazzjonijiet:

19. L-aggravji ta’ Trackwell huma tnejn, u essenzjalment iduru madwar
iz-zewd ragunijiet li ghalihom hija giet skwalifikata mill-pro¢edura tal-

akkwist inkwistjoni.

20. Fl-ewwel aggravju, Trackwell gieghda tishaq i hija ma kellhiex tigi
skwalifikata ghar-raguni li nagset milli tissottometti I-kontijiet finanzjarji
taghha ghas-sena 2021, kif ukoll ghaliex il-kontijiet tas-sena 2022 ma
kinux iffirmati. L-argument ewlieni fdan l-aggravju huwa li s-sustanza
ghandha tirbah fuq il-forma, u li l-offerta taghha setghet tigi salvata bil-

mezz ta’ kjarifika.

21. Fit-tieni aggravju, Trackwell gieghda mbaghad tattakka dak ir-
ragunament tal-Bord li ghalih ikkonferma I-konkluzjoni tal-kumitat ta’
evalwazzjoni fuq il-fatt li I-medja annwali tat-turnover taghha ghal bejn is-

snin 2020 u 2022, ma kinitx tagbez il-minimu mitlub fis-sejha, u

Pagna 10 minn 24



App. Civ.609/24/1

sewwasew dak ta’ hames miljun ewro.

22. Nibdew bl-ewwel aggravju, li huwa dwar in-nuggas ta’

sottomissjoni tal-kontijiet finanzjarji ghas-sena 2021, u n-nuqqas ta’ firma

fuq il-kontijiet finanzjariji li gew sottomessi ghas-sena 2022.

23. Bhala stat ta’ fatt, Trackwell mhijiex gieghda tmeri li hija ma kellhiex
dawn in-nuqqasijiet, perd qieghda tqis li tali nuqqasijiet kienu biss
«mankanzi venjali» li ghalihom ma kellhiex tigi skwalifikata mill-pro¢edura

tal-akkwist.

24. Tfisser li hija diga toffri sistema li hija simili hafna bhal dik mitluba
mill-awtorita kontraenti, u targumenta li hija tassew hasra li tqacctet il
barra minn din il-pro¢edura tal-akkwist, meta fis-sustanza hija tissodisfa

I-kriterji kollha Ii ntalbu fid-dokument tas-sejha.

25. Ghalkemm tistqarr li d-dokument tas-sejha ma kienx jahseb ghal
rettifiki dwar l-informazzjoni finanzjarja, tirraguna li fkull kaz, l|-offerta
taghha setghet giet salvata bil-pro¢edura ta’ kjarifika kif imsemmija fl-
artikolu 3.3.2 tad-dokument tas-sejha, li jagra hekk:

«3.3.2. When checking and comparing the Pre-Qualification
Questionnaires, the Evaluation Committee may, after obtaining approval
from the Central Government Authority, ask a candidate to clarify any
aspect of the relative Pre-Qualification Questionnaire.»
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26. Tishaq li fis-sottomissjoni taghha, hija kienet diga tat lill-awtorita
kontraenti l-informazzjoni kollha li giet mitluba fid-dokument tas-sejha, u

b’hekk tinsisti li I-kumitat ta’ evalwazzjoni seta’ jitlobha kjarifika.

27. Sabiex tenfasizza I-importanza dwar |-uzu tal-pro¢edura ta’
kjarifika, Trackwell tirreferi ghall-gurisprudenza tal-Qorti Generali tal-
Unjoni Ewropea, li fiha tfisser kif il-prin¢ipju ta’ amministrazzjoni tajba
jitlob, li fl-gharbiel tal-offerti, il-kumitat ta’ evalwazzjoni ghandu jdur lejn il-
pro¢edura ta’ kjarifika, meta din tkun possibbli u mehtiega sabiex ti¢¢ara

xi ambigwita li xX’aktarx ikun hemm spjegazzjoni facli warajha.

28. Tilmenta li minkejja dan u dak kollu provdut fid-dokument tas-sejha
u fi Procurement Policy Note #40, il-kumitat ta’ evalwazzjoni, xorta wahda
ghazel it-trig li jiskwalifikaha mill-procedura tal-akkwist, minghajr mank

indenja jitlobha xi forma ta’ kjarifika.

29. Tissokta billi fisser li ghalkemm hija ma ressqitx il-kontijiet
finanzjarji ghas-sena 2021, madankollu, il-figuri kollha dwar il-qaghda
finanzjarja taghha ghal dik is-sena, xorta wahda setghu facilment jinstiltu

mill-kontijiet finanzjarji li pprezentat ghas-sena 2022.

30. Tirraguna ghalhekk, li f¢irkostanzi bhal dawn, il-kumitat ta’

evalwazzjoni xorta wahda kien f'qaghda li jaghmel dawk il-verifiki kollha
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li ried jaghmel dwar il-qaghda finanzjarja taghha ghas-sena 2021, u fid-
dawl ta’ dan, tilmenta li I-kumitat ta’ evalwazzjoni ghamel hazin li warrab
l-offerta taghha fugq sempli¢i formalita minghajr ma qies, li fis-sustanza,
hija kienet tabilhaqq tissodisfa I-kriterji minimi sabiex tiehu sehem fil-

pro¢edura ta’ djalogu kompetittiv.

31. Bil-ghan li ssahhah dan kollu, Trackwell tirreferi lejn sentenza tal-
Qorti tal-Appell, Ii fiha nghad kif il-kumitat ta’ evalwazzjoni m’ghandux
iwarrab offerta meta huwa seta’ jikseb it-taghrif mitlub mill-offerenti fxi

parti ohra mid-dokumenti li jigu sottomessi flimkien mal-offerta.

32. Trackwell tkompli billi tishaq li I-awtorita kontraenti langas ma tista’
ssib xi kenn fl-argument, li I-kontijiet finanzjarji taghha ghas-sena 2022,
ma setghux jitgiesu bhala kontijiet awditjati kif mitluba fis-sejha, billi dawn
ma Kkinux iffirmati. Tosserva, li minn imkien mid-dokument tas-sejha ma
jirrizulta li I-kontijiet awditjati kellhom ikunu ffirmati sabiex jigu accettati, u
ghalhekk tinsisti li d-decizjoni tal-awtorita kontraenti hija hazina kemm

mil-lenti fattwali kif ukoll minn dak legali.

33. Tfakkar li fost id-dokumenti li pprezentat mas-sottomissjoni taghha
kien hemm ittra mahruga mid-ditta Pricewaterhouse Coopers (PWC), li
fiha din ikkonfermat kif hija kienet tabilhaqq awditjat il-kontijiet finanzjarji

taghha. Targumenta ghalhekk li anke fuq is-sahha ta’ din I-ittra, il-kumitat
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ta’ evalwazzjoni ma setax iqis li I-kontijiet taghha ghas-sena 2022 ma

kinux jikkwalifikaw bhala kontijiet awditjati.

34. Sfig ma’ dan, Trackwell tishaq li I-kumitat ta’ evalwazzjoni langas
m’ghamel sewwa li «talab kjarifika» minn entita terza, sabiex igib parir fuq
il-punt dwar jekk minghajr il-firma, il-kontijiet finanzjarji setghux jitgiesu
bhala kontijiet awditjati. Tilmenta li hija ma nghatat I-ebda taghrif dwar
dan jew inkella mqgar giet murija dak il-parir, u minhabba f'hekk tqis, li bil-
mod ta’ kif mexa, il-kumitat ta’ evalwazzjoni kazbar il-principju

fundamentali tal-audi alteram partem.

35. B’zieda ma’ dan kollu, tfisser li hija hemzet il-kontijiet finanzjarji
taghha mal-ittra ta’ oggezzjoni li ressget quddiem il-Bord, mhux biex tpatti
ghal xi nuggas fl-offerta taghha, izda sabiex turi, li kieku I-kumitat ta’
evalwazzjoni ghamel xoghlu sewwa u gies l-ispjegazzjoni moghtija lilu fl-
ittra tal-11 ta’ April, 2023, dan kien jasal ghall-konkluzjoni li I-medja
annwali ta’ turnover taghha ghas-snin 2020 sa 2022, kienet tabilhaqq
tagbez il-hames miljun ewro. Tirraguna ghalhekk li la d-Dipartiment tas-
Sajd u |-Akkwakultura, u wisq ingas il-Bord ma kellhom igisu dawk il-

kontijiet bhala xi sottomissjoni gdida, u b’hekk tardiva.

36. F’dan il-kwadru, Trackwell taghlaq billi targumenta li I-Bord langas

ma seta’ jsostni d-decizjoni tieghu billi jirreferi ghal dik il-gurisprudenza li
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fiha jinghad li I-kumitat ta’ evalwazzjoni ma ghandux jaghmel minn kollox
sabiex jipprova jsalva offerta. Tghid li dik il-gurisprudenza tghodd biss
meta fl-offerta jkun hemm biss «zZbalji hoxnin u ta’ sustanza», u mhux
ghal kazijiet bhal dak tal-lum, fejn in-nugqgasijiet fis-sottomissjoni taghha

«kienu zghar u facilment solvibbli.»

37. 1I-Qorti wara li gharblet dan kollu fid-dawl ta’ dak li hemm fl-atti tal-
appell, jidhrilha li I-ilmenti ta’ Trackwell huma misthoqqa biss sa fejn hija
gieghda targumenta li I-kumitat ta’ evalwazzjoni ma setax ma jaccettax il-
kontijiet finanzjarji taghha ghas-sena finanzjara 2022, fuq ir-raguni

wahdanija li dawn ma kinux iffirmati.

38. Ghalkemm din il-Qorti tista’ tifhem u tapprezza li minghajr il-firma
ta’ awditur, il-kumitat ta’ evalwazzjoni seta’ ma hassux komdu i jistrieh
fug l-informazzjoni finanzjarja provduta fil-kontijiet ta’ Trackwell ghas-
sena 2022, mill-banda |-ohra, din il-Qorti tagbel ma’ Trackwell li I-kumitat
ta’ evalwazzjoni tabilhaqq seta’ jdur lejn il-procedura ta’ kjarifika, sabiex
inehhi kull dubju minn mohhu dwar |-awtenti¢ita ta’ dawk il-kontijiet
finanzjarji, u dan billi jitlobha tipprezentalu evidenza li dak id-dokument

kien tabilhaqq iffirmat minn awditur.

39. Kifinghad minn din il-Qorti fi kwistjonijiet ohra li jixbhu lil din, il-firma

fug dokument isservi biss biex tawtentikah, u billi fiha nfisha, il-firma ma
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tista’ tbiddel xejn mill-kontenut ta’ dokument, il-kumitat ta’ evalwazzjoni
ghandu gabelxejn id-dmir li jdur lejn il-pro¢edura ta’ kjarifika, sabiex jitlob
lill-offerent jipprovdilu verzjoni ffirmata ta’ dak I-istess dokument li jkun gie
pprezentat minghajr il-firma (ara fdan is-sens: Executive Security
Services Limited v. Agenzija ghas-Sistema ta’ Infurzar Lokali et
moghtija mill-Qorti tal-Appell fis-26 ta’ Ottubru, 2022; PR20JV v. Id-
Direttur Generali tad-Dipartiment tal-Kuntratti et moghtija mill-Qorti
tal-Appell fil-31 ta’ Awwissu, 2021; u Signal 8 Security Services Malta
Limited v. Executive Security Services Limited et moghtija mill-Qorti

tal-Appell fit-13 ta’ Lulju, 2018).

40. Fis-sewwa, bil-firma jew minghajrha, bhala stat ta’ fatt, jibqa’ xorta
wahda |-fatt li Trackwell ipprezentat il-kontijiet finanzjarji taghha ghas-
sena 2022, li kienu wkoll jinkludu fihom ir-rapport tal-awditur, u ghalhekk,
id-Diretturi appellati la geghdin jghidu sewwa li Trackwell nagset milli
tipprezenta l-audited financial statements ghas-sena 2022, u wisg inqas

li I-pro¢edura ta’ kjarifika ma kinitx tghodd ghan-nuqqas ta’ firma.

41. B’dagshekk ma jfissirx pero li dan lI-aggravju huwa misthoqq, u dan
ghaliex jibga’ xorta wahda I-fatt li Trackwell nagset milli tissottometti I-

kontijiet awditjati taghha ghas-sena finanzjarja 2021.

42. Ghalkemm Trackwell gieghda tipprova tmewwet dan in-nuqgqgas billi
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targumenta li r-rizultati finanzjarji taghha ghas-sena 2021, setghu xorta
wahda jinstiltu mill-kontijiet awditjati taghha ghas-sena 2022, din il-Qorti
tqis, li fdan il-kaz, id-dokument tas-sejha mhux biss kien jispecifika iswed
fuq I-abjad li s-sottomissjoni tal-kontijiet finanzjarji ghas-snin 2020, 2021

u 2022 kien kriterju mandatorju, izda wkoll kien jinkludi fih twissija ¢ara li

tghid: «Failure to submit the requested Financial Documents will

automatically disqualify the Candidate» (aratagsima B.1.1, fpagna 44

tad-dokument tas-sejha).

43. Issa filwaqt li huwa kollu minnu li hemm sentenzi ta’ din il-Qorti li
huma fis-sens, li I-offerent m’ghandux jigi skwalifikat fuq in-nuqqgas tal-
ghotja ta’ xi taghrif mitlub fid-dokument tas-sejha, jekk kemm-il darba I-
kumitat ta’ evalwazzjoni jkun jista’ jikseb dak it-taghrif minn xi parti ohra
tad-dokumenti li jigu sottomessi bhala parti minn dik I-offerta (ara f'dan is-
sens Bonnici Bros Projects Ltd et v. Ministeru Ghas-Sahha et
moghtija mill-Qorti tal-Appell fit-30 ta’ Lulju, 2018, u Rockcut Limited v.
|d-Direttur Generali tad-Dipartiment tal-Kuntratti et moghtija mill-Qorti
tal-Appell fil-25 ta’ Gunju, 2018), fl-istess waqt, huwa daqgshekk iehor
maghruf sewwa fil-gurisprudenza, li meta r-regolamenti tas-sejha jitolbu
b’mod espress certu tip ta’ dokument, dak id-dokument ghandu jinghata
bil-mod ta’ kif ikun mitlub, u dan sal-gheluq taz-zmien ghall-offerti (ara
f'dan is-sens: Derek Garden Centre Co Ltd v. Direttorat ghall-Akkwist

Settorjali et moghtija mill-Qorti tal-Appell fit-30 ta’ Lulju, 2024 u
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Melchiore Dimech v. Ministeru ghall-Finanzi u x-Xoghol et moghtija

mill-Qorti tal-Appell fit-30 ta’ Novembru, 2023).

44. Kemm hu hekk, inghad kemm-il darba Ii hija fir-responsabbilta ta’
kull offerent i jobdi I-kundizzjonijiet tas-sejha bhala «a reasonable well
informed and normally diligent tenderer», u ghalhekk, galadarba r-regoli
tas-sejha inkwistjoni kienu jimponu fuq I-offerenti I-obbligu li jressqu kopja
tal-kontijiet finanzjarji ghas-snin 2020, 2021, u 2022, Trackwell kellha
tizgura li tressaq id-dokumenti finanzjarji taghha ghal dawn it-tliet snin
shah u mhux ghal sentejn minnhom biss (ara f'dan il-kuntest Attard Farm
Supplies Limited v. Korporazzjoni ghas-Servizzi tal-lma moghtija
mill-Qorti tal-Appell fid-29 ta’ Awwissu, 2023). Fis-sewwa, ir-regoli tas-
sejha ghalhekk geghdin hemm, u sewwasew sabiex jigu mharsa u mhux
biex jigu mwarrba (ara Legacy Ventures Limited v. Direttur Generali

tal-Kuntratti et moghtija mill-Qorti tal-Appell fit-30 ta’ Lulju, 2024).

45.  Wiehed ghandu wkoll jifthem u japprezza, li dagskemm I-offerenti
ghandhom joqoghdu attenti li jipprezentaw dak kollu li jkun intalab
minnhom fid-dokumenti tas-sejha, huwa daqshekk iehor importanti li
dawk mghobbija bir-responsabbilta li jgharblu I-offerti, jigifieri I-membri
tal-kumitat ta’ evalwazzjoni, ghandhom jimxu skrupolozament mal-
kundizzjonijiet li jkunu gew imnizzlin fid-dokument tas-sejha (ara

Reactilab Limited v. Korporazzjoni ghas-Servizzi tal-llma et moghtija
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mill-Qorti tal-Appell fid-19 ta’ Ottubru, 2023).

46. Dan ghaliex, meta fil-kuntest ta’ procedura ta’ sejha ghall-offerti, I-
awtorita kontraenti tfassal il-kundizzjonijiet li bi hsiebha timponi fuq I-
offerenti, hija tkun gieghda tillimita I-ezercizzju tas-setgha diskrezzjonali
taghha bil-quddiem — b’dana li hija ma tkunx tistax tmur lura mill-
kundizzjonijiet tas-sejha, minghajr ma tikser il-prin€ipju tat-trattament
indaqgs bejn I-offerenti (ara Polaris Marine Services Co Ltd v. Direttur
Generali tal-Kuntratti et moghtija mill-Qorti tal-Appell fit-29 ta’ Awwissu,
2023 u Quattro Labs Limited pro et noe v. Malta College of Art,
Science and Technology moghtija mill-Qorti tal-Appell fit-13 ta’ April,

2018).

47. Bi thaddim ta’ dawn il-prin¢ipji ghall-fatti ta’ dan il-kaz, din il-Qorti
tgis li galadarba I-awtorita kontraenti talbet lill-offerenti sabiex
jipprezentaw il-kontijiet finanzjarji taghhom ghas-snin 2020, 2021 u 2022,
u l-awtorita kontraenti habbret minn gabel li n-nuggas tat-tressiq ta’ xi
wiehed minn dawk id-dokumenti kellu jigi kkastigat bis-sanzjoni kiefra tal-
iskwalifika awtomatika, mela allura bin-nuggas taghha, jigifieri dak li ma
tipprezentax il-kontijiet finanzjarji ghas-sena 2021, Trackwell waddbet il-
gebla fuq saqgajha, u ma halliet I-ebda ghazla ohra fidejn il-kumitat ta’

evalwazzjoni, ghajr dik li jiskwalifikaha mill-pro¢edura tal-akkwist.
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48. Trackwell lanqas ma tista’ tippretendi li hija setghet, b’xi mod jew

iehor, issewwi dan-nuqqas, bil-mezz tal-procedura ta’ kjarifika.

49. Kif tixhed il-«Procurement Policy Note #40», li gieghda tirreferi
ghaliha Trackwell stess, I-ghan wara |-pro¢edura ta’ kjarifika huwa biss
sabiex tinghata I-informazzjoni fuq dokumentazzjoni li tkun diga giet
sottomessa, u ghalhekk f'¢irkostanzi li fihom Trackwell nagset ghalkollox
milli tressaq il-kontijiet ghas-sena finanzjarja 2021, il-procedura ta’
kjarifika ma setghet twassalha mkien. Jekk xejn, kienet ghalhekk biss bil-
procedura ta’ rettifika li Trackwell setghet taghmel tajjeb ghal dan in-
nuqgas (ara f'dan is-sens Signal 8 Security Services Malta Limited v.
Environment and Resources Authority et moghtija mill-Qorti tal-Appell

fit-3 ta’ Settembru, 2024).

50. Diga pero rajna li s-sottomissjoni tad-dokument tal-kontijiet
finanzjarji ghas-sena 2021, kien meqjus bhala wiehed mill-kriterji
mandatorji tas-sejha (ara paragrafu 25 ta’ din is-sentenza) u fin-nuggas
tat-tressiq ta’ dak id-dokument, il-kumitat ta’ evalwazzjoni ma setax jitlob
lil Trackwell sabiex issewwi dak in-nuqqgas (ara f'dan is-sens Freemond
Limited v. L-Agenzija ghas-Servizzi tal-Qorti et moghtija mill-Qorti tal-

Appell fI-20 ta’ Marzu, 2023).

51. Dan ukoll biex ma jinghadx li d-dokument tas-sejha kien sahansitra
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jispecifika li: «No rectification shall be allowed in respect of the
documentation as outlined in Section B — Selection Criteria» (silta
mehuda minn tagsima 3.4.1 fpagna 15 tad-dokument tas-sejha). II-
kontijiet finanzjarji annwali ghas-sena 2021, kienu jiffurmaw parti mid-
dokumenti mitluba fTagsima B tad-dokument tas-sejha, u ghalhekk, din
hija raguni ohra ghalfejn il-kumitat ta’ evalwazzjoni ma setax jitlob lil

Trackwell sabiex issewwi n-nuqqgas taghha.

52. Fuq kollox, anke Trackwell stess gieghda taghraf li I-pro¢edura ta’
rettifika ma kintix tghodd ghall-informazzjoni finanzjarja (ara paragrafu 14
tar-rikors tal-appell), u féirkostanzi bhal dawn in-nuqqas ta’ Trackwell

kien ghalhekk wiehed fatali.

53. Din il-fehma tal-Qorti tkompli mbaghad tissahhah hekk kif tgis li n-
nuqqas ta’ sottomissjoni tal-kontijiet finanzjarji ghas-sena 2021, gab ukoll
mieghu |-konsegwenza li Trackwell nagset milli tipprezenta rapport tal-

awditur (audit opinion) dwar il-kontijiet finanzjarji taghha ghas-sena 2021.

54. Fis-sewwa, fis-sottomissjoni originali taghha (ara [-PQQ ta’
Trackwell fpagna 144 tal-atti tal-appell), Trackwell stess ghamlitha ¢ara
li r-rapporti tal-awditur kienu jiffurmaw haga wahda mill-«audited financial
statements» taghha ghas-snin 2020, 2021, u 2022, u b’hekk, in-nuqqgas

tas-sottomissjoni tal-kontijiet ghas-sena 2021, wassal ukoll biex
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Trackwell langas biss ma ssottomettiet r-rapport tal-awditur ghas-sena

2021.

55. Anke ghalhekk li kieku stess, il-kumitat ta’ evalwazzjoni kellu
jaghlag ghajn wahda, u jistrieh fuq il-figuri finanzjarji ghas-sena 2021
minn fuq il-kontijiet tas-sena 2022, f'kull kaz, mill-kontijiet tas-sena 2022,
huwa ma setax ikun jaf kif kien jagra r-rapport tal-awditur b’rabta mal-

kontijiet finanzjarji ghas-sena 2021.

56. Fil-fehma tal-Qorti, dan in-nugqas tal-ahhar kien ukoll wiehed ta’
sustanza, tant li fparti B.1.3.2 tad-dokument tas-sejha insibu li fil-kaz ta’
«Non-Submission of Audited Opinion» kellu jkun  hemm

«Disqualification.»

57.  Thares minn fejn thares, Trackwell ma tistax ghalhekk tippretendi
li hija ma kellhiex tigi skwalifikata mill-process tas-sejha inkwistjoni, u billi
dan huwa bizzejjed sabiex iwassal ghall-konferma tad-decizjoni ta’
skwalifika hekk kif mehuda mill-kumitat ta’ evalwazzjoni u wara
kkonfermata mill-Bord ta’ Revizjoni dwar Kuntratti Pubbilici, il-Qorti sejra

tkun gieghda tieqaf hawn.

58. Fuqg nota ahharija, u sa fejn ghandu x’jagsam biss mat-talba ta’

Trackwell ghar-radd lura tad-depozitu li hallset sabiex setghet tressaq I-
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oggezzjoni taghha quddiem il-Bord, din il-Qorti tqis li ghalkemm Trackwell
inghatat ragun fl-argument li I-kumitat ta’ evalwazzjoni ma kellux iwarrab
il-kontijiet finanzjarji taghha ghas-sena finanzjarja 2022, fuq ir-raguni li
dawn ma kinux iffirmati, fl-istess waqt, il-Qorti ma tistax taghlaq ghajnejha
ghall-fatt, li dan il-kaz, id-dokument tas-sejha kien ¢ar dags il-kristall,
dwar x’dokumenti kellhom jigu sottomessi, u x’kellha tkun il-konsegwenza
b’rabta man-nuqqas ta’ sottomissjoni ta’ xi wiehed mid-dokumenti

finanzjarji.

59. F’danil-kwadru, din il-Qorti jidhrilha li kellu jkun bil-wisq prevedibbli
ghal Trackwell li I-proposta taghha ma setghetx ma tigix skwalifikata mill-
procedura tal-akkwist inkwistjoni, galadarba hija tassew nagset milli
tissottometti I|-kontijiet finanzjarji annwali ghas-sena 2021, u
ghaldagstant, it-talbiet ta’ Trackwell sejrin ikunu ghalhekk geghdin jigu

michuda ghalkollox.

Decizjoni

Ghaldagstant ghal dawn ir-ragunijiet, il-Qorti gieghda tichad I-appell ta’

Trackwell FIMS u tikkonferma d-decizjoni tal-Bord ta’ Revizjoni dwar

Kuntratti Pubbliéi ta’ nhar it-3 ta’ Dicembru, 2024.

L-ispejjez ta’ din il-pro¢edura ghandhom jithallsu kollha mill-appellanti
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