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Michael John Paguio (detentur tal-Passaport Filippin Numru P0979524C)
(‘l-appellant’)

Vs.

Identita
(‘l-appellata’)

lI-Qorti,
Preliminari

1. Dan huwa appell maghmul mir-rikorrent Michael John Paguio (detentur
tal-Passaport Filippin Numru P0979524C) [minn issa ’| quddiem ‘l-appellant’],
mid-decizjoni moghtija fis-7 t’Awwissu, 2024 [minn issa ’| quddiem ‘id-decizjoni

appellata’] mill-Bord tal-Appelli dwar I-immigrazzjoni [minn issa ‘| quddiem ‘il-
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Bord’], li ddecieda t-talbiet tar-rikorrent fil-konfront tal-intimata Identita [minn

issa’l quddiem ‘l-appellata’], kif gej:

“Therefore, after having read the relative submissions and due to the above reason,
the Board declares this appeal as null and void.

The Board orders notification of this decision to the Principal Immigration Officer.”

Fatti

2. Ir-rikorrent applika ghal permess ta’ residenza u xoghol ma’ Safeguarding
Employment Agency Malta Limited fit-13 t’Awwissu, 2023. Jirrizulta li |-
applikazzjoni flisem ir-rikorrent saret mill-istess kumpannija |li huwa kellu
jahdem maghha, imma peress li din il-kumpannija nagset milli tirregistra
impjegati ma’ JobsPlus, kien hemm diffikultajiet biex |-applikazzjonijiet ghall-
permess ta’ residenza u xoghol li saru f'isem il-haddiema prospettivi taghha, jigu
pprocessati. Dan in-nuqgas wassal biex ir-rikorrent tgies li kien gieghed f’"Malta
illegalment, u bi ksur tad-dispozizzjonijiet tal-Kap. 217 tal-Ligijiet ta’ Malta, u
huwa gie mgharraf mill-intimata li l-applikazzjoni tieghu kienet gieghda tigi
michuda permezz ta’ ittra datata I-15 ta’ Settembru, 2023. Ir-rikorrent appella

minn din id-decizjoni.

3. L-appellata wiegbet li hija ma setghetx tirrispondi ghall-appell
ipprezentat mir-rikorrent ghaliex dan nagas milli jelenka l-aggraviji li gieghed
jappella dwarhom, u fil-fatt wara li informa lill-Bord |i kellu interess iressaq
appell mid-decizjoni tal-intimata, huwa ma ressaq |-ebda sottomissjonijiet

ulterjuri f'dan ir-rigward. L-intimata galet li ladarba r-rikorrent ma ressaq |-ebda
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sottomissjonijiet in sostenn tal-appell tieghu, I-appell ghandu jitgies li huwa
null. B’riferiment ghall-mertu tal-kwistjoni, I-intimata galet [li fil-15 ta’
Settembru, 2023, hija harget ittra ta’ rifjut lir-rikorrent ghaliex wara li saret id-
due diligence mehtiega, |-applikazzjoni tar-rikorrent ma gietx approvata minn
JobsPlus, u dan wara |i |-princ¢ipal prospettiv tar-rikorrent Safeguarding
Employment Agency Limited, nagset milli tirregistra I-impjegati taghha ma’
JobsPlus. L-intimata qgalet li fit-30 ta’ Gunju, 2023, JobsPlus baghtet tinforma il
klijent tal-principal prospettiv tar-rikorrent, li mieghu kellu jigi outsourced I-
appellant, li huwa kellu jipprovdi informazzjoni dwar in-numru ta’ impjegati li
kien jehtieg biex jahdmu mieghu, ir-rwol li kellhom jagdu, u konferma li huma
ser ikunu geghdin jaghmlu uzu mis-servizzi ta’ Safeguarding Employment
Agency Limited ghall-impjieg taghhom. Qalet li JobsPlus hija Iresponsabbli mill-
hrug ta’ licenzji lil ¢cittadini minn pajjizi terzi ai termini tal-Kap. 594 tal-Ligijiet ta’
Malta, u ghalhekk din kellha tkun konvinta li kien ser ikun hemm xoghol
bizzejjed ghar-rikorrent, u li ghalhekk kien hemm il-htiega gustifikata ghas-
servizzi tieghu f'Malta. Qalet li fil-5 ta’ Settembru, 2023, JobsPlus infurmatha i
[-applikazzjoni tar-rikorrent ma kinitx rakkomandata ghall-approvazzjoni,
ghaliex kien iddikjara li kien ser jahdem mas-socjeta Safeguarding Employment
Agency Limited, li diga kellha diversi notifiki ta’ vakanzi ma’ temping agencies
ohra li ma kinux gew sodisfatti. L-intimata galet li kien ghalhekk li I-applikazzjoni

tar-rikorrent giet rifjutata.
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Id-Decizjoni Appellata

4.

[-appell tar-rikorrenti ghandu jigi michud, u dan wara |i ghamel is-segwenti

Permezz tad-decizjoni moghtija fis-7 t’Awwissu, 2024, il-Bord iddecieda li

konsiderazzjonijiet:

“1. Preliminary
The Board:

Noted that in virtue of a decision issued on 15" September, 2023, by Identita, stated
that the appellant’s single permit application was refused as it transpired that

Safeguarding Employment Agency Limited (the prospective employer) has failed to
duly register any employees with JobsPlus:

“In view of this you do not hold legal status in Malta and unless you have alternative
authorisation to stay in Malta legally, any further stay may be deemed in violation
of the Immigration Act”;

Noted the application form but no letter of appeal;

Noted the appeal registered on 19th September 2023; and

Noted Identita did not file a reply.

2. Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
the principle which this Board, amongst other bodies is bound to uphold, is the
principle of equality of arms. The Board refers to the judgment of the Court of Appeal
Edwin Zard et vs Gilbert Spiteri et (decided on 6" February, 2015) in which it was held
that the principle audi alteram partem does not necessarily mean that the parties

must be physically heard but that they must be given sufficient time to present the
evidence they wish to present. It is up to the court (or in this case, the Board) to decide
what should be done in the interest of justice.

The Board notes the following documents in the appellant’s file:
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- Identita refusal decision;

- The application form of the appeal;

- The Board’s registered receipt of the appeal;

- Residence permit receipt of payment form,; and
- Anemail.

The appellant has barely provided any evidence and has not presented any valid
arguments in support of his case.

The Board, therefore, refers to the judgment of the Court of Appeal Albert Bellard vs.

id-Direttur tad-Dipartiment ghaé-Cittadinanza u |-Expatriate Affairs decided on 9t"
July, 2020 in which it was held:

“Kif tajjeb irrilevat fil-gurisprudenza ¢céitata mill-abbli Avukat tal-Istat, I-essenzjal tal-
fair hearing hu li kull parti tinghata |-opportunita li tressaq il-kaz taghha, b’mod li |-
Qorti tkun f'gaghda i, kif jghid il-Malti, tisma’ z-zewgt igniepen. M’hemmx ghalfejn li
jkun hemm trattazzjoni orali. Barra minn hekk, hija ghal kollox inaccettabbli I-qaghda
tal-appellant li quddiem il-Bord ma pproduca ebda aggravju in sostenn tal-appell
tieghu u minn fuq jippretendi li I-Bord jaghmillu xoghlu hu.”

The Board wholeheartedly shares the reasoning of the Court of Appeal in that case
and can apply it to the current case. In the present case, the appellant brought
forward no grievances and no submissions to address the merits of the case.

3. Decision

Therefore, after having read the relative submissions and due to the above reason,
the Board declares the appeal as null and void.

The Board orders notification of the decision to the Principal Immigration Officer.”

L-Appell
5. Fir-rikors tal-appell imressaq fis-16 t’Awwissu, 2024, ir-rikorrent talab lil

din il-Qorti joghgobha tilga’ [-aggraviji tieghu, u tirrevoka d-decizjoni tal-Bord tal-

Appelli dwar I-lImmigrazzjoni tas-7 t'Awwissu, 2024.
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6. L-appellant gal li huwa hassu aggravat bid-decizjoni tal-Bord, u gal fl-
ewwel lok li kuntrarjament ghal dak indikat fid-decizjoni appellata, huwa gatt
ma rcieva xi tip ta’ korrispondenza dwar l-applikazzjoni tieghu. Qal li minkejja li
huwa l-applikant ghas-Single Permit Application, tali korrispondenza kienet giet
indirizzata biss lis-socjeta Safeguarding Employment Agency Limited, u mhux
lilu. Qal li ghalhekk kwalunkwe komunikazzjoni qatt u fl-ebda mument ma giet
indirizzata lilu, u huwa ma kellu |-ebda konoxxenza dwar |-inkartament tal-
appell, u fil-fatt baga’ sajjem minn din l-informazzjoni minkejja li intavola I-
appell tieghu. Qal li I-Bord strah fuq il-fatt li huwa naqgas milli jipprezenta provi
li jissostanzjaw l-aggravji mressga minnu. Qal |li huwa ma kellu |-ebda
informazzjoni dwar ir-ragunijiet li fughom sar I-appell f'ismu, u fi kwalunkwe kaz
I-informazzjoni kienet tikkonéerna nuqqasijiet tas-socjeta appellanta u mhux
lilu. L-appellant sostna li huwa kellu jigi infurmat b’dan kollu, ghaliex |-appell li
sar jikkoncerna lilu, u zied jghid li minkejja diversi tentattivi ta’ komunikazzjoni,

huwa baga’ ma nghatax din l-informazzjoni.

Ir-Risposta tal-Appell

7. L-appellata wiegbet li l-appell intavolat mill-appellant huwa null u
inammissibbli ghaliex ai termini tal-artikolu 25A (8) tal-Kap. 217 tal-Ligijiet ta’
Malta, appell minn decizjoni tal-Bord tal-Appelli dwar I-lmmigrazzjoni, jsir biss
fuq punti ta’ dritt rigward decizjonijiet li jkunu jolqtu persuni bhal dawk
imsemmija fit-Tagsima Ill, u l-appellant mhuwiex persuna msemmija fit-
Tagsima Il ghaliex la huwa cittadin ta’ Stat Membru, u langas ma jinsab
legittimament fit-territorju ta’ xi stat li huwa marbut bi Ftehim dwar Fruntiera.
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Ziedet tghid li jekk din I-e¢¢ezzjoni preliminari taghha tigi mi¢huda, din il-Qorti
ghandha tiddeciedi li d-decizjoni tal-Bord tas-7 t’Awwissu, 2024 hija gusta u
ghandha tigi kkonfermata.

8. L-appellata galet li mhuwiex minnu li d-decizjoni appellata ntbaghtet fl-
indirizz postali tal-principal prospettiv tal-appellant, ghaliex id-decizjonijiet
jintbaghtu fl-indirizz elettroniku li jkun gie indikat fl-applikazzjoni. Qalet li kien
[-appellant li indika I-indirizz elettroniku tieghu fl-applikazzjoni tieghu, u li
ghalhekk id-decizjoni ntbaghtet ukoll fug dan I-indirizz elettroniku b’mod
awtomatiku mis-sistema. Ziedet tghid li s-sistema tibghat ukoll notifika tad-
decizjoni fuq l-indirizz elettroniku tal-principal prospettiv tal-applikant, jekk dan

I-indirizz ikun disponibbli.

9. L-appellata qalet li I-Ligi Sussidjarja 217.17 li tirregola applikazzjonijiet
ghal single permits, taghti opportunita lic-Cittadin ta’ pajjiz terz jintavola
qguddiem il-Bord appell mid-decizjoni tal-appellata, u ghalhekk, irrispettivament
minn min kien li r¢ieva n-notifika tad-decizjoni, il-ligi hija ¢ara u tghid li huwa |-

applikant li ghandu dritt iressaq appell.

10. L-appellata qgalet ukoll li ladarba I-appell li sar mill-principal prospettiv
kien null, ghaliex dan ma kellu I-ebda dritt iressag appell fisem impjegat
prospettiv tieghu, l-appellant issa ma jistax jirkeb fuq dak l-appell u jaghmlu
tieghu, ghaliex quod nullum est nullum producit effectum. Ziedet tghid li kieku
[-appellant ried jappella quddiem il-Bord, dan seta’ jaghmel hekk separatament

mill-appell null tal-principal prospettiv.
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11. L-appellata galet ukoll li minkejja dak li nghad mill-appellant, jigifieri li
huwa ma kellu |I-ebda konoxxenza tal-appell li sar fismu, mill-atti ta’ quddiem
il-Bord ghandu jirrizulta li fil-formola tal-appell tnizzel isem I-applikant u I-
appellant kien assistit minn avukat tal-fidu¢ja tieghu. Ziedet tghid i jekk jigi
stabbilit li I-appell sar f'isem |-appellant minghajr ma nghata mandat lil min
ghamlu, l-appellant jista’ jiehu I-passi necessarji kontra min agixxa b’dan il-mod.
Qalet ukoll li I-Bord kellu ragun iqgis I-appell bhala wiehed li sar mill-appellant, u
fi kwalunkwe kaz jekk huwa minnu li I-appell ma sarx mill-appellant jew f'ismu
b’'mod legittimu, l-appell ghandu jitgies li huwa null ab initio, u la seta’ jsir u

langas seta’ jigi salvat.

Konsiderazzjonijiet ta’ din il-Qorti

12. Din il-Qorti sejra tghaddi sabiex tikkunsidra l|-aggravji mressqa mill-
appellant fir-rikors tal-appell tieghu, u dan fid-dawl tal-konsiderazzjonijiet
maghmula mill-Bord fid-decizjoni appellata, u tas-sottomissjonijiet li saru mill-
appellata. B’riferiment ghall-ec¢ezzjoni mressqa mill-appellata, li r-rikors tal-
appell tal-appellant ghandu jitgies li huwa null minhabba f'dak li jipprovdi I-
artikolu 25A (8) tal-Kap. 217, il-Qorti tirrileva li f'dan l-istadju ma jistax jinghad
li I-appellant ma jinsabx fit-territorju Malti b’'mod legittimu, ghax ghad irid ikun
hemm l-ezitu finali ta’ dan I-appell sabiex dak il-punt jigi determinat darba ghal
dejjem. Ghaldagstant il-Qorti sejra taghmel il-konsiderazzjonijiet taghha dwar
dan |-appell, ghaliex ma tistax teskludi a priori |I-jedd tal-appellant li jressaq I-

appell tieghu.
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L- Aggravju: [Skont [-appellant il-korrispondenza qatt ma giet
notifikata lilu, u ma kien hemm |-ebda komunikazzjoni
mieghu; in-nuqqasijiet huma tal-principal prospettiv
tieghu]

13. L-appellant jghid li kuntrarjament ghall-impressjoni |i nghatat mill-
appellata, id-decizjoni dwar l-applikazzjoni tieghu baqgghet gatt ma giet
notifikata lilu. Jghid |i mill-provi jirrizulta li I-korrispondenza rigward in-
nugqasijiet min-naha tal-principal prospettiv tal-appellant, intbaghtet fl-indirizz
tas-socjeta Safeguarding Employment Agency Limited, u ma giex ippruvat li |-
appellant gie nnotifikat b’din il-korrispondenza imqgar permezz tal-posta
elettronika. Mill-inkartament tal-Bord, jirrizulta li l-indirizzi indikati fuq |-
applikazzjoni li saret f'isem l|-applikant, huma indirizzi elettronici ta’ individwi
Maltin, u ghalhekk, in vista tan-nuqqgas ta’ prova min-naha tal-appellata li I-
appellant verament gie nnotifikat bid-decizjoni li ttiehdet fil-konfront tieghu, il-
Qorti ma tistax tipprezumi li I-appellant gie notifikat kif suppost. [I-Qorti tfakkar

f'dak li jipprovdi r-Regolament 15 tal-Legislazzjoni Sussidjarja 217.17:

“Id-Direttur ghandu jinnotifika lill-applikant bid-decizjoni dwar I-applikazzjoni bil-
miktub.”

15. Invistatan-nuqgqas ta’ prova li d-decizjoni tal-appellata giet ikkomunikata
lill-appellant permezz tal-posta elettronika, il-Qorti tilga’ I-ewwel aggravju tal-
appellant, ghaliex safejn tista’ tistabbilixxi din il-Qorti, ma giex ippruvat li I-

appellant gie nnotifikat bid-decizjoni tal-appellata.
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16. B’riferiment ghall-konkluzjoni tal-Bord li l-appellant nagas milli jressaq
provi sabiex jissostanzja I-kaz tieghu, il-Qorti tirrileva li ghandu jirrizulta bl-aktar
mod ampju li ladarba l-appellant kien eskluz mill-korrispondenza kollha li
ntbaghtet bejn I-agenziji pubblici u |-principal prospettiv tal-appellant, u dan bi
ksur tal-ligi, I-appellant ma kellu I-ebda provi x’igib fir-rigward, partikolarment
meta n-nuqqasijiet kienu konsegwenza tal-agir jew omissjoni min-naha tal-
principal prospettiv tal-appellant, liema nuqggasijiet ¢ertament li ma kinux fil-

kontroll tal-appellant.

Decide

Ghar-ragunijiet premessi, il-Qorti taqta’ u tiddeciedi dwar dan l-appell, billi
tilga’ I-appell tal-appellant, u thassar id-decizjoni tal-Bord tal-Appelli dwar |-

Immigrazzjoni tas-7 t' Awwissu, 2024 fl-ismijiet premessi.

L-ispejjez ta’ dawn il-pro¢eduri ghandhom ikunu a karigu tal-appellata.

Moqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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