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QORTI TAL-APPELL

IMHALLFIN

S.T.0. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMHRALLEF GIANNINO CARUANA DEMAJO
ONOR. IMRALLEF ANTHONY ELLUL

Seduta ta’ nhar it-Tnejn, 3 ta’ Marzu, 2025.
Numru: 1

Rikors numru: 814/2014/1 NC

Dr Shaheryar Ghaznavi fil-kapacita tieghu ta’ prokuratur specijali
tad-Dipartiment tal-Litigazzjoni tal-Istat tal-Libja in rapprezentanza

tal-Istat tal-Libja

Dr Simon Micallef Stafrace u I-P.L. Peter Paul Sammut li b’digriet
tad-9 ta’ Ottubru, 2014 gew appuntati Kuraturi Deputati biex
jirrapprezentaw l-eredi mhux maghrufa ta’ Mutassam Gaddafi
maghruf ukoll bhala Mutassim Billah Abuminyar Gaddafi, li hu
maghruf ukoll bhala Muatasimbllah Muammar Abuminyar,
Muatassim Qadhafi, Moatassam Ghaddafi li hu maghruf ukoll bhala
Dr Muatasimballah Abumi,

u b’digriet tas-27 ta’ Frar, 2015 I-Avukat Charilos Oikonomopoulos

assuma l-atti ta’ dawn il-proceduri fil-kapacita tieghu ta’
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mandatarju specjali ta’ Safiya Ferkash Mohammed bhala wahda

mill-eredi prezunti ta’ Mutassam Gaddafi, u limitatament sa fejn

kienu qeghdin jirrapprezentaw l-interessi tal-imsemmija Safiya
Ferkash Mohammed bhala wahda mill-eredi prezunti ta’ Mutassam
Gaddafi, il-hatra tal-Kuraturi Deputati Dr Simon Micallef Stafrace u

|-P.L. Peter Paul Sammut giet revokata contrario imperio
u
Capital Resources Limited (C 50047) ghal kwalsiasi interess li
ghandha jew li jista’ jkollha fil-pro¢eduri odjerni u

b’nota tal-20 ta’ Marzu 2015, Dr Charilos Oikonomopoulos assuma

|-atti isem Capital Resources Limited bhala Kuratur Deputat

1. Din is-sentenza hi b’referenza ghall-ewwel aggravju tal-appell tal-
konvenut nomine |-Avukat Charilos Oikonomopoulos, fil-kapacita tieghu
ta’ mandatarju specjali ta’ Safiya Ferkash Mohammed u Capital
Resources Limited b’referenza ghall-e¢¢ezzjoni dwar gurisdizzjoni, li diet

michuda mill-Ewwel Qorti bis-sentenza tat-23 ta’ Ottubru 2017.

Preliminari

2. B’rikors mahluf ipprezentat fis-17 ta’ Settembru 2014 I[-attur

nomine ppremetta u talab:

“1. llli, fis-sena elfejn u tnax (2012) il-Gvern ta’ I-Istat tal-Libja, wettaq
eZercizzju sabiex jidentifika u jirkupra fondi, assi finanzjarji ohra u rizorsi
ekonomici li kienu gew miksuba abbuzivament jew li kienu qeghdin jigu
mizmuma abbuzivament minn persuni li kienu assocjati direttament jew
indirettament mat-tmexxija tal-ex regim Libjan;
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2. llli I-Gvern tal-Istat tal-Libja ta struzzjonijiet lill-Avukat Generali tal-lstat
tal-Libja sabiex jikkopera ma’ Awtoritajiet Gudizzjarji barranin sabiex
Jidentifika tali fondi, assi finanzjarji ohra u rizorsi ekonomici, u dan ai
termini tal-Mutual Legal Assistance Treaties on Criminal Matters (MLAT);

3. llli I-Gvern tal-Istat tal-Libja ta s-setgha lill-Kap tad-Dipartiment tal-
Litigazzjoni tal-Istat tal-Libja sabiex ikun jista’ jistitwixxi dawk l-azzjonijiet
necessarji f'gurisdizzjonijiet esteri fejn tali fondi, assi finanzjarji ohra u
rizorsi ekonomici ikunu jinsabu, bl-ghan illi dawn ikunu jistghu jigu
restitwiti lill-Istat tal-Libja, u dan skont il-Ligi 87 tal-1971, permezz ta’
liema |-Kap tad-Dipartiment tal-Litigazzjoni huwa awtorizzat jagixxi fisem
I-Istat tal-Libja fi kwalsiasi litigazzjoni ta’ natura civili li tkun tikkoncerna I-
Istat tal-Libja, u dan kemm gewwa I-Libja, u kif ukoll barra mil-Libja;

4. 1lli, I-konvenut Mutassim Gaddafi okkupa I-kariga ta’ Uffi¢jal fl-Armata
Libjana u dik ta’ Konsulent tas-Sigurta’ Nazzjonali mis-sena elfejn u
tmienja (2008) sas-sena elfejn u hdax (2011); huwa kien ir-raba’ iben ta’
l-ex mexxej Libjan, il-mejjet Muammar Gaddafi, u membru tac-Cirku
gewwieni ta’ missieru; fatt li huwa rikonoxxut minn Nazzjonijiet Uniti
tramite Rizoluzzjoni Numru 1970 tas-sena elfejn u hdax (2011) Ii giet
addottata mill-Kunsill tas-Sigurta’ tan-Nazzjonijiet Uniti fis-26 ta’ Frar,
2011, liema rizoluzzjoni saret tifforma parti mil-Ligijiet ta’ Malta permezz
tal-Awviz Legali 69 tal-2011,

5. llli s-soc¢jeta’ konvenuta, Capital Resources Ltd., hija kumpanija
registrata Malta bhala socjeta’ b’membru wiehed, bl-azzjonist uniku
taghha persuna ta’ nazzjonalita’ Libjana bl-isem ta’ Muatasmbllah
Muammar Abuminyar li fil-fatt huwa Mutassim Gaddafi;

6. llli jirrizulta li I-konvenut Mutassim Gaddafi kellu diversi karti ta’ kreditu
mahruga minn jew tramite Bank of Valletta plc;

7. lli I-konvenut Mutassim Gaddafi miet fl-ghoxrin (20) t'Ottubru, elfejn u
hdax (2011) fMisrata gewwa I-Libja (vide d-dokument anness u mmarkat
SOL 1);

8. Illi, I-konvenut Mutassim Gaddafi, tul il-karriera professjonali tieghu u
¢ioé mill-2008 sa 1-2011, kien jokkupa l-kariga ta’ Uffi¢jal ta’ I-Armata
Libjana u dik ta’ Konsulent tas-Sigurta’ Nazzjonali, ghal liema karigi kien
ufficjalment jithallas is-somma ta’ erbgha u sittin elf u tmin mitt Dinar
(LYD 64,800) kull sena li huma ekwivalenti ghal sebgha u tletin elf u
hames mitt ewro (€37,500), u dan ai termini tal-Artikolu 49 tal-Ligi
Marzjali Numru 40 tal-1974, tal-Ligijiet ta’ I-Istat tal-Libja;

9. llli, minn informazzjoni migbura mill-Avukat Generali tal-lstat tal-Libja
tramite I-MLATs surriferiti, jidher bic-Car illi s-socjeta’ konvenuta zammet
assi ferm aktar mill-ammonti li setghu qatt ikunu legittimament
gwadanjati mill-konvenut Mutassim Gaddafi, u allura bi ksur ta’ I-Artikolu
54 tal-Ligi Marzjali Numru 40 tal-1974, tal-Ligijiet ta’ I-Istat tal-Libja, liema
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Artikolu tal-Ligi jipprojbixxi ufficjali tal-Armata Libjana minn ‘engaging in
any business activities’;

10. llli, ai termini ta’ I-Artikolu 1 tal-Ligi Numru 3 tal-1970 tal-Ligijiet ta’ I-
Istat tal-Libja, I|-uffi¢jali kollha tal-Forzi Armati huma mehtiega i
jiddikjaraw |-assi taghhom, u tali “...disclosure shall show his movable
and immovable assets and mainly the stocks, bonds, shares and
deposits at the banks, insurance policies, moneys, and precious stones
and metals, and those of his spouse and minor children as well as his
and their financial obligations at the aforementioned date’. In oltre |-
Artikolu 4 ta’ I-istess ligi jghid illi kwalsiasi tkabbir fl-assi finanzjariji
ddikjarati ai termini tal-Artikolu 1, liema tkabbir ma jkunx kompatibbli
mas-sorsi finanzjarji tad-dikjarant, jew jekk id-dikjarant ma jirnexxilux
jipprova s-sors ta’ tali tkabbir, jew jekk ikun ippruvat illi tali tkabbir sar
b’mod abbuziv, direttament jew indirettament, tramite [|-pozizzjoni,
professjoni, servizz jew stat tad-dikjarant, tali tkabbir ghandu jitqies bhala
tkabbir illecitu;

11. Ui I-konvenut Mutassim Gaddafi, naqas milli jaghmel dawk id-
dikjarazzjonijiet kif rikjesti ai termini tal-Ligi Numru 3 tal-1970 tal-Ligijiet
ta’ I-Istat tal-Libja;

12. llli ai termini tal-Ligi Marzjali 40 tal-1974, |-uffi¢jali kollha tal-Forzi
Armati Libjani ma jistghux izommu investimenti ta’ kwalsiasi tip tul |-
impjieg taghhom fl-istess korp;

13. llli I-assi mizmuma mis-socjeta’ konvenuta bl-ebda mod ma jirriflettu
I-livell ta’ dhul li seta’ jigi ggwadanjat b’mod legittimu mill-konvenut
Mutassim Gaddafi, u fi kwalsiasi kaz, I-ishma mizmuma mill-konvenut
Gaddafi fis-socjeta’ konvenuta kienu mizmuma abbuzivament u bi ksur
tal-Ligi Marzjali 40 tal-1974;

14. Illi ai termini tal-Ligi Numru 3 ta’ I-1970, |-Istat tal-Libja ghandu d-dritt
Jitlob ghar-restituzzjoni ta’ tali fondi, assi finanzjarji ohrajn u rizorsi
ekonomici ottenuti b’mod abbuziv kontra I-interessi ta’ I-Istat tal-Libja jew
mizmuma abbuzivament minn ufficjali Ii huma projbiti milli jzommu tali
assi;

15. lli jirrizulta illi I-assi li kienu mizmuma minn Mutassim Gaddafi fMallta,
kienu mizmuma bi ksur tal-Ligijiet tal-1stat tal-Libja;

16. llli abbuzi simili minn membri ohra tac-Cirku gewwieni tar-regim ta’
Gaddafi diga’ gew rikonoxxuti gudizzjarjament minn qrati ta’
gurisdizzjonijiet differenti, fejn il-grati irrikonoxxew illi r-regim ta’ Gaddafi
u l-membri tac-Cirku gewwieni ta’ Il-istess kienu qed izommu assi
appartenenti lill-Istat tal-Libja bhala trust u illi tali assi kellhom jigu
restitwiti lill-Istat tal-Libja [vide d-dokument anness u mmarkat SOL 2];

17. llli s-socjeta’ intimata hija registrata gewwa Malta u zzomm assi
unikament u b’mod esklussiv gewwa Malta, u ghalhekk [-attur kellu
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jistitwixxi dawn il-proceduri fil-konfront tal-konvenuti fMalta ai termini ta’
I-Artikolu 742(1)(¢) tal-Kap. 12 tal-Ligijiet ta’ Malta;

Jghidu ghalhekk il-konvenuti ghalfejn din I-Onorabbli Qorti m’ghandiex:

1.

Previa kwalsiasi dikjarazzjoni ohra li talvolta tista’ tkun mehtiega u
necessarja, tiddikjara illi I-fondi, assi finanzjarji ohra u rizorsi
ekonomici li jappartjenu lill-intimat Mutassam Gaddafi sive
Mutassim Billah Abuminyar Gaddafi sive Muatasimbllah Muammar
Abuminyar, Muatassim Qadhafi, Moatassam Ghaddafi, sive Dr.
Muatasimballah Abumi, fismu jew fisem terzi, u li jinsabu fMalta,
kienu mizmuma bi ksur tal-obbligazzjonijiet imposti fug I-istess
intimat mill-Ligijjiet tal-Istat tal-Libja u konsegwentement huma
suggetti ghar-restituzzjoni lill-Istat tal-Libja;

Tordna r-restituzzjoni tal-assi i kienu mizmuma mill-intimat
Mutassam Gaddafi sive Mutassim Billah Abuminyar Gaddafi sive
Muatasimbllah Muammar Abuminyar, Muatassim Qadhafi,
Moatassam Ghaddafi, sive Dr. Muatasimballah Abumi, fismu jew
fisem terzi, u li jinsabu f’Malta, lill-Istat tal-Libja;

Tordna u tawtorizza t-trasferiment tal-ishma fis-socjeta’ intimata
Capital Resources Limited (C 50047) mid-detenturi attwali a favur
ta’ rapprezentant tal-Istat tal-Libja;

Tinnomina kuratur sabiex jirrapprezenta I-eventwali kontumaci, u
jJidher fuq kwalsiasi ftehim rilevanti, dokumentazzjoni ufficjali u/jew
formoli uffi¢jali biex jirrapprezenta kwalsiasi parti li tista’ tkun
assenti kull fejn jirrigwarda materji relatati mat-trasferiment tal-
ishma tas-socjeta’ intimata.

Bl-ispejjez u bl-imghax kontra I-intimati li huma minn issa ingunti ghas-
subizzjoni.”

3.

B'risposta pprezentata fid-29 ta’ Ottubru 20141, I-Avukat Simon

Micallef Stafrace u I-P.L. Peter Paul Sammut, li b’digriet tad-9 ta’ Ottubru

2014 gew appuntati Kuraturi Deputati biex jirrapprezentaw I-eredi mhux

maghrufa ta’ Mutassam Gaddafi wiegbu:

“llli I-esponenti mhumiex edotti mill-fatti u ghalhekk qeghdin jirrizervaw
d-dritt illi jipprezentaw risposta motivata fkaz u jekk jigu edotti mill-fatti.

Salv risposta ulterjuri.”

1vol. | fol. 74
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4.

Permezz ta’ twegiba mahlufa pprezentata fit-18 ta’ Marzu 2015 il-

konvenut Avukat Charilos Oikonomopoulos bhala mandatarju specjali ta’

Safiya Ferkash Mohammed, wiedeb? hekk:

“‘By way of preliminary pleas:

1. In the first instance, this Honourable Court does not have jurisdiction
to hear and decide the cause in terms of the provisions of Article 742 of
the Code of Organization and Civil Procedure (Chapter 12 of the Laws
of Malta) since the cause of action as postulated by the claimant against
the defendant does not fall within any of the heads of jurisdiction as
contemplated in Article 742 of the Code of Organization and Civil
Procedure (Chapter 12 of the Laws of Malta) which determines on which
basis this Court can seize jurisdiction;

2. In the second instance and also preliminarily and subordinate to the
above, the claimant must prove to this Honourable Court that the
mandate by the ‘State of Libya’, has been validly and legitimately granted
in favor of Dr. Shaheryar Ghaznavi (Identity Card Number 219698M) and
that the latter has been duly authorized to represent the plaintiff, the
‘State of Libya’, in these proceedings;

3. In the third instance and also preliminarily and subordinate to the
above, the claimant must prove to this Honourable Court that the present
action is being pursued by the governmental authorities representing the
‘State of Libya’, then additional proof must be provided with regards to
the fact that the claimant, at all relevant times, enjoyed the status of a
‘State’ at international law level and in the absence of such satisfactory
proof the defendant should be declared non-suited as a party to these
proceedings;

4. In the fourth instance, and also preliminarily, and without prejudice to
the above, the onus is on the claimant to produce proof of the Laws of
Libya, which are being invoked in these proceedings. Given the
vagueness in which the sworn application has been drafted, the
defendant reserves his right to put forward further pleas on the applicable
law, including producing evidence on the applicable law of Libya and any
military regulations;

5. In the fifth instance and also preliminarily and subordinately to the
above, the action as presented by the court application in question is
time-barred in accordance to Article 2153 of Chapter 16 (Civil Code) of
the Laws of Malta as Mutassam Gaddafi aka Mutassim Billah Abuminyar

2Vol. Il fol. 167 et seq.
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Gaddafi aka Muatassimbllah Muammar Abuminyar, Muatassim Qadhafi,
Moatassam Ghaddafi aka Dr. Muatasimballah Abumi was shot on the
20th of October 2011 as certified in the death certificate presented by
the plaintiff together with the court application;

On the merits:

6. That subordinately to the above and as shall be amply proved
throughout the proceedings, it is manifestly untrue and unfounded on
both fact and law that Mutassam Gaddafi aka Mutassim Billah
Abuminyar Gaddafi aka Muatassimbllah Muammar Abuminyar,
Muatassim Qadhafi, Moatassam Ghaddafi aka Dr. Muatasimballah
Abumi engaged in any illegal business activity under Libyan Law or any
other applicable law which rendered ‘moveable and immoveable assets’
of whatever nature and which were gained abusively, directly or indirectly
through his position, profession, service or status as a Libyan Army
Officer and National Security Advisor. Any allegation of abuse and
wrongdoing is categorically denied;

7. That for all intents and purposes, it is being observed that the Mutual
Legal Assistance Treaties on Criminal Matters (MLAT) specifically
between Malta and Libya with the purpose of gathering and exchanging
information and identifying funds, financial assets and economic
resources has not yet been enacted and does not form part of Laws of
Malta;

8. That the defendant is aware of the judgment, a copy of which has been
filed by the plaintiff, delivered by the High Court of Justice (Commercial
Court) (2012) dated 9th March 2012 in the names of the State of Libya
and Capitana Seas and makes reference to the fact that the defendant
in this case is not Saadi Qadhafi (still living) and the merits of the case
in question do not relate to immovable property situated in London.
Therefore it is being stated that reference to the above-mentioned case
is completely irrelevant and is simply a mere attempt to influence the
Court with unrelated information involving the deceased’s siblings;

9. That all and any allegations made by the plaintiff as duly represented
must be proved in the matter required by law;

10. That independently of the above, the claims put forward by the
claimant are unfounded in fact and at law;

11. Save additional and ulterior pleas according to law. Therefore the
defendant requests, with respect, that this Honourable Court rejects the
pleas submitted by the above mentioned application, with costs against
the plaintiff.”
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5. Permezz ta’ risposta mahlufa separata pprezentata fil-25 ta’
Marzu 2015, I-Avukat Charilos Oikonomopoulos, din id-darba bhala
kuratur ghal u in rapprezentanza ta’ Capital Resources Limited, wiegeb?®

“‘By way of preliminary pleas:

1. In the first instance, this Honourable Court does not have jurisdiction
to hear and decide the cause in terms of the provisions of Article 742 of
the Code of Organization and Civil Procedure (Chapter 12 of the Laws
of Malta) since the cause of action as postulated by the claimant against
the defendant does not fall within any of the heads of jurisdiction as
contemplated in Article 742 of the Code of Organization and Civil
Procedure (Chapter 12 of the Laws of Malta) which determines on which
basis this Court can seize jurisdiction;

2. In the second instance and also preliminarily and subordinate to the
above, the claimant must prove to this Honourable Court that the
mandate by the ‘State of Libya’, has been validly and legitimately granted
in favor of Dr. Shaheryar Ghaznavi (Identity Card Number 219698M) and
that the latter has been duly authorized to represent the plaintiff, the
‘State of Libya’, in these proceedings;

3. In the third instance and also preliminarily and subordinate to the
above, the claimant must prove to this Honourable Court that the present
action is being pursued by the governmental authorities representing the
‘State of Libya’, as duly recognised in accordance with International Law,
then additional proof must be provided with regards to the fact that the
claimant, at all relevant times, enjoyed the status of a ‘State’ at
international law level and in the absence of such satisfactory proof the
defendant should be declared non-suited as a party to these
proceedings;

4. In the fourth instance, and also preliminarily, and without prejudice to
the above, the onus is on the claimant to produce proof of the Laws of
Libya, which are being invoked in these proceedings. Given the
vagueness in which the sworn application has been drafted, the
defendant reserves his right to put forward further pleas on the applicable
law, including producing evidence on the applicable law of Libya and
military regulations;

5. In the fifth instance and also preliminarily and subordinately to the
above, the action as presented by the court application in question is
time-barred in accordance to Article 2153 of Chapter 16 (Civil Code) of

3 Vol. Il fol. 202 et seq.
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the Laws of Malta as Mutassam Gaddafi aka Mutassim Billah Abuminyar
Gaddafi aka Muatassimbllah Muammar Abuminyar, Muatassim Qadhafi,
Moatassam Ghaddafi aka Dr. Muatasimballah Abumi was shot on the
20th of October 2011 as certified in the death certificate presented by
the plaintiff together with the court application;

On the merits:

6. That subordinately to the above and as shall be amply proved
throughout the proceedings, it is manifestly untrue and unfounded on
both fact and law that Mutassam Gaddafi aka Mutassim Billah
Abuminyar Gaddafi aka Muatassimbllah Muammar Abuminyar,
Muatassim Qadhafi, Moatassam Ghaddafi aka Dr. Muatasimballah
Abumi and/or Capital Resources Ltd. engaged in any illegal business
activity under Libyan Law or any other applicable law which rendered
‘moveable and immoveable assets’ of whatever nature and which were
gained abusively, directly or indirectly through his position, profession,
service or status as a Libyan Army Officer and National Security Advisor.
Any allegation of abuse and wrongdoing is categorically denied;

7. That for all intents and purposes, it is being observed that the Mutual
Legal Assistance Treaties on Criminal Matters (MLAT) specifically
between Malta and Libya with the purpose of gathering and exchanging
information and identifying funds, financial assets and economic
resources has not yet been enacted and does not form part of Laws of
Malta;

8. That the defendant is aware of the judgment, a copy of which has been
filed by the plaintiff, delivered by the High Court of Justice (Commercial
Court) (2012) dated 9th. March 2012 in the names of the State of Libya
and Capitana Seas and makes reference to the fact that the defendant
in this case is not Saadi Qadhafi (still living) and the merits of the case
in question do not relate to immovable property situated in London.
Therefore it is being stated that reference to the above-mentioned case
is completely irrelevant and is simply a mere attempt to influence the
Court with unrelated information involving the deceased'’s siblings;

9. That all and any allegations made by the plaintiff as duly represented
must be proved in the matter required by law;

10. That independently of the above, the claims put forward by the
claimant are unfounded in fact and at law;

11. Save additional and ulterior pleas according to law.
Therefore the defendant requests, with respect, that this Honourable

Court rejects the pleas submitted by the above mentioned application,
with costs against the plaintiff”.
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6. Fit-23 ta’ Ottubru 20174 I-Ewwel Qorti tat sentenza fejn ¢ahdet I-

ewwel tliet e¢cezzjonijiet tal-Avukat Charilos Oikonomopoulos nhomine.

L-Appell.
7. Wara s-sentenza tat-23 ta’ Ottubru, 2017 tkompla I-gbir tal-provi

u I-Ewwel Qorti tat sentenza finali fit-28 ta’ Gunju, 2022 li biha lagghet t-
talbiet tal-attur nomine u ordnat ir-restituzzjoni lill-Istat tal-Libja tal-assi
mizmuma fisem Mutassim Gaddafi jew fisem terzi li jinsabu fMalta.
Imbaghad, Permezz ta’ rikors tal-appell ipprezentat fil-21 ta’ Lulju 2022,
il-konvenut Oikonomopoulos nomine appella miz-zewd sentenzi. Bl-
aggravji dwar I-ewwel sentenza jilmenta illi I-Ewwel Qorti zbaljat meta

¢cahdet:

I L-ewwel eccezzjoni dwar in-nuqgas ta’ gurisdizzjoni tal-
Qrati Maltin biex jisimghu u jiddeciedu I-kawza;
. L-e¢¢ezzjoni li I-kawza hija preskritta skont I-Artikolu 2153

tal-Kodici Civili;

8. Permezz ta’ risposta pprezentata fis-26 ta’ Awwissu 2022 |-attur
nomine wiegeb illi s-sentenzi appellati huma gusti u jimmeritaw konferma

u ghalhekk I-appell ghandu jigi mi¢hud bl-ispejjez kontra I-appellant.

4Vol. VI fol. 814
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9. FI-1 ta’ Settembru 2022 ipprezentaw ukoll risposta Dr Simon
Micallef Stafrace u I-PL Peter Paul Sammut bhala Kuraturi Deputati in
rapprezentanza tal-eredi mhux maghrufa ta’ Mutassim Gaddafi fejn fissru

fejn u ghalfejn ma jagblux mas-sentenza appellata.

10. B’decizjoni moghtija fl-14 ta’ Dicembru 2022 din il-Qorti lagghet it-
talba tal-appellant nomine sabiex, ghal dak li jirrigwarda I|-ghoti tal-
garanzija ghall-appell, jinghata |-benefic¢ju tal-garanzija bil-gurament ai

termini tal-Artikolu 904 tal-Kap. 12.

[l-Fatti.

11. [I-fatti principali li jirrizulta mill-provi li ressqu I-partijiet huma dawn:

i Mutassim Gaddafi twieled fil-Libja fil-5 ta’ Dicembru 1974° u

kien ir-raba’ iben tal-mexxej Libjan Muammar Gaddafi u martu I-

konvenuta Safiya Ferkash Mohammed,

. Wara li ggradwa minn Kullegg Militari® fit-30 ta’ Awwissu

1998 kien appuntat Ufficjal mal-Armata Libjana’. FI-1 ta’

5Vol. I fol. 7, Vol. Il fol. 323, Vol. VI 1023
6Vol. Vfol. 1131
7Vol. IV fol. 987, 1000
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Settembru 1999 inghata promozzjoni ta’ kaptan u b’rizoluzzjoni
ohra mahruga ftit jiem wara gie promoss lieutenant colonel®. B'mod
formali, dawn it-titoli nghataw lil Gaddafi minn Presidenti esteri
waqt zjara fil-Libja fl-okkazjoni ta¢-¢elebrazzjoni tar-Revoluzzjoni
ta’ Settembru. Madanakollu, kienu promozzjonijiet effettivi fl-

Armata Libjana®;

Iii. Bejn 1-2003 u 1-2004 Gaddafi rregistra kumpanija fMalta

jisimha Mezen International Limited!?;

Iv. L-ahhar salarju li I-konvenut Gaddafi r¢ieva mill-Armata

Libjana kien fl-ammont ta’ 356 dinar. Dan kien f'Settembru 2005;

V. Skont dokumenti mahruga mill-Armata Libjana, minn
Settembru/Ottubru  2005*? il-konvenut Gaddafi gie appuntat
National Security Advisor mill-precedenti General Popular
Committee®® u kien jithallas mill-General Popular Financial

Committee®;

8 Vol. IV fol. 987, 1000, Vol. V fol. 1131

®Vol. VI fol. 978, Vol. V fol. 1131, 1132

10vol. VI fol. fol. 854, 1022

11 vol. VI fol. 996, 998, 1000

12 Ghalkemm Mohamed Mustafa Sadri, Adviser tal-Armata, xehed (ara Vol. V fol. 1130) li I-
konvenut Gaddafi gie trasferit mill-militar ghan-National Security Council fl-2007, it-traduzzjoni
tad-dokument minnu esebit (ara Vol. V fol. 1159 — 1160) tikkonferma li I-hatra tal-konvenut
Gaddafi bhala National Security Advisor saret f'Settembru tal-2005

13 Vol.VI fol. 1000, Vol. V fol. 1162

14 Ara Vol. VI fol. 996, 1002
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Vi. Fis-17 ta’ Awwissu 2009 kien promoss ghar-rank ta’

Brigadier / General®®;

vii.  Fix-xhieda tieghu tal-5 ta’ April 2019 I-Avukat Charilos
Oikonomopoulos xehed li I-konvenut Gaddafi sar attivament involut
‘in Libya’s affairs’ fl-2009/2010%. Jghid li qabel dak il-perjodu
Gaddafi kien jahdem bhala persuna fin-negozju u jsiefer bhala tali
u mhux bhala rapprezentant tal-Gvern Libjan. Jinsisti li Gaddafi ma
kellu ebda kariga fil-Gvern u I-hatriet li kellu fl-armata mhumiex
prova kuntrarja ghaliex kwazi kull ragel Libjan kien registrat fl-

Armatal’;

vii. Imbaghad fix-xhieda tieghu tat-2 ta’ Dicembru 20198 |-
Avukat Charilos Oikonomopoulos xehed li ha Zzball meta qal li I-
konvenut Gaddafi serva |-Gvern Libjan bejn [-2009 u [-2010%°.
Jghid li Mutassim Gaddafi assuma r-rwol ta’ national security
advisor bejn I-2006 / 2007 sal-bidu tal-2010 izda mbaghad irrezenja
/ tke¢ca ghaliex kellu xi jghid ma’ missieru u wara gie Malta ghal
xahar. Ftit ta’ Zzmien wara r-relazzjoni ma’ missieru trangat, izda
Mutassim Gaddafi gatt ma rega’ assuma I-kariga bhala national

security advisor ghaliex bdiet ir-rivoluzzjoni. Zied jghid li:

15 vol. IV fol. 987, 1000, Vol. V fol. 1133, 1162, 1163
16 Vol. VI fol. 1054

17 vol. VI fol. 1055

18 Vol. V fol. 1170 et seq.

19 vol. V fol. 1173
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IX.

“‘when he became national security advisor, nobody told me that
he was in the army. Everybody said that he was serving the
Government. It was a political post, the national security advisor
was not a military post ... he was living the life of an extraordinary
business person. Everybody was calling him Doctor ...”;2°

In kontroezami Lisa Jacqueline van Goinga, allegatament il-

mara tal-Mutassim Gaddafi, ukoll iddeponiet illi:

X.

‘he (Matassam Gaddafi) resigned from national security advisor
in the end of two thousand and nine (2009). After the United
Nations assembly, he went with the leader to New York. He had
his famous speech, for a very long time. After that he had
disagreement with the Prime Minister, end of two thousand and
nine (2009) he spent his time with me travelling. He went to
Mecca as well because he was trying to find himself and to feel
peaceful. He was very sad because he had no place in the
Government ...”%1

“.. then in two thousand and eleven (2011), the uprising began in
February, and he went to protect his country.?2

Fit-28 ta’ Gunju 2010 giet registrata s-sodjeta konvenuta

Capital Resources Limited li ghandha bhala uniku direttur,

azzjonist, rapprezentant legali u gudizzjarju, u segretarju lil

“‘Muatasmbllah Mummar Abuminyar” identifikat bin-numru tal-

passaport 355900.2 Dan jirrizulta li hu l-istess persuna.

Xi.

F’ittra mibghuta mill-awditur Joseph Sammut lill-Bank of

Valletta gie certifikat illi:

20 yol. V fol. 1175
21 vol. VI fol. 1460
22 \/ol. VI fol. 1465
23 Vol. | fol. 106 et seq., Vol. lll fol. 453 et seq
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Xii.

“the sole shareholder / director / secretary of Mezen International
Ltd — original Libyan Passport No B/001897 — is the same person
as the sole shareholder / director / secretary of new company
Capital Resources Ltd — Libyan Passport No 355900.”

L-istess awditur xehed illi l-assi ta’ Mezen Ltd kienu gew

kollha trasferiti lill-kumpanija Capital Resources Limited?*;

Xiii.

ll-kontijiet ta’ Mezen International Ltd mal-Bank of Valletta

kienu dawn:

a. EUR Account?®® li nghalaq fit-30 ta’ Gunju 2010

b’bilan¢ ta’ €55,629,914.0125. Dawn kienu flejjes li Mezen

International Limited faddlet minn Settembru 2006 sal-
ahhar ta’ Gunju 2010%7. L-ewwel kreditu f'dan il-kont kien
pagament ta’ kwazi zewg@ miljuni minghand ‘Holding Libya
Co.’?8. Fis-snin sussegwenti ma kienx hemm wisq attivita

fl-istess kont sakemm fDicembru 2009 dahal inward

transfer ta’ €1,111,111 ‘National Security Co ... Being

Payment of Consultants Services?°. Fl-istess kont dahlu

wkoll pagamenti minn ghadd ta’ kumpaniji ohra

rapprezentanti hlas ta’ invoices u depoziti sostanzjali

24 Vol. VI fol. fol. 855
25 Vol. V fol. 1190 et seq.

26 \/ol. V fol. 1199

27\ol. V fol. 1185 - 1199

28 \/ol. V fol. 1185
29 \/ol. V fol. 1192
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(€27,000,000% + €9,902,800.00% + €7,517,000.00%)

gejjin minn ‘Moncada’;

b. GBP Savings Account® li nghalaq fit-30 ta’ Gunju

2010 b’bilan¢ ta’ £3,006,936.9234. Dawn kienu flejjes |i

Mezen International Limited faddlet sal-ahhar ta’ Gunju
2010. Fil-maggior parti tali bilan¢ (ossija minnhom
£3,000,000.00) gej min ‘Che Guevara Insurance Claim /

Lead Yacht Underwrites’. Il-kumplament huma interessi;

c. USD Current Account® li fit-30 ta’ Gunju 2020 gie

migbud minnu I-bilan¢ shih ta’ $21,440,606.54%¢, somma li
Mezen International Limited faddlet minn Mejju tal-2002
sal-ahhar ta’ Gunju 2010%7 u inter alia tikkonsisti f depoziti
sostanzjali ($4,500,000 + $398,195.00) min ‘Moncada
Ltd®8. Wara li gie migbud il-bilan¢ ta’ $21,440,606.54, giet
depozitata f'dan il-kont is-somma ta’ $5,000,000 izda |-

istess giet migbuda fl-istess jum?®®;

30 Vol
31 Vol
32 Vol
33 Vol
34 Vol
35 Vol
36 Vol
37 Vol
38 Vol
39 Vol

.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.

1195
1197
1198
1200
1203

1204 et seq.

1227

1204 -

1227
1228

1227
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d. EUR Savings Account® li, fid-29 ta’ Settembru 2010,
ingibdet minnu s-somma ta’ €2,994,877.53*1. Ghalkemm

dan il-kont ghadu miftuh, illum m’ghandux flus fih;

e. USD Savings Account*? |li nghalaq fis-6 ta’ April 2009

b’bilan¢ ta’ $57,273.7143;

f. USD fixed account* li fLulju 2010 inghalag wara i

ngibdet minnu s-somma ta’ $12,441,663.624°;

g. Business loan ta’ €5,500,000 li nhareg f'April 20104 u

thallas ghal kollox fi Frar 201147,

xiv. Rapprezentanti tal-Bank of Valletta kkonfermat®® illi s-

soc¢jeta konvenuta Capital Resources Limited tiddetjeni sitt (6)

kontijiet bankarji mal-imsemmi bank, ossija:

a. Kont savings intestat bhala ‘Capital Resources

Account Visa Gold’ li nfetah fit-18 ta’ Gunju 2010 u ghadu

40 \/ol. V fol.
41 \/ol. V fol.
42 \/ol. V fol.
43 \/ol. V fol.
44 \/ol. V fol.
45 \/ol. V fol.
46 \/ol. V fol.
47 \/ol. V fol.
48 \/ol. 11l fol.

1239
1239
1245
1266
1308
1338
1365
1366
464 et seq.
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miftun b’bilan¢ ta’ €122,770.10%°. Dawn huma flejjes li
gabel kienu credit balance fGold Card li harget fit-30 ta’
Gunju 2010 fisem Mutsambllah Abumenyar izda giet

immarkata lost without re-issue fl-20 ta’ Frar 2011°°;

b. Kont savings intestat bhala ‘Capital Resources Visa
Platinum Account’ li nfetah fit-18 ta’ Gunju 2010 u ghadu
miftuh b’bilan¢ ta’ €84,781.98°. Dawn huma flejjes li
gabel kienu credit balance fPlatinum Card li harget fit-30
ta’ Gunju 2010 fisem Mutsambllah Abumenyar u nghalget

fit-28 ta’ Frar 2011°2;

c. Kontsavings f'liri Sterlina li nfetah fit-28 ta’ Gunju 2010
u fit-30 ta’ Gunju 2010 giet depozitata fih is-somma ta’

£3,006,936.92%. Dan il-kont ghadu miftuh u fih bilanc¢ ta’

£3,015,992.98°%4;

d. Kont savings fDollari Amerikani li nfetah fit-28 ta’

Gunju 2010%° u fit-30 ta’ Gunju 2010 giet depozitata fih is-

49 Dok. JB 4 Vol. Il fol. 601 et seq.
50 Dok JB 6 Vol. Il fol. 607 et seq.
51 Dok JB 5 Vol. lll fol. 604 et seq.
52 Dok. JB 7 Vol. lll fol. 616 et seq
53 Dok. JB 1 Vol. lll fol. 468

54 Dok. JB 1 Vol. lll fol. 533

55 Dok. JB2 Vol. Il fol. 534 et seq
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somma ta’ $21,440,606.54. L-istess ghadu miftuh u fih

bilan¢ ta’ $38,750,920.21°5;

e. Kont savings fewro li nfetah fit-28 ta’ Gunju 2010 u fit-
30 ta’ Gunju 2010 giet depozitata fih is-somma ta’

€55,629,914.01°7. L-istess ghadu miftuh u fih bilan¢ ta’

€56,327,144.31%8; u

f. Buisness loan account, infetah fit-12 ta’ Awwissu 2010
u nghalaq fit-28 ta’ Frar 2011 pero gatt ma saru

tranzazzjonijiet fih.

xv. Ir-rapprezentanti tal-Bank of Valletta kkonfermat illi hija ma sabet
ebda kont mal-BOV personalment fisem il-konvenut Mutassam
Gaddafi / Mutassim Billah Abuminyar Gaddafi / Muatasimbllah
Muammar Abuminyar / Muatassim Qadhafi / Moatassam Ghaddafi / Dr

Muatasimballah Abumi®®;

xvi. Fid-29 ta’ April 2011 il-konvenut Gaddafi allegatament

izzewweg f'Sirte, Libja lil Lisa Jacqueline van Goinga, mara ta’

56 Dok. JB2 Vol. lll fol. 594

57 Dok. JB3 Vol. lll fol. 595 et seq.
58 Dok. JB3 Vaol. Il fol. 600

59 vol. lll fol. 464 et seq.
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nazzjonalita Olandiza®. Skont dikjarazzjonijiet li saru quddiem

Qorti Olandiza:

“It was an Islamic marriage, which was solemnised by an imam in the
presence of two male witnesses. No one else was present. The wedding
took place in a hiding place, during bombings in the Arab Spring. The
Man (ossija il-konvenut Gaddafi) planned having the marriage entered
into the civil registry in Tripoli. This did not happen as one of the Man’s
younger brothers died the next day during the bombing. After that, the
Man had to flee from one hiding place to another, up to the time of his
death on 20 October- 2011, according to the mother.”

xvii.  Mid-dokumenti li hemm fl-atti jirrizulta li Gaddafi nqatel fl-20
ta’ Ottubru 2011.52 Skont Mohamed Mustafa Sadri, li xehed in
rapprezentanza tal-Ministeru tad-Difiza tal-Libja, il-konvenut

Gaddafi kien liebes ta’ suldat meta sparawlu®?;

xviii. Lisa Jacqueline van Goinga xehdet®? illi I-ahhar darba li rat
lill-konvenut kien fit-3 ta’ Ottubru 2011. Tghid il hija kienet
kontinwament gejja u sejra lejn il-Libja u I-ahhar darba li ltagghet
mieghu barra I-Libja kien Parigi fJannar 2011. Tghid li wara dik id-
data I-konvenut Gaddafi “would permanently stay within Libja
where he would fight by his father’s side and for his father’s
legitimate government during the whole period extending from

February 2011 to the 3rd of October 20117%%,;

60 Vvol. V fol. 1176, Vol. VI fol. 1451 et seq.

61 Vol. | fol. 7, Vol. V fol. 1128, Vol. V fol. 1134
62 \/ol. V fol. 1134

63 Vol. V fol. 1385

64 \ol. V fol. 1385
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xix.  B’rizoluzzjoni tan-Nazzjonijiet Maghquda numru 1970 tal-
2011 inter alia harget travel ban fil-konfront ta’ Mutassam Gaddafi
u l-assi tieghu gew iffrizati®®. Rapprezentant tas-Sanctions
Monitoring Board ghall-Ministeru tal-Affarijiet Barranin ta’ Malta
xehed illi n-natura tal-assi in kwistjoni jikkonsistu fil-kumpanija

konvenuta Capital Resources Limited®®;

xx.  Fl-4 ta’ Frar 2012 Lisa Jacqueline van Goinga welldet tifel li
skont ix-xhieda taghha huwa ‘the unique child and heir of
Almuatesem Bellah Mutassim Billah Abuminyar Gaddafi ... holder

of Libyan Passport No B/001897°%7;

xxi.  Fis-sena 2012 il-Gvern tal-Istat tal-Libja wettaq ezercizzju
sabiex jidentifika u jirkupra fondi, assi finanzjariji u rizorsi ekonomici
ohra li kienu gew miksuba / mizmuma abbuzivament minn persuni
li kienu assocjati direttament jew indirettament mat-tmexxija tal-ex

regim Libjan;

xxii. Fis-17 ta’ Settembru 2014 giet ipprezentata din il-kawza;

65 vol. Il fol. 638
66 Fol. Vol. Il fol. 638 et seq.
67 Vol. V fol. 1384
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xxiii. Skont [|-Avukat Charilos Oikonomopoulos iz-zwieg tal-
konvenut Gaddafi ma’ Lisa Jacqueline van Goinga u I-paternita tat-
tifel gew rikonoxxuti b’sentenza ta’ Qorti Olandiza li nghatat

fNovembru 2017%8, liema sentenza hija wahda finali.

L -Ewwel Aggravju — In-Nudgqas ta’ Gurisdizzjoni.

12. L-ewwel aggravju tal-appellant nomine huwa dwar dik il-parti tas-
sentenza preliminari fejn giet michuda I-ewwel e¢¢ezzjoni dwar in-nuqqas
ta’ gurisdizzjoni, li biha jsostni li I-kawza proposta ma tagax taht wiehed

mill-paragrafi tal-Art. 742 tal-Kap. 12.

13. F’dan ir-rigward, il-konsiderazzjonijiet tal-Ewwel Qorti kienu s-

segwenti:

“Is-subartikolu (1) tal-artikolu 742 tal-Kap. 12 jipprovdi:

742. (1) Bla hsara ta’ fejn il-ligi tiddisponi espressament xort’ohra,
il-Qrati Civili ta’ Malta minghajr ebda distinzjoni jew privilegg,
ghandhom gurisdizzjoni biex jisimghu u jiddec¢iedu I-kawzi kollha li
jirrigwardaw il-persuni hawn taht imsemmija:

b) kull persuna, sakemm jew ghandha d-domicilju taghha jew tkun
toqghod jew tkun geghda Malta;

(¢) kull persuna, fkawza dwar hwejjeg li geghdin jew li jinsabu
fMalta;

68 \ol. V fol. 1176, 1409 et seq., 1425 et seq.,
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L-avukat Charilos Oikonompoulos nomine bl-ec¢ezzjoni tieghu dwar in-
nuqqas ta’ gurisdizzjoni ta’ din il-Qorti, isostni li ma japplika |-ebda
wiehed mis-subincizi tal-artikolu 742(1) tal-Kap. 12 Ili abbazi tieghu
setghet tigi radikata I-gurisdizzjoni ta’ din il-Qorti. Fin-nota ta’
sottomissjonijiet taghhom il-konvenuti rapprezentati mill-avukat Charilos
Oikonomopoulos isostnu li ghall-finijiet ta’ gurisdizzjoni trid tinzamm
distinzjoni netta bejn assi partikolari illi I-/stat Libjan irid jidentifika bhala
li kienu tieghu jew li kienu jappartjenu lilu jew li fughom igawdi xi dritt
patrimonjali jew reali, u assi ohra li I-konvenuti jew min minnhom setghu
akkumulaw minn attivita ohra u liema attivita kienet allegatament illecita
stante illi setghu gew akkumulati meta I-imsemmi Mutassam Gaddafi
kien jokkupa kariga pubblika fl-armata Libjana. Il-konvenut
Oikonomopoulos nomine jghid ukoll illi I-azzjoni vantata mill-attur hija
azzjoni ta’ kreditu naxxenti mill-allegata azzjoni doluza jew b’xi mod
abbuziva tad-defunt Mutassam Gaddafi. ll-konvenut Oikonompoulos
nomine jghid ukoll illi f'din il-kawza m’hemm I-ebda talba ta’ rivendika tal-
proprjeta tal-flus li hemm depozitati fil-kontijiet tal-Bank of Valletta p.l.c.
u dawn il-flus huma purament ancillari u semmai utli ghall-eventwali
ezekuzzjoni ta’ sentenza li tikkonstata li sehh lI-avveniment doluz allegat
mill-attur u r-responsabbilta tal-konvenuti jew min minnhom.

Madankollu I-indagini fil-mertu li din il-Qorti gieghda tigi mitluba taghmel
fil-proceduri odjerni, hija dwar il-provenjenza allegatament illecita ta’ assi
mizmuma fMalta minn Mutassam Gaddafi fismu jew permezz ta’ terzi
persuni. Fl-eventwalita li jigi stabbilit fil-mertu illi I-imsemmija assi kienu
mizmuma minn Mutassam Gaddafi bi ksur tal-obbligazzjonijiet legali li
huwa kellu taht il-ligi Libjana, il-Qorti qieghda konsegwentement tigi
mitluba li tordna r-restituzzjoni ta’ dawn I-assi lill-1stat tal-Libja. Jekk ikunu
milqugha t-talbiet attrici fil-mertu, l-assi allegatament mizmuma
illegalment minn Mutassam Gaddafi fismu jew fisem terzi bi ksur tal-ligi
Libjana, huma skont il-ligi Libjana restitwibbli lill-Istat tal-Libja ghax dawn
jitgiesu li huma assi tal-Istat tal-Libja. ll-kwistjoni jekk I-imsemmija assi
kinux mizmuma minn Mutassam Gaddafi fismu jew fisem terzi bi ksur
tal-obbligazzjonijiet imposti fuqu mil-ligijiet tal-Istat tal-Libja u jekk dawn
[-assi kinux fil-fatt jappartjenu lill-Istat tal-Libja, huma lkoll kwistjonijiet li
ghad iridu jigu misthardga u decizi fil-mertu. Il-premessi fir-Rikors Mahluf
tal-attur huma cari fejn qgieghed jinghad illi Mutassam Gaddafi bil-paga li
kellu bhala ufficjal tal-Armata Libjana ma setax jakkumula dawk l-assi
kollha mizmuma fismu jew fisem terzi hawn Malta u li dawn l-assi gew
akkumalati bi ksur tal-ligijiet militari tal-lstat tal-Libja applikabbli ghal
uffi¢jali tal-Forzi Armati Libjana u/jew b’abbuz tal-pozizzjoni Ii dan kellu
ghad-detriment tal-fondi tal-Istat tal-Libja, liema assi ikunu ghalhekk
restitwibbli lill-Istat tal-Libja. Dawn il-kwistjonijiet ghad iridu Ikoll jigu
mistharrga fil-mertu, inkluza I-kwistjoni ta’ xjghidu ezattament il-ligijiet
applikabbli tal-Istat tal-Libja li gew invokati mill-attur fir-Rikors Mahluf.

i fi kwalunkwe kaz dak li gieghed jitlob I-attur fdin il-kawza hija r-
restituzzjoni ta’ assi li allegatament kienu jappartjenu ab initio lill-1stat tal-
Libja jew li saru jappartjenu lill-Istat Libjan b’effett tal-ligi tal-Libja, Ii fil-
kors tal-kawza odjerna gew identifikati bhala l|-ishma fis-socjeta
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konvenuta Capital Resources Limited li kellu id-defunt Mutassam
Gaddafi, liema socjeta konvenuta kienet effettivament inkorporata
b’socju wiehed fil-persuna ta’ Mutassam Gaddafi, li kien ukoll id-direttur,
segretarju tas-socjeta u rapprezentant gudizzjarju tas-socjeta
konvenuta. Allura dak illi effettivament irid jigi deciz fil-mertu minn din il-
Qorti huwa jekk I-imsemmija ishma fis-so¢jeta konvenuta fisem
Mutassam Gaddafi jappartjenux fir-realta lill-Istat tal-Libja.

ll-konvenuti jinvokaw diversi sentenzi biex jissufragaw it-tezi taghhom,
liema kawzi pero ma kinux jittrattaw talbiet ghar-restituzzjoni ta’ assi
provenjenti minn atti illeciti jew abbuzivi, imma kienu jinvolvu talbiet ghall-
hlas ta’ kreditu allegatament dovut lill-atturi, liema atturi kienu ppruvaw
jirradikaw il-gurisdizzjoni tal-Qrati Maltin abbazi ta’ depoziti fkontijiet tal-
konvenut/konvenuta fbanek Maltin li kienu jipprovdu I-possibbilta ta’
ezekuzzjoni effettiva ghat-talbiet taghhom.

Imma I-fattispeci tal-kawza odjerna huma ghal kollox differenti minn hekk
u l-kawza odjerna strettament mhijiex wahda ta’ kreditu, billi kawza ta’
kreditu tippresupponi relazzjoni quridika bejn partijiet fkawza abbaZzi ta’
obbligazzjonijiet finanzjarji ta’ bejniethom. Ill-kawza odjerna ghal
kuntrarju tittratta I-obbligazzjoni Ii allegatament kellu d-defunt Mutassam
Gaddafi naxxenti mil-ligi marzjali Libjana, ossija d-dritt pubbliku Libjan, li
ma kellux jinvolvi ruhu Fattivitajiet kummercjali sakemm jibqa’ membru
tal-Armata Libjana. Inoltre l-assi li I-Istat tal-Libja attur jallega i
Jappartienu lilu, kif caso mai ghad irid jigi ppruvat fi stadju ulterjuri ta’ din
il-kawza, huma proprju I-ishma li d-defunt Mutassam Gaddafi kellu fis-
socjeta konvenuta. Mutassam Gaddafi strettament ma kellux depoziti
bankarji fismu hawn Malta, imma kellu assi finanzjarji fMalta fil-forma ta’
ishma f’soc¢jeta kummercjali registrata fMalta, u ¢joé Capital Resources
Limited. Fi kwalunke kaz id-decizjonijiet tal-Qrati taghna in materja ghar-
rigward ta’ depoziti bankarji bhala |-bazi biex tigi radikata I-gurisdizzjoni
tal-Qrati taghna, mhumiex konsistenti u xi minn daqqiet anki konfliggenti.

llli s-sentenza fl-ismijiet Mehmet Sedar Koca noe vs. Dr Simon
Micallef Stafrace et noe stabbiliet fil-prim’ istanza u fl-istadju tal-appell
li fkaz li I-mertu tal-kawza tkun somma flus li tkun depozitata fkont
bankarju, bhal fil-kaz odjern, il-qurisdizzjoni ta’ din il-Qorti tigi stabbilita
abbazi tal-artikolu 742(1)(¢) tal-Kap. 12.

Fis-sentenza fl-ismijiet Dr Mark Fenech noe vs. Jean Clark jintgal:

“llli I-imsemmi artikolu 742(1)(¢) jikkonferixxi gurisdizzjoni fuq din il-Qorti
biex tisma’ u tiddeciedi I-kawzi kollha li jirrigwardaw kull persuna dwar
hwejjeg li qeghdin u/jew li jinsabu fMalta ... Illi din il-Qorti jidhrilha illi
nonostante |-elementi fattwali esposti fl-ec¢ezzjoni preliminari tal-
konvenuta (li kien li la l-attur u langas il-konvenut ma kienu Maltin)
jirrizulta pero xorta wahda Ii din il-Qorti ghandha gurisdizzjoni skont I-
imsemmi Artikolu peress li I-kawza titratta dwar hwejjeg li jinsabu Malta.”
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Fis-sentenza fl-ismijiet Dr Anne Fenech noe vs. Dr Louis Cassar
Pullicino noe jinghad illi meta s-soc¢jeta konvenuta tiftah kumpannija
fMalta bhalma fil-fatt kien ghamel Mutassam Gaddafi:

‘hija awtomatikament poggdiet dik il-kumpannija taht l-iskrutinju tal-organi
kompetenti Maltin, u meta hemm obbligazzjoni li qed tirreferi ghall-ishma
ta’ dik il-kumpannijia, dik |-obbligazzjoni titqies li gqed tirreferi ghal oggett
prezenti hawn Malta, u kwindi taht il-kontroll u |-gurisdizzjoni tal-Qrati
Maltin”,

Fis-sentenza fl-ismijiet Mehmet Serdar Koca noe vs. Dr Simon
Micallef Stafrace noe kien intgal mill-qorti tal-prim’ istanza:

“Bl-istess mod, fil-kawza in ezami, meta s-socjeta konvenuta fethet il-
kontijiet bankarji fMalta, dawk il-flus, li I-attur nomine jallega li huma tal-
konvenuti, jaqghu taht il-gurisdizzjoni tal-Qrati ta’ Malta. [l-fatt illi |-
kontendenti huma residenti u domiciljati barra minn Malta ma jnehhix il-
gurisdizzjoni ta’ dawn il-Qrati, ghax il-flus jew parti minnhom jinsabu
f’Malta.

La darba I-flus huma ddepozitati Malta, u I-attur nomine jippretendi li dawn
huma tieghu, konsegwentement din il-Qorti ghandha gurisdizzjoni. Il-flus
Malta jinsabu. Ma hemm ebda bzonn, skont I-Artikolu 742(1)(¢) illi I-
partijiet ikollhom prezenza fMalta jew li huma Ccittadini jew domiciljati
Malta jew ta’ nazzjonalita Maltija. Kieku wiehed kellu jinterpreta dan I-
artikolu kif qged jippretendu li ghandu jigi interpretat il-konvenuti, allura
Jjkun possibbli li wiehed jiddepozita I-flus barra minn pajjiz fejn ma ghandu
ebda konnessjoni u ebda Qorti ma jkollha gurisdizzjoni. Dan Zzgur
mhuwiex I-ispirtu ta’ din id-dispozizzjoni tal-ligi, anzi Il-ispirtu huwa li
tirradika |-gurisdizzjoni fejn il-proprjeta (fdan il-kaz intangibbli) tmiss mat-
territorju Malti.”

Tqis illi kif inhuwa maghruf, il-gurisdizzjoni tal-Qrati taghna trid tigi
radikata fil-mument tal-ftuh tal-kawza u trid tigi bbazata fuq it-talbiet kif
dedotti mill-attur/i. llli proprju fit-tielet talba tieghu I-attur fil-kawza odjerna
qieghed jitlob illi 1-Qorti tordna u tawtorizza t-trasferiment tal-ishma fis-
socjeta intimata Capital Resources Limited mid-detenturi attwali a favur
ta’ rapprezentant tal-Istat tal-Libja, u c¢joe t-trasferiment ta’ hwejjeg li
kienu jinsabu hawn Malta fid-data meta nfethet il-kawza. Ghaldaqgstant
din il-Qorti tqis illi ghandha gurisdizzjoni li tisma’ u tiddeciedi din il-kawza,
salv illi fil-mertu irid jigi ppruvat eventwalment illi I-imsemmija assi
effettivament jappartjenu lill-Istat tal-Libja.”

14. Fl-appell saret enfasi li I-konvenuti eredi ta’ Mutassim Gaddafi, ma
jirrisjedux hawn Malta, mhumiex cittadini Maltin jew domiciljati hawn
Malta u langas ma kienu gatt prezenti Malta. Kwantu ghall-konvenuta I-

ohra, Capital Resources Limited, li hija socjeta redistrata hawn Malta, I-
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appellant nomine jishaq li I-uniku azzjonist taghha kien l-istess Mutassim
Gaddafi, illum mejjet. Specifikatament fil-kuntest tal-paragrafu (1)(¢) tal-

Artikolu 742 jargumenta mbaghad illi:

“din il-kawza mhijiex kawza in rem li permezz taghha I-Istat Libjan ged
Jittenta i jirkupra u jirrivendika xi hwejjeg mobbli jew proprjeta li tinsab
hawn Malta izda azzjoni personali fil-konfront ta’ Mutassim Gaddafi ossia
l-eredi tieghu, kif ukoll Capital resources limited li taghha kien [-uniku
azzjonista bazata esklussivament fuq l-allegazzjoni illi I-istess Mutassim
Gaddafi kiser I-obbligi naxxenti mill-ligijiet militari tal-Libja ...

... lI-fatt illi Mutassim Gaddafi ghandu f ismu ishma f kumpannija Maltija
illi jinsabu hawn Malta hija sekondarja ghall-mertu tal-kawza u semmai
hija rilevanti ghar-rimejdu tar-restituzzjoni li qed jintalab mill-attur
nomine. Kollox pero jipprexxindi mill-kwistjoni jekk |-agir ta’ Mutassim
Gaddafi kienx in vjolazzjoni tal-ligijiet tal-Libja u certament jekk dak hwa
mertu li jinvolvi biss I-Istat tal-Libja u l-istess Mutassim Gaddafi jew I-
eredita tieghu, u ghalhekk mertu li ma ghandu x’jaqgsam xejn ma’ persuni
li huma Ccittadini jew resident (recte: residenti) Malta u wisq inqas mertu
li ghandu x’ jagsam ma’ hwejjeg li jinsabu hawn Malta.

... fic-¢entru ta’ din I-azzjoni hemm il-kwistjoni dwar |-agir ta’ Mutassim
Gaddafi li allegatament kiser |-obbligi naxxenti minn diversi ligijiet ta’
natura pubblika tal-Istat tal-Libja.”

15. Min-naha |-ohra, kemm |-attur nomine u kif ukoll il-kuraturi Ikoll

jikkontendu illi I-kwistjoni tal-gurisdizzjoni giet deciza sewwa.

Konsiderazzjonijiet

16. Fl-ewwel lok il-Qorti tosserva li I-e¢¢ezzjoni dwar durisdizzjoni tal-
grati Maltin li nghatat mill-appellant nomine hi limitata ghall-Art. 742 tal-
Kap. 12. L-istess is-sentenza appellata u I-aggravju dwar |-ec¢¢ezzjoni ta’

gurisdizzjoni fir-rikors tal-appell. Ma jidhirx li hemm xi divergenza bejn il-
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partijiet dwar l-applikazzjoni ta’ dik id-dispozizzjoni ghall-ezitu tal-

eccezzjoni dwar il-gurisdizzjoni.

17. L-Artikolu 742 tal-Kap. 12 jaghti gurisdizzjoni lill-Qrati Maltin biex
jisimghu u jiddeciedu I-kawzi kollha li jirrigwardaw persuni li jkunu geghdin
Malta jew ghandhom id-domicilju fMalta. Ghalhekk, safejn |-azzjoni hi
kontra Capital Resources Limited, li hija kumpanija registrata fMalta,
m’hemmx dubju li I-grati ghandhom gurisdizzjoni jisimghu u jiddeciedu din
il-kawza. Inoltre, il-flus depozitati fil-Bank of Valletta plc huma fisem dik

il-kumpanija u ovvjament I-ishma tal-kumpanija jinsabu wkoll Malta.

18. Kwantu ghall konvenuti |-ohra, ma jirrizultax li huma ghandhom
jew gatt kellhom domicilju fMalta jew li qatt kienu joqoghdu jew jinsabu
hawn Malta meta nfethet il-kawza. Ghalhekk, il-gurisdizzjoni tal-Qorti fil-
konfront taghhom ma tinsilitx mill-Artikolu 742(1)(b) tal-Kap. 12.
Madanakollu, tohrog mill-Artikolu 742 (1)(¢) tal-istess Ordinanza li jaghti

gurisdizzjoni lill-Qrati Civili ta’ Malta jisimghu u jiddediedu ukoll kawzi

dwar hwejjed li geghdin jew li jinsabu fMalta. Fil-fatt dak il-paragrafu

jaghmilha ¢ara li I-gurisdizzjoni hi fil-konfront ta’ ‘kull persuna’.

19. Appuntu fdan il-kaz, il-mira tat-talbiet tal-attur nomine hija
proprjeta fisem Mutassim Gaddafi jew mizmuma minn terzi fismu u li

tinsab f'Malta. Issa verament illi t-talba tal-Istat Libjan ghar-restituzzjoni
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ta’ dawk l-assi tistrieh fuq dik il-parti tal-ewwel talba fejn ged tintalab
dikjarazzjoni illi I-fondi appartjenenti lil Mutassim Gaddafi fMalta kienu
mizmuma bi ksur tal-obbligazzjonijiet imposti fuqu mil-Ligijiet tal-Istat tal-
Libja. Madanakollu, kuntrarjament ghal dak li jsostni I-appellant nomine,

dan ma jipprekludix il-gurisdizzjoni ta’ din il-Qorti.

20. Finalment, I-oggett tal-kawza huma I-hwejjeg fisem Mutassam /
Mutassim Gaddafi li jinsabu f'Malta. Fatt rikonoxxut mill-appellant nomine

stess tant li fit-tieni aggravju tieghu qal hekk:

“ll-kawza attrici hija msejsa purament fuq fatti u avvenimenti li sehhew
hawn Malta altrimenti il-kawza ma kinitx issir hawn Malta. Fi¢-Centru tal-
kawza afttrici hemm |-ezZistenza ta’ assi hawn Malta — ishma f kumpannija
Maltija li jappartjenu lil Mutassin Gaddhafi u flus depozitati f kontijiet
bankarji hawn Malta appartenenti lill-istess kumpannija ...”

J

21. L-attur nomine stess ghalhekk jirrikonoxxi li ‘c-¢entru tal-kawza
huma l-assi fisem Mutassim Gaddafi fMalta, ¢joé I-ishma fis-socjeta
kummercjali Capital Resources Limited. Din tal-ahhar, li tiddetjeni I-varji
kontijiet bankariji li saret referenza ghalihom aktar ‘il fug, ghandha
personalita guridika separata u hi kumpanija registrata fMalta. Fatt i

jiddistingwi dan il-kaz minn dak fl-isimijet Avv. Philip Manduca noe vs

Av. Dottor Mark Chetuti noe deciz fil-25 ta’ Frar 1993 li ssemma mill-

attur nomine.
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22. Fil-kuntest tac-Cirkostanzi tal-kaz odjern issir referenza ghas-

sentenza fl-ismijiet Dr Ann Fenech noe vs Dr Louis Cassar Pullicino

noe, deciza fit-2 ta’ Lulju 2010 fejn inghad illi:

“Kif jirrizulta mill-gurisprudenza li saret referenza ghaliha mill-ewwel Qorti
fid-decizjoni taghha u anke mis-socjeta appellata, “ishma” f'socjeta huma
kkunsidrati bhala “hwejjeg”, u fdan il-kaz dawn il-“hwejjeg” kienu geghdin
Jew jinsabu f’Malta a tenur tal-Artikolu 742(c) tal-Kap. 12.”

23. Ghalhekk, il-meritu tal-kawza jitratta dwar oggetti |li qeghdin

fMalta, u dan irrispettivament dwar il-ligi li tapplika ghal dak li hu I-meritu

tal-kawza.

24. Ghaldagstant, tichad |I-ewwel aggravju tal-appell.

Decizjoni.

Ghal dawn il-motivi din il-Qorti tichad I|-ewwel aggravju tal-appellant

nomine. Spejjez relatati ma’ din is-sentenza huma a karigu tal-appellant

nomine.
Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
SS
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