Rik 410/2022- TSG Interactive Gaming Europe Ltd vs Gerhard Posch et

Gerhard Posch (Passaport Awstrijakk 1429124) kif debitament irrapprezentat mill-
mandatarju specjali tieghu 1-Avukat Damien Degiorgio (K.I: 103075M) ta’ 2/16, Strait
Street, Valletta, Malta u b’digriet tas-26 ta’ Settembru 2022 intervjeniet fil-kawza I-
Awtorita’ ta’ Malta dwar il-Loghob u b’digriet tas-6 ta’ Settembru 2022 intervjena fil-
kawza s-Segretarju Permanenti tal-Ministeru tal-Ekonomija, Fondi Ewropej u I-Artijiet

QORTI CIVILI
PRIM’> AWLA

ONOR IMHALLEF

DR FRANCESCO DEPASQUALE
LL.D. LL.M. (IMLI)

Seduta ta’ nhar il-Hamis
Sebgha u Ghoxrin (27) ta’ Frar 2025

Rikors Numru 410/2022FDP
Fl-ismijiet
TSG Interactive Gaming Europe Ltd (C 54266)

Vs

in rapprezentanza tal-istess Ministeru.

I1-Qorti:-
1. Rat ir-rikors datat 19 ta’ Mejju 2022 |li permezz tieghu s-so¢jeta’ rikorrenti talbet s-
segwenti:
1. Wi s-socjeta’ esponenti gieghda tintavola I-kawza odjerna ai termini tal-

Artikoli 45 u 46 tar-Regolament (UE) 1215/2012 tal-Parlament Ewropew u
tal-Kunsill tat-712 ta’ Dicembru 2012 dwar il-gurisdizzjoni u r-
rikonoxximent u l-eZzekuzzjoni ta’ sentenzi fi kwistjonijiet civili u
kummerdjali (viformulazzjoni) (ir-“Regolament (UE) 1215/2012”), bhala
“parti interessata”, u bhala “persuna li kontra taghha qed jintalab I-
ezekuzzjoni” kif prevvist mill-istess artikoli 45 u 46 tar-Regolament (UE)
1215/2012, rispettivament;

i nhar it-tmienja (8) t’April tas-sena elfejn u tnejn u ghoxrin (2022) is-
socjeta’ rikorrenti giet innotifikata b’ittra ufficjali bin-numru ta’ referenza
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1308/22 mibghuta mill-intimat li maghha kien hemm anness kopja ta’
sentenza tal-Qorti Regjonali ta’ Klagenfurt, gewwa I-Awstrija moghtija fil-
proceduri bin-numru ta’ referenza 26 CG 7/20f - 16, u datata il-25 ta’ Mejju
2021 (is-“Sentenzi fl-Ewwel Istanza”), u kopja ta’ sentenza tal-Qorti
Superjuri Regjonali ta’ Graz li f°appell bin-numru ta’ referenza 2 R 146/21i
datat 13 t’Awwissu 2021 kkonfermat s-sentenza tal-Qorti Regjonali ta’
Klagenfurt (kollettivament, is-“Sentenzi Awstrijaci”’) flimkien ma’
traduzzjoni tal-istess sentenzi fil-lingwa Ingliza u I-lingwa Maltija, u I-
Anness I mahrug ai termini tal-Artikolu 53 tar-Regolament (UE) 1215/2012
relattiv ghas-Sentenzi fl-Ewwel Istanza (vide “Dok. IU”);

3. lli sussegwentament nhar id-dsatax (19) t’April tas-sena elfejn u tnejn u
ghoxrin (2022), l-intimat nomine intavola mandat ta’ sekwestru kontra s-
socjeta’ esponenti, liema mandat gie akkordat minn din [-Onorabbli Qorti
nhar is-sebgha w ghoxrin (27) t’April tas-sena elfejn u tnejn u ghoxrin
(2022) u ghandu n-numru ta’ referenza 521/2022 (vide “Dok. MA”);

4. Wi s-socjeta’ esponenti ssostni illi tezisti mankanza procedurali fl-
ezekuzzjoni mill-intimat nomine tas-Sentenzi f"Malta, u dan specifikament
minhabba illi n-notifika tad-dokumenti rikjesti ai termini tal-artikolu 42(1)
tar-Regolament (UE) 1215/2012, ma sarux skond ma jipprovdi r-
Regolament (KE) Nru 1393/2007 tal-Parlament Ewropew u tal-Kunsill tat-
13 ta’ Novembru 2007 dwar is-servizz fl-Istati Membri ta’ dokumenti
gudizzjarji u extra-gudizzjarji fi kwistjonijiet ¢ivili jew kummercjali (servizz
ta’ dokumenti) u li jhassar ir-Regolament tal-Kunsill (KE) Nru 1348/2000
(ir-“Regolament (KE) 1393/2007"), u ghalhekk n-notifika tad-dokumenti
hija invalida u l-mandat ta’ sekwestru bin-numru 521/2022 ma setax
Jjinhareg fuq bazi ezekuttiva, u dan skond dak li jipprovdi [-Artikolu 43(1)
tar-Regolament 1215/2012, dan kif ser jigi ampjament spjegat tul dan ir-
rikors u elaborati fil-mori tal-proceduri.

5. Ui di piu fl-umli fehma tas-socjeta’ esponenti r-rikonoxximent u |-
ezekuzzjoni tas-Sentenzi f’Malta ghandu jigi rrifjutat ai termini tal-artikolu
45(1) u l-artikolu 46 tar-Regolament (UE) 1215/2012, in kwantu ir-
rikonoxximent taghha ikun manifestament kontra l-istrategija pubblika
(ordre public) tal-lstat Malti, u dan ghal ragunijiet li ser jigu ampjament
spjegati u elaborati tul dan ir-rikors u fil-mori tal-kawza,

I. Nugqas t’osservanza tar-Regolament (KE) 1393/2007

6. Ml in kwantu d-dokumenti surreferiti u ¢ioe’ s-Sentenzi u I-Anness | relattiv
Jikkostitwixxu dokumenti gudizzjarji ta’ Stat Membru iehor tal-Unjoni
Ewropea, qua I-Awstrija, in-notifika taghhom lil persuni f’Malta kellha
ssehh ai termini tar-Regolament (KE) Nru 1393/2007, u dan kif dettat mis-
sub-inciz (1) tal-artikolu 1 tal-imsemmi Regolament (KE) 1393/2007;
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7.

10.

11.

12.

13.

Wi t-trasmissjoni ta’ dokumenti ai termini tal-imsemmi Regolament (KE)
139372007 jehtieg s-servizz lid-destinatarju (qua I-esponenti) tal-formola
standard li tinsab fl-Anness Il tal-imsemmi Regolament (KE) 1393/2007, u
dan skond dak li jipprovdu s-sub-incizi (1) u (4) tal-artikolu 8 tal-istess
Regolament (KE) 1393/2007;

1lli ghaldagstant in-notifika lill-esponenti tad-dokumenti gudizzjarji mertu
tal-kawza odjerna — u ¢ioe’ kopja tas-Sentenzi, t-traduzzjonijiet relattivi, u
¢-certifikat relattiv mahrug ai termini tal-artikolu 53 tar-Regolament (UE)
1215/2012, ma sarux skond dak stipulat fl-artikolu 8(1) u I-Artikolu 8(4)
tar-Regolament (KE) 1393/2007, u l-istess notifika hija ghalhekk invalida
ghall-finijiet u |-effetti kollha tal-Zigi;

1lli b’dagstant isegwi necessarjament illi [-mandat ezekuttiv li gie ntavolat
mill-intimat nomine u li ghandu n-numru ta’ referenza 521/2022 ma
jirrispekkjax id-dettami tal-Artikolu 43(1) tar-Regolament (UE) 1215/2012
in kwantu intalab qabel ma c-certifikat mahrug skond [-Artikolu 53 tar-
Regolament (UE) 1215/2012 gie validalment innotifikat lill-persuna li
kontra taghha qed tintalab I-ezekuzzjoni tas-Sentenzi (qua l-esponenti);

Inkompatibbilta’ tas-Sentenzi mal-Istrategija Pubblika Maltija

1lli minghajr pregudizzju ghas-surreferit, ir-rikonoxximent tas-Sentenzi
f’Malta ghandu jigi rrifjutat ai termini tal-Artikolu 45(1) tar-Regolament
(UE) 1215/2012 minhabba [-fatt Ni r-rikonoxximent taghha ikun
manifestament kontra l-istrategija pubblika (ordre public) tal-istat Malti,
dan ghal diversi ragunijiet li ser jigu spjegati tul dan ir-rikors u elaborati
ahjar fil-mori tal-proceduri;

1lli, ghall-istess ragunijiet, isegwi li [-infurzar tas-Sentenzi f"Malta ghandu
Jjigi rrifjutat ai termini tal-Artikolu 46 tar-Regolament (UE) 1215/2012;

1lli f’dan ir-rigward jibda billi jinghad illi I-online gaming (il-loghob tal-
azzard online) gewwa [-Awstrija huwa prezentament soggett ghal
restrizzjonijiet sostanzjali ghall-kummerc hieles;, u dan naxxenti mil-ligi
Awstrijaka li tirregola I-istess, senjatament il-Gliicksspielgesetz (“GSpG”)
li effettivament johlog monopolju ghal-loghob tal-azzard online — u dan kif
irrikonoxxut fis-Sentenzi stess (vide pagna 5 minn 7);

Wi fit-talba tieghu li wasslet ghas-Sentenzi Awstrijaci, I-intimat Gerhard
Posch iddikjara illi kien ged jiehu sehem f’loghob tal-azzard offrut mis-
socjeta’ esponenti bejn it-tnejn (2) ta’ Jannar tas-sena elfejn u shatax (2017)
U d-dsatax (19) ta’ Dicembru tas-sena elfejn u dsatax (2019), fejn ghamel
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14.

15.

16.

17.

18.

telf kumplessiv fl-ammont ta’ erbghin elf hames mija u sitta w tletin euro w
tlieta w erbghin centezmu (€40,536.43);

Ili in vista tas-surreferit, il-Qorti tal-origini Awstrijaka kkonkludiet illi
ammonti mitlufa minn laghba bhall-intimat Gerhard Posch fuq I-hekk
msejjah “loghob ipprojbit”, setghu jigu rikavati lura minnhom. II-Qorti
b’hekk iddecidiet illi Posch kellu d-dritt li jiehu lura it-telf kollu li sofra fuq
is-sit tal-esponenti; bl-ispejjez u imghax statutorju,

1l tajjeb illi jigi ssenjalat illi l-esponenti hija entita’ licenzjata mill-
Awtorita’ Maltija ghal-Loghob u detentrici tal-licenzji MGA/B2B/475/2018
U MGA/B2C/609/2018, u b’dagstant hija awtorizzata sabiex toffri s-Servizzi
taghha ghal-loghob tal-azzard minn Malta lil persuni li jaccessaw is-Sit
taghha, inkluz dawk li jinsabu fi Stati Membri ohra tal-Unjoni Ewropea bhal
persuni li jinsabu fl-Awstrija — u dan bl-operat tal-Artikolu 56 TFUE;

1lli inoltre jigi wkoll issenjalat illi [-esponenti hija soggetta ghal obbligi
rigoruzi naxxenti mill-qafas legali nostran li jirregola I-loghob tal-azzard,
senjatament il-Kapitolu 583 tal-Ligijiet ta’ Malta, flimkien ma direttivi,
sorveljanza u monitoragg tal-Awtorita’ Maltija ghal-Loghob -li jinkludu
wkoll regoli stretti intizi ghall-protezzjoni tal-laghba u ohirajn li jassiguraw
reklamar moderat u addattat, dan kif ser jigi elaborat fil-mori tal-
proceduri;

1lli di piu’ [-kuntratt bejn il-partijiet kontendenti kien irregolat mit-termini
u l-kundizzjonijiet misjuba fuq is-sit tas-socjeta’ esponenti (vide “Dok. TC”)
li huwa I-uniku ftehim legali vinkolanti bejniethom, li bla tlagliq jistipula
illi;

I.  Ir-relazzjoni bejn il-partijiet kontendenti hija rregolata mil-/igijiet
ta’ Malta,

ii.  U-Qratita’ Malta ghandhom ikollhom gurisdizzjoni esklussiva sabiex
jiddeterminaw kwalunkwe talba, tilwima jew differenza (sic) naxxenti
mill-uzu tal-pjattaformi taghha u/jew bejn I-esponenti u I-klijenti
taghha (inkluz I-intimat Gerhard Posch)

Wi |-licenzji/a appartenenti lis-socjeta’ esponenti ma timponi ebda
restrizzjonijiet fugha milli tipprovdi s-servizzi taghha online fi Stati Membri
ohra tal-Unjoni Ewropea, inkluz I-Awstrija, u, kif gja senjalat, I-esponenti
taghmel dan fuq is-sahha u bl-operat tal-Artikolu 56 TFUE, li bhala sors
primarju ta’ ligi kommunitarja hija regola fundamentali tal-ordni guridiku
tal-Unjoni Ewropea, u ta’ Malta, i tiggarantixxi [-moviment liberu tas-
servizzi madwar l-istess Unjoni;
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19. i minn dan il-punt ta’ tlug, s-socjeta’ esponenti tishaq illi r-rikonoxximent
U l-ezekuzzjoni tas-Sentenzi gewwa Malta ghandu jigi rrifjutat minhabba illi
imur manifestament kontra l-istrategija pubblika (“ordre public”) ta’
pajjizna, u dan ghas-segwenti ragunijiet li ser jigu hawn elenkati;

20. 1lli ghal kull buon fini, jigi ri-enfasizzat li I-ligi Awstrijaka li kienet fis-sehih
fiz-Zmien tal-fattispecie relattivi ghas-Sentenzi, hija bbazata esklussivament
fuq deroga tal-Artikolu 56 tat-TFUE in kwantu timponi restrizzjonijiet
sostanzjali fuq il-liberta’ li jigu provduti servizzi fl-Unjoni Ewropea fil-
gasam tal-loghob tal-azzard, u dan kif ser jigi ampjament evidenzjat fil-mori
tal-proceduri;

21. I1li kif jirrizulta pacifikament mill-gurisprudenza tal-Qrati tal-Gustizzja tal-
Unjoni Ewropea (“QGUE”) tali restrizzjonijiet fuq id-drittijiet
fundamentali stabbiliti mit-Trattati tal-Unjoni Ewropea — fosthom fuq il-
liberta’ li jigu provduti servizzi fI-Unjoni Ewropea - huma permissibbli u
gustifikabbli unikament abbazi ta’ ragunijiet imperattivi ta’ interess
generali, u b’dagstant kwalunkwe deroga nazzjonali mid-dritt fundamentali
kommunitarju tal-liberta’ li jigu provduti servizzi ghandu jissodisfa [-
kundizzjonijiet stabbiliti mill-gurisprudenza u I-insenjament tal-QGEU, u
cioe’:

(1) Li kwalunkwe mizura nazzjonali li ghandha tendenza li tostakola jew
taghmel angas attrattiv l-ezercizzju ta’ dritt fundamentali garantit
mit-trattati — inkluz il-liberta’ li jigu provduti s-servizzi (taht [-
Artikolu 56, TFUE) — ghandha tissodisfa erbgha kundizzjonijiet:
ghandha tigi applikata minghajr diskriminazzjoni; ghandha tkun
iggustifikata minn ragunijiet imperattivi ta’ interess generali;
ghandha tkun adegwata sabiex jintlahaq dak [-ghan imfittex; u ma
ghandhiex tmur [il ‘hinn minn dak li huwa necessarju sabiex jintlahaq
dak il-ghan permessibbli;*

(i)  Fis-settur tal-loghob tal-azzard, il-QGEU tikkunsidra bhala ghanijiet
accettabbli gustifikati minn ragunijiet imperattivi ta’ interess generali
bhala dawk li jikkoncernaw il-protezzjoni tar-recipjent tas-Servizzi in
kwistjoni, tal-konsumaturi b’mod iktar generali, kif ukoll il-
protezzjoni tal-ordni pubblika;?

! Case C-55/94 Gebhard, par. 37; Case C-243/01 Gambelli, par. 64-65 u Case C-338/04 Placanica, par. 49
2 Case C-46/08 Carmen Media, par. 45
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(iii)  Fi kwalunkwe kaz, restrizzjonijiet ibbazati fuq tali ghanijiet — b’mod
partikolari r-regoli ghall-applikazzjoni tal-legislazzjoni restrittiva in
kwistjoni — ghandha genwinament tilhaq [-ghan i tnagqas |-
opportunita’ ghal u tillimita [-attivitajiet fil-kamp ¢’applikazzjoni
b’mod koerenti u sistematiku,®

U

(iv) F’kaz fejn Stat Membru jkun addotta legislazzjoni li tmur kontra I-
liberta’ li jigu provduti servizzi kif mhares fl-Artikolu 56 TFUE,
kwalunkwe qorti affacéjata b’analizi ta’ dik ir-restrizzjoni ghandha
tiehu approc¢ dinamiku billi tevalwa l-proporzjonalita’ tal-mizura
restrittiva nazzjonali u jekk |-implimentazzjoni taghha hux ged issehh
b’mod koerenti u sistematiku, mhux biss fil-mument t’adozzjoni, izda
wkoll sussegwentament, fid-data tal-fatti tal-kawza in kwistjoni,*

22. Illi f’dan [-isfond utli jigi sottolineat illi [-1stati Membri tal-Unjoni huma
liberi jfasslu ir-rekwiziti taghhom ta’ strategija pubblika skond il-ligi
nazzjonali u l-principji fundamentali rispettivi taghhom®;

23. Illi inoltre skont I-insenjament ta’ sentenzi varji tal-QGUE®, u in linea mal-
principju bazilari tal-ligi tal-Unjoni Ewropea tas-supremazija tal-/igi tal-
Unjoni Ewropea; meta affaccjati b’kaz ta’ kunflitt bejn ligi ta’ Stat Membru
u dik tal-Unjoni Ewropea, il-Qrati tal-gustizzja tal-1stati Membri tal-Unjoni
Ewropea huma obbligati li jaghtu precedenza lil u li japplikaw [-1igi tal-
Unjoni;

24. 1l huwa ben saput li I-/igi tal-Unjoni Ewropea tifforma parti integrali mill-
korp guridiku nostran, li ghandu jinghata prevalenza fl-istramaggorparti
tal-kazijiet — ghajr ghal istanzi ta’ deroga espressament permessi mill-istess
ligi tal-Unjoni jew f’kazijiet ta’ materji li jagghu fil-kompetenza esklussiva
tal-istati Membri - liema istanzi m ’humiex prezenti fil-kaz de quo,

25. Illi tant hu hekk li I-QGUE kemm-il darba rrikonoxxiet li I-ksur manifest ta’
regola essenzjali tad-dritt fl-ordinament guridiku tal-Unjoni (u ghalhekk ta’
Stat Membru) — bhal ma huma pacifikament is-supremazija tal-ligi tal-
Unjoni’ u I-liberta’ li jigu provduti s-servizzi® - jikkostitwixxi motiv ghar-
rifjut ta’ rikonoxximent taht ir-Regolament (UE) 1215/2012 li jaga’ fI-
ambitu’ tal-klawzola tal-ordni pubblika stipulata fl-Artikolu 45(1)(a) tal-
istess Regolament (UE) 1215/2012° - u dan naturalment in linea mal-

3 Ara Gambelli, supra, par. 67; Carmen Media, supra, par. 65; C-169/07 Hartlauer, par. 55; Case C-67/98 Zenatti, par.35-36.

4 Ara Case C-464/15 Admiral, par. 30-36.

® Ara Case C-681/13 Diageo, par. 42

® Ara, fost ohrajn, Case 26/62 Van Gend en Loos; Case 6/64 Costa v Enel; Case 11/70 Internationale Handellsgesellschaft mbH; Case 106/77 Simmenthal SpA; Case C-
106/89 Marleasing.

7 Ibid.

8 Kif mhares mill-Artikolu 56 TFUE.

® Ara, fost ohrajn, C-681/13 Diageo, par. 50 u C-559/14 Rudolfs Meroni, par. 46.



Rik 410/2022- TSG Interactive Gaming Europe Ltd vs Gerhard Posch et

principju guridiku kommunitarju suprem maghruf bhala [-principju ta’
interpretazzjoni armonjuza tal-ligi tal-Unjoni (“the principle of harmonious
interpretation of EU law”);

26. i umilment I-esponenti tissottometti illi I-GSpG tikser regola legali
fundamentali tal-Unjoni Ewropea; senjatament I-Artikolu 56 TFUE, dan in
kwantu r-restrizzjonijiet imposti mill-istat Awstrijakk fuqg il-moviment liberu
tas-servizzi in kwistjoni (qua il-loghob tal-azzard), ma hux konformi mar-
rekwiziti stabbiliti u elaborati mill-QGUE sabiex tali derogi jkunu
permissibbli u gustifikabbli, u dan ghas-segwenti ragunijiet:

- l-loghob tal-azzard fl-Awstrija ma jikkostitwix riskju genwin u
sufficjenti ghall-interessi fundamentali tas-socjeta’ sabiex jiggustifika
deroga mid-drittijiet fundamentali tat-7TFUE, bhal dak imhares mill-
Artikolu 56 TFUE;

- Ir-restrizzjonijiet imposti mill-imsemmija GSpG ma’ jissodisfawx il-
kundizzjonijiet li jirrizultaw pacifikament mill-gurisprudenza tal-Qorti
tal-Gustizzja tal-Unjoni Ewropea fir-rigward tal-proporzjonalita
taghhom, peress li ma jistghux jitqiesu bhala xierqa u adegwati sabiex
Jiggarantixxu li jintlahaq xi ghan ta’ interess generali permessibbli,
b’tali mod li dak I-ghan imfittex jintlahaq b’mod koerenti u sistematiku,
u dan peress li jmorru lil ‘hinn minn dak li huwa necessarju sabiex jilhqu
I-ghan imfittex;

- L-Artikolu 56 TFUE jipprekludi legizlazzjoni nazzjonali (bhall-GSpG) li
taghti d-dritt eskluziv biex tmexxi, tamministra, torganizza u topera -
loghob tal-azzard lil impriza wahda meta, minn naha, din il-legizlazzjoni
ma tirrispondix realment ghar-rieda li jitnaqqsu l-okkazjonijiet ta’
loghob u li jigu limitati [-attivitajiet f’dan is-settur b’'mod koerenti u
sistematiku, u min-naha I-ohra; meta [-kontroll strett fuq I-espansjoni
tas-settur tal-loghob tal-azzard min-naha tal-awtoritajiet pubblici fl-
Istat Membru koncernat (f’dan il-kaz, fl-Awstrija) ma jigix Zgurat,

- L-istrategija tal-awtoritajiet pubblici tal-Istat Awstrijakk filfatt jincitaw
u jinkoraggixxu lill-konsumaturi sabiex jippartecipaw fil-loghob tal-
azzard — sa kemm il-konsumaturi jiksbu dan is-servizz minghand
operaturi li ghandhom il-barka tal-istat Awstrijakk — u ¢ioe’ id-detentur
tal-monopolju tal-loghob tal-azzard gewwa [-Awstrija;

- L-istrategija kummercjali tad-detentur tal-monopolju tal-loghiob tal-
azzard gewwa [-Awstrija m’hix mahsuba sabiex thares oggettivi li
jippermettu deroga mill-Artikolu 56 TFUE in kwantu issegwi strategija
ta’ espansjoni kummercjali aggressiva, li hija intiza primarjament sabiex
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izzid d-dhul monetarju taghha - kif ukoll indirettament, id-d%iul pubbliku
tal-istat Awstrijakk — inkluz permezz ta’:

i. reklamar espansiv li jinkoraggixxi, jhajjar u jistimula it-tendenza
naturali tal-konsumaturi sabiex jippartecipaw fil-loghob tal-azzard,
billi inter alia jheggeg il-partecipazzjoni attiva taghhom, jurih f’lenti
pozittiva u sahansitra jzid is-sahha t’attrazzjoni lejh permezz ta’
reklamar attraenti li jwieghed rebh kbir;

ii. espansjoni tal-operazzjonijiet taghha kemm fir-rigward ta’ postijiet
u mezzi differenti fejn wiehed jista’ jippartecipa fil-loghob tal-
azzard, kif ukoll permezz ta’ espansjoni fin-numru u t-tipi differenti
ta’ loghob tal-azzard offrut;

- l-loghob tal-azzard illecitu fl-Awstrija ma jikkostitwix problema
sinifikanti ta’ skala sufficjenti li tista’ tiggustifika l-istrategija aggressiva
ta’ espansjoni reklamattiva u operazzjonali segwita mid-detentur tal-
monopolju Awstrijakk tal-loghob tal-azzard,

- L-istrategija aggressiva ta’ espansjoni reklamattiva u operazzjonali
segwita mid-detentur tal-monopolju Awstrijakk tal-loghob tal-azzard
hija ghalhekk irrikonciljabbli ma kwalunkwe oggettiv genwin li jista’
Jjiggustifika deroga mill-Artikolu 56 TFUE da parti tal-istat Awstrijakk;

- Restrizzjonijiet ghall-Artikolu 56 TFUE huma xierga biss f’istanzi fejn
genwinament u verament jipprovdu sabiex xi ghan li jippermetti deroga
Jintlahaq b’mod koerenti u sistematiku;

- Fir-rigward ta’ mizura dagstant restrittiva bhalma huwa monopolju, dak
il-ghan necessarjament ghandu jkun akkumpanjat mill-implimentazzjoni
ta’ kuntest legizlattiv xieraq sabiex jizgura li d-detentur tal-imsemmi
monopolju jkun kapaci li jfittex, b’mod koerenti u sistematiku, |-ghan
hekk stabbilit;, permezz ta’ offerta kwantitattivament megqjusa u
kwalitattivament ippreparata skont l|-ghan imsemmi, u soggetta ghal
kontroll strett min-naha tal-awtoritajiet pubblici — liema Kriterji huma
pacifikament mhux prezentament sodisfatti fil-kuntest Awstrijakk, u dan
kif ser jigi ampjament elaborat fil-mori tal-proceduri;

27. Illi ghaldagstant isegwi illi in kwantu hija msejjsa primarjament fuq |-
imsemmi GSpG, is-Sentenzi hija ugwalment bbazata fuq ksur ta’ regola
fundamentali tal-ordni guridiku Ewropej — senjatament I-artikolu 56 TFUE;
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28. Illi inoltre, huwa c¢ar u manifest li [-imsemmija Sentenzi ma segwietx |-
insenjament ghaqli tal-OGUE fil-Kaz C-464/15%, meta ddecidiet illi
tibbaza ruhha fuq apprezzamenti maghmula minn Qrati f’sentenzi
precedenti  fir-rigward tal-konformita’ tal-GSpG mal-/igi tal-Unjoni,
minflok ma segwiet l-approcé¢ dinamiku u evalwat I-proporzjonalita’ tal-
mizura restrittiva nazzjonali u jekk |-implimentazzjoni taghha hux ged
issehh b’mod koerenti u sistematiku fid-data tal-fatti tal-kawza in kwistjoni;

29. 1lli kif inhu ben saput skond il-gurisprudenza tal-QGUE, I-organi kollha tal-
Istati Membri, inkluz il-gudikatura, jistghu jinsabu illi (u jinZammu
responsabbli talli) kkommettew ksur ta’ ligi tal-Unjoni;*t

30. 1lli b’dagstant, in kwantu illi s-Sentenzi tinvolvi ksur regola essenzjali u
fundamentali tal-ordinament guridiku Ewropew (u ghalhekk tal-ordinament
guridiku Malti) — u specifikament [-Artikolu 56 TFUE — ghalhekk ir-
rikonoxximent taghha gewwa Malta ghandu jigi irrifjutat minhabba [i r-
rikonoxximent taghhom ikun manifestament kontra [-istrategija pubblika
(ordre public) tal-istat Malti in kwantu ir-rikonoxximent taghha ikun jehtieg
I-iskartar tal-principju ta’ supremazija tal-ligi tal-Unjoni Ewropea -qua I-
Artikolu 56 TFUE - a favur il-ligi Awstrijaka tal-loghob tal-azzard li tikser
dak I-istess Artikolu 56 TFUE;

31. Illi b hekk in vista tas-suespost isegwi li r-rikonoxximent tas-sentenza esteri
Awstrijaci tal-Qorti Regjonali ta’ Klagenfurt moghtija fil-proceduri bin-
numru ta’ referenza 26 CG 7/20f — 16 u datata il-25 ta’ Mejju 2021 u tal-
Qorti Superjuri Regjonali ta’ Graz moghtija fil-proceduri bin-numru ta’
referenza 2 R 146/21i, u datata it-73 t’ Awwissu 2021 ghandu jigi rrifjutat
ai termini tal-Artikolu 45(1)(a) tar-Regolament (UE) 1215/2012, dan in
kwantu ir-rikonoxximent tal-imsemmija sentenza jkun manifestament kontra
I-istrategija pubblika (ordre public) tal-1stat Membru indirizzat — u cioe’
Malta;

32. i di piu, u in vista tas-suespost, |-ezekuzzjoni tas-sentenza esteri Awstrijaci
tal-Qorti Regjonali ta’ Klagenfurt moghtija fil-proceduri bin-numru ta’
referenza 26 CG 7/20f — 16 u datata il-25 ta’” Mejju 2021 u tal-Qorti
Superjuri Regjonali ta’ Graz moghtija fil-proceduri bin-numru ta’ referenza
2 R 146/21i u datata it-13 t’ Awwissu 2021,ghandu jigi rrifjutat ai termini
tal-Artikolu 46 tar-Regolament (UE) 1215/2012, dan in kwantu I-
ezekuzzjoni tal-imsemmija sentenza jkun manifestament kontra l-istrategija
pubblika (ordre public) tal-Istat Membru indirizzat — u cioe’ Malta;

0 Ara Case C-464/15 Admiral, par. 30-36.
1 Ara Case C-224/01 Kabler, par. 30-40.
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Ghaldagstant, in vista tas-SUespost, s-socjeta’ esponenti titlob bir-rispett lil din
I-Onorabbli Qorti sabiex, prevja kwalunkwe provvedimenti li jidhrilha xierga u
opportuni fic-cirkostanzi tal-kaz:

1. Tiddikjara u tiddeciedi illi [-mandat bin-numru ta’ referenza 521/2022
nhareg bi ksur ta’ dak kontenut fl-Artikolu 43(1) tar-Regolament (UE)
1215/2012 in kwantu intalab gabel ma c-certifikat mahrug skond I-
Artikolu 53 tar-Regolament (UE) 1215/2012 gie validalment nnotifikat
lill-persuna i kontra taghha ged tintalab [-ezekuzzjoni tas-sentenzi esteri
Awstrijaci tal-Qorti Regjonali ta’ Klagenfurt moghtija fil-proceduri bin-
numru ta’ referenza 26 CG 7/20f— 16 u datata il-25 ta’ Mejju 2021 u tal-
Qorti Superjuri Regjonali ta’ Graz moghtija fil-proceduri bin-numru ta’
referenza 2 R 146/21i u datata it-/3 ¢’ Awwissu 2021,

2. Tiddikjara u tiddeciedi illi r-rikonoxximent tas-sentenza esteri Awstrijaci
tal-Qorti Regjonali ta’ Klagenfurt moghtija fil-proceduri bin-numru ta’
referenza 26 CG 7/20f — 16 u datata il-25 ta’ Mejju 2021 u tal-Qorti
Superjuri Regjonali ta’ Graz moghtija fil-proceduri bin-numru ta’
referenza 2 R 146/21i u datata it-13 ¢’ Awwissu 2021 ghandu jigi rrifjutat
ai termini tal-Artikolu 45(1)(a) tar-Regolament (UE) Nru. 1215/2012 tal-
Parlament Ewropew u tal-Kunsill tat-72 ta’ Dicembru 2012 dwar il-
gurisdizzjoni u r-rikonoxximent u l-eZekuzzjoni ta’ sentenzi fi
kwistjonijiet ¢ivili u kummercjali (riformulazzjoni), dan in kwantu ir-
rikonoxximent tal-imsemmija sentenza ikun manifestament kontra I-
istrategija pubblika (ordre public) tal-istat Malti;

3. Tiddikjara u tiddeciedi illi [-eZekuzzjoni tas-sentenza esteri Awstrijaci
tal-Qorti Regjonali ta’ Klagenfurt moghtija fil-proceduri bin-numru ta’
referenza 26 CG 7/20f — 16 u datata il-25 ta’ Mejju 2021 u tal-Qorti
Superjuri Regjonali ta’ Graz moghtija fil-proceduri bin-numru ta’
referenza 2 R 146/21i u datata it-73 ¢’ Awwissu 2021 ghandu jigi rrifjutat
ai termini tal-Artikolu 46 tar-Regolament (UE) Nru. 1215/2012 tal-
Parlament Ewropew u tal-Kunsill tat-/2 ta’ Dicembru 2012 dwar il-
gurisdizzjoni u r-rikonoxximent u l-ezekuzzjoni ta’ sentenzi fi
kwistjonijiet c¢ivili u kummercjali (viformulazzjoni), dan in kwantu [-
ezekuzzjoni tal-imsemmija sentenza ikun manifestament kontra |-
istrategija pubblika (ordre public) tal-istat Malti;

4. Konsegwentament, tordna lill-intimat johirog kontro-mandat ghat-thassir
tal-mandat ta’ sekwestru bin-numru n-numru ta’ referenza 521/2022;

Bl-ispejjez, kontra r-rikorrenti nomine u b’rizerva ta’ kwalunkwe azzjoni
spettanti lill-esponenti kontra r-rikorrenti nomine, inkluz izda mhux
limitatament dawk id-danni li hija intitolata ghalihom ai termini tal-Artikolu 279
tal-Kapitolu 12 tal-Ligijiet ta’ Malta.
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2. Ratilli fis-6 ta’ Settembru 2022 I-intimat laga’ ghal dak mitlub billi qajjem is-segwenti

difiza:

Illi din hija risposta ghar-rikors ta’ European Lotto and Betting Ltd
(“Rikorrent”) prezentat mir-Rikorrent sabiex jottjeni dikjarazzjoni, ai
termini tal-artikolu 45 u artikolu 46 tar-Regolament (UE) Nru 1215/2012
tal-Parlament Ewropew u tal-Kunsill tat-12 ta’ Dicembru 2012 dwar il-
gurisdizzjoni u r-rikonoxximent u I-Ezekuzzjoni ta’ Sentenzi fi kwistjonijiet
Civili u Kummerdcjali (“Regolament”) fis-sens li Sentenzi moghtija mill-
Qorti Regjonali ta’ Klagenfurt? u mill-Qorti Regjonali Superjuri ta’
Graz®® fir-Repubblika tal-Awstrija (“Sentenzi”) m’ghandhomx jigu
rikonoxxuti u ezegwiti f"Malta;

Illi I-esponent jissottometti umilment li din it-talba tar-Rikorrent hija
totalment infondata, kemm fil-fatt kif ukoll fid-dritt u gzandha tigi michiuda
bl-ispejjez, ghas-segwenti ragunijiet;

Inkopatibbilita’ Tas-Sentenzi ma’ I-Ordre Public ta’ Malta

i meta wiefed jaqra l-premessi ghat-talba tar-Rikorrent sabiex is-
Sentenzi ma jigux rikonoxxuti u ezegwiti f"Malta, wiehed facilment jasal
ghall-konkluzjoni li dan ir-rikors ma huwa xejn hlief tentattiv ta’
ritrattazzjoni jew ta’ appell minn dik li hija decizjoni perfettament
legittima tal-Qorti Awstrijaka mog#tija fil-konfront tar-Rikorrent;

1lli ghalhekk ir-Rikorrent gieghed jittanta jottjeni dak li ma rnexxielux
jottjeni mill-Qorti Awstrijaka quddiem I-Onorabbli Qrati taghna filwaqt li
Jjaghmel uzu mir-Regolament li huwa intiz sabiex jiffacilita I-ezekuzzjoni
tas-sentenza bejn I-Istati Membri tal-Unjoni Ewropeja;

Ili fil-fatt ir-Rikorrent jiddedika #afna 7in jikkritika s-Sentenzi, li tagbel u
ma tagqbilx maghhom, apparti I-fatt li huma pjenament gusta, huma ukoll
finali u ma jistghux jigu ritrattati jew mibdula minn |1-Onorabbli Qrati ta’
Malta;

i fl-istess mod, il-kummenti kollha dwar in-natura tas-sistema
Awstrijaka, il-monopolju stabbilit f’dak [-1stat u il-mod kif inhuwa applikat
fl-Awstrija huma ukoll totalment irrelevanti g#al din il-procedura;

1lli jrid jinghad ukoll li kull referenza ghall-materji decizi mill-Qorti
Awsrtijaka, fosthom decizjonijiet relattivi ghall-dritt Ewropew, ghandhom
Jigu meqjusa bhala decizi u finali u bid-dovut rispett mhux suggetti ghall-
iskrutinju ta’ din [-Onorabbli Qorti;

12 Sentenza datata 25 ta” Mejju 2021 moghtija mill-Qorti Regjonali ta’ Klagenfurt, fir-Repubblika tal-Awstrija, r-Rikorrent gie ordnat ihallas lill-Esponent is-somma ta™ erbghin
elf, hames mija u sitta u tletin Euro u tlieta u erbghin ¢entezmu (€ 40,536.43¢) flimkien ma’ imghaxijiet kalkolati bir-rata ta’ erbgha fil-mija (4%) mis-23 ta’ Settembru 2020
sal-pagament effettiv u spejjez ta’ disghat elef, hames mija u sebgha u hamsin Euro u sitta u hamsin ¢entezmu (€ 9,557.56¢)
13 Sentenza datata 13 ta” Awwissu 2021 moghtija mill-Qorti Superjuri Regjonali ta’ Graz fir-Repubblika tal-Awstrija, bhala Qorti ta’ 1-Appell, in konnessjoni ma’ 1-appell mis-
sentenza surriferita, r-Rikorrent, gie ordnat ihallas lill-Esponent is-somma ta’ tlett elef, u sebgha u sittin Euro u zewg ¢entezmi (€3,067.02¢) bhala spejjez tal-proceduri ta' I-
appell (liema somma tinkludi s-somma ta’ hames mija u hdax-il Euro u shatax-il ¢entezmu bhala Taxxa fuq il-Valur Mizjud (€ 511.17c).
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8.

9.

10.

11.

I1li minkejja dan ir-Rikorrent jibga’ jinsisti u jargumenta, estensivament,
dwar kwistjonijiet li xejn m’ghandhom x jagsmu mall-prezenti proceduri
u wisq anqas ma’ ksur manifest ta’ dispoZizzjonijiet ta’ ordni pubbliku,
izda hafna aktar ma’ ritrattazzjoni jew appell ta’ dak li gie deciz mill-Qrati
Awstrijaci;

1lli kif, bhala membri tal-Unjoni Ewropeja, cittadini Maltin ghandhom
dritt jippretendu, li ai termini tar-Regolament riferit, is-Sentenzi tal-
Onorabbli Qrati taghna jigu osservati u ezegwiti barra minn xtutna, fl-
istess mod |-Istat Malti huwa obbligat li josserva u jezegwixxu d-
decizjonijiet tal-Qrati tal-Istati Membri tal-Unjoni Ewropeja, a tenur tal-
istess Regolament;

Illi kjarament I-ispirtu tar-Regolament mhuwiex li I-Qrati tal-pajjiz fejn
tkun ged tintalab I-ezekuzzjoni jissindikaw il-mertu tad-decizjoni li taghha
Qieghida tintalab [-ezekuzzjoni, u jergghu jaqtghu mill-gdid il-mertu ta’ dik
il-kawza. Fil-fatt il-prezenti procedura hija semplici rikors procedurali u
mhux kawza, u wisq anqas appell. llli permezz tar-rikors de quo, is-socjeta’
rikorrenti ged tittanta terga’ tiftaf il-mertu tal-kawza gia deciza mill-Qorti
Regjonali ta' Klagenfurt u aktar tard ikkonfermata bl-appell mill-Qorti
Regjonali Superjuri ta’ Graz u dan bi ksur lampanti tal-Artikolu 52 tar-
Regolament (UE) 1215/2012, ossia' tal-Brussels Recast li jipprovdi s-
segwenti:

"Tant |I-ebda cirkostanzi, ma tista' tigi riveduta sentenza mog#tija fi
Stat Membru fir-rigward tal-mertu tagsha fl-Istat Membru
indirizzat.";

I1i kif proprju sazqet il-Qorti tal-Appell (Sede Superjuri) fil-25 ta' Ottubru
fl-ismijiet: 'Avukat Dottor Joseph Zammit McKeon bhala mandatarju
specjali tal-assenti Ahmed Shekeb Salem u b'nota tas-16 ta" Marzu, 2009
assuma l-atti bhala prokuratur Dottor Raymond Zammit u b* nota ta' I-
24 ta’ Novembru, 2009 Dottor Kevin Camilleri Xuereb assuma I-atti flok
Dottor Ray Zammit bhala mandatarju specjali ta' l-assenti Ahmed
Shekeb Salem v. Laferla Insurance Agency Limited li magiha nghaqdet
is-soc¢jeta’ Laferla Insurance Brokers Limited':

“Mhix il-funzjoni tal-Qorti lokali li terga' tiftaz il-meritu tal-
kwistjoni partikolarment, mhux kompitu tal-Qorti la li tghaddi
gudizzju fuq il-kompatibbilita' tal-ligi estera mal-Ordinament
Guridiku Malti u langas li tqabbel il-ligi estera ma' dik Maltija, u
tirrifjuta li tezegwixxi sentenza ta' pajjiz li gzandu ligijiet differenti
minn ta" Malta. ll-principju internazzjonali ta' "comity of nations”
ma jippermettix dan, ... Hu biss meta s-sentenza estera, fl-
interpretazzjoni tal-ligi estera, tkun kuntrarju g#a/l-ordni pubbliku
jew ghal-ligi pubblika interna ta' Malta, li Qorti lokali tista' tirrifjuta
li tezegwixxi dik is-sentenza estera.

[...]
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12.

13.

Fil-fatt, il-gurista Luigi Mattirolo, ("Trattato di Diritto Giudiziario
Civile Italiana”, Vol.VI, 4a ed, Torino 1898 p. 942) jehid li f’tali
procedura, il-Qorti: "non e' chiamata ad esaminare e rivedere il
merito della causa, e molto meno a riparare la sentenza estera che
le apparisca contraria a giustizia, ma solo ad esaminare se la
sentenza straniera abbia le condizioni necessarie perche' le si possa
accordare forza esecutiva nel nostro territorio. Adunque il giudizio
di delibazione €' un giudizio sui generis, straordinario, cost' per
riguardo al magistrato davanti a cui si svolge in primo ed ultimo
grado,come periconfini limitati entro i quali debbe strettamente
contenersi l'esame dell'autorita’ giudicante.”

[..]

Mhux kull ligi Maltija trid bilfors tkun rispettata mill-Qrati esteri.
F’kawza onra Ingliza, Scarman J. qal li “an English Court will
refuse to apply a law which outrages its sense of justice and
decency” (“In the Estate of Fuld (No, 3)” 1968). ll-fatt li pajjiz
esteru ghandu principji ta’ dritt differenti minn dawk lokali ma
jtellfux mill-enforzar taghha, sakemm ma jolqtux is-sens ta’
gustizzja ta’ dak il-pajjiz.”

i kif gie ritenut fil-Qorti tal-Appell f’sentenza datata 10 ta’ Mejju 2005,
fl-ismijiet 'Schoeller International GMBH kif rapprezentata mill-
mandatarju speéjali taghha Dottor Louis Cassar Pullicino v. Mario
Ellul, Modern Plastic Containers Ltd., Modern Crown Stoppers Co. Ltd.,
Modern Buttons Ltd., Modern Blow & Packaging Ltd., Sandmar Ltd., u
Waste Control Services Ltd:

“Sentenza ma titgiesx li tmur kontra I-ordni pubbliku ta' Malta gzar-
raguni biss illi, li kieku nstemgzet u ngatgzet hawn Malta, kienet
tingata’ mod iezior; tmur kontra I-ordni pubbliku jekk tozloq konflitt
ma' dawk il-principji ewlenin ta’ I-ordni guridiku li huma I-gofol tas-
sistema legali billi jarsu I-valuri I-aktar fondamentali tas-socjeta’
fejn ikun fis-sez# dak I-ordni.

F'dan il-kuntest din il-Qorti, pero', thoss li ghandu jigi osservat li
meta ssir talba ghall-ezekuzzjoni ta' sentenza ta' qorti estera |-
indagini li trid issir mill-gorti lokali ma tridx tkun koncernata bil-
mertu tal-proceduri quddiem il-qorti estera li wassal ghal dik is-
sentenza grax altrimenti I-qorti li tkun giet mitluba li tag#ti
ezekuzzjoni lil dik is-sentenza tkun ged tassumi poteri li ma kinux
intizi [bil-ligi].”

i fis-sentenza moghtija minn din 1-Onorabbli Qorti diversament
ippreseduta fit-18 ta' Marzu 2021 fi-ismijiet: 'Avukat Dottor Carl Grech
noe. vs HSBC Bank Malta p.l.c. (C3177)" il-Qorti kkonfermat dak li galet
il-Qorti tal-Appell fis-sentenza li tat fit-30 ta' Ottubru 2015 fil-kawza fI-
ismijiet Johann Romano Baldacchino et v. Ghazi Haigaz Kaskanian fejn
inghad:
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14.

15.

16.

17.

18.

“Mhix il-funzjoni tal-Qorti lokali li terga' tiftaz il-meritu tal-
kwistjoni deciza bis-sentenza estera, u partikolarment, mhux
kompitu tal-Qorti la li tgizaddi gudizzju fuq il-kompatibbilita' tal-ligi
estera mal-Ordinament Guridiku Malti u lanqgas li tgabbel il-ligi
estera ma' dik Maltija, u tirrifjuta li tezegwixxi sentenza ta' pajjiz li
ghandu ligijiet different minn ta' Malta. Il-principju internazzjonali
ta" "comity of nations” ma jippermettix dan, u langas ma
jippermettih I-Artikolu 827. Hu biss meta s-sentenza estera, fl-
interpretazzjoni tal-ligi estera, tkun kuntrarju ghall-ordni pubbliku
jew ghal-ligi pubblika interna ta' Malta, li Qorti lokali tista' tirrifjuta
li tezegwixxi dik is-sentenza estera.”

Wi I-prezunzjoni hi u dejjem ghandha tkun, li sentenza legittima moghtija
minn Qorti ta’ Stat Membru hija valida u enforzabbli awtomatikament
hawn Malta sakemm ma tingiebx prova kuntrarja, #aga li f’dan il-kaz ma
sehhitx u ghalhekk il-mizuri previsti mill-artikoli 44(1) (a) u (c) ma
jiskattawx;

i fil-fatt, fl-ebda mod ma jissussistu I-kriterji stabbiliti mill-artikolu
45(1)(a) tar-Regolament li jikkontempla r-rifjut tar-rikonoxximent ta’
sentenza jekk dak ir-rikonoxximent ikun manifestament kontra l-istrategija
pubblika (ordre public) tal-Istat Membru indirizzat;

i dwar dan il-punt jezistu diversi sentenzi tal-Qorti Ewropea li
jistabilixxu li -interpetazzjoni moghtija ghandha tkun wahda ristretta u li
dan l-artikolu ghandu jigi interpretat fl-aktar mod dejjaq possibbli stante
li, kKjarament, ir-regola ghandha tkun ta’ rispett u applikazzjoni reciproka
tas-sentenzi moghtija mill-Qrati tal-pajjizi membri;

ILlli  ghalhekk  il-legizlatur  jikkwalifika  r-rekwizit  bil-kelma
“manifestament” sabiex jissottolinea [-fatt li |-ksur irid ikun wiehed

grossolan u lampanti. Illi f’dan il-kaz, mhux talli I-ksur mhuwiex manifest,
talli m’hemm ebda ksur;

Ili fost is-sentenzi relevanti li jittrattaw din il-materja insibu s-segwenti:

28 Marzu 2000 -Krombach v Bamberski (C-7/98)

[par 21] - “Ghal dak i jikkoncerna I-Artikolu 27 tal-Konvenzjoni, il-Qorti
tal-Gustizzja sostniet li dan ghandu jigi interpretat b'mod strett peress li
Jikkostitwixxi ostaklu ghat-twettiq ta' |-ghanijiet fundamentali tal-
Konvenzjoni (sentenza Solo Kleinmotoren, iccitata iktar 'il fug, punt 20).
Fir-rigward, b'mod iktar preciz, ta' l-uzu tal-kKlawsola ta' 1-ordni pubblika
prevista fil-punt 1 ta' I-Artikolu 27 tal-Konvenzjoni, il-Qorti tal-Gustizzja
pprecizat li dan ghandu jsir biss f'kazijiet eccezzjonali” (sentenzi tal-4 ta’
Frar 1988, Hoffmann, 145/86, Gabra p. 645, punt 21, u ta' I-10 ta’ Ottubru
1996, Hendrikman u Feyen, C-78/95, Gabra p. I-4943, punt 23).

[par 37] - “Jista' jsir rikors ghall-klawsola ta' I-ordni pubblika prevista fil-
punt 1 ta' I-Artikolu 27 tal-Konvenzjoni, fil-kaz biss i r-rikonoxximent jew
|-ezekuzzjoni tas-sentenza moghtija fi Stat Kontraenti iehor jolgtu s-
sistema legali ta' I-Istat fejn tintalab l-ezekuzzjoni ta' sentenza b'mod

14



Rik 410/2022- TSG Interactive Gaming Europe Ltd vs Gerhard Posch et

inaccettabbli, peress li jikser principju fundamentali. Sabiex tigi mharsa
I-projbizzjoni tar-revizjoni tal-mertu ta' sentenza moghtija minn qorti
barranija, il-ksur ghandu jikkostitwixxi vjolazzjoni manifesta ta' regola
tad-dritt ikkunsidrata bhala essenzjali fis-sistema legali ta' I-Istat fejn
tintalab l-ezekuzzjoni ta' sentenza jew ta' dritt rikonoxxut bhala
fundamentali f'din is-sistema legali”.

2 Mejju 2006 - Eurofood IFSC Ltd (C-341/04)

[par 62] — “Fil-kuntest tal-Konvenzjoni ta' Brussell, il-Qorti tal-Gustizzja
ddecidiet i I-klawzola ta' I-ordni pubbliku, li tidher fl-Artikolu 27(1) ta’'
din il-Konvenzjoni, inkwantu tikkostitwixxi ostakolu ghall-kisba ta' wiehed
mill-ghanijiet fundamentali taghha, jigifieri li tiffacilita I-moviment hieles
tas-sentenzi, ma tistax tintuza hlief f'kazijiet eccezzjonali” (is-sentenza tat-
28 ta' Marzu 2000, Krombach, C-7/98, Gabra p. 1-1935, punti 19 u 21).

11 ta’ Mejju 2000 Regie Nationale des Usines Renault SA vs Maxicar SpA
Orazio Formento (38/98) (mhux disponibbli bil-Malti):

“33 The court of the State in which enforcement is sought cannot, without
undermining the aim of the Convention, refuse recognition of a decision
emanating from another Contracting State solely on the ground that it
considers that national or Community law was misapplied in that decision.
On the contrary, it must be considered whether, in such cases, the system
of legal remedies in each Contracting State, together with the preliminary
ruling procedure provided for in Article 177 of the Treaty, affords a
sufficient guarantee to individuals.

34 Since an error of law such as that alleged in the main proceedings does
not constitute a manifest breach of a rule of law regarded as essential in
the legal order of the State in which enforcement is sought, the reply to the
third question must be that Article 27, point 1, of the Convention must be
interpreted as meaning that a judgment of a court or tribunal of a
Contracting State recognising the existence of an intellectual property
right in body parts for cars, and conferring on the holder of that right
protection by enabling him to prevent third parties trading in another
Contracting State from manufacturing, selling, transporting, importing or
exporting in that Contracting State such body parts, cannot be considered
to be contrary to public policy.”

28 ta’ Marzu 2000 -Krombach vs Bamberski

[Par 36] “Jehtieg li jigi rrilevat li, billi jipprojbixxu r-revizjoni tal-mertu
ta' sentenza moghtija minn qorti barranija, [-Artikolu 29 u t-tielet
paragrafu ta' I-Artikolu 34 tal-Konvenzjoni, jipprojbixxu lill-gorti ta' I-
Istat fejn tintalab l-ezekuzzjoni ta' sentenza milli tirrifjuta li tirrikonoxxi
jew tezegwixxi din is-sentenza unikament minhabba i thkun teZisti
differenza bejn ir-regola tad-dritt applikata mill-qorti ta' I-Istat ta' origini
u dik li kienet tapplika I-gorti I-Istat fejn tintalab I-ezekuzzjoni ta' sentenza
kieku giet adita bil-kawza. Bl-istess mod, il-Qorti ta' I-Istat fejn tintalab I-
ezekuzzjoni ta' sentenza ma tistax tivverifika [-ezattezza ta' I-
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evalwazzjonijiet ta' dritt u ta' fatt li jkunu saru mill-gorti ta' I-Istat ta’
origini.

[Par 37] Jista' jsir rikors ghall-klawsola ta' I-ordni pubblika prevista fil-
punt 1 ta' I-Artikolu 27 tal-Konvenzjoni, fil-kaz biss i r-rikonoxximent jew
I-ezekuzzjoni tas-sentenza moghtija fi Stat Kontraenti iehor jolgtu s-
sistema legali ta' I-Istat fejn tintalab l-ezekuzzjoni ta' sentenza b'mod
inaccettabbli, peress li jikser principju fundamentali. Sabiex tigi mharsa
I-projbizzjoni tar-revizjoni tal-mertu ta' sentenza moghtija minn qorti
barranija, il-ksur ghandu jikkostitwixxi vjolazzjoni manifesta ta' regola
tad-dritt ikkunsidrata bhala essenzjali fis-sistema legali ta' I-Istat fejn
tintalab l-ezekuzzjoni ta' sentenza jew ta' dritt rikonoxxut bhala
fundamentali f'din is-sistema legali”.

Hoffman (C-145/86) Opinion of Advocate General Darmon: [par 21] “it
cannot be for the court before which enforcement is sought to determine
the practical effects of a judgment which has been recognized; it must
confine itself to authorizing or refusing its enforcement”.

The Jenard Report (Mr P Jenard) Report on the Convention on
jurisdiction and the enforcement of judgments in civil and commercial
matters (Signed at Brussels, 27 September 1968) (mhux disponibbli bil-
Malti)

[pg.44] — [...] “public policy is not to be used as a means of justifying
refusal of recognition on the grounds that the foreign court applied a law
other than that laid down by the rules of private international law of the
court in which the recognition is sought.

The wording of the public policy provision is similar to that adopted in the
most recent conventions [1], in that it is made clear that there are grounds
for refusal, not of the foreign judgment itself, but if recognition of it is
contrary to public policy in the State in which the recognition is sought. It
is no part of the duty of the court seized of the matter to give an opinion as
to whether the foreign judgment is, or is not, compatible with the public
policy of its country. Indeed, this might be taken as criticism of the
judgment. Its duty is rather to verify whether recognition of the judgment
would be contrary to public policy”.

Ili I-akkademiku Tomaz Kerestes fix-xog#ol tieg/u intitolat *Public Policy
in Brussels Regulation I: Yesterday, Today and Tomorrow'** jgid:

“First, it should be stressed that public policy considered in the Brussels
I Recast is a special type of public policy or “ordre public”. It is an
international public policy (ordre public international) that does not cover
all “jus cogens”. However, neither in case law nor in literature we can
find a full definition of public policy (substantive or procedural). As of
procedural public policy we can ascertain that in includes those
fundamental principles and institutes of civil procedure without which
there can be no democratic court procedure or rule of law (Kramberger,
2005: 255). Even more dim is the notion of substantive public policy. It is

1 LEXONOMICA, (2016) Vol. 8,No. 2, pg. 79
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21.

22.

23.

24.

clear that (international) public policy does not include all “jus cogens”
as not all internally mandatory rules are appropriate to be applied in
international environment. Only the most fundamental rules of ‘“jus
cogens” that form the essence of certain legal order can be applied in
international environment. Such rules are the constitutional provisions,
basis principles of national and EU law, European Human Rights
principles (European Convention on Human Rights and Fundamental
Freedoms — ECHR). Some authors also include customary international
law, vital interests of a state etc.”

Ili I-esponent Posch tilef ammont sostanzjali ta’ flus wagqt li kien f’pajjizu,
I-Awstrija, minkejja li jezistu restrizzjonijiet kif isir [-loghob tal-azzard fl-
istess pajjiz. Hli dawn il-flus Posch tilithom ukoll bZala rizultat ta’
dipendenza li ghandu fuq il-loghob li s-sistema legali ta’ pajjizu
tipprotegieh minnha b’mod aktar strett mis-sistema legali Maltija.

i I-fatt li |-legizlatur taghna ma jipprovdix ghal din il-protezzjoni
[f'pajjizna fl-istess mod u joffri ezenzjoni minn certi dispoZizzjonijiet ta’
ligi, certament ma johlogx principji ta’ ordni pubbliku tant manifesti li
Jistghu iwaqqfu l-ezekuzzjoni tas-Sentenzi;

i I-fatt biss li I-legizlatur ghogbu johlog dispoZizzjoni, applikabbli biss
lokalment, i tghid li certi artikoli ma japplikawx kontra [-operaturi in
kwistjoni ma jfissirx li din hija dispozizzjoni ta’ ordni pubbliku jew Ii I-
tfisser biss li jekk l-operaturi jridu jistghu jissollevaw din id-difiza jekk
tingieb [-azzjoni prevista minn dawn l-artikoli;

Regolament (KE) 1393/2007

Ili r-Rikorrent fir-rikors tiegsu isemmi ukoll allegat ksur tar-Regolament
(KE) 1393/2007 Tal-Parlament Ewropew u Tal-Kunsill tat-/3 ta’
Novembru 2007 dwar is-servizz fl-Istati Membri ta’ dokumenti gudizzjarji
U extra-gudizzjarji fi kwistjonijiet c¢ivili jew kummercjali (servizz ta’
dokumenti) u li jhassar ir-Regolament tal-Kunsill (KE) Nru 1348/2000
(minn issa “Regolament 1393/2007 ),

Ili minkejja li s-Sentenzi gia kienet giet notifikata lir-Rikorrent fil-3 ta’
Awwissu 2021 (ara sezzjoni 4.5.1 tac-certifikati mehmuzin ma’ I-ittra
ufficjali pprezentata mill-esponent, annessa u mmarkata bhala Dok IU
mar-rikors intavolat mir-Rikorrenti), I-Esponent, ex abbondante cautela,
xorta rega’ nnotifika lis-socjeta rikorrenti bis-sentenza li hija ben
konsapevoli minnha, f’lingwa li hija familjari maghha ai termini tal-
artikolu 43 tar-Regolament (UE) Nru 1215/2012, li inter alia jistipula li
“Meta tintalab |-ezekuzzjoni ta’ sentenza moghtija fi Stat Membru iekor,
ic-certifikat mahrug skont I-Artikolu 53 ghandu jkun notifikat lill-persuna
li kontra taghha qed tintalab [-ezekuzzjoni qabel l-ewwel mizura ta’
ezekuzzjoni. Dan ic-certifikat ghandu jkun akkumpanjat mis-sentenza, jekk
din_ma_tkunx _diga giet _innotifikata lil dik _il-persuna.” (enfaZi tal-

esponenti).
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26.
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28.

29.

30.

31.

1lli ghalhekk huwa car li r-Rikorrent verament gieghed ikun frivolu meta
jipprova jinsinwa nuqqas fin-notifika billi huwa car li n-notifika tas-
sentenza, li f’kull kaz ma kenitx necessarja, stante li s-sentenza gia kienet
Siet notifikata lir-rikorrent, saret pjenament ai termini tar-Regolament
(UE) Nru 1215/2012;

Illi huwa dan ir-Regolament li jirregola r-rikonoxximent u l-ezekuzzjoni

ta’ sentenzi fi kwistjonijiet ¢ivili u kummercjali u mhux ir-regolament (KE)
1393/2007;

1lli dan huwa aktar u aktar ovvju meta wiehed igis ukoll li [-artikolu 8
jimponi I-obbligu fuq |- “agenzija riceventi” u I-“agenziji li jibaghtu”, u
mhux fuq l-individwu, meta f’dan il-kaz [-agenziji mhumiex involuti stante
li n-notifika mhijiex issir ai termini tar-Regolament 1393/2007, liema
regolament jipprevedi l-involviment ta’ agenziji ghan-notifika ta’ atti
gudizzjarji ta’ proceduri li jkunu ghadhom mhumiex decizi;

1lli ghalhekk din [-ec¢cezzjoni hija infondata, meta tqis li r-rekwiziti kollha
tar-Regolament 1215/2012, ossia r-regolament pertinenti fil-materja tal-
ezekuzzjoni tas-sentenzi fi stati membri, gew osservati kollha u tirrazenta
I-frivolu meta tqis li r-Rikorrent gia kien gie notifikat bis-sentenza u fi
kwalunkwe kaz inghata d-dokumenti kollha mehtiega, inkluza t-
traduzzjoni certifikata tas-sentenza;

Ili I-esponent ma kellu ebda obbligu jenforza s-sentenzi Awstrijaci f"Malta
u ghalhekk I-obbligu ta’ notifika hija imposta fuq |-Esponent stess u mhux
fuq xi awtorita’ tal-Pajjiz Membru. M’hemm bZonn ta’ ebda awtorita’
f’dan ir-rigward. In-notifika tas-sentenzi Awstrijaci u tac-certifikati ta’
infurzar saret fil-konfront tar-Rikorrent mill-Esponent biex I-infurzar isir
ai termini tar-Regolament (UE) Nru 1215/2012, specifikament artikolu 43
tal-istess citat iktar ‘il fug,

i I-fatt li r-Rikorrent ged isemmi din il-ligi, li kjarament mhijiex intiza
biex tirregola I-proceduri odjerni, huwa sintomatiku ta’ I-intenzjoni tar-
Rikorrenti li jizvijja din I-Onorabbli Qorti u jazli iktar zin u rizorsi tal-
partijiet koncernati;

1l-Ligi Applikabbli Ghall-Kuntratt

Wi r-Rikorrent f’paragrafu 17 tar-rikors tiegau isemmi li I-ftehim mal-
Esponent huwa regolat mil-lizi Maltija skond il-kuntratt ta’ bejn il-
partijiet. Dan huwa ezempju car ta’ kif ir-Rikorrent giegzed jipprova
jwassal lil din I-Onorrorabbli Qorti sabiex terga’ tikkunsidra materja li
gia giet determinata minn Qorti ozra. Fil-fatt dan huwa punt ta’ sustanza
li gia gie determinat u li gandu jitgies bzala res judicata. i fil-fatt ir-
Regolament jistipula b’mod c¢ar u inderogabbli dawk li huma r-ragunijiet
li abbazi tagizhom ir-Rikorrent jista’ jitlob lill-Qorti biex tirrifjuta r-
rikonoxximent u l-ezekuzzjoni ta’ sentenza estera. Ghalhekk din I-
Onorabbli Qorti gizandha tillimta ruzha ghall-argument tal-Ordre Public
biss, kif stripulat esplicitament fir-Regolament 1215/2012. Minkejja dan,
u ghall-grazzja tal-argument, il-klawzola li tassenja I-ligi Maltija brala I-
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33.

34.

35.

ligi applikabbli hija wazda li tmur kontra r-Regolament 593/2008 Tal-
Parlament Ewropew u Tal-Kunsill tas-17 ta’ Gunju 2008 dwar il-ligi
applikabbli ghall-obbligazzjonijiet kuntrattwali (minn issa "Regolament
Ruma 1), u ghalhekk ghandha titgies li hija nulla g#al iktar minn raguni
warnda, Kif ser jigi spjegat ampjament;

Ii I-ewwelnett r-Regolament Ruma | jg#id f artikolu 6(1) illi kuntratt bejn
konsumatur u persuna li tagixxi fl-ezercizzju tas-sengha jew professjoni
taghha (minn issa “Professjonist”) “ghandu jkun regolat mil-ligi tal-
pajjiz fejn il-konsumatur ikollu r-residenza abitwali tieghu, bil-kondizzjoni
li:

a. il-professjonist jezercita Il-attivitajiet kummercjali jew professjonali
tieghu fil-pajjiz fejn il-konsumatur ikollu r-residenza abitwali tieghu,
jew

b. Dbi kwalunkwe mezz, jindirizza dawn l-attivitajiet lejn dak il-pajjiz jew
lejn diversi pajjizi inkluz dak il-pajjiz.”

i ghalkemm ir-Regolament Ruma I f artikolu 3 ihalli, fcerti istanzi, I-
partijiet jaghzlu ligi ohra biex tapplika ghall-kuntratt, f artikolu 6(2)
jkompli billi jgiid “Minkejja [-paragrafu 1, il-partijiet jistghu jaghzlu I-
ligi applikabbli ghal kuntratt li tissodisfa r-rekwiziti tal-paragrafu 1,
skond I-Artikolu 3. Tali ghazila, madankollu, ma tistax twassal sabiex
i¢cahhad lill-konsumatur  mill-protezzjoni moghtija lilu minn
dispoZizzjonijiet li ma jistghux jigu derogati bi ftehim taht il-ligi li, fin-
nuqqas ta' l-ghazla, kienet tkun applikabbli abbazi tal-paragrafu 1”
(cioe I-ligi tal-Awstrija);

i peress li I-ligi tal-Awstrija hija dagshekk stretta fejn jidzol il-logZob
tal-azzard, wiezed necessarjament ghandu jgis tali ligijiet brala
“dispozizzjonijiet li ma jistghux jigu derogati bi ftehim” u ghalhekk |-
ghazla tal-ligi ma tistax ma titgiesx bzala wazda li mhijiex konformi mal-
ligi kemm Awstrijaka kif ukoll mar-Regolament Ruma I. GAalhekk, fug dan
il-punt ewlieni, I-klawsola tal-giazla tal-ligi fil-kuntratt bejn I-Esponent u
r-Rikorrent, ghandha titgies nulla u bla effett u awtomatikament, skond I-
istess Regolament Ruma |, il-ligi applikabbli ghall-kuntratt hija I-ligi
Awstrijaka;

Ili apparti minn hekk, dwar tali g#azla tal-ligi applikabbli, r-Regolament
J9hid kjarament f artikolu 6(3) illi “Jekk ir-rekwiziti fil-paragrafu 1(a) jew
(b) ma jigux sodisfatti, il-ligi applikabbli ghal kuntratt bejn konsumatur u
professjonist ghandha tigi determinata skond I-Artikoli 3 u 4.” Hawnhekk
il-ligi b’mod carissimu ged tistabilixxi li, I-ghazla tal-ligi fkuntratt ma’
konsumatur tapplika meta “ir-rekwiziti fil-paragrafu 1(a) jew (b) ma jigux
sodisfatti ”. Dawk iz-zewg rekwiziti (li huma alternattivi u mhux
kumulattivi) citati iktar il-fuq, it-tnejn li huma japplikaw b’mod specjali r-
rekwizit ta’ paragrafu (b) li nistghu nghidu facilment li japplika b’mod
indisputabbli. Din hija raguni separata o4ra ghalfejn il-klawsola tal-
ghazla tal-ligi fil-kuntratt bejn I-Esponent u r-Rikorrent, gizandha titgies
nulla u bla effett;
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37.
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40.

i barra mill-fuq imsemmi, il-ligijiet Awstrijaci relevanti, ghandhom
Jitgiesu ukoll bhala Dispozizzjonijiet Obbligatorji Prevalenti, u dwar dawn
it-tip ta’ dispozizzjonijiet, ir-Regolament Ruma I f artikolu 9(1) jghid
hekk: “Id-dispozizzjonijiet obbligatorji prevalenti huma dispozizzjonijiet
li r-rispett taghhom huwa megjus bhala krucjali minn pajjiz ghas-
salvagwardja ta' I-interessi pubblici tieghu, bhall-organizazzjoni politika,
socjali jew ekonomika tieghu, tant li dawn ikunu applikabbli fi kwalunkwe
sitwazzjoni li taga' fl-ambitu taghhom, irrispettivament mil-ligi
applikabbli ghall-kuntratt skond dan ir-Regolament”. Artikolu 9(2)
ikompli billi jghid “Xejn f'dan ir-Regolament m'ghandu jirrestringi I-
applikazzjoni tad-dispozizzjonijiet obbligatorji prevalenti tal-ligi tal-
forum” (¢ioe [-Awstrija). Finalment Artikolu 9(3) jghid esplicitament illi
“Jista' jinghata effett lid-dispozizzjonijiet obbligatorji prevalenti tal-ligi
tal-pajjiz fejn l-obbligazzjonijiet li jirrizultaw mill-kuntratt jkunu jridu
jitwettqu jew ikunu twettqu, sa_fejn_dawn_dispoZizzjonijiet obbligatorji
prevalenti jaghmlu illegali t-twettiq tal-kuntratt. ” Din hija t-tielet raguni
separata li abbazi taghha [-klawsola tal-gfiazla tal-ligi fil-kuntratt bejn I-
Esponent u r-Rikorrent, ghandha titqies nulla u bla effett. Oltre dan, tant
huma ta’ natura importanti dawn l-imemmija ligijiet Awstrijaci illi, kif
iddikjara korrettement ir-Rikorrent stess fir-rikors tieghu, dawn il-ligijiet
huma bbazati fugq deroga tal-Artikolu 56 tat-TFUEY u huwa implicitu
ghalhekk illi deroga minn tali artikolu ma tistax titqies bhala ksur tal-
imsemmi artikolu. Huwa punt stabbilit illi derogi ta’ din in-natura
jinghataw biss ghal ragunijiet validissimi u ma jigux awtorizzati mill-
Unjoni Ewropea kif gie gie;

Ili ghalhekk, kif gie ampjament spjegat, hemm iktar minn raguni wasda
tast ir-Regolament Ruma 1, li tirrendi I-klawsola tal-ghazla tal-ligi fil-
kuntratt bejn I-Esponent u r-Rikorrent, nulla u bla effett u
awtomatikament, skond I-istess Regolament Ruma I, il-ligi li bla ebda
dubju ghandha tapplika gfial tali kuntratt hija I-ligi Awstrijaka;

1lli huwa ghalhekk car li d-decizjoni li ttiehidet mill-Qorti Awstrijaka hija
pjenament legittima u enforzabbli f’Malta billi ma tikser [-ebda
dispozizzjoni tal-ligi Maltija [i hija ta’ ordni pubbliku u ma tmurx kontra
I-ordni pubbliku;

Ili, barra minn hekk, ir-Regolament fartikolu 45(3) jghid car u tond illi,
“il-gurisdizzjoni tal-qorti tal-origini ma tistax tigi riveduta’’;

U ghalhekk ukoll car li t-talba odjerna mhijiex sostenibbli u ghandha tigi
michuda;

Ghaldagstant |-Esponent jitlob bir-rispett 1li din [-Onorabbli Qorti
Jjoghgobha, prevja kwalsiasi provvediment ulterjuri li jidhrilha xieraq tichad
it-talbiet tar-rikorrenti.

Bl-ispejjez kontra r-Rikorrent.

3. Rat id-dokumentazzjoni pprezentata mid-socjeta’ rikorrenti fuq I-atti msemmija, ossija:

> TRATTAT DWAR L-UNJONI EWROPEA
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10.

11.

12.

13.

Provi

e Dok. IU — Kopja tal-ittra uffi¢jali bin-numru ta’ referenza 1308/22;
e Dok. MA — Kopja tal-mandat ta’ sekwestru bin-numru ta’ referenza 521/2022;
e Dok. TC — Kopja tat-termini ta’ servizz misjuba fuq is-sit tas-socjeta’ esponenti.

Rat ir-rikors tal-Awtorita’ ta’ Malta dwar il-Loghob datat 5 ta’ Lulju 2022 fejn talbet
sabiex tintervjeni fil-procedura in statu et terminis stante illi r-rekwiziti tal-Artikolu 960
tal-Kapitolu 12 tal-Ligijiet ta’ Malta huma sodisfatti.

Rat ir-rikors tas-Segretarju Permanenti tal-Ministeru tal-Ekonomija, Fondi Ewropej u
I-Artijiet in rapprezentanza tal-istess Ministeru datat 30 ta’ Awwissu 2022 fejn talab
sabiex jintervjeni fil-procedura in statu et terminis stante illi r-rekwiziti tal-Artikolu 960
tal-Kapitolu 12 tal-Ligijiet ta’ Malta huma sodisfatti.

Rat illi din il-Qorti permezz ta’ digriet datat 6 ta’ Settembru 2022 laqghet it-talba tas-
Segretarju Permanenti tal-Ministeru tal-Ekonomija, Fondi Ewropej u I-Artijiet in
rapprezentanza tal-Ministeru sabiex jintervjeni fil-kawza.

Rat illi din il-Qorti permezz ta’ digriet datat 26 ta’ Settembru 2022 laqghet it-talba tal-
Awtorita’ ta’ Malta dwar il-Loghob sabiex tintervjeni fil-kawza.

Rat ir-rikors tal-intimat ipprezentat fil-5 ta’ Ottubru 2022 1i permezz tieghu talab sabiex
din il-Qorti tawtorizzah jappella mid-digriet datat 26 ta’ Settembru 2022 u dan ai termini
tal-Artikolu 229(3) tal-Kap 12.

Rat illi permezz ta’ digriet datat 6 ta’ Ottubru 2022 din il-Qorti ¢ahdet it-talba tal-intimat
Gerhard Posch maghmula fil-5 ta’ Ottubru 2022.

Rat ir-rikors tal-intimat Gerhard Posch ipprezentat fit-2 ta> Awwissu 2023 fejn talab lil
din il-Qorti sabiex ai termini tal-Artikolu 267 tat-Trattat dwar il-Funzjonament tal-
Unjoni Ewropea tordna r-referenza ta’ numru ta’ mistogsijiet indikati fl-istess rikors
lill-Onorevoli Qorti tal-Gustizzja tal-Unjoni Ewropea in konnessjoni mal-Artkolu 56 A
tal-Kap 583.

Rat ir-risposta tas-socjeta’ rikorrenti pprezentata fil-25 ta’ Settembru 2023 u r-risposta
tal-Awtorita’ ta’ Malta dwar il-Loghob ipprezentata fl-20 ta’ Novembru 2023, liema
risposti kienu ghar-rikors tal-intimat Gerhard Posch.

Rat illi fis-seduta tat-23 ta’ Novembru 2023 saret trattazzjoni da parte tal-avukati tal-
partijiet.

Rat illi din il-Qorti permezz ta’ digriet data 31 ta’ Jannar 2024 ¢ahdet it-talba tal-intimat
Gerhard Posch, fejn galet is-segwenti:

Peress illi dak mitlub hija interpretazzjoni ta’ ligi li la huwa Trattat tal-
Unjoni Ewropea u wisq anqas att ta’ Istituzzjoni jew Entita’ tal-Unjoni
Ewropeja, kif tipprovdi l-istess Art 267, izda hija ligi promulgata minn stat
sovran, tali kwistjonijiet ghandhom jibqghu u jkunu esklussivament
interpretati mill-Qrati nostrana.
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14. Rat in-nota tas-socjeta’ rikorrenti pprezentata fid-19 ta’ Settembru 2022, kontenenti |-
‘End User Licence Agreement’ fejn hemm indikati t-termini tas-servizz misjuba fuq is-
sit tal-istess rikorrenti (fol 113-170).

15. Rat in-nota tas-socjeta’ rikorrenti pprezentata fit-12 ta’ Dicembru 2022, kontenenti
zewg rapporti: wiched iffirmat mill-Prof. Dr Thomas Jaeger u ichor iffirmat mill-
Prof. Dr Rudolf Streinz u Dr Walther Michl (fol 178-288).

16. Rat in-nota tas-soc¢jeta’ rikorrenti pprezentata fit-12 ta’ Dicembru 2022, kontenenti 1-
affidavit ta” Cormac Thomas O’Brien (fol 289-292), direttur tas-so¢jeta' rikorrenti.

17. Semghet ix-xhieda ta’ Dr Carl Brincat, bhala Chief Executive Officer tal-Awtorita’
ta’ Malta dwar il-Loghob, moghtija fis-seduta tal-15 ta’ Marzu 2023 u rat id-
dokumentazzjoni pprezentata minnu (fol 295-446).

18. Semghet ix-xhieda ta’ Thomas Forstner, Segretarju Generali tal-Austrian Association
for Online Betting and Gambling, moghtija, permezz ta’ video conferencing fis-seduta
tal-15 ta’ Marzu 2023 (fol 447-450 et seq).

19. Rat in-nota tas-so¢jeta’ rikorrenti pprezentata fil-15 ta” Marzu 2023, kontenenti |-
opinjoni legali ta’ Mag. Nicholas Aquilina u Mag. Patrick Mittlbdck (fol 451-481).

20. Semghet ix-xhieda ta’ Dr Mario Vassallo, lettur u Kap tad-Dipartiment tal-Politika
Pubblika gewwa I-Universita’ ta’ Malta, moghtija fis-seduta tad-29 ta’ Mejju 2023 (fol
483-487).

21. Rat in-nota tal-Awtorita’ ta’ Malta dwar il-Loghob ipprezentata fis-16 ta’ April 2024 li
permezz taghha giet ezebita vera kopja tal-Opinjoni tal-Professur Dr Daniel
Sarmiento (fol 544-591).

22. Rat in-nota tas-soc¢jeta’ rikorrenti pprezentata fis-26 ta’ April 2024 li permezz taghha
gew ezebiti numru ta’ dokumenti (fol 592-842 et seq).

1. Dokument b'estratti minn dibattiti parlamentari relatati mas-settur tal-loghob
tal-azzard u r-regolamentazzjoni tieghu mis-sena 1923 sas-sena 2023
akkumpanjat b'nota deskrittiva u mmarkat bhala "Dok. DP" ;

2. Kopja ta' sentenza tal-Qorti tal-Gustizzja tal-Unjoni Ewropea moghtija fil-
pro¢eduri bin-numru ta' referenza C-920/19 u datata 18 ta' Mejju 2021
immarkat bhala "Dok. FF";

3. Kopjata'sentenza tal-Qorti Kostituzzjonali ta' I-Awstrija moghtija fil-proceduri
bin-numru ta' referenza G 259/2022-16 u datata 14 ta' Dicembru 2022
immarkata bhala "Dok. QKA";

4. Opinjoni legali rigward rimedji legali u l-probabbilta’ ta' success fi proceduri
relatati mar-rifuzjoni tat-telf ta' gugaturi fil-Qrati ta' I-Awstrija ta' Mag. Patrick
Mittlbdck immarkat bhala "Dok. BT2";

23. Rat l-affidavit ta’ Dr Gerhard Strejcek ipprezentat minn Gerhard Posch fit-2 ta’ Mejju
2024 (fol 843-879 et seq).
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24,

25.

26.

27.
28.

29.

30.

31.

32.

33.

34.

35.

36.

Rat l-affidavit ta” Mag Ulrich Salburg ipprezentat minn Gerhard Posch fit-2 ta’ Mejju
2024 (fol 843-879 et seq).

Rat in-nota tas-Segretarju Permanenti tal-Ministeru tal-Ekonomija, I-Fondi Ewropej u
I-Artijiet ipprezentata fis-27 ta’ Mejju 2024 kontenenti l-affidavit tas-Segretarju
Permanenti tal-Ministeru ghall-Ekonomija, Intrapriza u Progetti Strategici Ronald
Mizzi u l-affidavit tas-Segretarju Permanenti tal-Ministeru ghall-Affarijiet Barranin u
Ewropej u I-Kummer¢ Christopher Cutajar u rat id-dokumentazzjoni annessa mal-
affidavit ta” Christopher Cutajar (fol 880-917).

Semghet ix-xhieda tal-intimat Gerhard Posch moghtija permezz ta’ video
conferencing fis-seduta tal-4 ta” Gunju 2024 (fol 919-920 et seq).

Rat l-affidavit tal-intimat Gerhard Posch ipprezentata f1-4 ta” Gunju 2024 (fol 921-923).

Semghet ix-xhieda tal-Mgt. Ulrich Salburg moghtija permezz ta’ video conferencing
fis-seduta tal-4 ta’ Gunju 2024 (fol 924-933 et seq).

Semghet ix-xhieda ta’ Dr Mario Vassallo, moghtija fis-seduta tal-4 ta’ Gunju 2024 (fol
934-936 et seq).

Rat illi fis-seduta tal-4 ta’ Gunju 2024, il-Qorti awtorizzat lill-partijiet illi la darba jsiru
I-kontro-ezamijiet mehtiega, 1-partijiet ikunu jistghu jibdew jaghmlu s-sottomissjonijiet
bil-mikub.

Rat ix-xhieda moghtija permezz ta’ video conferencing mill-intimat Gerhard Posch
quddiem I-Assistent Gudizzjarju Dr Elena Naudi Depasquale fl-24 ta’ Lulju 2024 (fol
959-962).

Rat ix-xhieda moghtija permezz ta’ video conferencing minn Patrick Mittlbock
guddiem I-Assistent Gudizzjarju Dr Elena Naudi Depasquale f1-24 ta’ Lulju 2024 (fol
963-970).

Rat in-nota ta’ sottomissjonijiet ipprezentata mill-Awtorita’ ta’ Malta dwar il-Loghob
fit-18 ta’ Settembru 2024 (fol 972-1040).

Rat in-nota ta’ sottomissjonijiet ipprezentata mis-socjeta’ rikorrenti fid-19 ta’
Settembru 2024 (fol 1041-1096).

Rat in-nota ta’ sottomissjonijiet ipprezentata mis-Segretarju Permanenti tal-Ministeru
tal-Ekonomija, I-Fondi Ewropej u I-Artijiet in rapprezentanza tal-istess Ministeru
pprezentata fil-25 ta’ Settembru 2024 (fol 1097-1107).

Rat in-nota ta’ sottomissjonijiet ipprezentata mill-intimat fit-12 ta’ Novembru 2024 (fol
1109-1138).

37. Rat illi fis-seduta tal-14 ta’ Novembru 2024 il-kawza giet differita ghas-sentenza.
Fatti tal-Kaz
38. Jirrizulta illi fit-8 ta’ April tas-sena 2022 is-so¢jeta’ rikorrenti giet notifikata b’ittra

uffi¢jali bin-numru ta’ referenza 1308/2022 mibghuta mill-intimat Gerhard Posch kif
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39.

40.

41.

42.

43.

44,

45,

46.

47.

rapprezentat mill-mandatarju specjali tieghu 1-Avukat Damien Degiorgio, liema ittra
uffi¢jali tinsab inserita fil-process a fol 16-75.

Jirrizulta illi mal-ittra uffi¢jali surreferita gew annessi kopja ta¢-certifikat mahrug mill-
Qorti gewwa I-Awstrija ossia Landesgericht Klagenfurt ai termini tal-Artikolu 53 tar-
Regolament 1215/2012 fil-lingwa Maltija u fil-lingwa Ingliza kif ukoll kopja tas-
sentenza moghtija minn din 1-istess Qorti fit-25 ta’ Mejju 2021 bin-numru ta’ referenza
26Cg 7/20f-16, liema sentenza kienet fil-lingwa Germaniza u f’dik Maltija. In oltre,
kien hemm ukoll anness kopja tas-sentenza moghtija mill-Qorti Regjonali Superjuri ta’
Graz bhala Qorti tal-Apell fit-13 ta” Awwissu 2021 bin-numru ta’ referenza 2 R 146/211,
bil-lingwa Germaniza kif ukoll tradotta ghall-Malti.

Jirrizulta illi sussegwentament fid-19 ta’ April 2022 gie intavolat kontra s-so¢jeta’
attri¢ci mandat ta’ sekwestru ezekuttiv mill-intimat nomine bin-numru ta’ referenza
521/2022. 1lli dan il-mandat kien gie akkordat fis-27 ta” April 2022.

Jirrizulta illi permezz ta’ dan il-mandat ta’ sekwestru ezekuttiv, 1-intimat nomine ried
jenforza s-sentenza moghtija mill-Qorti gewwa 1-Awstrija, 0ssia s-sentenza moghtija
mill-Landesgericht Klagenfurt, ikkonfermata fl-Appell mill-Qorti Regjonali ta’ Graz li
nghatat favur tieghu kontra l-istess so¢jeta’ rikorrenti.

Jirrizulta illi I-intimat Gerhard Posch kien intavola proc¢eduri kontra s-soc¢jeta’ attrici
quddiem il-Qorti Regjonali ta’ Klagenfurt, fejn 1-Qorti tal-Awstrija kienet lagghet it-
talba tal-intimat Posch u ordnat lis-so¢jeta’ rikorrenti thallas lill-intimat is-somma ta’
erbghin elf hames mija u sitta u tletin Ewro u tlieta u erbghin ¢entezmu (Ewro
40,536.43), kif ukoll b’4% interessi mit-23 ta’ Settembru 2020 u disat’elef, hames mija
u sebgha u hamsin Ewro u sitta u hamsin ¢entezmu (Ewro 9,557.56) (li jinkludu elf,
tlett mija u disgha u erbghin Ewro u sitta u sebghin ¢entezmu (Ewro 1,349.76) ta’ taxxa
bl-20% kif ukoll elf, erba’ mija u disgha u hamsin Ewro (Ewro 1,459) ta’ spejjez
addizzjonali) spejjez procedurali ghar-rapprezentant tar-rikorrent (li £ dik il-kawza kien
I-intimat Gerhard Posch).

Jirrizulta illi s-sentenza tal-Qorti Regjonali ta’ Klagenfurt kienet giet moghtija fil-25 ta’
Mejju tas-sena 2021.

Jirrizulta illi s-so¢jeta’ attrici kienet intavolat appell quddiem il-Qorti Regjonali
Superjuri ta’ Graz.

Jirrizulta illi 1-Qorti Regjonali Superjuri ta’ Graz tat is-sentenza taghha fit-13 ta’
Awwissu tas-sena 2021 fejn permezz taghha cahdet 1-appell tas-soc¢jeta’ rikorrenti.

Jirrizulta illi sussgwentament ghal dan il-mandat ta’ sekwestru ezekuttiv, is-so¢jeta’
rikorrenti intavolat il-kawza odjerna stante illi skont 1-istess rikorrenti r-rikonoxximent
u l-ezekuzzjoni tas-sentenzi Awstrijaci f"Malta ghandha tigi rifjutata ai termini tal-
Artikolu 45 (1) u I-Artikolu 46 tar-Regolament 1215/2012 stante illi r-rikonoxximent
taghha jkun manifestament kontra I-istrategija pubblika (ordre public) tal-Istat Malti.

Jirrizulta wkoll illi s-so¢jeta’ rikorrenti gieghda ssostni illi n-notifika tad-dokumenti
gudizzjarji mertu tal-kawza odjerna, ossia kopja tas-sentenzi Awstrijaci, t-
traduzzjonijiet relattivi u ¢-Certifikat relattiv mahrug ai termini tal-Artikolu 53 tar-
Regolament 1215/2012 ma saritx skond ma jipprovdi r-Regolament 1393/2007 u

kollha tal-ligi u I-mandat ta’ sekwestru ezekuttiv bin-numru 521/2022 inhareg bi ksur
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ta’ dak kontenut flI-Artikolu 43(1) tar-Regolament 1215/2012 in kwantu intalab gabel
ma’ ¢-certifikat mahrug skont 1-Artikolu 53 tal-istess regolament gie validament
notifikat lill-persuna li kontra taghha ged tintalab l-ezekuzzjoni tas-sentenzi Awstrijaci.

Meritu tal-kaz

48.

49,

Jirrizulta illi 1-pern tal-kwistjoni li ged tikkunsidra din il-Qorti hija ¢¢entrata fuq zewg
aspetti:

a. in-nuqgas ta’ osservanza tar-Regolament 1393/2007 ghal dak 1li ghandu
x’jagsam man-notifika tad-dokumenti gudizzjarji mertu tal-kawza ossia kopja
tas-sentenza Awstrijaka u t-traduzzjonijiet relattivi u ¢-certifikat mahrug ai
termini tal-Artikolu 53 tar-Regolament 1215/2012; u

b. l-inkompatibilita’ tas-sentenza Awstrijaka mal-istrategija pubblika (ordre
public) ta’ Malta.

[1-Qorti ser tibda billi tanalizza I-ewwel ilment imressaq mis-so¢jeta’ rikorrenti u ¢ioe’
dak relatat man-nuqqas ta’ osservanza tar-Regolament 1393/2007.

A. Nuggqas ta’ Osservanza tar-Regolament 1393/2007

50.

51.

[1-Qorti tosserva illi wiehed mill-argumenti mressga mis-soc¢jeta’ rikorrenti ghandu
x’jagsam man-notifika tad-dokumenti ossia I-kopja tas-sentenzi Awstrijaci u t-
traduzzjonijiet taghhom u ¢-certifikat mahrug ai termini tal-Artikolu 53 tar-Regolament
1215/2012. Hli r-rikorrenti qieghda ssostni illi tali notifika ma saritx kif suppost stante
illi kellha issehh ai termini tar-Regolament 1393/2007, senjatament skont I-Artikolu
8(1) u (4) ta’ dan ir-Regolament. Ghaldagstant, ir-rikorrenti qieghda targumenta illi 1-
mandat ta’ sekwestru ezekuttiv ma jirrispekkjax id-dettami tal-Artikolu 43(1) tar-
Regolament 1215/2012.

Din il-Qorti sejra taghmel referenza ghall-Artikolu 43 tar-Regolament 1215/2012, li
huwa l-artikolu illi jispecifika biex ghandha tigi notifikata 1-persuna li kontra taghha
ged tintalab I-ezekuzzjoni. Illi sabiex taghmel dan, il-Qorti ser tirreplika t-test ta’ dan 1-
artiklu:

1. Metatintalab l-ezekuzzjoni ta’ sentenza moghtija fi Stat Membru iekior, ic-
certifikat mahrug skont [-Artikolu 53 ghandu jkun notifikat lill-persuna li
kontra taghha qed tintalab [-ezekuzzjoni qabel l-ewwel mizura ta’
ezekuzzjoni. Dan ic¢-certifikat ghandu jkun akkumpanjat mis-sentenza, jekk
din ma tkunx diga giet innotifikata lil dik il-persuna.

2. Meta persuna li kontriha ged tintalab |-ezekuzzjoni hija domiciljata fi Stat
Membru li mhux I-Istat Membru ta’ origini, hija tista’ titlob traduzzjoni
tas-sentenza sabiex tikkontesta l-ezekuzzjoni jekk is-sentenza mhijiex
miktuba jew akkumpanjata minn traduzzjoni fxi wakhda mil-lingwi
segwenti:

(@) lingwa li tithem; jew ,

(b) il-lingwa ufficjali tal-Istat Membru li fih hija domiciljata jew, fejn
hemm diversi lingwi ufficjali f’dak [-Istat Membru, il-lingwa

25



Rik 410/2022- TSG Interactive Gaming Europe Ltd vs Gerhard Posch et

52.

53.

54,

55.

56.

S57.

58.

ufficiali  jew wahda mil-lingwi ufficjali tal-post fejn hija
domiciljata.

Meta traduzzjoni tas-sentenza hija mitluba taht I-ewwel subparagrafu, ma
tista’ tittiehed l-ebda mizura ta’ ezekuzzjoni ghajr mizuri kawtelatorji
sakemm dik it-traduzzjoni tkun inghatat lill-persuna li kontriha tintalab I-
ezekuzzjoni.

Dan il-paragrafu m’ghandux japplika jekk is-sentenza tkun diga giet
innotifikata lill-persuna li kontriha tintalab |-ezekuzzjoni f"'wahda mil-
lingwi msemmija fl-ewwel subparagrafu jew tkun akkumpanjata minn
traduzzjoni f'wahda minn dawk il-lingwi.

3. Dan I|-Artikolu m’ghandux japplika ghall-ezekuzzjoni ta’ mizura
kawtelatorja f’sentenza jew meta [-persuna li ged titlob l-ezekuzzjoni
tipprocedi ghal mizuri kawtelatorji skont I-Artikolu 40.”

[1-Qorti tqis illi I-artikolu surreferit jispjega, bl-aktar mod c¢ar, kif u b’xiex ghandha tigi
nnotifikata |-persuna li kontra taghha ged tintalab 1-ezekuzzjoni qabel 1-ewwel mizura
ta’ ezekuzzjoni.

Fil-kaz odjern, huwa ¢ar u manifest illi I-persuna li kontra taghha gieghda tintalab 1-
ezekuzzjoni fil-kaz odjern hija s-so¢jeta’ rikorrenti.

Jirrizulta 1i 1-Artikolu 43 jistipula illi, gabel I-ewwel mizura ta’ ezekuzzjoni, il-persuna
li kontra taghha qged tintalab din l-ezekuzzjoni ghandha tigi notifikata bic-certifikat
mahrug skont 1-Artikolu 53 tal-istess Regolament, liema certifikat ghandu jkun
akkumpanjat mis-sentenza, jekk din ma tkunx diga’ giet notifikata lil dik il-persuna. In
oltre, I-istess Artikolu jipprovdi illi jekk is-sentenza ma tkunx f’lingwa li dik il-persuna
tifhem jew fil-lingwa ufficjali tal-Istat Membru li fih hija domiciljata, hija ghandha dritt
illi titlob it-traduzzjoni taghha.

Ikkunsidrat dan, il-Qorti ser issa tghaddi sabiex tanalizza jekk dak rikjest mill-Artikolu
43 tar-Regolament 1215/2012 giex irrispettat jew le mill-intimat nomine.

Din il-Qorti tosserva illi s-sentenza mill-Qorti Regjonali ta’ Klagenfurt inghatat fil-25
ta’ Mejju tas-sena 2021. I1li din giet tradotta fil-lingwa Maltija fit-30 ta’ Marzu 2022,
kif jidher a fol 58. Illi sussegwentament inghatat sentenza mill-Qorti Regjonali
Superjuri ta’ Graz fit-13 ta” Awwissu 2021, liema sentenza giet tradotta fil-lingwa
Maltija fit-30 ta” Marzu 2022 ukoll, kif jidher a fol 75.

Illi ¢-certifikat ai termini tal-Artikolu 53 tar-Regolament 1215/2012 gie mahrug mill-
Qorti tal-origini fit-8 ta’ Frar 2022 u gie mahrug bil-Malti kif ukoll bl-Ingliz (fol 17-
28).

Ili s-so¢jeta’ rikorrenti giet notifikata b’ittra uffi¢jali bin-numru 1308/2022 fit-8 ta’
April 2022, liema ittra ufficjali kellha annessa maghha ¢-certifikat mahrug ai termini
tal-Artikolu 53 tar-Regolament 1215/2012 u s-sentenzi tal-Qrati Awstrijaci bil-lingwa
originali ossia dik Germaniza u bi traduzzjoni bil-Malti. Dan jidher ¢ar mill-atti ezebiti
a fol 17-75 tal-process.

6 Allavolja fl-ittra ufficjali ezebita ma hemmx ir-riferta relattiva, hemm indikat “Received 08 Apr 2022 u fir-rikors guramentat hemm imnizzel li n-notifika saret fit-8 ta’

April 2022
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60.

61.

62.

63.

64.

Illi sussegwentament, Il-intimat nomine pproceda bil-prezentata tal-mandat ta’
sekwestru ezekuttiv, liema mandat gie intavolat fid-19 ta’ April 2022 kif jidher a fol 76.

Tali fatti juru illi r-rekwiziti u dak kollu stipulat fl-Artikolu 43 gie rispettat u onorat
mill-intimat nomine stante illi “gabel I-ewwel mizura ta’ ezekuzzjoni” huwa nnotifika
lis-so¢jeta’ attrici bic-certifikat u bis-sentenzi tradotta ghall-Malti.

Madanakollu, din il-Qorti tinnota wkoll illi fl-istess certifikat mahrug mill-Qorti tal-
origini hemm imnizzel illi s-sentenza kienet giet notifikata lis-so¢jeta’ rikorrenti fis-26
ta’ Mejju 2021 izda kienet giet notifikat bil-lingwa Germaniza (fol 19 u fol 25). Dan
ifisser illi kieku l-intimat nomine waqqaf s’hemm u qatt ma nnotifika s-sentenza lir-
rikorrenti bil-lingwa Maltija, dan kien iwassal ghal dak stipulat fis-subartikolu 2 tal-
Artikolu 43 tar-Regolament 1215/2012.

Madanakollu, mill-atti ezebiti a fol 17 sa 77 tal-process jidher ¢ar illi dak rikjest fl-
Artikolu 43 tar-Regolament 1215/2012 gie sodisfatt u b’hekk il-Qorti ma tara |-ebda
rilevanza ghall-applikabilita’ tal-Artikolu 8(1)u (4) tar-Regolament 1393/2007 ghal kaz
odjern.

Jigi osservat ukoll illi, fis-sottomissjonijiet eruditi tas-socjeta' rikorrenti, hija ma
taghmel ebda argumentazzjoni dwar dan I-ewwel ilment taghha, indikazzjoni ¢ara illi
hija ben konxja tal-fatt li dak minnha allegat ma jissussistix.

Ghalhekk, fid-dawl ta’ dan kollu, 1-Qorti tqis illi I-ewwel talba tas-so¢jeta’ rikorrenti
ghandha tigi michuda.

B. L-inkompatibilita’ tas-sentenzi Awstrija¢i mal-Istrategija Pubblika (Ordre Public) ta’

Malta

65.

66.

67.

68.

[li t-tieni ilment tas-socjeta’ rikorrenti, illi skont din 1-istess Qorti jikkostitwixxi I-pern
tal-kwistjoni odjerna, huwa bbazat fuq I-Artikolu 45 (1)(a) u I-Artikolu 46 tar-
Regolament 1215/2012, ir-Regolament li huwa komunement maghruf bhala Brussels |
Recast Regulation.

[li I-Artikolu 45(1)(a) ta’ dan ir-Regolament jipprovdi illi:

“l. Fuq it-talba ta’ kwalunkwe parti interessata, ir-rikonoxximent ta’
sentenza ghandha tigi rifjutata:

(a) jekk dak ir-rikonoxximent ikun manifestament kontra |l-istrategija
pubblika (ordre public) tal-Istat Membru indirizzat,;”

[li in oltre, I-Artikolu 46 tar-Regolament 1215/2012 jipprovdi kif gej:
“Fugq it-talba tal-persuna i kontra taghha qed tintalab [-ezekuzzjoni, I-
ezekuzzjoni ta’ sentenza ghandha tigi rrifjutata meta jinstab li tezisti wahda
mir-ragunijiet imsemmija fl-Artikolu 45

Ili I-azzjoni mressga quddiem din il-Qorti hija azzjoni fejn il-“parti interessata”, 0ssia

f’dan il-kaz, is-so¢jeta’ rikorrenti qieghda ssostni illi din il-Qorti, qua, I-Qorti fl-Istat
Membru indirizzat, ghandha tirrifjuta r-rikonoxximent u l-ezekuzzjoni tas-sentenzi
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69.

70.

71.

72.

moghtija mill-Qrati Awstrijaci stante illi dawn is-sentenzi jmorru manifestament kontra
I-istrategija pubblika (ordre public), li fit-test Ingliz tinsab tradotta ghall-frazi “public
policy”, tal-Istat Malti.

[1-Qorti tqis illi gabel ma’ tibda l-analizi u I-istharrig taghha fuq jekk is-sentenza estera,
ossia dik I-Awstrijaka, hijiex manifestament kontra |-istrategija pubblika tal-Istat Malti,
hija ghandha tosserva illi I-iskop ta’ dan ir-Regolament, huwa fost I-ohrajn, sabiex ikun
hemm ¢irkulazzjoni libera tas-sentenzi moghtija mill-Qrati tal-Istati Membri tal-Unjoni
Ewropea. Di fatti, kif jipprovdi I-Artikolu 36(1) tal-istess Regolament:

“Sentenza moghtija fi Stat Membru ghandha tigi rikonoxxuta fI-1stati Membri
I-ohira minghajr il-bZzonn ta’ ebda procedura specjali”.

Infatti, a differenza tar-Regolament 44/2001 (dak I-imsejjah Brussels | Regulation), ir-
Regolament 1215/2012 (Brussels | Recast Regulation) gab mieghu bidla notevoli kif
riflessa fl-imsemmi Artikolu 36(1). Dan qed jinghad, peress illi, permezz tar-
Regolament 1215/2012 sehh dak 1i komunement nirreferu ghalih bl-Ingliz bhala “the
abolition of the exequatur”, u ¢ioe’ li issa sentenza moghtija fi Stat Membru tigi
rrikonoxxuta fl-Istati Membri ohra minghajr ma ssir ebda pro¢edura.

In vista ta’ dan, din il-Qorti gieghda taghmilha cara u tenfasizza, gabel ma tibda
tistharreg dan it-tieni ilment tas-so¢jeta’ rikorrenti, illi hija konsapevoli ta’ dak provdut
fl-Artikolu 52 tar-Regolament, u ged tirriafferma l-insistenza taghha li, bl-ebda mod,
ma hija ser tidhol fil-mertu tas-sentenza moghtija mill-Qrati Awstrijaci, liema sentenzi
jorbtu lis-so¢jeta’ rikorrenti u I-intimat Gerhard Posch.

Megjus dan kollu, din il-Qorti sejra tghaddi sabiex tanalizza jekk ir-rikonoxximent u I-
ezekuzzjoni tas-sentenza moghtija mill-Qrati Awstrijaci fil-25 ta’ Mejju 2021 u fit-13
ta’ Awwissu 2021 rispettivament, ghandiex tigi rifjutata minhabba li tmur
manifestament kontra I-istrategija pubblika tal-1stat Malti. Illi I-Qorti tgis illi I-ewwel u
gabel kollox huwa importanti illi brevement taghti 1-isfond tas-sitwazzjoni gewwa 1-
Awstrija rigward is-settur tal-loghob u dan ghall-uniku skop sabiex jigi spjegat u
delineat il-kuntest ta’ din is-sentenza.

I. Is-Settur tal-Loghob sewwa |-Awstrija

73.

74.

75.

Jirrizulta illi I-Gvern Federali tal-Awstrija kien ippromulga I-Gaming Act jew kif inhu
riferut I-Glicksspielgesetz (GSpG), fejn, ghal dak li ghandu x’jagsam ma’ “games of
chance” (li jinkludu wkoll online games of chance), il-Gaming Act jistabilixxi 1’hekk
imsejjha “drittijiet’ sabiex jigu provduti dawn is-servizzi huwa f’idejn il-Gvern Federali.
Jirrizulta illi dawn il-games of chance huma soggetti ghad-disposizzjonijiet tal-Gaming
Act. In oltre, I-klassi tal-loghob maghrufa bhala lotteries, li tinkludi wkoll online games
of chances, taqa’ taht dik il-klassi, fejn il-provvista ta’ dawn is-servizzi hija f’idejn il-
Gvern Federali.

Jirrizulta li, skont 1-istess Gaming Act, il-Ministeru tal-Finanzi Awstrijak jista’ jaghti
koncessjoni, fejn jittrasferixxi d-‘drittijiet’ lill-provditur privat sabiex jigu amministrati
lotterji u online games of chance. Illi din il-licenzja tinghata ghal zmien li ma je¢cedix
hmistax-il sena.

Jirrizulta li, prezentament, il-koncessjoni gewwa |-Awstrija nghatat esklussivament lil
Casinos Austria AG li jinkludi Osterreichische Lotterien Gmbh. Tramite I-kon¢essjoni
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76.

esklussiva taghha, il-Casinos Austria AG u Osterreichische Lotterien Gmbh jipprovdu
esklussivament fit-territorju Awstrijak diversi servizzi bhal dak tal-online gaming
permezz tas-sit elettroniku taghhom www.win2day.at.

Jirrizulta, ghalhekk, illi ghal dak li ghandu x’jagsam mal-provvista ta’ online games of
chance gewwa I-Awstrija, il-Gaming Act tal-Awstrija jipprovdi li din hija f’idejn il-
Gvern Federali jew f’idejn id-detentur ta’ licenzja unika mahruga mill-Ministeru tal-
Finanzi — ghalhekk, ma ghandu jkun hemm ebda dubju illi dana jfisser li, ghal dak li
ghandu x’jagsam ma’ dan is-settur ta’ loghob, gewwa I-Awstrija tezisti sitwazzjoni ta’
monopolju legalizzat.

Ikkunsidrat

77.

78.

79.

80.

81.

Kif diga’ nghad aktar ‘il fuq, din il-koncessjoni monopolistika gewwa 1-Awstrija
prezentament inghatat lil Casinos Austria AG/ Osterreichische Lotterien Gmbh, fejn,
madanakollu, din ma hijiex f’idejn I-Istat tal-Awstrija, izda 1-Istat huwa biss azzjonist
b’minoranza tal-ishma filwaqt illi I-azzjonista b’maggoranza tal-ishma hija kumpannija
privata mir-Repubblika Ceka, bl-isem “Allwyn” (qabel kien igib I-isem ta’ Sazka
Group).

Jigifieri, ghalhekk, illi jidher car illi gewwa I-Istat Awstrijak, hemm il-monopolju
legalizzat fejn jirrigwarda l-online games of chance, liema monopolju hija moghtija a
benefi¢¢ju ta’ kumpannija privata, ta’ nazzjonalita’ Ceka, illi ghandha 1-maggoranza
fis-socjeta' 1i ghandha 1-monopolju sabiex tipprovdi dan is-servizz gewwa l-Istat
Awstrijak.

Hawnhekk, il-Qorti thoss illi tirrileva u tosserva li, filwaqt illi ghal dak i jirrigwarda
‘online games of chance’, bhalma huma dawk ipprovduti mis-so¢jeta’ rikorrenti, hemm
monopolju moghtija lill-kumpannija b’maggoranza privata, mill-banda I-ohra, ghal dak
li ghandu x’jagsam ma’ setturi ohra ta’ loghob bhal land based casinos, in-numru
massimu ta’ licenzji li jistghu jinghataw huwa dak ta’ hmistax (15) filwagqt illi ghal dak
li ghandu x’jagsam ma’ sports/social betting, dana ma huwiex regolat mill-Gaming Act
u ghalhekk huwa settur liberalizzat u ma hemmx stabbilit numru massimu ta’ licenzji li
Jistghu jigi moghtija.

Jigifieri, ‘online games of chance’ gew soggetti ghall-monopolju filwaqt illi I-loghob
ohra bhalma huma ‘land based casinos’ u ‘sports betting’ huma liberalizzati.

Dawna l-asserzjonijiet, da parte ta’ dina 1-Qorti, huma rizultat tax-xhieda moghtija minn
Thomas Forstner, Segretarju Generali tal-Osterreichische Vereinigung fur Wetten
und Glucksspiel, ossija I-Austrian Association for Online Betting and Gambling, fejn
huwa spjega fid-dettall kif jahdem is-settur tal-loghob gewwa I-Awstrija u qgal is-
segwenti:

“Dr Joseph Mizzi:

And can you please explain how the Austrian Gaming Industry works and
with particular reference with the possibility of obtaining a license from the
government to operate within the industry?

The Witness:
Yes. Gaming laws are not harmonized on a new level, so | will try to explain
how gambling and sports betting are regulated in Austria, and there are

29


http://www.win2day.at/

Rik 410/2022- TSG Interactive Gaming Europe Ltd vs Gerhard Posch et

different rules that are different responsibilities and tests. Why this is
approach is very unique in the European Union ... Let's start with the ... the
Austrian gaming system is determined ... determined ... sorry ... by the
Austrian Gambling Act, this is the so-called Glucksspielgesetz and this
Gambling Act stipulates the government monopoly of the Federation
pursuant to which offering games of chance lies exclusively with the
federation. Games of chance in this context means roulette, blackjack, poker
slots and lotteries. Online gambling is also part of the monopoly and
therefore it's subject to the Austrian Gambling Act. And although there is a
state monopoly, all these games are offered a one group of companies around
Casinos Austria. Either because Casinos Austria itself, or by their subsidiary
Austrian Lotteries. But it's important to know this groups majority controlled
by jack multinational lottery operator named Alvin. According to this
gambling act, lotteries are subject to one single license for the whole of
Austria, so it's the factor contributing a monopoly. But it's also important to
know that this single lottery license also includes online gambling and video
lottery terminals realities. The hold up of this England exclusive lottery
license is the *** inaudible speech in Austrian *** This means lotteries, and
they operate the only online gambling website which is licensed in Austria,
it's called www.wintoday.at. But what makes it effectively impossible for
operators to obtain an online gaming license in Austria in fact, it is single
lotteries license also includes online gaming. This means any operator would
like to offer online gaming in Austria, would also be obliged to offer lotteries
too. That means that they would have to establish the necessary infrastructure
at this distribution network and all the things you need to run in national ...
national, state wide lottery. Did I forget something ... yeah ... sports betting
on the other hand ... it's not considered as a game of chance in Austria and
therefore it is not subject to the monopoly. Betting is in the legislative
competence of the nine federal states and it's very liberally regulated in form
of a licence system.

The Court:
So | am to understand that sports betting is not monopolized in a way while
... While gambling is.

The Witness:
Yes, Sir.

Dr Joseph Mizzi:

So just to follow up on that. A company which operates on sports betting can
have a service done online, but games of chance emm ... is not allowed,
correct?

The Witness:
This is right.

Dr Joseph Mizzi:
And you mentioned the monopolist before. Can you explain emm ... whether

this is owned by the state?

The Witness:
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The monopoly in Austria, where it's called the state monopoly, but it's not a
state monopoly anymore because Austria has just a minority share in this
monopoly. The majority share is hold ... it’s held sorry, by a Czech company.
It's called Allwin or formally known as Saska Group, which is a multinational
US funded company. And I ... I don't know where, why they ... they be ... they
should be better suited to protect player interests than a licensed operator
with a new license should do. But ...”

(fol 286 et seq-287)

82. Fost id-dokumentazzjoni pprezentata lil dina 1-Qorti, hemm I-artiklu legali pprezentat
mis-socjeta’ rikorrenti ntitolat “Legal Opinion Regarding the Austrian Gambling
Monopoly in Light of EU Law and Fair Trial Aspects in Connection with Civil Claims
for a Refund of Online Gambling Losses” redatt minn Brandl & Talos Rechtsanwaélte
GmbH fis-6 ta’ Marzu 2023 fejn gie spjegat illi:

“In Austrian, gambling is subject to a federal gambling monopoly, while the
betting market is regulated very liberally and subject to the laws of the nine
Austrian federal states rather than to the federal Gambling Act.

The federal gambling monopoly may be exercised via concessions. The
Ministry of Finance as the competent regulatory and concession authority
grants the concessions and supervises the concession holders. While land-
based casinos are subject to a maximum of 15 concessions, all twelve
concessions that have been granted are held by Casinos Austria AG. The
single concession for lotteries is held by Osterreichische Lotterien Gmbh. All
forms of online gambling (except for online sports betting) are part of the
single concession for lotteries. Both companies are part of the same group in
which Allwyn Entertainment (formerly: Sazka Group) of Czech billionaire
Karel Komarek is the majority shareholder and the Republic of Austria holds
only a minority stake. In addition the Austrian de facto monopoly being held
by a Czech investment group, US private equity firm Apollo Global
Management entered into a partnership with Allwyn to “support their global
expansion in the lottery and gaming sectors”.

Thus, the regulation of gaming in Austria, in particular with regard to online
gambling being part of the single concession for lotteries, constitutes a de
facto monopoly.

Hence, OLG and CASAG remain the only companies that have ever been
licensed in Austria for operating casinos and lotteries, including online
gambling, thus constituting a de facto monopoly. OLG is held by CASAG.

Unlike, other monopoly operators, CASAG is not fully state-owned company.
Only 33.24% of the CASAG are held by the Republic of Austria via the
Austrian state holding company OBAG (Osterreichische Beteiligungs AG).
The current majority shareholder is Czech Allwyn Group, holding over 60%
of shares via CAME Holding GmbH (21.41%) and Medial Beteiligungs-
Gesellschaft m.b.H (38.29%) .
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83.

84.

(fol 301 u fol 304)

Dana kollu juri bi¢-¢ar, ghal darba ohra, illi fil-qasam fejn topera s-so¢jeta’
rikorrenti b’licenzja valida mahruga mill-Awtorita’ Maltija ghal-Loghob, ossija
dik ta’ online games of chance, gewwa I|-Awstrija tezisti monopolju, liema
monopolju, din il-Qorti ma tistax hlief ma tirrilevax, ma jistax dagstant jitgies
bhala monopolju ta’ l-istat, ikkunsidrat illi I-privat ghandu I-maggoranza ta’
benefi¢¢ji ta’ tali monopolju, izda huwa monopolju a benefi¢éju tal-privat.

Moghti dan I-isfond, din il-Qorti ser tghaddi sabiex taghmel referenza ghar-rikors
promutur tas-socjeta’ rikorrenti, senjatament ghall-premessi tal-istess rikors fejn is-
socjeta’ attrici tispjega fuq liema bazi qieghda tallega li s-sentenza estera moghtija mill-
Qorti Regjonali ta' Klagenfurt u aktar tard ikkonfermata bl-appell mill-Qorti Regjonali
Superjuri ta’ Graz gewwa 1-Awstrija, tmur kontra l-istrategija pubblika tal-Istat Malti.

I1. Talba ghar-rifjut tar-rikonoxximent u ezekuzzjoni tas-sentenza Awstrijaka

85.

86.

87.

88.

89.

I1li kif diga’ nghad, is-so¢jeta’ attri¢i qieghda, permezz tal-azzjoni odjerna, titlob lil din
il-Qorti sabiex tirrifjuta r-rikonoxximent u l-ezekuzzjoni tas-sentenza moghtija mill-
Qorti Awstrijaka u dan ghar-raguni illi din tmur manifestament kontra l-istrategija
pubblika ta’ pajjizna.

Ili l-istess socjeta’ ssostni illi 1-Awstrija, bhala Stat Membru tal-Unjoni Ewropea,
permezz tal-ligijiet illi ghandha f’dak li ghandu x’jagsam mal-loghob tal-azzard,
partikolarment ‘online games of chance’, qieghda timponi restrizzjonijiet sostanzjali
fuq il-liberta’ li jigu provduti servizzi fl-Unjoni Ewropea u dan imur kontra I-ispirtu tal-
Artikolu 56 tat-Trattat dwar il-Funzjonament tal-Unjoni Ewropea (aktar ‘il quddiem
riferut bhala ‘TFUE”).

In oltre, l-istess soc¢jeta’ rikorrenti tishaq illi kwalunkwe deroga tal-Artikolu 56 tat-
TFUE u kwalunkwe restrizzjoni fuq il-liberta’ li jigu provduti servizzi, hija permissibli
u gustifikata, izda dana biss jekk il-prin¢ipji enuné¢jati mill-Qorti tal-Gustizzja tal-
Unjoni Ewropea fil-gurisprudenza taghha fir-rigward ta’ tali restrizzjoni, jigu rrispettati.

Illi maghdud ma’ dan, is-so¢jeta’ rikorrenti, fir-rikors promutur kif ukoll fin-nota ta’
sottomissjonijiet taghha tishaq illi 1-legislazzjoni Awstrijaka, ossija 1-GspG, tikser
regola legali fundamentali tal-Unjoni Ewropea, u ¢ioe’ 1-Artikolu 56 tat-TFUE, u dan
ghaliex ir-restrizzjonijiet imposti mill-Istat tal-Awstrija fuq il-moviment liberu tas-
servizzi in kwistjoni, ghal dak li ghandu x’jagsam mal-loghob tal-azzard, ma humiex
konformi mar-rekwiziti stabbilit u elaborati mill-Qorti tal-Gustizzja tal-Unjoni
Ewropea sabiex tali derogi jkunu permissibli, accettati u gustifikati. Illi 1-istess
rikorrenti tipprovdi numru ta’ ragunijiet ghaliex skontha dan huwa I-kaz.

Din il-Qorti tirrileva illi anke I-intervenuta fil-kawza, ossia I-Awtorita’ ta’ Malta dwar
il-Loghob, li hija 1-Awtorita’ Nazzjonali Maltija illi tirregola I-gasam tal-Loghob
gewwa Malta u 1-licenz;ji illi jinhargu ghal tali loghob, bhas-soc¢jeta’ rikorrenti, wkoll
tishaq illi r-rikonoxximent u l-ezekuzzjoni tas-sentenza Awstrijaka tmur kontra I-
istrategija pubblika ta’ Malta u b’hekk ghandha tigi rrifjutata. Hawnhekk, il-Qorti
tosserva li, tul il-kawza, 1-Awtorita’ pprezentat numru ta’ dokumenti in sostenn tal-
pozizzjoni taghha, kif ukoll tispjegaha bl-aktar mod ¢ar u dettaljat fin-nota ta’
sottomissjonijiet taghha.
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90. i fin-nota ta’ sottomissjonijiet taghha I-istess Awtorita’ tghid is-segwenti:

“L-Awtorita’  esponenti, qua intervenut fil-procediment odjern,
tippuntwalizza li hi tagbel perfettament mal-pretensjonijiet tas-socjeta’
rikorrenti in kwantu li r-rikonoxximent u/jew l-ezekuzzjoni tas-sentenza
Awstrijaka ghandhom jigu rrifjutati stante [li jmorru manifestament kontra I-
istrategija pubblika (ordre public) ta’ Malta u ser tibbaza s-sottomissjonijiet
taghha fuq zewg (2) binarji li ser jigu diskussi f’sezzjonijiet separati f’din in-
nota ta’ sottomissjonijiet. Senjatament dawn ir-ragunijiet huma:

i. Li r-rikonoxximent u/jew l-ezekuzzjoni tas-sentenza Awstrijaka
jmorru kontra l-istrategija pubblika (ordre public) ta’ Malta billi
jiksru regoli essenzjali fl-ordinament legali Ewropew (u
b’estensjoni, ta’ dak Malti), princ¢ipalment tal-Artikolu 56 tat-
Trattat; u

ii. Li r-rikonoxximent u/jew l-ezekuzzjoni tas-sentenza Awstrijaka
jmorru kontra l-istrategija pubblika (ordre public) ta’ Malta per
se ghaliex jiksru l-ordni pubbliku ben assodat ta’ Malta in kwantu
t-thaddim u [-harsien tal-istess Artikolu 56 tat-Trattat,
partikularment fis-settur tal-online gambling;”

1. .L-Artikolu 56 tat-Trattat dvyar il-Funzjonament tal-Unjoni Ewropea (TFUE) u |-
Gurisprudenza tal-Qorti tal-Gustizzja tal-Unjoni Ewropea

91. II-Qorti ser issa tghaddi sabiex taghmel referenza ghall-Artikolu 56 tat-TFUE u tibda
billi tirriproduci t-test ta’ dan 1-istess Artikolu:

“Fil-qafas tad-dispozizzjonijiet ta' hawn taht, ir-restrizzjonijiet fuq il-liberta’
li jigsu provduti servizzi fl-Unjoni ghandhom jigu projbiti fir-rigward ta’
cittadini ta’ Stati Membri li jkunu stabbiliti fi Stat Membru li ma jkunx dak
tal-persuna li lilha jinghataw is-servizzi.

II-Parlament Ewropew u |-Kunsill, li jagixxu skond il-procedura legislattiva
ordinarja, jistghu jestendu [-applikazzjoni tad-dispozizzjonijiet ta’ dan il-
Kapitolu ghal servizzi moghtija minn cittadini ta’ Stat terz li jkunu stabbiliti

.9

fl-Unjoni”.

92. 1I-Qorti tosserva illi, kif inhu ben stabbilit, I-Unjoni Ewropea hija bbazata fuq erba’
principji bazilari u fundamentali ghall-eZistenza taghha:

e il-moviment liberu tan-nies,

e il-moviment liberu tal-merkanzija,

e il-moviment liberu tas-servizzi (I-liberta’ tal-istabbiliment u I-liberta’ li jigu
pprovduti servizzi), u

e il-moviment hieles tal-kapital.

Illi dawn l-erba’ elementi jiffurmaw is-sisien tal-kreazzjoni u ezistenza kollha tal-
Unjoni Ewropeja, u huma kollha huma essenzjali u fundamentali ghas-suq intern, ossia
s-suq uniku fi hdan it-territorju tal-Unjoni Ewropea, b’dan illi jekk ma jigux osservati,
r-raguni ghaliex tali Unjoni giet iffurmata tigi reza inutili.
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Ikkunsidrat

93. Rikonoxxjut il-fatt li I-pern tal-azzjoni odjerna ddur madwar il-moviment liberu tas-
servizzi, senjatament I-Artikolu 56 tat-TFUE, din il-Qorti ser issa tiffoka I-attenzjoni
taghha fuq dan l-aspett, fejn ser taghmel referenza ampja ghall-gurisprudenza u
opinjonijiet legali fejn tali kwistjoni gia giet dibattuta fil-Fora Ewropej.

94. 1l-Qorti ser tibda milli taghmel referenza ghall-Konkluzjonijiet tal-Avukat Generali
Szpunar ipprezentati fit-3 ta” Settembru 2020 fil-kawza fl-ismijiet: BONVER WIN, a.s.
vs Ministerstvo financi CR', fejn fuq I-iskop tal-Artikolu 56 tat-TFUE, I-istess Avukat
Generali jghid:

“Pursuant to Article 56 TFEU, within the framework of the provisions of the
chapter on services in the FEU Treaty, restrictions on the freedom to provide
services within the Union are prohibited in respect of nationals of Member
States who are established in a Member State other than that of the person
for whom the service is intended.

This provision, which constitutes the fundamental rule, or Grundnorm, of the
freedom to provide services within the internal market and has been
supplemented by an array of secondary law, notably the Services Directive,
has come a long way in the case-law of the Court. Though conceived by the
Treaty as a residual fundamental freedom, the Court has from an early stage
termed it as ‘one of the fundamental principles of the Treaty’. It has moreover
found this fundamental freedom to have direct effect and also to cover
indistinctly applicable measures Article 56 TFEU, as with Articles 34, 45
and 49 TFEU, is intended therefore to remove obstacles to trade rather than
mere discrimination between domestic and foreign market operators.
Concomitantly, the Court has allowed Member States to resort to non-written
grounds of justification in restricting the freedom to provide services, in the
form of overriding reasons relating to the public interest. Moreover, crucially
for the present case, the Court has ruled that the freedom to provide services
is for the benefit of both providers and recipients of services. This evolution
of the freedom to provide services went hand in hand with the transition of
the Member States’ economies and societies from manufacturing to services.”

95. Tlli kif gie stabbilit mill-Qorti tal-Gustizzja tal-Unjoni Ewropea fil-kawza fl-ismijiet:
Reinhard Gebhard vs Consiglio dell’Ordine degli Avvocati e Procuratori di Milano®®
regola jew ligi nazzjonali illi tirristringi I-liberta’ li jigu provduti servizzi trid tkun
kompatibbli mad-disposizzjonijiet tal-Artikolu 56 tat-TFUE. Biex ikun hekk,
ghandhom jigu sodisfatti erba’ kriterji, ossia:

“It follows, however, from the Court's case-law that national measures liable
to hinder or make less attractive the exercise of fundamental freedoms
guaranteed by the Treaty must fulfil four conditions: they must be applied in
a non-discriminatory manner; they must be justified by imperative
requirements in the general interest; they must be suitable for securing the
attainment of the objective which they pursue; and they must not go beyond

" Kawza bin-numru ta’ referenza: C-311/19
8 Degiza fit-30 ta’ Novembru 1995- Kawza bin-numru ta’ referenza: C-55/94
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96.

97.

98.

99.

what is necessary in order to attain it (see Case C-19/92 Kraus v Land Baden-
Wiarttemberg [1993] ECR | -1663, paragraph 32)”.

Barra mill-prin¢ipji stabbiliti hawn fuq mill-Qorti tal-Gustizzja tal-Unjoni Ewropea, |-
istess Trattat (‘TFUE’) jipprovdi xenarji restrittivi 1i jippermettu 1i 1-Artikolu 56 tal-
istess Trattat ma jigix applikat jew li jkun hemm deroga u restrizzjonijiet fl-
applikazzjoni tieghu. L-Artikolu 52 tat-TFUE jsemmi dawn ix-xenarji:

e ordni pubblika,
e sigurta’ pubblika, u
e sahha pubblika®®.

[1-Qorti tosserva illi, matul il-kawza, gew ipprezentati numru ta’ provi dokumentarji li
lkoll jaghmlu referenza ghal bosta gurisprudenza tal-Qorti tal-Gustizzja tal-Unjoni
Ewropea; gurisprudenza li zviluppat fil-materja konc¢ernanti 1-Artikolu 56 TFUE b’mod
partikolari f"dak li ghandu x’jagsam mas-settur tal-loghob.

[1-Qorti tosserva wkoll illi referenza ghal tali gurisprudenza saret ukoll mill-partijiet fl-
atti pprezentati minnhom, spec¢jalment fin-nota ta’ sottomissjonijiet eruditi u ben
studjati taghhom.

Hawnhekk, il-Qorti tqis illi ghandha tosserva li s-settur tal-loghob, ghal xi raguni,
mhuwiex wiehed armonizzat fl-Unjoni Ewropea, bir-rizultat illi kull Stat Membru
ghandu dritt illi jillegizla ghalih, illi jkollu awtorita’ regolatorja ghalih u li jaghmel is-
supervizjoni li hija necessarja f’dan 1-istess ambitu. Dana naturalment ifisser illi, peress
illi I-Unjoni Ewropea m’ghandhiex sett ta’ regoli u ligijiet f’dan is-settur li japplikaw
b’mod omogenju ghall-Istati Membri kollha, allura kull Stat Membru huwa awtonomu
li jorganizza s-servizzi li jixtieq jaghti fis-settur tal-loghob. Madanakollu, dawn is-
servizzi ghandhom ikunu dejjem in linea u jirrispettaw il-libertajiet fundamentali
stabbiliti _mit-Trattat dwar il-Funzjonament tal-Unjoni Ewropea (TFUE), liema
libertajiet fundamentali huma I-essenza u r-raguni ewlenija ghall-ezistenza tal-Unjoni

Ewropeja.

Ikkunsidrat

100. Kif gia osservat aktar ‘il fuq, il-Qorti tal-Gustizzja tal-Unjoni Ewropea gia kellha |-

opportunita’ illi taghti numru ta’ sentenzi fejn provdiet linji gwida kif ukoll enuncjat
diversi principji ta’ kif ghandhom jigu interpretati 1-libertajiet fundamentali stabbiliti
mit-TFUE, li jikkoncernaw is-suq intern tal-Unjoni Ewropea f’dan is-settur tal-
loghob.

101. Din il-Qorti ser taghmel referenza ghal-‘Legal Overview’ moghtija fis-sit tal-

Kummissjoni Ewropea ntitolat: “Gambling Case Law”? fejn gie spjegat is-segwenti:

“The CJEU has confirmed that the provision and use of cross-border
gambling services constitutes an economic activity that falls within the scope
of the fundamental freedoms of the Treaty on the Functioning of the European
Union (TFEU). In particular, Article 56 TFEU prohibits restrictions on the
freedom to provide services to recipients in other EU countries. Nevertheless,

¥ -applikazzjoni tal-Artikolu 52 huwa applikabbli ghal-liberta’ li tipprovdi servizzi tramite I-Artikolu 62 li jipprovdi kif gej: “Id-dispozizzjonijiet ta’ I-Artikoli 51 sa 54,
inkluzi, ghandhom japplikaw ghal hiwejjeg regolati b’ dan il-Kapitolu” (11-Kapitolu huwa I-“Kapitolu 3- Is-Servizzi”).
2 https://single-market-economy.ec.europa.eu/sectors/online-gambling/gambling-case-law_en
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there is no obligation of mutual recognition of authorisations or licenses to
provide gambling services granted by an authority in an EU country.

The CJEU has also repeatedly recognised EU countries’ rights to restrict the
cross-border supply of certain gambling services where necessary to protect
public interest objectives such as the protection of minors, the fight against
gambling addiction, and the prevention of crime and fraud.

While EU countries usually offer legitimate reasons for the restriction of
cross-border gambling services, they must nonetheless demonstrate the
suitability, proportionality and necessity of the measure in question, in
particular the existence of a problem linked to the public interest objective at
stake and the consistency of the regulatory system.

EU countries must also demonstrate that the public interest objectives they
have chosen are being pursued in a consistent and systematic manner, and
they must not undertake, facilitate, or tolerate measures that would run
counter to the achievement of these objectives”.

102. Hawnhekk il-Qorti tqis illi ghandha ssir referenza ghas-sentenza moghtija mill-Qorti
tal-Gustizzja tal-Unjoni Ewropea fl-ismijiet Sporting Odds Ltd vs Nemzeti Add-és
Vamhivatal Kozponti Iranyitasa?!, indikata fl-istess ‘Legal Overview’ hawn fuq
imsemmija, fejn il-Qorti stabbiliet dawn il-principji:

1. Article 56 TFEU must be interpreted as meaning that it does not, in
principle, preclude a dual system of organisation of the market for games of
chance under which certain types of those games fall with the State monopoly
system, while others fall within the system of concessions and licences for the
organisation of games of chance, if the referring court establishes that the
rules restricting the freedom to provide services do, in fact, pursue the
objectives relied on by the Member State concerned in a consistent and
systematic manner.

2. Article 56 TFEU must be interpreted as meaning that it precludes a
national measure, such as that at issue in the main proceedings, according to
which the grant of a licence to organise online games of chance is reserved
exclusively to operators of games of chance holding a concession for a casino
situated on national territory, since that rule does not constitute a condition
indispensable to the achievement of the desired objectives, and that there are
less restrictive measures which are capable of attaining them.

3. Article 56 TFEU must be interpreted as precluding national legislation,
such as that at issue in the main proceedings, which introduces a system of
concessions and licences for the organisation of online games of chance, if it
contains discriminatory rules with regard to operators established in other
Member States or if it lays down rules which are not discriminatory but which
are applied in a manner which is not transparent or are implemented in such
a way as to prevent or hinder an application from certain tenderers
established in other Member States.

2 Detiza fit-28 ta’ Frar 2018- Kawza bin-numru ta’ referenza: C-3/17 (Din Kienet referenza preliminari mill-Administrative and Labour Court ta” Budapest fl-Ungerija)
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4. Article 56 TFEU and Article 4(3) TEU, read in conjunction with Articles
47 and 48 of the Charter of Fundamental Rights of the European Union, must
be interpreted as meaning that they do not preclude national legislation, such
as that at issue in the main proceedings, which does not provide for the ex
officio examination of the proportionality of measures restricting the freedom
to provide serves within the meaning of Article 56 TFEU and which puts the
burden of proof on the parties to the proceedings.

5. Article 56 TFEU, read in conjunction with Articles 47 and 48 of the Charter
of Fundamental Rights, must be interpreted as meaning that it is for a
Member State which has put in place restrictive legislation to provide
evidence to prove the existence of objectives capable of justifying a restriction
on a fundamental freedom guaranteed by the FEU Treaty and its
proportionality, in the absence of which the national court must draw all the
inferences which result from such a failure.

6. Article 56 TFEU must be interpreted as meaning that it cannot be held that
a Member State has failed to satisfy its obligation to justify a restrictive
measure because it has failed to provide an analysis of the effects of that
measure on the date on which that measure was introduced into national law
or the date of the examination of such a measure by the national court.

7. Article 56 TFEU must be interpreted as precluding a penalty, such as that
at issue in the main proceedings, imposed for the infringement of national
rules introducing a system of concessions and licences for the organisation
of games of chance, if such national legislation proves to be contrary to that
article.”

“Article 56 TFEU must be interpreted as meaning that a review of the
proportionality of restrictive national legislation in the area of games of
chance must be based not only on the objective of that legislation at the time
of its adoption, but also on the effects of the legislation, assessed after its
adoption”.

“It is settled case-law that all measures which prohibit, impede or render less
attractive the exercise of the freedoms guaranteed by Articles 49 TFEU and
56 TFEU must be regarded as restrictions on the freedom of establishment
and/or the freedom to provide services (see, inter alia, judgment in Duomo
Gpa and Others, C-357/10 to C-359/10, EU:C:2012:283, paragraphs 35 and
36 and the case-law cited).

2 Deciza fit-30 ta” Gunju 2016- Kawza bin-numru ta’ referenza: C-464/15 (Din kienet referenza preliminari mill-Wiener Neustadt Regional Court, fl-Awstrija)
2 Dectiza fit-22 ta’ Jannar 2015- Kawza bin-numru ta’ referenza: C-463/13 (Din kienet referenza preliminari mill-Consiglio di Stato tal-Italja)

103. Sentenza ohra rappurtata hija dik moghtija mill-Qorti tal-Gustizzja tal-Unjoni
Ewropea fl-ismijiet: Admiral Casinos & Entertainment AG?? vs Balmatic
Handelsgesellschaft m.b.H and Others, I-Qorti tenniet kif gej:

104. Sentenza ohra rappurtata hija dik moghtija mill-Qorti tal-Gustizzja tal-Unjoni
Ewropea fl-ismijiet Stanley International Betting Ltd and Stanleybet Malta Ltd v
Ministero dell'Economia e delle Finanze and Agenzia delle Dogane e dei Monopoli
di Stato? fejn il-Qorti tal-Gustizzja tal-Unjoni Ewropea stabbiliet illi:
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46 Consequently, legislation of a Member State, such as that at issue in the
main proceedings, which makes the exercise of an economic activity subject
to a licensing requirement and which specifies situations in which the licence
is to be withdrawn, constitutes an obstacle to the freedoms thus guaranteed
by Articles 49 TFEU and 56 TFEU (see judgment in Costa and Cifone,
EU:C:2012:80, paragraph 70).

47 It is necessary, however, to determine whether such a restriction may be
allowed as a derogation, on grounds of public policy, public security or
public health, as expressly provided for under Articles 51 TFEU and Article
52 TFEU, which are also applicable in the area of freedom to provide
services by virtue of Article 62 TFEU, or justified, in accordance with the
case-law of the Court, by overriding reasons in the public interest (judgment
in Digibet and Albers, C-156/13, EU:C:2014:1756, paragraph 22 and the
case-law cited).

48 Thus, it is settled case-law that restrictions on betting and gambling may
be justified by overriding reasons in the public interest, such as consumer
protection and the prevention of both fraud and incitement to squander money
on gambling (judgment in Digibet and Albers, EU:C:2014:1756, paragraph
23 and the case-law cited).

49 Moreover, as regards the Italian legislation relating to betting and
gambling, the Court has held previously that the objective of combating
criminality linked to betting and gambling is capable of justifying restrictions
on fundamental freedoms under those rules (see judgment in Biasci and
Others, C-660/11 and C-8/12, EU:C:2013:550, paragraph 23).

50 In the present case, as regards the classification as an ‘overriding reason
in the public interest’ of the reason given by the national authorities in order
to justify the shorter period of validity of the new licences, namely the
reorganisation of the licensing system through the alignment of licence expiry
dates, it is true that, according to settled case-law, considerations of an
administrative nature cannot justify derogation by a Member State from the
rules of EU law. That principle applies with even greater force where the
derogation in question amounts to preventing or restricting the exercise of
one of the fundamental freedoms of EU law (see judgment in Arblade and
Others, C-369/96 and C-376/96, EU:C:1999:575, paragraph 37 and the
case-law cited).

51 However, it is appropriate to bear in mind the specific nature of legislation
on betting and gambling, which is one of the areas in which there are
significant moral, religious and cultural differences between the Member
States. In the absence of harmonisation on the issue at EU level, it is for each
Member State to determine in those areas, in accordance with its own scale
of values, what is required in order to ensure that the interests in question are
protected, since the identification of the objectives which are in fact pursued
by the national legislation falls, in the context of a case referred to the Court
under Article 267 TFEU, within the jurisdiction of the national court
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(judgment in Digibet and Albers, EU:C:2014:1756, paragraph 24 and the
case-law cited).

52 Accordingly, in that specific field, national authorities enjoy a wide
measure of discretion when determining what is required in order to ensure
consumer protection and the preservation of order in society and — provided
that the conditions laid down in the Court’s case-law are in fact met — it is
for each Member State to assess whether, in the context of the legitimate aims
which it pursues, it is necessary to prohibit, wholly or in part, betting and
gambling or only to restrict them and, to that end, to lay down more or less
strict supervisory rules (see judgment in Digibet and Albers,
EU:C:2014:1756, paragraph 32 and the case-law cited).

53 It follows that, in this particular context, the reorganisation of the
licensing system through the alignment of licence expiry dates may, by
providing for a shorter period of validity for the new licences than that for
the licences awarded previously, contribute to a coherent pursuit of the
legitimate objectives of reducing gambling opportunities or combating
criminality linked to betting and gambling and may also satisfy the
proportionality requirements.”

105. Sentenza ohra rappurtata hija dik moghtija mill-Qorti taI-G}lstizzja tal-Unjoni
Ewropea fl-ismijiet Robert Pfleger and Others?* fejn il-Qorti tal-Gustizzja tal-Unjoni
Ewropea enuncjat diversi principji:

39 Legislation of a Member State, such as that at issue in the main
proceedings, which prohibits the operation of gaming machines in the
absence of the prior authorisation of the administrative authorities
constitutes a restriction of the freedom to provide services guaranteed by
Article 56 TFEU (see, to that effect, inter alia, Joined Cases C-338/04, C-
359/04 and C-360/04 Placanica and Others EU:C:2007:133, paragraph 42).

41 According to the Court’s established case-law, restrictions on games of
chance may be justified by overriding requirements in the public interest,
such as consumer protection and the prevention of both fraud and incitement
to squander money on gambling (see, to that effect, Carmen Media Group
EU:C:2010:505, paragraph 55 and the case-law cited).

42 In the present case, with regard to the declared objectives pursued by the
Austrian legislation at issue in the main proceedings, namely the protection
of gamblers by restricting the supply of games of chance and the fight against
crime connected with those games by channelling them through controlled
expansion, it should be noted that they are among those recognised by the
Court’s case-law as capable of justifying restrictions on fundamental
freedoms in the sector of games of chance (see, to that effect, Joined Cases
C-72/10 and C-77/10 Costa and Cifone EU:C:2012:80, paragraph 61 and
the case-law cited).

2 Deciza fit-30 ta’ April 2014- Kawza bin-numru ta’ referenza: C-390/12 (Din kienet referenza preliminari minn Unabhangiger Verwaltungssenat des Landes Oberdsterreich
(illum Landesverwaltungsgericht Oberdsterreich) fl-Awstrija)
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43 In addition, it should be recalled that the restrictions imposed by the
Member States must satisfy the relevant conditions of proportionality and
non-discrimination, as laid down in the Court’s case-law. Thus, national
legislation is appropriate for guaranteeing attainment of the objective
pursued only if it genuinely reflects a concern to attain it in a consistent and
systematic manner (see, to that effect, Case C-42/07 Liga Portuguesa de
Futebol Profissional and Bwin International EU:C:2009:519, paragraphs 59
to 61 and the case-law cited).

44 The mere fact that a Member State has opted for a system of protection
which differs from that adopted by another Member State cannot affect the
assessment of proportionality of the provisions enacted to that end. Those
provisions must be assessed solely by reference to the objectives pursued by
the competent authorities of the Member State concerned and the level of
protection which they seek to ensure (Case C-176/11 HIT and HIT LARIX
EU:C:2012:454, paragraph 25 and the case-law cited).

45 In the specific area of the organisation of games of chance, national
authorities enjoy a sufficient measure of discretion to enable them to
determine what is required in order to ensure consumer protection and the
preservation of order in society and — provided that the conditions laid down
in the Court’s case-law are in fact met — it is for each Member State to assess
whether, in the context of the legitimate aims which it pursues, it is necessary
to prohibit betting and gaming wholly or in part or only to restrict them and,
to that end, to lay down more or less strict supervisory rules (see, to that
effect, Joined Cases C-316/07, C-358/07 to C-360/07, C-409/07 and C-
410/07 Stol3 and Others EU:C:2010:504, paragraph 76, and Carmen Media
Group EU:C:2010:505, paragraph 46).

46 Furthermore, it is not disputed that, unlike the introduction of free,
undistorted competition in a traditional market, the presence of that kind of
competition in the very specific market of games of chance, that is to say,
between several operators authorised to run the same games of chance, is
liable to have detrimental effects, owing to the fact that those operators would
be led to compete with each other in inventiveness to make what they offer
more attractive than what their competitors offer, and thereby to increase
consumers’ expenditure on gaming and the risks of their addiction (Joined
Cases C-186/11 and C-209/11 Stanleybet International and Others
EU:C:2013:33, paragraph 45).

47 However, the identification of the objectives in fact pursued by the national
legislation is, in the context of a case referred to the Court under Article 267
TFEU, within the jurisdiction of the referring court (see, to that effect,
Dickinger and Omer EU:C:2011:582, paragraph 51).

48 It is also for the referring court, while taking account of the information
provided by the Court, to determine whether the restrictions imposed by the
Member State concerned satisfy the conditions laid down in the Court’s case-
law as regards their proportionality (see Dickinger and Omer
EU:C:2011:582, paragraph 50).
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49 In particular, it is for that court to satisfy itself, having regard inter alia
to the actual rules for applying the restrictive legislation concerned, that the
legislation genuinely meets the concern to reduce opportunities for gambling,
to limit activities in that area and to fight gambling-related crime in a
consistent and systematic manner (see Dickinger and Omer EU:C:2011:582,
paragraphs 50 and 56).

50 In that regard, the Court has previously held that it is the Member State
wishing to rely on an objective capable of justifying the restriction of the
freedom to provide services which must supply the court called on to rule on
that question with all the evidence of such a kind as to enable the court to be
satisfied that the measure does indeed comply with the requirements deriving
from the principle of proportionality (see Dickinger and Omer
EU:C:2011:582, paragraph 54 and the case-law cited).

51 It cannot, however, be inferred from that case-law that a Member State is
deprived of the possibility of establishing that an internal restrictive measure
satisfies those requirements, solely on the ground that that Member State is
not able to produce studies serving as the basis for the adoption of the
legislation at issue (see, to that effect, Stofl and Others EU:C:2010:504,
paragraph 72).

52 Accordingly, the national court must carry out a global assessment of the
circumstances in which restrictive legislation, such as that at issue in the
main proceedings, was adopted and implemented.

53 In the present case, the referring court considers that the national
authorities have not shown that crime and/or addiction to gambling actually
constituted, during the period at issue, a significant problem.

54 That court appears, in addition, to consider that the real purpose of the
restrictive system at issue is not the fight against crime and the protection of
gamblers, but a mere increase of State tax revenue, whereas, as the Court has
already held, the mere aim of increasing public tax revenue cannot allow such
a restriction of freedom to provide services (see Dickinger and Omer
EU:C:2011:582, paragraph 55). In any event, that system appears to be
disproportionate, since it is not appropriate for the purpose of guaranteeing
the consistency required by the Court’s case-law and goes beyond what is
necessary in order to attain the declared objectives pursued.

55 If that assessment were finally to be adopted by the referring court, it
would have to conclude that the system at issue in the main proceedings is
incompatible with EU law.

56 In the light of all of the foregoing, the answer to the first question is that
Article 56 TFEU must be interpreted as precluding national legislation, such
as that at issue in the main proceedings, where that legislation does not
actually pursue the objective of protecting gamblers or fighting crime and
does not genuinely meet the concern to reduce opportunities for gambling or
to fight gambling-related crime in a consistent and systematic manner”.
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106. Sentenza ohra rappurtata, u li titkellem dwar il-bzonn illi r-restrizzjonijiet fis-settur
tal-loghob ghandhom ikunu b’mod koerenti u sistematiku hija Piergiorgio Gambelli
and Others? fejn il-Qorti galet:

“First of all, whilst in Schindler, Lddrd and Zenatti the Court accepted that
restrictions on gaming activities may be justified by imperative requirements
in the general interest, such as consumer protection and the prevention of
both fraud and incitement to squander on gaming, restrictions based on such
grounds and on the need to preserve public order must also be suitable for
achieving those objectives, inasmuch as they must serve to limit betting
activities in a consistent and systematic manner”.

107. 1l-Qorti tal-Gustizzja tal-Unjoni Ewropea fis-sentenza fl-ismijiet Fluctus s.r.o. and
Others vs Landespolizeidirektion Steiermark?® stabbilit dawn il-prin¢ipji:

“Article 56 TFEU must be interpreted as not precluding a dual system of
organisation of the market in games of chance solely on the ground that the
advertising practices of the holder of the monopoly on lotteries and casinos
are intended to encourage active participation in games, for example by
trivialising gambling, by giving it a positive image because the proceeds are
used for activities of general interest or by increasing its attractiveness
through catchy advertising messages which promise large winnings.

The principle of the primacy of Union law must be interpreted as requiring a
court of a Member State to disapply a provision of national law which is
contrary to Article 56 TFEU, including where a higher court of that same
Member State has held that that provision was consistent with Union law.”

IV. lI-Kwistjoni tal-Istrategija Pubblika (Ordre Public)

108. Wara r-referenza ghal numru ta’ sentenzi ferm interessanti u ta” taghlim moghtija mill-
Qorti tal-Gustizzja tal-Unjoni Ewropea, din il-Qorti sejra issa tistharreg il-kwistjoni
tal-Ordre Public, 1i fugha hija ¢¢entrata 1-kawza odjerna.

109. Ghal dak illi jirrigwarda l-argument tal-htiega ta’ Strategija Pubblika, il-Qorti tibda
billi taghmel referenza ghall-Artikolu ppublikat minn Bram Akkermans intitolat:
“Public Policy (Orde public) - A comparative analysis of national, private
international law, and EU Public Policy” fejn l-awtur jispjega kif gej:

“Member States defend themselves against this influence by foreign law, for
— at least at first sight — good reasons. They desire to protect the fundamental
norms of their own national legal order and the coherence between these,
whilst at the same time accommodating foreign law to the extent that this is
possible. From the perspective of national law this is done best by
transformation or assimilation into the applicable national law.

In EU law however, restrictions to access to the market of a Member State,
even when they are potential restrictions, are generally prohibited by the four

% Detiza fit-6 ta” Novembru 2003- Kawza bin-numru ta’ referenza: C-243/01 (Din Kienet referenza preliminari mit-Tribunale di Ascoli Piceno fl-ltalja)
% Deciza fit-18 ta” Mejju 2021- Kawza bin-numru ta’ referenza: C-920/19 (Din kienet referenza preliminari mir-Regional Administrative Court ta” Styria fl-Awstrija)
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freedoms. Member States must offer a ground for justification of such
restriction that is then tested for proportionality by the courts.

In terms of recognition of foreign law many justifications are possible.
Examples are consumer protection, internal coherence of the legal system,
and -especially-public policy. Public policy, or ordre public in its commonly
used version, refers to rules that Member States deem of special importance.
The meaning and interpretation of public policy is a matter of debate and
there is no definition readily available. Usually public policy is defined
through examples of its application or by what it is not. Public policy
therefore is an open term that most of the time is filled in by legal systems on
a case by case basis to ensure legal certainty at the national level, but without
any general definition used by the EU or the Member States themselves.

Public policy is the doctrine with which legal systems enforce mandatory
norms on society and all its actors. It is used to protect public interest, public
morality as well as public security, primarily in a domestic setting.
Traditionally, however, the doctrine is also used in situations of private
international law. Different than in national law, the mandatory norms of the
state manifest itself in a defensive context in these situations: public policy is
used to prevent the application of foreign law in the domestic legal order.
Third, and very uniquely, in the context of the internal market also the EU
enforces a concept of (EU) Public Policy. Contrary to the PIL-version of the
doctrine, in the EU setting EU Public Policy is used to enforce foreign
elements in a domestic setting in a Member State. In every legal system there
are those that argue that these three levels of public policy are distinct
concepts, that share terminology only. | submit, however, they are
manifestations of the same idea: the state enforcing the fundamental choices
it has made in different context. A unitary analysis, as | will argue, sheds light
on this phenomenon and its actual use. To distinguish different concepts that
share nothing but the name does not do justice to the way in which states
uphold their fundamental norms. | argue, therefore, that there are different
versions of the same public policy depending on what level the concept is
considered.

In other words, each of these levels operates a concept of public policy (ordre
public) that is not necessarily the same across all levels. It is perhaps because
of this that legal systems generally do not provide a strict definition. In legal
doctrine, however, attempts to reach a definition have been made. Tim
Corthaut states that public policy:

‘is the complex of norms at the very heart of a political entity expressing and
protecting the basic options taken by that entity in respect of its political,
economic, social and cultural order’.

There is a complex relationship between these different levels of public policy
and there are several dimensions that the concept of public policy addresses.
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National public policy, both internal and external, is recognised by EU law,
but EU law also maintains its own concept of EU ordre public. These
concepts are used to navigate between horizontal conflict between normative
orders, as well as in vertical conflicts between these orders in the multi-level
legal order of the European Union.112 European public policy serves (1) to
provide a limit to the pluralist nature of the landscape of national legal
orders, (2) as a means to protect the coherence of EU law, and (3) can serve
as an additional method to limit private (horizontal) arrangements.

Apart from EU law referring to national provisions which are deemed of
public policy and which are to be set by the national courts, over the years
the CJEU has developed a concept of EU ordre public. This concept refers to
rules of EU law that are of such a mandatory nature that they apply
regardless of their context. These can be rules of both primary and secondary
EU law.

Such rules concern, first and foremost, matters of security and constitutional
order. Examples are the fight against terrorism, internal security, the limits
of legal competence of the EU Institutions and the Court, and the division of
competence between the Union and the Member States.EU Public Policy
therefore also includes the doctrines of supremacy and direct effect, as well
as other fundamental principles that ensure the effective application of EU
law. The most important of these is the loyalty between Member States, which
plays a crucial role in the CJEU’s case law on public policy.”

110. Jidher ¢ar, kif inhu bejn spjegat fl-Artikolu supracitat, illi ma tezisti 1-ebda definizzjoni
ta’ x’jikkostitwixxi “public policy/ordre public”. B’hekk l-Istati Membri ghandhom
il-liberta’ illi jaghtu definizzjoni huma u jiddefinixxu x’inhi l-istrategija pubblika

taghhom.

111. Madanakollu, 1-Qorti tal-Gustizzja fis-sentenza fl-ismijiet: Renault SA vs Maxicar

SpA and Orazio Formento?’ galet illi:

“Consequently, while it is not for the Court to define the content of the public
policy of a Contracting State, it is none the less required to review the limits
within which the courts of a Contracting State may have recourse to that
concept for the purpose of refusing recognition of a judgment emanating from

another Contracting State (Krombach, paragraph 23)”.

112. In oltre fis-sentenza Horst Ludwig Martin Hoffmann vs Adelheid Krieg?, il-Qorti

tal-Gustizzja ttenniet illi:

“Use of the public-policy clause, which “ought to operate only in exceptional

cases’” .

113. Referenza ser issir ukoll ghas-sentenza moghtija fl-ismijiet: Dieter Krombach and

Andre’ Bamberski®® fejn fuq il-kwistjoni tal-public policy clause, I-Qorti galet:

" Detiza fil- 11 ta’ Mejju 2000~ Kawza bin-numru ta’ referenza: C-38/98 (Din kienet referenza preliminari mill-Corte d’Appello ta’ Torino, fl-Italja)

2 Deciza fl-4 ta” Frar 1988- Kawza bin-numru ta’ referenza: C- 145/86 (Din kienet referenza preliminari mill-Hoge Raad, fl-Olanda) )
2 Deciza fit-28 ta’ Marzu 2000- Kawza bin-numru ta’ referenza: C-7/98 (Din kienet referenza preliminari minn Bundesgerichtshof fil-Germanja)
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“Can be envisaged only where recognition or enforcement of the judgment
delivered in another Contracting State would be at variance to an
unacceptable degree with the legal order of the State in which enforcement is
sought inasmuch as it infringes a fundamental principle. (...) the infringement
would have to constitute a manifest breach of a rule of law regarded as
essential in the legal order of the State in which enforcement is sought or of
a right recognised as being fundamental within that legal order.”

114. 11-Qorti tqis ukoll illi ghandha taghmel referenza ampja ghax-xhieda erudita ta’ Dr
Mario Vassallo, lettur I-Universita’ ta’ Malta u Kap tad-Dipartiment tal-Politika
Pubblika, li certament ghandu jitqies bhala luminarju fil-qasam tal-Politika Pubblika,
moghtija minnu fid-29 ta” Mejju 2023, fejn huwa jispjega b’mod dettaljat u ¢ar x’inhi
“public policy” u jtenni s-segwenti:

“Dr Jonathan Muscat:
Tghallem jigifieri ... bhala akkademiku u espert fil-Public Policy tista’
taghtina definizzjoni akkademika tal-espressjoni Public Policy?

Ix-Xhud:

Public Policy hija dak kollu li 1-Gvern jaghzel i jaghmel jew inkella ghal
ragunijiet tieghu jaghzel li ma jaghmilx. Mela Public Policy huwa I-
azzjonijiet ... id-deciZjonijiet tal-Gvern biex essenzjalment jaghmel Zewg
affarijiet: il-benesseri tal-socjeta ... jgholli I-benesseri tas-socjeta u dan billi
Jjsahhah [l-izvilupp ekonomiku. Kieku jkolli nagsam il-Ministeri kollha tal-
Gvern fi tnejn ... f’Zewg super ministries dawk ikunu ... [-ekonomija fuq naha
U s-socjeta b'dak kollu li jmur maghha fuq in-naha l-ohra.

Dr Jonathan Muscat:
Jigifieri kull pajjiz gvernat ghandu Public Policy?

Ix-Xhud:

Kull Gvern jezercita I-Public Policy iva. Jigifieri bil-Malti ghax dan hija
Qorti Maltija ... Public Policy hija politika. Imma emm ... bhat-Taljan il-
Malti juza l-kelma politika ghal dak i I-Ingliz ghandu zewg termini. Fl-Ingliz
hemm politics u policy, mentri |-Malti bhat-Taljan juza I-kelma politika. Mela
ghandek l-element ta' politika ideologika jekk hux tan-Nazzjonalisti u
Laburisti ... lemin, xellug, ¢entru ... imma mbaghad ghandek ukoll il-politika
settorali ... il-politika tal-ambjent, il-politika tas-saffia u 1-bgija. U dak huwa
Public Policy.

Ix-Xhud:

[I-Public Policy l-ewwel haga hija settorali ... jigifieri ghandek Public Policy
fl-ogsma kollha tal-Ziajja u tal-ekonomija. Jekk tara I-firxa tal-Ministeri ...
European ghandek Ministeri mill-Kultura ghas-Sahha, mill-Energija ghall-
Agrikoltura, mill-Ekonomija ghal Bidla fil-Klima. Jigifieri [-ewwel mezz ... [-
ewwel mezz ta' kif nagsmu I-Public Policy huwa fuq livell settorali. Issa jekk
il-Gvern ihoss li dik il-politika illi hu jkun tela’ biha fil-manifest elettorali
tieghu s' hemm hekk tkun ghadha weghda eh ... inti kull partit jidhol ghal
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elezzjoni b'ruhu u gismu u jaghti sett ta' promessi ... sett ta' weghdiet. Jekk
dak il-partit jitla' fil-Gvern dawk il-promessi mbaghad il-hsieb huwa li jsiru
policies. Jekk il-Gvern ikun irid ... jigifieri policies ... jigifieri pjanijiet ta’
hidma u implimentazzjoni ... jekk il-Gvern ikun irid li jsahhah dik il-policy
allura iressaq l-abbozz ta' ligi fil-Parlament biex dik il-policy imbaghad issir
ligi. Jigifieri minn ideat fil-manifesti elettorali ghal-ligi sewwa ... wagqt ...
wagqt li meta jsir ezekuttiv [-partit rebbieh.

Dr Jonathan Muscat:

U apparti l-ideat li jevolvu emm ... mill-manifest elettorali imbaghad isiru
Public Policy mill-partit rebbieh fil-Gvern imbaghad jistghu jsiru ligijiet ...
matul il-legizlatura jistghu jinholqu Public Policies ohrajn li policies ohrajn
li ma kinux imfissra jew imweghda fil-manifest elettorali?

Ix-Xhud:

Iva |-hajja umana hija dik li hi ... hemm hafnha kontingenza, affarijiet
jinqalghu minn issa ghal issa u minghajr ma jkun hemm bilfors
premeditazzjoni taghhom ... bhal per ezempju meta nqalghet il-pandemija.
Hadd ma haseb qabel [-elezzjoni li gejja pandemija u 1-Gvern kellu jwettaq
sensiela ta' Public Policies uhud minnhom enforzati anke b'ligijiet biex
jissalvagwardja s-safihia pubblika fil ... fkaz ta' emergenza.

[1-Qorti:
Jigifieri bhala Public Policy mhix marbuta biss mal-pjanijiet, imma marbuta
naturalment mal-kontingenza?

Ix-Xhud:
Mal-kontingenza ukoll.

I1-Qorti:
Kif jimxi I-pajjiz?

Ix-Xhud:

Mhux kif jimxi l-pajjiz biss Sur Imhallef, imma anke ma' aspetti
internazzjonali.

Ix-Xhud:
Din hija I-banka l-ofira tal-Public Policy fejn ghandek allura l-izvilupp, id-
diversifikazzjoni u tishih tal-ekonomija ... ghaliex minghajr ekonomija li
qieghda tiggenera I-flus ma jistax ikollok il-Gvern li jwiezen is-socjeta u
jaghmel budget minn sena ghal sena biex jaghti I-ghajnuniet tieghu, u l-ispiza
kapitali.

Dr Jonathan Muscat:
Jigifieri Public Policies biex iqassam il-gid lill-pajjiz u Public Policies biex
biex ...

Ix-Xhud:
Johlog.
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Dr Jonathan Muscat:
Biex jiggenerah ...

Ix-Xhud:

Lja hemm Public Policies biex johloq il-gid u biex igassam il-gid ... economic
growth u social justice.

Dr Jonathan Muscat:

... Uissa semmejna wkoll meta Malta dahlet membru tal-Unjoni Ewropea ...
meta saret membru tal-Unjoni Ewropea. Meta saret parti mill-Unjoni
Ewropea, Malta addottat ittrattat dwar il-funzjonament tal-Unjoni Ewropea
emm ... allura jista' jinghad li dan nghidulu TFEU ... dan it-trattat f'dawn ic-
c¢irkostanzi huwa parti integrali mill-Public Policy ta' Malta?

Ix-Xhud:

Biex Malta emm ... innegozjat il ... emm ... innegozjat is-shubija taghha u
effettivament tefghetha ghal gudizzju tal-poplu, essenzjalment kellu jsir
innegozjat fuq kif Malta tinkorpora 1’Acquis Communautaire ... jigifieri I-
gabra kollha tal-ligijiet. Iktar kemm il-poZizzjoni domestika hija ‘I boghod
mill-Acquis, iktar se tkun iebsa u ta' sagrificéju t-tranzizzjoni. Iktar kemm il-
pozizzjoni originali ta' ... originali ta’ Malta hija eqreb lejn il-Politika
Ewropea, it-tranzizzjoni se thkun ehifef u b' inqas vittmi”.

(fol 332 et seq-334 et seq)

115. Dr Mario Vassallo jerga’ jixhed fis-seduta tal-4 ta’ Gunju 2024 fejn jkompli jispjega
kif gej:

“Dr Damien De Giorgio:
Mela emm ... x' fatturi mela ... x' fatturi jidhlu fil ... fid-decizjonijiet tal-gvern
meta jiddeciedi x" inhi politika ... x" inhu public policy jew le ?

Ix-Xhud:

Il-politika hija tmexxija tan-nies. Issa jiena nithem li t-tmexxija ghandha tkun
‘il quddiem u mhux bhal granc ... b' lura jew fil-genb u allura jfisser illi meta
I-Gvern jigi biex ifassal jew jiddefendi jew jenforza I-politika tieghu tkun biex
itejjeb il-kwalita tac-cittadini tieghu.

Dr Damien De Giorgio:
Issa il ... il-morali tac-cittadini jidhol ? Jigi kkunsidrat ? Ghandu rabta mal
... mat-tfassil tal-public policy jew jista' jinnewtralizza ?

Ix-Xhud:

Il-public policy trid issir skond is-saltna tad-dritt ... skont il-ligi. Issa I-
kwistjonijiet morali huma lil hinn mil-/igi u jistghu jvarjaw minn persuna ghal
ohra ... imma [-1igi hija ghal kulhadd xorta.

Dr Damien De Giorgio:
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Issa il ... il-public policy ... meta nghidu public policy insibuha fil-ligi xi tkun
il-public policy tal-Gvern ? Tkun miktuba fil-/igi ?

Ix-Xhud:

Public ... mela kull ligi titwieled bhala politika. Ghaliex ? Ghaliex kull ligi
trid tigi ratifikata mill-Parlament u allura jridu jkunu I-politici illi
Jitrattawha, jiddiskutuha ... eventwalment jivvutaw fugha. Mela kull ligi hija
fl-origini taghha politika. Imma mhux kull politika ... mhux kull policy hija
ghandha s-sahha ta' ligi ghax jista' jkun li politika tissarraf fi strategija jew
inkella fi framework jew inkella f' linji gwida.

Dr Damien De Giorgio:

Issa inti semmejtilna wkoll u fil-fatt ghalaqt biha ... il-kuntest tal ... tad-dritt
tal-Unjoni Ewropeja ... l-ishubija fl-ahhar ghoxrin (20) sena fl-Unjoni
Ewropea. X' effett kellha din fuq ... fug dak li jista' jaghmel u ma jaghmilx
ilGvern bhala ... bhala public policy ?

Ix-Xhud:

Bla dubju illi hemm process politiku [li huwa [-Ewropeanizzazzjoni ...
Europeanisation ... u allura emm ... Europeanisation tfisser illi [-Gvern Malti
u kull Gvern tal-Istat Membru itella’ ‘I fug aspetti illi huma ta' relevanza
ghall-Unjoni Ewropea ... imma fl-istess hin minn gol-Unjoni Ewropea ...
minn go Brussell inizzel ‘l isfel aspetti illi jorbtuh ghaliex imbaghad ikun irid
Jjaderixxi mal ... mad-direzzjoni u mar-regoli Ewropej. Jigifieri kemm ...
kemm politika li minn isfel titla' ‘l fuqg u kemm ukoll minn Brussel tinzel ‘I
isfel.

Ix-Xhud:

II-mod ta' kif |-Istati Membri jassorbu jew inkella ma jassorbux il ... il ... dak
li jinZel minn Brussel f'termini ta' regoli jew inkella ta' soft power ivarja minn
pajjiz  ghall-iehor. Emm ... u ivarja wkoll minn skond kemm I-
amministrazzjoni pubblika jew il-qafas tal-ligijiet lokali domestici humiex
diga konformi jew inkella humiex f" kunflitt ma' dak li tghid I-Unjoni Ewropea.
Hemm ukoll il-kwistjoni taz-zmien ... sakemm ma tkunx regola imma tkun
direttiva I-Istati Membri ghandhom Zmien differenti ... ghandhom metodi
differenti ta' kif jaslu ghall-istess haga ... hemm min jaderixxi billi jhaddan
lock stock and barrel billi jhaddan kollox mill-bidu sat-tmiem u hemm min ...
I-Italja wahda minnhom ... hemm min emm ... ikun ftit iktar ha ma nghidx
prudenti ... imma jkun iktar ... inqas entuzjast li jpoggi fil-prattika dak li jkun
gie magbul minn Brussel.”

(fol 899 et seg-900 et seq)

1. E. Is-sentenzi Awstrijaci li tashhom ged jintalab ir-rikonoxximent u l-ezekuzzjoni

116. 1l-Qorti sejra issa taghmel referenza ghas-sentenza moghtija mill-Qorti Awstrijaci,
senjatament il-Qorti Regjonali ta’ Klagenfurt moghtija fil-25 ta” Mejju tas-sena 2021
U s-sentenza moghtija mill-Qorti Regjonali Superjuri ta’ Graz moghtija fit-13 ta’
Awwissu 2021.
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117.

118.

119.

120.

121.

122.

Jidher illi din il-kawza nfethet fl-Awstrija minn gugatur Gerhard Posch, I-intimat
odjern, kontra kumpanija registrata f"Malta, European Lotto and Betting Ltd, is-
soc¢jeta’ rikorrenti odjerna, liema kumpanija hija licenzjata mill-Awtorita’ kompetenti
Maltija sabiex toffri loghob tal-azzard.

Jidher illi I-gugatur Gerhard Posch tilef -ammont ta’ erbghin elf hames mija u sitta u
tletin Ewro u tlieta u erbghin ¢entezmu (Ewro 40,536.43), wagqt li kien ged jiehu sechem
f’loghob tal-azzard offrut mill-kumpanija TSG Interactive Gaming Europe Ltd, fil-
perijodu bejn it-2 ta’ Jannar 2017 u d-19 ta’ Dicembru 2019.

Jidher illi ghalhekk, fuq parir lilu moghti, Gerhard Posch fetah proc¢eduri kontra s-
so¢jeta’ imsemmija sabiex jitlob il-hlas tal-ammont minnu mitluf taht il-pretest illi s-
soc¢jeta' rikorrenti kienet pprojbita milli toffrilu s-servizz illi huwa nghata liberament.

Jidher illi, fl-argumentazzjoni tal-konsulenti legali ta’ Posch, huwa jikkontendi illi
huwa intitolat ghall-kumpens stante li s-socjeta’ kienet offriet loghob tal-azzard fis-
sens tal-Artikolu 1(1) u I-Artikolu 12a tal-GSpG (ligi dwar il-loghob tal-azzard) fl-
Awstrija minghajr licenzja fis-sens tal-Artikolu 14 et seq tal-GSpG, u b’hekk il-
kuntratt tal-loghob tal-azzard mhuwiex ammissibbli u mhuwiex effettiv. Huwa
jargumenta wkoll illi fir-rigward tal-aktar gurisprudenza recenti tal-Qorti
Kostituzzjonali (VfGH), u tal-Qorti Amministrattiva (VwGH) kif ukoll tal-Qorti
Suprema (OGH) jirrizulta li 1-GSpG hija legalment valida u li d-dritt ta’ rkupru tieghu
jirrizulta minn loghob tal-azzard projbit fir-rigward tan-nuqqas ta’ licenzja tas-soc¢jeta’
TSG Interactive Gaming Europe Ltd. Illi s-so¢jeta’ oggezzjonat ghat-talba ta” Gerhard
Posch u ressqet numru ta’ argumenti.

Jirrizulta illi 1-Qorti Regjonali ta’ Klagenfurt fis-sentenza taghha trattat ghala 1-1igi li
ghandha tigi applikata hija dik Awstrijaka. Imbaghad stabbilit dak, il-Qorti fost I-
ohrajn tenniet illi 1-attur (f’dik il-kawza ossia Gerhard Posch) ghamel 1-imhatri tieghu
mas-soc¢jeta’ TSG Interactive Gaming Europe Ltd abbazi ta’ “kuntratt tal-loghob tal-
azzard mhux awtorizzat u ghalhekk mhux validu” u peress li 1-loghob ipprojbit langas
johloq obbligu naturali, t-tellief jista’ jitlob lura d-dejn tal-imhatri jew tal-loghob
imhallas u dan minghajr ma jkun kuntrarju ghad-disposizzjonijiet tal-Kodi¢i Civili
Awstrijak. Infatti I-istess Qorti tirribadixxi illi li jigi mi¢hud id-dritt ta’ rkupru jkun
kontradditorju ghall-iskop tal-projbizzjonijiet tal-loghob tal-azzard u b’hekk is-
so¢jeta’ TSG Interactive Gaming Europe Ltd ghandha thallas lura t-telf fil-loghob fl-
ammont tar-rikors ta’ Gerhard Posch.

[li din is-sentenza giet appellata mis-soc¢jeta’ rikorrenti u 1-Qorti Regjonali Superjuri
ta’ Graz fis-sentenza taghha moghtija fit-13 ta’ Awwissu 2021 ¢ahdet 1-appell tas-
so¢jeta’ TSG Interactive Gaming Europe Ltd. Illi fis-sentenza taghha dik il-Qorti
stabbilit illi I-Qorti tal-Ewwel Istanza kienet diga’ ghamlet I-verifiki taghha li 1-loghob
tal-azzard gewwa 1-Awstrija huwa konformi mad-dritt tal-Unjoni Ewropea u kienet
wasslet ghall-konkluzjoni illi ¢-Cirkostanzi pprezentati mis-so¢jeta’ TSG Interactive
Gaming Europe Ltd mhumiex suffi¢jenti ghall-inkompatibilita’ mal-ligi tal-Unjoni
Ewropea. In oltre, I-Qorti Regjonali Superjuri ta’ Graz issemmi wkoll illi s-so¢jeta’
TSG Interactive Gaming Europe Ltd ma tistax turi b’mod illi jinftichem bizzejjed
ghaliex is-sistema Awstrijaka tal-ligi dwar il-loghob tal-azzard jinghad li tikser id-dritt
tal-Unjoni, b’mod partikolari minhabba li tindika biss ftit aspetti li huma kriti¢i fl-
opinjoni taghha filwaqt li tinjora bosta punti essenzjali ohra- spe¢jalment dawk li
jikkonc¢ernaw il-protezzjoni mahsuba tal-gugaturi. Illi fid-decizjoni taghha, dik il-
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Qorti kkonkludiet ukoll illi ma tqajmux kwistjonijiet legali sostanzjali ta’ importanza
fundamentali li jmorru lil hinn mill-kawza individwali skont 1-Artikolu 502(1) ZPO u
ghaldagstant ir-revizjoni ordinarja tal-Qorti Suprema mhijiex ammissibli.

I1. F. Stharrig jekk il-prinéipji li johorgu mis-sentenzi Awstrija¢i humiex manifestament

kontra l-istrategija pubblika (ordre public) tal-Istat Malti

123.

124,

125.

126.

127.

128.

129.

130.

i 1-Qorti ser tghaddi issa sabiex tistabbilixxi jekk is-sentenzi moghtija mill-Qrati
Awstrija¢i jmorrux kontra l-istrategija pubblika tal-Malta u ghaldagstant jekk ir-
rikonoxximent u l-ezekuzzjoni ghandux jigi rrifjutat fuq din il-bazi, hekk kif jipprovdi
I-Artikolu 45 (1)(a) u I-Artikolu 46 tal-Regolament 1215/2012.

i 1-Qorti sejra brevement tissottolinea I-punti prin¢ipali u I-principji tas-sentenzi
Awstrijaci.

Jirrizulta illi, fil-kaz odjern, ghandha xenarju fejn gugatur (I-intimat Gerhard Posch)
fetah kawza sabiex jirkupra t-telf illi huwa ghamel meta laghab loghob tal-azzard
ossija ‘online games of chance’ offrut minn kumpannija rregistrata Malta (r-rikorrenti
TSG Interactive Gaming Europe Ltd) u licenzjata mill-Awtorita’ ta’ Malta dwar il-
Loghob sabiex topera f* Malta kif ukoll fl-Unjoni Ewoprea.

Jirrizulta illi 1-Qrati gewwa 1-Awstrija, laqghu t-talba tal-gugatur sabiex jirkupra I-
ammont minnu mitluf u dan fost ohrajn minhabba li 1-kumpannija Maltija ma tistax
topera gewwa l-Awstrija ghaliex ma ghandiex il-konc¢essjoni mahruga ai termini tal-
Ligi dwar il-Loghob tal-Azzard u ghaldagstant il-kuntratt tal-loghob tal-azzard
mhuwiex ammissibli u mhuwiex effettiv.

Jirrizulta, ghalhekk, illi 1-Qrati Awstrijaci giesu illi I-licenzja moghtija lis-socjeta’
rikorrenti mill-Awtoritajiet Maltin kienet wahda invalida ghat-territorju Awstrijaku.

Ikkunsidrat dan kollu, I-ezami 1i din il-Qorti trid taghmel, fis-sustanza, huwa wiehed:
Dawn il-prin¢ipji u konsiderazzjonijiet legali li jemanaw mis-sentenza Awstrijaka
jmorru kontra l-istrategija pubblika (ordre public) ta’ pajjizna u ghalhekk ir-
rikonoxximent u l-ezekuzzjoni ta’ din is-sentenza ser tmur kontra l-istrategija pubblika
ta’ Malta?

Minnufih, din il-Qorti tibda billi tghid illi, ikkunsidrat il-fatti kollha kif
rappurtati hawn fuq u wara illi rat id-de¢izjoni tal-Qorti gewwa Awstrija u |-
motivazzjonijiet taghha, din il-Qorti ma ghandha ebda dubju illi tikkonkludi illi
I-konkluzjonijiet ta’ din is-sentenza huma manifestament kontra l-istrategija
pubblika (ordre public) tal-Istat Malti, u ghalhekk ir-rikonoxximent u |-
ezekuzzjoni tas-sentenzi moghtija mill- Qorti Regjonali ta’ Klagenfurt Kif ukoll
Qorti_Regjonali Superjuri ta’ Graz ghandhom jigu rrifjutati ai termini_tal-
Artikolu 45(1)(a) u I-Artikolu 46 tar-Regolament 1215/2012.

Din il-Qorti ser tghaddi issa sabiex taghti I-motivazzjonijiet taghha ghala dan huwa I-
kaz.

Supremazija tal-Ligijiet Ewropej

131.

Fl-ewwel lok, il-Qorti tirrileva illi fl-1 ta’ Mejju tas-sena 2004, Malta ssichbet fl-
Unjoni Ewropea u b’hekk hija saret wahda mill-Istati Membri fdin 1-Unjoni. Illi din
I-ishubija gabet maghha hafna tibdiliet - wahda mill-ikbar tibdiliet hija dik tas-
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supremazija tal-Ligi tal-Unjoni Ewropea. B’hekk, illum il-gurnata, gewwa Malta,
bhalma huwa wkoll gewwa I-Awstrija, fejn ikollok ligi nazzjonali i tmur kontra dik
Ewropea, d-duttrina tas-supremazija tal-Ligi tal-Unjoni Ewropea, tirrikjedi illi tigi
applikata I-ligi Ewropea.

132. Di fatti, I-Artikolu 65 tal-Kostituzzjoni ta’ Malta jipprovdi dan 1i gej:

(1) Bla hsara ghad-disposizzjonijiet ta’ din il-Kostituzzjoni, il-Parlament
Jista’ jaghmel ligijiet ghall-paci, ordni u gvernar tajjeb ta’ Malta b’mod
konformi ma’ rispett shih ghad-drittijiet tal-bniedem, il-principji generalment
accettati tad-dritt internazzjonali u l-obbligi internazzjonali u regjonali ta’
Malta partikolarment dawk assunti bit-trattat tal-adezjoni mal-Unjoni
Ewropea iffirmat " Ateni fis-16 ta’ April, 2003.”

133. Fejn jirrigwarda |-importanza tas-supremazijiet tal-Ligijiet Ewropej sabiex jigi
assikurat li I-Komunita’ illum imsejjha Unjoni tirnexxi, wahda mill-aktar sentenzi
rilevanti moghtija mill-Qorti Ewropea tal-Gustizzja hija dik fl-ismijiet: NV Algemene
Transport-en Expeditie Onderneming van Gend & Loos v Nederlandse
Administratie der Belastingen® fejn il-Qorti stabbiliet illi:

"The objective of the EEC Treaty, which is to establish a Common Market,
the functioning of which is the direct concern to the interested parties in the
Community, implies that this Treaty is more than an agreement which merely
creates mutual obligations between the contracting states . This view is
confirmed by the preamble to the Treaty whihc refers not only to Governments
but to Peoples. It is also confirmed more specifically by the establishment of
institutions endowed with sovereign rights, the exercise of which affects
Member States and also their citizens."

134. Tali sentenza hija importanti ghaliex fiha, il-Qorti Ewropea tal-Gustizzja sahqet illi
mhux biss illi t-Trattat ghandu ‘effett dirett’ (direct effect) u b’hekk applikabbli fil-
Qrati Nazzjonali, izda wkoll i t-Trattat gab mieghu u kkrea ghac-cittadini tal-Istati
Membri tal-Unjoni Ewropea drittijiet importanti, liema drittijiet saru parti mil-ligijiet
taghhom u b’hekk jistghu jigu nvokati minnhom fi pro¢eduri nazzjonali quddiem il-
Qrati Nazzjonali taghhom — wahda minn dawna d-drittijiet hija dik ta’ liberta’ tal-
moviment u provizjoni ta’ servizzi.

135. Sentenza importanti ohra moghtija mill-Qorti Ewropea tal-Gustizzja hija dik fl-
ismijiet: Flaminio Costa vs ENEL (Ente Nazionale Energia Elettrica)®! fejn il-Qorti
ssottolineat is-supremazija tal-Ligi tal-Unjoni Ewropea:

“By contrast with ordinary international treaties, the EEC Treaty has created
its own legal system which, on the entry into force ofthe Treaty, became an
integral part of the legal systems of the Member States and which their courts
are bound to apply.

By creating a Community of unlimited duration, having its own institutions,
its own personality, its own legal capacity and capacity of representation on
the international plane and, more particularly, real powers stemming from a
limitation ofsovereignty or a transfer of powers from the States to the

® Deciza fil-5 ta’ Frar 1963- Kawza bin-numru ta’ referenza: C 26/62 (Din kienet referenza preliminari minn Tariefcommissie, Amsterdam fl-Olanda)
3 Detiza fil-15 ta’ Lulju 1964- Kawza bin-numru ta’ referenza: C 6/64 (Din kienet referenza preliminari mill-Giudice Concilatore di Milano, fl-Italja)
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136.

137.

138.

139.

140.

Community, the Member States have limited their sovereign rights, albeit
within limited fields, and have thus created a body of law which binds both
their nationals and themselves.

The integration into the laws of each Member State of provisions which derive
from the Community, and more generally the terms and the spirit of the
Treaty, make it impossible for the States, as a corollary, to accord
precedence to a unilateral and subsequent measure over a legal system
accepted by them on a basis of reciprocity. Such a measure cannot therefore
be inconsistent with that legal system. The executive force of Community law
cannot vary from one State to another in deference to subsequent domestic
laws, without jeopardizing the attainment of the objectives of the Treaty set
out in Article 5 (2) and giving rise to the discrimination prohibited by Article
1.

[1li dawn iz-zewg sentenzi juru b’mod ¢ar u manifest illi 1-adezjoni ta’ pajjiz fl-Unjoni
Ewropea ggib maghha r-responsabbilita’ ta’ dak il-pajjiz illi jaderixxi u jirrispetta t-
Trattat tal-istess Unjoni u li jhaddan I-ispirtu tal-Unjoni Ewropea u l-oggettivi taghha.

Hawnhekk, il-Qorti ma tistax ma tissoffermax ruhha fuq dak minnha gia’ espress aktar
kmieni f’din is-sentenza, ossija illi wiehed mill-elementi krucjali u essenzjali illi
fughom huwa bbazat 1-operat u s-suc¢cess tas-sug intern tal-Unjoni Ewropea huwa dak
fil-gasam tas-servizzi, ossia l-liberta’ tal-istabbiliment tas-servizzi u I-liberta’ i jigu
provduti servizzi fl-Ewropa kollha, dak li bl-Ingliz komunement nirreferu ghalih
bhala “ the free movement of services”.

Fil-kaz odern, din il-Qorti hija rinfac¢jata b’sitwazzjoni fejn kumpanija Maltija,
debitament licenzjata mill-Awtorita’ ta’ Malta dwar il-Loghob sabiex toffri s-servizzi
taghha gewwa Malti kif ukoll fl-Unjoni Ewropea (fid-dawl tal-liberta’ ghall-provvista
ta’ servizzi) u soggetta ghar-regoli stretti tal-Awtoritajiet Maltin, liema regoli u
proceduri bl-ebda mod u f’ebda _mument, tul il-proceduri odjerni, ma gew
ikkontestati u attakkati bhala mhux idoneji ghall-operat gewwa I-Ewropa, tigi
kkundannata minn Qorti Awstrijaka, illi hija wkoll Qorti ta’ Stat Membru tal-Unjoni
Ewropea, sabiex tirrifondi lill-gugatur 1-ammont minnu mitluf rizultat ta’ servizz
ipprovdut mis-so¢jeta' rikorrenti debitament licenzjata biex tipprovdi tali servizz fl-
Ewropa kollha, taht il-pretest illi, skond il-Ligijiet Awstrijaci kif interpretati mill-
Qorti Awstrijaka, mhux permess lilha li topera f’dak 1-Istat, ghax hija soc¢jeta’ wahda
biss, b’maggoranza privata, illi tista’ taghti tali servizz, in vista ta’ monopolju
legalizzat.

Din il-Qorti ma tistax ma tosservax illi tali fehma, kif espressa mill-Qorti Awstrijaka
bbazata fuq legislazzjoni Awstrijaka, tohloq sitwazzjoni illi mhux biss tikkrea
restrizzjoni fuq il-liberta’” ghall-provvista tas-servizzi gewwa 1-Unjoni Ewropea, liema
liberta’ hija importantissima ghat-thaddin tal-oggettiv tal-Unjoni Ewropea u ghat-
thaddim tas-suq intern tal-istess Unjoni, izda tista’ tikkrea sitwazzjoni fejn qieghda
tigi attakkata l-validita’ ta’ 1-operat tal-Awtorita’ ta’ Malta dwar il-Loghob u l-licenzji
moghtija minnha.

Ghal dina I-Qorti, huwa ¢ar illi qed isir attakk lejn 1-operat tal-Awtorita' ta’ Malta, u
ghalhekk tal-Gvern ta’ Malta, liema attakk qieghed isir mhux biss il-Ligijiet lokali
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Maltin, izda wkoll lit-Trattat li jippromwovi libertajiet li donnu ged jigu rinnegati mill-
Qrati Awstrijaci.

141. Ghalhekk, jidher ¢ar, ghal din il-Qorti, illi hawnhekk si tratta mhux biss ta’ kwistjoni
ta’ restrizzjoni fuq il-liberta’ ghall-provvista tas-servizzi izda wkoll li licenzja
legalment mahruga minn Awtorita’ kompetenti ta’ Stat Membru ma tkunx rikonoxxuta
f’pajjiz iehor tal-Unjoni Ewropea, u dan bi ksur tat-Trattati Ewropej.

L-operat ta’ I-Awtorita' ta> Malta Dwar il-Loghob

142. Mix-xhieda ta’ Dr Carl Brincat, Kap Ezekuttiv, ta’ dak iz-zmien, tal-Awtorita’ ta’
Malta dwar il-Loghob, huwa jispjega x’inhu r-rwol tal-Awtorita’ u jghid is-segwenti:

“Ix-Xhud:

L-awtorita’ ... [-funzjonijiet u s-setghat taghha huma definiti fil-ligi ... il-Kap
583 ... fost affarijiet ohra naturalment ahna responsabbli milli nohorgu
licenzji meta I-applikant ikun fit and proper biex jiehu I-licenzja u naghmlu
supervision ta' min ikollu licenzja ... imma ahna responsabbli wkoll skont [-
ghanijiet li hemm fil-ligi li nizguraw is-sostenibbilta tal-industrija f'Malta,
fost affarijiet ohrajn. U ahna wkoll advisers lill-Gvern fuq ... fug dan il ... fuq
dan l-aspett u fuq I-aspett regolatorju wkoll.

Ix-Xhud:

Ahna naturalment ... ahna advisors lill-Gvern fejn tidhol policy pero
ultimately nimplimentaw il-policy li hija tal-gvern bhiala awtorita pubblika.
Igifieri iva naturalment anke meta semmejt per eZempju il-pozizzjonijiet ta'
Malta fug meta nibaghtu submissions to this directive ... meta saru interventi
quddiem il-Qorti Ewropea ... dawn it-tip ta' pozizzjonijiet ahna nkunu
partecipi fihom bhala [-esperti tal-gvern fir-rigward ta" gaming. Pero huma
pozizzjonijiet tal-pajjiz mhumiex pozizzjonijiet tal-awtorita. Fejn ... fejn
tidhol il-pozizzjoni tal-awtorita ha nesibixxi Sur Imhallef, u ghandi kopja
ovviament ghall-partijiet il-legal opinion taghna ... dawk il-kaxxi Kopji
hemm. Imma illi hemm ukoll per ezempju ... ahna kellna komunikat mill-
Ministeru tal-Finanzi Awstrijak illi huwa r-regolatur ghal kull fini fl-
Awstrija. M'hemmx regolatur separat bhalma ahna akhina, fejn talbuna xi
darbtejn li nwaqqfu il-licenzja ... il-licenzjarji taghna milli joperaw flI-
Awstrija ghax qalulna dawn ma jistghux eccetra. Ahna through il ... il-
Ministeru kemm taghna u kemm il-Foreign Affairs wegibna li I-pozizzjoni
taghna hija din li l-operaturi taghna ... il-licencees taghna jistghu joperaw
fl-Awstrija ghaliex ma nagblux li I-monopolju kif inhuwa strutturat hu in line
mal-gurisprudenza. U again, din minhabba li huwa ministeru ma wegibnix
ahna wahidna counter ... lil counterpart taghna minhabba li I-counterpart
kien ministeru ... il-poZizzjoni saret tal-ministeru taghna u tal-Ministeru tal-
Affarijiet Barranin ukoll. ISifieri hija pozizzjoni li hija riflessa fil-pozizzjoni
tal-gvern.”

(fol 130 et seq u fol 132-132 et seq)
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143. Hawnhekk, il-Qorti tosserva illi x-xhieda ta’ Dr Carl Brincat mill-Awtorita’ ta’ Malta
dwar il-Loghob hija ta’ rilevanza kbira fil-kaz odjern, peress illi fiha gieghed jigi
delineat mhux biss is-settur tal-loghob f* Malta izda wkoll ghala bhala Awtorita’ thoss
illi s-sentenza Awstrijaka tmur kontra l-istrategija pubblika ta’ Malta u ghalhekk din
il-Qorti ser tirriproduci hafha minn din ix-Xhieda:

“Dr Joseph Mizzi:
All right. Tista’ tispjegalna kif zviluppat il-policy tal-gaming f'Malta u meta
Siet stabbilita [-awtorita?

Ix-Xhud:

Mela in brief Sur Imhallef fil ... fin-1998 kien hemm id-decizjoni li jigi
privatizzat il ... l-ewwel casino ... il ... [-iktar li huwa relevanti ghal ... ghal
din il-kawza naturalment huwa [-online. 1ssa I-onlajn madwar gisu 2000 kien
hemm decizjoni li Malta tibda tizviluppa policy fir-rigward tal-online
gaming. Fil-fatt dak iz-zmien kien hemm il-gaming board li kien gie stabbilit
taht il-gaming act ta’ 1998 li kien jirregola land based u dak iz-Zmien kienu
nhargu remote betting offices ordinance xi haga hekk ... Fil fatt bdew jigu
stabbiliti xi kumpaniji tal-online gaming f'Malta madwar 2001 ... 2002 ...
pero il-gafas regolatorju propja l-iktar b'sahhitu li ... li kien ... li kien tnieda
kien fit-2000 ... 2001 kienet harget il-lotteries and other games act ... il-kap
438 jekk ged niftakar sew illi kien stabbilixxa l-awtorita li llum hija maghrufa
bhala I-MGA ... dak iz-Zmien kienet il-lotteries and gaming authority u fil ...
fl-2004 kienu hargu remote gaming regulations illi kienu specifikament
regolamenti taht [-att biex jirregolaw I-online. Dak kien fil-kuntest illi Malta
kienet iddecidiet illi bhalma ghandna services industry fil-financial services
trid tistabilixxi xi haga simili fir-rigward tal-online gaming. Konna first
movers illi fl-Ewropa ma kienx hemm regolamentazzjoni rigward I-online u
ridna nuzaw il-passporting ukoll illi ... illi dak iz-Zmien stennejna li se thkun
... Se jkun hemm abbazi tal-principju ... tal-freedom to provide services illi
kumpanija tigi stabbilita f'Malta bhala online naturalment ma tipprovdix is-
servizzi taghha f'Malta biss ... f'Malta wkoll imma tipprovdi servizzi madwar
I-Ewropa u fil-bgija tad-dinja fejn tista'. Dan ... din hija il-poZizzjoni li
zammet [-awtorita fl-implimentazzjoni tal-public policy tal-gvern sal-lum il-
gurnata.

[1-Qorti:
U allura biex inkun naf jigifieri dawn ... dawn il-ligijiet kienu dahlu qabel ma
Malta dahlet fI-Ewropa?

Ix-Xhud:
Yes. Bil-zisieb illi ghax ged napplikaw ghall-EU naturalment nuzaw iktar il
... dak li ... il-beneficcji li jtuna t-treaties.

[1-Qorti:
U allura da parti tal-Ewropa dawn il-/igijiet kienu gew skrutinizzati u meta
dhalna kienu accettati bhala ...

Ix-Xhud:
Yes. Yes.
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Ix-Xhud:

Le ahna dejjem bgajna u ghadna sal-lum nishqu li [-princ¢ipju kardinali huwa
I-freedom to provide services. Issa skont il-gurisprudenza tal-Qorti Ewropea
hemm Ccirkostanzi fejn b'eccezzjoni ... ghalkemm [-eccezzjoni mhijiex
uncommon fl-Ewropa llum il-gurnata ... b'eccezzjoni tista' tirrestringi dak il-
freedom. Issa fil-kaz ta' gambling per ezempju hemm diversi pajjizi illi bl-
ecc¢ezzjoni bbazata fuq il-public health u l-protezzjoni tal-gugatur ...
b'eccezzjoni ghamlu national licensing regime taghhom. Minn naha taghna
allura li tweakjajna ftit il-pozizzjoni ta' Malta hija illi inti tista’ bhala
kumpanija stabbilita f'Malta u licenzjata mill-MGA topera fejn ghandek
raguni legali valida ... bazi legali valida biex topera. Issa f'dak il-kuntest ...
kuntest li huwa relevanti ghial-lum fejn inti ghandek per ezempju ... fil-kaz
tal-Awstrija zalli ... halli nasal ghall-punt tal-Awstrija ... fil-kaz tal-Awstrija
ghandhom monopolju. Issa monopolju huwa [-ikbar restrizzjoni
restrizzjoni ghal freedom to provide services li jista' jkollok. Ghaldagstant r-
requirements biex inti tirrestringi [-freedom to provide services permezz ta'
monopolju huma iktar oneruzi milli huma per ezempju b’ open licensing
regime. Ezempju ghall-mod tal-kelma |-Ingilterra meta kienet ghadha fI-
Unjoni Ewropea ghamlet licensing regime taghha. Pero kull min irid
Jjapplika, jista' japplika, jaraw jekk huwiex eligibbli u jinghata licenzja. Dik
I-oneru tal-prova li inti trid taghti lill-kummissjoni biex tirrestringi [-freedom
to provide services huwa ingas milli huwa b’monopolju. U din hemm
gurisprudenza tal-Qorti Ewropea dwarha wkoll. Igifieri monopolju per
ezempju trid taghmel a dynamic reassessment ... trid li huwa [-iktar mod
proportionate biex inti you achieve the aims illi inti ged tghid i trid taghmel
bih ... emm ... per ezempju haga ohra hija illi I-monopolju kemm jista' jkun
ma jridx ikun estremament aggressiv fil-marketing u biex ikabbar jikber
ekonomikament il-monopolju imma iktar biex izomm il-players f' dak il-
loghob li ghandu diga, eccetra. Hemm diversi ... hemm diversi requirements.
F'dan il-kaz ahina il-pozizzjoni taghna per ezempju hi illi dak il-monopolju
mhuwiex in line mal-gurisprudenza tal-Qorti Ewropea allura ghandek bazi
legali biex topera fl-Awstrija minn Malta. Mill-banda I-o/ira jekk inti ghandek
open licensing regime bhalma per ezempju kien hemm [-Ingilterra ma tistax
topera b' licenzja go I-Ingilterra. Igifieri we adapted our position skond -
izviluppi naturalment.

Ix-Xhud:
Fl-opinjoni taghna iva.

I1-Qorti:
U allura nifhem li hemm sentenzi li ... li lilkom jiggwidawkom anki fuq dan -
argument.

Ix-Xhud:

Is-sentenzi tal-Qorti Ewropea ma jidhlux dags hekk fid-dettall Sur Imhallef
... jigifieri ahna li ged naraw huwa s-sentenzi li hemm ... l-interpretazzjoni
taghna ta' dawk is-sentenzi ghax il-Qorti Ewropea hafna drabi li tghidlek
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huwa per ezempju dawn ir-requirements biex inti jkollok monopolju. Pero
mbaghad ma tiddecidix hi jekk il-monopolju hux ok jew le. Xorta dejjem ha
tirreferiha lura lill-Qrati tal-pajjiz koncernat ... jigifieri qatt ma tiehu
decizjoni ...

Ix-Xhud:

Ahna fl-opinjoni taghna dawn is-sentenzi Sur Imhallef huma bbazati fuq il-
principju li [-kuntratt bejn il-licensee taghna u I-gugatur huwa llegali u allura
status quo ante ... issa fl-opinjoni taghna il-kuntratt mhuwiex illegali jigifieri
hawn hekk hija sempliciment illi I-interpretazzjoni ta' Malta ta' x' jista'
Jjaghmel licensee Malti ma tagbilx mal-interpretazzjoni tal-dwstrija ... ta’ x’
Jista' jaghmel licensee Malti go I-Awstrija, jigifieri ahna fil-pozizzjoni ... fl-
opinjoni taghna illi hija ukoll il-gvern jista' jixhed ghalih ... pero naf'li hija
I-pozizzjoni tal-gvern ukoll hija li le ma ghandux jigi refunded I-ammont ghax
il-kuntratt huwa validu ... it-terms and conditions huma validi jigifieri
ghalina.

I1-Qorti:

Din l-interpretazzjoni hija bbazata fugq il-fatt illi intom qed tghidu li peress li
ghandhom monopolju huma ma jistghux jinterpretaw id-decizjoni tal-
European Court of Justice a favur taghhom kif ged jinterpretawha?

Ix-Xhud:

Mhux purament ghax ghandhom monopolju. Jista' jkun monopolju jkun
gustifikat pero kif inhu [-monopolju Awstrijak u l-kawzi li kien hemm fl-
Awstrija fir-rigward tal-monopolju ma jissodisfawx l-opinjoni taghna ... ir-
rekwiziti li hemm fil-gurisprudenza tal-Qorti Ewropea....

Dr Joseph Mizzi:

All right ... issa diga dhalt fiha pero ha nerga’ ... ha nerga' nistagsihielek. Is-
sistema tal-Awstrija intom geghdin tghidu li tmur kontra [-public policy ta'
Malta emm ... bhala pajjiz ghalfejn hemm din il-pozizzjoni?

Ix-Xhud:

Dik il-pozizzjoni hija bbazata fuq il-freedoms jigifieri ahna I-poZizzjoni
tal-Unjoni Ewropea. Alina nirrikonoxxuhom. Hemm process fil-ligi taghna li
Jissejjah recognition notice ... kull m'ghandek jigifieri it’s a notification
procedure illi inti tghidilna ghall-mod tal-kelma jiena ghandi licenzja mill-
Italja ... nista' jiena nopera go Malta? Ir-risposta hija iva tista' topera go
Malta b'dik il-licenzja ... m ’ghandekx bzonn licenzja mill-MGA. ll-process ta’
notifikazzjoni qieghed hemm biex ahna [-ewwel nett inkunu nafu illi vera
ghandhom il-licenzja mill-Wtalja, li |-licenzja hija valida, gieli nistagsu ahna
on an ad hoc basis lill-counterparts taghna ... are they in good standing ...
biex inkunu nafu li min ged joffri s-servizzi minn Malta jew lill-Maltin huwa
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in good standing mar-regolatur tieghu. U naraw illi per ezempju ghal finijiet
ta' AMLCFT huma supervised. Ghax gieli minhabba li anke AML huwa
minimum hamonisation, Sur Imhallef kien hemm ftit konfuzjoni jekk il-
kumpanija hija Maltija imma |-licenzja hija Taljana ... ir-regolatur Taljan se
jaghmilhom supervision? Ghax ahna ma naghmlulhomx supervision jew [-
FIAU u ghal finijiet ta’ AMLCFT ghax ma ghandhomx licenzja minn taghna
u m’ humiex subject persons. So ridna naraw li ma jkunx hemm din il-lacuna
illi per ezempju ghandek kumpanija Maltija b'licenzja Taljana u hadd ma
jaghmel supervision. Jigifieri ghalhekk hemm dak il-process pero ahna
nirrikonoxxuhom dawk il-Zicenzji. Dik tifforma [I-bazi ghal public policy. Mela
la ahna [-public policy taghna hija above all ... freedom to provide services
li hija fl-ahihar mill-ahhar supremacy of EU Law. Jigifieri mhix fpozizzjoni li
harget ghax iddecidejna one fine day hekk jagblilna.

Dr Joseph Mizzi:
Issa b'din il-licenzja I-operatur jista' jopera gewwa [-Awstrija u hemm xi
restrizzjonijiet fejn jista' jopera bil-licenzja?

Ix-Xhud:

Mela ... kif ... kif ghidt ... kif ghidt qabel Sur Imhallef ir-restrizzjoni hija
justifiable legal reason biex topera fil-post. Jigifieri ahna in principle li ...
illicenzja hija biex topera minn Malta anywhere else ... kemm go Malta u
kemm anywhere else.

[1-Qorti:
God-dinja kollha.

Ix-Xhud:

God-dinja kollha ... issa dak huwa I-principju ... pero naturalment irid
ikollok raguni valida legali kemm fl-Ewropa u kemm barra mill-Ewropa biex
topera go dak il-pajjiz. Fir-rigward ta' I-Awstrija ir-raguni legali valida hija
li fl-opinjoni taghna il-monopolju m’ huwiex in line mal-gurisprudenza u mal-
freedoms mela allura default position tal-freedom to provide services ...

Ix-Xhud:

Iva emm ... din hija bhalma semmejt qabel Sur Imhallef ahna kellna
approaches mill-ministeru tal-Awstrija ... when we rebuffed the approach
imbaghad dawn il-kawzi splodew. Jigifieri hi kwistjoni dagsxejn ta'
m'ghaddejtx mill-bieb ... ha nghaddi mit-tieqa. 1l-mod kif inhi 1-ligi ta’ I-
Awstrija minhabba li tista’ tirreclaimja lura t-telf ghal ... tliet ... bi tletin (30)
sena lura naturalment hija I-impatt finanzjarju fuq il-licensee ... huwa enormi
u dan saret issue ta' issa it’s free gambling ... igifieri lanqas hu gambling
ghax il-player jaf illi jekk jirbah iridu jhallsuh ... ghax ahna ha nghidulhom
hallsuh. Ghax huwa obbligu taghhom li jekk il-player rebah ihallsuh. Jekk
Jjitlef he’ll get his money back in principle ... skond il-ligi Awstrijaka jigifieri
it’s not even gambling any more ... fil-verita it’s free money ... U jigifieri
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144.

145.

saret institutionalised ... jigifieri [-mod ta' kif jaghmluha ... ghax ovvjament
I-impatt huwa negattiv hafna ... ghax inti kellek ... mela [-operatur huwa
licenzjat minn Malta biex joffri s-servizzi tieghu legittimament. L-Awstrija
ged ihallas it-taxxa ... I-AWStrija in principle ghax din tajjeb li tkun tafha Sur
Imhallef ... In principle [-Awstrija ged jghidulu ghandna monopolju u ma
tistax topera imma t-taxxa trid thallasha xi forty per cent (40 %).

Ix-Xhud:

Iva. Iva. Iva. Xi forty per cent (40 %) ... on gross gaming revenue. Mela jiena
... jekk jiena l-operatur jiena ghandi licenzja minn Malta ged inhallas it-taxxa
Malta ghax Malta tirregolani. Qed nopera fl-Awstrija legittimament skont
illicenzja tieghi. L-AWstrija ged tghidli ghandi monopolju pero at the same
time qed tghidli isma' fuq il-profitti hallas it-taxxa ... [-Awstrija.

I1-Qorti:

U ha jhallsuhom lura t-taxxa?

Ix-Xhud:

Ifthimni ... s'issa [-gvern Awstrijak ma tantx jista' jhallas lura t-taxxa

nimmagina ... jigifieri le logika ... il-logika hekk tghidlek Sur Imhallef
...imma hekk hu ... imma effettivament hekk hu. Kont qed topera fejn ghamilt
il-gliegh hallast it-taxxa fuqu u issa f'daqqa wahda qed jghidulek isma' dak
il-gliegh kollu li ghamilt fl-ahhar tletin (30) sena mill-players Awstrijaki
technically se jithallsu lura. U mhux il-qliegh ... il-qliegh plus it-taxxa ghax
kull ... kull ... id-deposits kollha thallas. Ma nafx wegibtx imma |-impatt huwa
logiku imbaghad ... I-impatt mill-ispjegazzjoni tas-sitwazzjoni.”

(fol 132 et seq-137)

Mix-xhieda hawn fuq riportata, jidher b’mod ¢ar illi meta 1-Awtorita’ kompetenti
Maltija fis-settur tal-loghob, ossia I-Awtorita’ ta’ Malta dwar il-Loghob, tohrog
licenzja lill-operatur, hija tkun qed taghtih id-dritt illi jopera f"Malta, fil-pajjizi tal-
Unjoni Ewropea u sahansitra madwar id-dinja. Dan ifisser illi, bhala rizultat ta’ tali
licenzja, operatur li qed jezerc¢ita dak id-dritt moghti lilu minn Awtorita’ pubblika
kompetenti f"Malta u ged jopera f’pajjiz lil mhux f"Malta imma f’pajjiz tal-Unjoni
Ewropea, qieghed jaghmel dan, ghaliex l-istess Awtorita’ Maltija taghtih is-setgha u
d-dritt li jaghmilha bil-hrug tal-licenzja rispettiva.

Kif jirrizulta mix-xhieda ta’ Dr Carl Brincat, il-pozizzjoni tal-Awtorita’ u ta’ Malta,
ghal dak li ghandu x’jagsam mal-licenzjar tal-operaturi fil-qasam tal-loghob tal-
azzard, hija wahda msejsa fuq il-princ¢ipju u l-liberta’ tal-Unjoni Ewropea li tipprovdi
servizzi. Infatti, tant kemm huwa hekk illi I-istess Dr Brincat jispjega illi din tapplika
wkoll ghal min ghandu licenzja mahruga minn Stat Membru iehor u jixtieq jopera
gewwa Malta:

“Dik il-pozizzjoni hija bbazata fuq il-freedoms jigifieri ahna [-poZizzjoni

taghna fil-fatt hija riflessa wkoll fuq kif ahna nittrattaw licenzji ta' pajjizi ohra
tal-Unjoni Ewropea. Ahna nirrikonoxxuhom”.
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146. 1l-Qorti, hawnhekk, taghmel referenza ghal- “Legal Opinion of the Malta Gaming
Authority on its position regarding Licenses’ targeting of certain jurisdictions under
the MGA licence”, fejn jinghad is-segwenti:

“It is part and parcel of the Maltese gambling legal framework and Maltese
public policy that, in accordance with on the basis of the freedom of an EU-
established entity to provide service to consumers within another EU Member
State, an MGA licence confers the right onto Licensees to operate cross-
border from Malta, if a justifiable legal reason to target such jurisdiction
exists

On this basis of the above CJEU jurisprudence that establishes robust and
clear principles to which restrictive regimes must adhere and on the basis of
the jurisdiction-specific research that was conducted in Austria, the MGA
reiterates its stance that its Licensees have a justified legal reason to target
the Austrian market, insofar as they remain compliant with the licence
conditions and legal obligations established under the Maltese gaming
framework, due to the unjustified restrictions that unfairly obsure access to
the Austrian market”.

(fol 149 u fol 156)

147. 11-Qorti taghmel ukoll referenza ghall-affidavit ta’ Ronald Mizzi, fil-kapacita’ tieghu
ta’ Segretarju Permanenti tal-Ministeru tal-Ekonomija, il-Fondi Ewropej u I-Artijiet
fejn fih jispjega illi Malta dejjem kellha pozizzjoni kontra kull tip ta’ restrizzjoni mhux
gustifikabbli fuq il-libertajiet tal-istabbiliment u tal-provvediment tas-servizzi minn
meta saret parti mill-Unjoni Ewropea u fost I-ohrajn jghid illi:

“Nista’ nikkonferma li -MEFL, il-ministeri kollha precendenti responsabbli
ghas-settur tal-loghob u I-Gvern b’mod generali, dejjem kellhom din il-
pozizzjoni i [-libertajiet garantiti mit-TFEU huma sagrostanti u parti
intrinsika tal-ordni pubbliku Malti minn meta Malta dahlet fI-Unjoni
Ewropea u sahansitra anke fis-snin direttament precedenti meta bdiet thejji
biex tidhol u ssir Stat Membru. Dan jista’ jigi kkonfermat minn numru ta’
interventi li kellha Malta fuq livell Ewropej, inkluz f’sottomissjonijiet
maghmula in konnessjoni ma’ legislazzjoni proposta, Detailed Opinions and
Comments sottomessi in relazzjoni ma’ TRIS Notifications, il-partecipazzjoni
ta’ Malta f’tahdidiet working parties u korrispondenza diplomatika li kellha
ma’ Stati Membri ohra tal-Unjoni Ewropea.”

(fol 566)

148. i in oltre, fl-affidavit ta’ Christopher Cutajar, Segretarju Permanenti fi Hdan il-
Ministeru ghall-Affarijiet Barranin u Ewropej u I-Kummer¢, jsostni illi:

“nikkonferma li I-Gvern Malti dejjem ghamel sforz konxju u konsistenti fug
livell Ewropew kontra kull tip ta’ restrizzjoni jew xkiel bla bZzonn in relazzjoni
mas-suq intern mal-Unjoni Ewropea u l-liberta’ tal-provvediment tas-
servizzi, fis-settur tal-logriob. Di fatti fl-2011, Malta ssottomettiet risposta
ufficjali ghall-Green Paper fuq il-futur tal-online gaming fis-Suq Intern. IlI-
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Gvern sostna li kull restrizzjoni implementata minn Stati Membri fil-
legislazzjoni domestika taghhom fuq is-settur tal-loghob m hijiex konformi
mal-libertajiet protetti mit-Trattat Dwar il-Funzjonament tal-Unjoni
Ewropea. Partikolarment Artikli 49 u 56 tat-Trattat u I-/igi tal-Unjoni
Ewropea.

Nikkonferma wkoll li I-Gvern u I-Awtorita’ dejjem hassew li kien krucjali li I-
interessi tal-pajjiz jigu protetti, u li Malta tintervjeni, kull meta Stat Membru
ried jintroduci qafas regolatorju gdid fis-settur tal-loghob. Di fatti, f'dawn [-
Opinjonijiet Dettaljati u Kummenti Malta dejjem ikkritikat kull mizura li fil-
fehma taghha kienet tolqot, tirrestringi jew timpedixxi [-libertajiet tas-Suq
Intern”.

(fol 884)

[li I-istess Christopher Cutajar, jipprezenta numru ta’ dokumenti li juru 1-pozizzjoni ta’
Malta ghal dak li ghandu x’jagsam mas-settur tal-loghob, liema dokumenti jinsabu
ezebita minn fol 886-917 tal-process.

149. 11-Qorti tinnota wkoll illi fl-istess sentenza taghha 1-Qorti Regjonali ta’ Klagenfurt
tirrileva illi:

“II-Konvenut, bhala kumpanija privata fl-Awstrija ma ghandux licenzja fis-
sens tal-Artikolu 14 tal-GSpG, izda ghandu licenzji minn awtoritajiet
rispettivi ghal kuntratti ta’ loghob tal-azzard ma’ klijenti f’pajjizi ohrajn tal-
UE” (fol 47).

150. Jidher c¢ar illi 1-Qrati Awstrijaci kienu ben a korrent tal-fatt illi s-so¢jeta’ rikorrenti
kellha licenzja valida mahruga mill-Awtoritajiet Maltin, izda madanakollu xorta qieset
tali licenzja bhala invalida gewwa t-territorju Awstrijaku.

Bazi tal-Azzjoni ta’ Gerhard Posch fil-Qorti Awstrijaka

151. Dwar ir-rikjesta maghmula mill-intimat Gerhard Posch u accettati mill-Qrati
Awstrijaki, din il-Qorti tirrileva illi kif jidher kemm mill-gari tas-Sentenzi, kemm mill-
gari tal-affidavit ta> Mag. Ulrich Salburg®, kif ukoll mill-affidavit tal-intimat Gerhard
Posch®®, il-konvenut kien iddepozita somma ta’ ftit aktar minn erbghin elf Ewro,
ghamel profitt ta’ ftit aktar minn tlett elf Ewro u imbaghad fittex is-so¢jeta’ rikorrenti
ghas-somma mitlufa minnu waqt 1i kien gieghed jilghab tramite s-sit tas-so¢jeta’
attrici, ossia I-PokerStars website. Infatti, I-istess intimat jispjega illi:

“| played on the PokerStars website from January 2", 2017, to December
19", 2019. | deposited a total of EUR 43,943.73 and received EUR 3,407.30
in payouts, resulting in a loss of EUR 40,536.43. Playing onto the PokerStars
website led me into debt, and I had to take out a loan.”

(fol 922)

32 A fol 874-876 et seq
* A fol 922

60



Rik 410/2022- TSG Interactive Gaming Europe Ltd vs Gerhard Posch et

152.

153.

154.

Hawnhekk il-Qorti tosserva illi, kif jispjega I-istess intimat Gerhard Posch fl-affidavit
tieghu, fil-perjodu li kien gieghed jilghab il-loghob tal-azzard tramite s-sit tas-socjeta’
rikorrenti, huwa ghamel kemm profitt u ¢ioe’ rebhiet, ghal liema rebhiet ma kellu ebda
rimpjant u ma ghamel ebda kawza. Kif jigri dejjem fil-gasam tal-loghob tal-azzard,
Posch ghamel ukoll telf, u kien dak illi tilef li huwa eventwalment talab lill-Qrati
Awstrijaci sabiex jirkupraha — dwar dawk il-flejjes illi huwa rebah, skond hu permezz
ta’ servizz illegali tas-soc¢jeta’ rikorrenti, l-intimat ma jghid xejn!

Hawnhekk, il-Qorti ma tistax ma tosservax illi, minkejja l-asserzjoni ta’ 1-intimat, bl-
approvazzjoni tal-Qrati Awstrijaci, illi s-servizz li ged tipprovdi s-so¢jeta' rikorrenti
hija illegali, madanakollu, f’kaz illi gugatur, li qed jilghab minn gewwa 1-Awstrija,
jirbah ammont ta’ flus minghand operatur bhalma hija s-so¢jeta’ rikorrenti, li allura
skond il-Qrati Awstrija¢i, mhux dak tal-monopolju stante illi m’ghandux il-
kon¢essjoni mahruga lilu, dak 1-operatur huwa obbligat illi jhallsu s-somma mirbuha
— U dana minkejja illi tali attivita’ hija meqjusa bhala illegali kemm minn Posch kif
ukoll mill-Qrati Awstrijaci.

Fix-xhieda tieghu, dwar din is-sitwazzjoni paradossali kkreata minn I-interpretazzjoni
tal-Qrati Awstrijaci, Dr Carl Brincat jispjega:

“Igifieri lanqas hu gambling ghax il-player jaf illi jekk jirbah iridu jhallsuh
... ghax ahna ha nghidulhom hallsuh. Ghax huwa obbligu taghhom li jekk il-
player rebah ihallsuh”.

Taxxa mhallsa gewwa I-Awstrija ghall-servizz allegatament “illegali”.

155.

156.

157.

158.

11-Qorti, hawnhekk, tistgarr illi hija wkoll tassew perplessa mill-fatt li hareg mill-provi
prodotti quddiem dina il-Qorti li, ossija illi filwaqt illi [-Qrati tal-Awstrija jikkontendu
illi 1-operazzjoni pprovduta mis-so¢jeta' rikorrenti hija wahda illegali, I-Awtoritajiet
fiskali Awstrijaci jibbenefikaw finanzjarjament minn tali operazzjoni hekk imsejjha
“illegali”, u dana peress illi s-socjeta’ rikorrenti thallas wkoll it-taxxa ta’ erbghin fil-
mija (40%) gewwa l-Awstrija fuq l-operat taghha.

Jidher, infatti, illi ghas-servizz konsiderat illegali mill-Qrati Awstrijaci, il-Gvern
Awstrijaku ged idahhal taxxa ta’ erbghin (40%) fil-mija fuq il-qliegh!

Tali asserzjoni qieghda ssir abbazi tal-fatti kif dikjarati mix-xhieda tas-socjeta’
rikorrenti, fejn Dr Carl Brincat, mistogsi dwar taxxa, jghid:

“L-Awstrija qged ihallas it-taxxa ... I-Awstrija in principle ghax din tajjeb li
tkun tafha Sur Imhallef ... In principle [-Awstrija ged jghidulu ghandna
monopolju u ma tistax topera imma t-taxxa trid thallasha xi forty per cent (40
%).

Dana huwa kkonfermat wkoll mix-xhieda ta’ Thomas Forstner, fejn huwa jispjega s-
segwenti:

“Dr Joseph Mizzi:

Something ... another thing ... we're soon going to conclude here, so can you
please explain whether Maltese operators are actually being asked to pay
taxes in Austria?
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The Witness:

Yes. All operators who make the office available to play us in Austria, they
are paying gambling taxes in Austria. Emm ... in height of forty per cent (40
%) of the cross gaming revenue. Maybe it's important to say that GGR ...
gross gaming revenue means stakes minus winnings, so it's sales and this
situation has been ongoing for years. So yes, they pay taxes and they do it on
their own.

The Court:

And if ... if I can ask a question. And would I be correct in saying that not
only the Maltese companies do the service in ... in Austria, there are other
countries who may offer that service emm ... has something else been done
by other countries on this issue?

The Witness:
To understand you right, you mean in Austria?

The Court:
Yes.

The Witness:
To the Austrian situation?

The Court:
Yes.

The Witness:
Yes, as far as | know there are different operators and they offering their
services in Austria, but they have to pay, they pay taxes too as far as I know.”

(fol 288 et seq-289)

159. L-istess jinghad fl-affidavit ta” Edward Hamilton, General Counsel u Group Company
Secretary tas-so¢jeta’ rikorrenti, li jikkonferma illi:

“I confirm that the Company is registered to pay tax in Austria and that it is
fully compliant with its tax obligations arising in this respect and specifically:

- The Company was registered to pay and paid gaming tax in Austria
from April 2019 up to and including January 2023. Gaming tax for the
month of February 2023 will become due at the end of March 2023.

- The Company was also registered to pay and paid sports betting tax
from May 2020 up to and including January 2023. Sports betting tax
for the month of February 2023 will become due at the end of March
2023.”

(fol 292-293)
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160. Hli barra minn hekk, fl-affidavit ta’ Cormac Thomas O’Brien, Direttur tas-socjeta’
rikorrenti, jikkonferma illi:

“The Company pays tax on a monthly basis according to the Austrian tax
regulations (40% of Gross Gambling Revenue, in relation to poker and casino
products, and 2% of stakes in relation to sports betting). The Company is fully
compliant with its tax payment obligations arising in this respect.”

(fol 290)

161. Hawnhekk, il-Qorti taghmel referenza ghad-dokument intitolat “Legal Opinion
Regarding the Austrian Gambling Monopoly in Light of EU Law and Fair Trial
Aspects in Connection with Civil Claims for a Refund of Online Gambling Losses”
redatt minn Brandl Talos Attorneys at Law a fol 318, fejn hemm imnizzel illi:

“Foreign gambling operators are reporting and paying taxes in Austria in
the amount of 40% of the GGR, even though the gambling contracts between
the operator and a customer are considered null and void according to the
Highest Courts”.

162. Ulterjorment, fid-dokument intitolat “Opinion-EU Law Implications Derived From
Civil Judgements In Austrian Courts Upholding Recovery Claims From Players
Against Maltese-Licenced Operators Performing Services in Austria”, liema
dokument huwa miktub minn Prof. Dr Daniel Sarmiento, a fol 439 hemm miktub illi:

“The performance of gambling services in Austria is subject to tax, levied at
the point of consumption irrespective of whether the operator is licensed in
Austria or not. A 40% rate is applied on the winnings of players from stakes
over a time-span of one calendar year. This tax is collected by the operator,
including Maltese-licenced operators. The Austrian Tax Office has the
authority to enforce payment of this tax and failure to perform payment
constitutes a criminal offence of tax evasion subject to the Austrian Financial
Crime Act (Finanzstrafgesetz).

The gambling tax is calculated by the providers themselves and paid to the
tax office on a monthly basis. It makes no difference whether the provider has
a branch in Austria or in a Member State of the EU or a third country.

As a result, Austrian authorities are actively participating in the collection of
fiscal revenue derived from earnings in gambling activities performed by
Maltese-licenced operators in Austria.

There is no evidence of any measures by the Austrian tax authorities refusing
to collect tax withheld by Maltese-licenced operators on behalf of players in
gambling services performed in Austria”.

163. Din il-Qorti ma tistax ma tirrilevax illi, |-fatt li l-operat tas-so¢jeta' rikorrenti,
allegament illegali, huwa soggett ghall-intaxxar ta’ erbghin fil-mija (40%) ta’ dak 1-
imsejjah Gross Gaming Revenue min-naha tal-Awtoritajiet Awstrijaci, jikkrea
sitwazzjoni surreali u ta’ kontradizzjoni totali, fejn, fejn min-naha ghandek 1-Qrati
Awstrijaci illi jqisu l-operat ta’ soc¢jetajiet bhal dik rikorrenti bhala wiehed ille¢itu u
illegali u ghalhekk jikkundannawhom jirrifondu I-flejjes kollha illi jkunu tilfu I-
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164.

165.

166.

167.

168.

169.

gugaturi, filwagt illi min-naha l-ohra ghandek Awtorita’ Awstrijaka, ossija 1-Gvern
Awstrijaku illi gieghed jintaxxa tali servizz allegatament “illegali”, u tigbor it-taxxa
fuqg dak I-operat.

Tali sitwazzjoni hija wahda bhal li kieku, b’ezempju analogu, filwaqt illi huwa illegali
tbiegh id-droga gewwa I-Awstrija, il-Gvern huwa madanakollu awtorizzat illi jigbor
it-taxxi minghand min illegalment ibiegh tali droga! Certament dina hija sitwazzjoni
surreali ghall-ahhar u li, din il-Qorti, temmen li ma japplikax fejn jirrigwarda I-bejgh
ta’ drogi u ma huwiex il-kaz - ghalhekk dina s-sitwazzjoni illogika ghall-ahhar
¢ertament ixxejjen ghall-ahhar I-argument tal-Qrati Awstrijaci illi s-Servizz ipprovdut
mis-socjeta' rikorrenti huwa illegali!

Din il-Qorti ma tistax ma tirrilevax, f’dana I-istadju, illi minkejja li tali servizz huwa
meqjus bhala illegali mill-Qrati, il-fatt illi I-Awtoritajiet governattivi jintaxxaw tali
servizz u jigbru tali taxxa hija indikattiva tal fatt illi, attwalment, s-Servizz pprovdut
mis-socjeta' rikorrenti ma huwiex illegali affattu, izda huwa accettat mill-Gvern
Awstrijaku u huwa debitament intaxxat.

Li huwa cert, ghal din il-Qorti, huwa li la darba s-servizz ipprovdut mis-socjeta’
rikorrenti huwa intaxxat mill-Gvern Awstrijaku, l-istess Stat Awstrijak qieghed
tacitament jaccetta dan l-operat gewwa l-Awstrija mill-operaturi Maltin licenzjati
mill-Awtorita’ ta’ Malta dwar il-Loghob bhala wiehed legali — ¢ertament ma kinux
jintaxxaw servizz jekk ma kinux iqisu tali servizz bhala legali.

Hawnhekk, il-Qorti taghmel referenza ghal dak gia riprodott aktar ‘il-fuq f’paragrafu
86, fejn fil-‘Gambling Case Laws’ pubblikat mill-Kummissjoni Ewropeja, jinghad
dan li gej:

The CJEU has also repeatedly recognised EU countries’ rights to restrict the
cross-border supply of certain gambling services where necessary to protect
public interest objectives such as the protection of minors, the fight against
gambling addiction, and the prevention of crime and fraud.

Certament, la darba l-awtoritajiet fiskali ta’ 1-Awstrija ikkunsidraw l-attivita’ tas-
so¢jeta’ rikorrenti bhala wahda taxxabbli, dak ifisser illi 1-“public interest objectives”
illi huma fuq elenkati, u li setghu jigu kkunsidrati meta servizz bhal dak ipprovdut ms-
socjeta' rikorrenti jigi ristrett u limitat, ma jistghux jitqiesu bhala li jezisti fl-ghoti tal-
monopolju.

Dana kollu qieghed jinghad peress illi, kkunsidrati 1-fatti kollha hawn fuq
spjegati, il-Qorti tibda tasal ghall-konkluzjoni illi 1-hsieb wara l-ghoti tad-
dec¢izjoni tal-Qorti Awstrijaka ma Kkinetx il-fatt illi s-servizz tas-so¢jeta'
rikorrenti kien wiehed illegali, izda kien il-fatt illi Posch, rizultat tal-kilba tieghu
ghal-loghob tal-azzard, laghab ammont kbir ta’ flus, illi eventwalment huwa ma
rkuprax lura kollha bhala rebhiet, u li dana ma kienx gust, u ghalhekk kellu jigi
rifuz lura 1-flejjes illi huwa tilef!

Nugqqas ta’ Ezawriment ta’ Rimedji Ordinarji

170.

Jirrizulta illi fis-sottomissjonijiet tal-abbli difensuri ta’ intimat Gerhard Posch, wiehed
mill-argument imressaq mill-istess Posch huwa li skont prin¢ipju stabbilit mill-Qrati
tal-Unjoni Ewropea sabiex wiched ikun jista’ jaghmel uzu mid-difiza stabbilita mill-
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171.

172.

173.

Artikolu 45(1) tar-Regolament, min iqajjem tali difiza jrid ikun ezawrixxa r-rimedji
kollha disponibbli lilu fl-Istat fejn tkun originat dik is-sentenza. Illi I-intimat Gerhard
Posch jaghmel dan 1-argument fl-ottika ta’ gurisprudenza tal-Qorti tal-Gustizzja tal-
Unjoni Ewropea, senjatament is-sentenza Diageo Brands BV v Simiramida3*, fejn il-
Qorti stabbilit illi biex wiehed jopponi r-rikonoxximent u l-infurzar ta’ sentenzi
moghtija fi Stati Membri ohrajn billi jinvoka illi hemm kunflitt manifest mal-
istrategija pubblika tal-Istat Membru indirizzat ghandu ta’ lanqas ikun ezawrixxa r-
rimedji kollha disponibbli fil-pajjiz fejn tkun inghata is-sentenza.

Jirrizulta illi, fl-istess nota ta’ sottomissjonijiet, l-abbli difensuri ta’ intimat Posch
jargumentaw illi s-so¢jeta’ rikorrenti ma ezawritx r-rimedji kollha disponibbli ghaliha
fl-Istat tal-Origini u jikkwota x-xhieda tal-Mag.Ulrich Salburg moghtija fl-4 ta’ Gunju
2024 fejn kien gal illi

“the gaming company has the possibility to make this request to Supreme
Court to still allow to address Supreme Court because there is a general
interest regulation of term importance. This...the gaming company did not”
(fol 926-926 et seq)

Hawnhekk, il-Qorti taghmel referenza ghad-dokument li jinsab a fol 840-842et seq
tal-process fejn gie spjegat id-diffikultajiet gudizzjarji riskontrati mill-operaturi u dan
ghaliex:

“Most of the online gambling operators’ request for evidence are not granted
because the first instance courts refer to established case law. The second
instance courts confirm this approach, arguing that such evidence would not
have any legal impact on the proceedings. However, the appellate courts and
the Supreme Court are not (and cannot) reassess the restrictions correctly
and dynamically, as required by CJEU case law, because they are lacking
updated facts that would have had to be established in the first instance
proceedings”.

“...also the second instance courts have refrained from reassessing the
gambling monopoly in light of EU law and CJEU case law, which would be
necessary especially due to the arguments concerning the (lack of)
consistency of the de facto monopoly. Also, in this regard the courts simply
refer to the established case law”.

I1-Qorti hawnhekk tqis illi ghandha wkoll taghmel referenza ghall-Konkluzjonijiet tal-
Avukat Generali Szpunar ippreZentati fit-8 ta’ Frar 2024 fil-kawza fl-ismijiet: Real
Madrid Club de Futbol AE v EE, Société Editrice du Monde SA® fejn ghamel
referenza ghall-kawza Diageo Brands u gie stabbilit illi:

“According to the Court, the Brussels I Regulation is based on the
fundamental idea that individuals are required, in principle, to use all the
legal remedies made available by the law of the Member State of origin. Save
where specific circumstances make it too difficult or impossible to make use
of the legal remedies in the Member State of origin, the individuals concerned
must avail themselves of all the legal remedies available in that Member State

3 Deciza fis-16 ta’ Lulju 2015- Kawza bin-numru ta’ referenza: C-681/13
% Deciza 4 ta’ Ottubru 2024- Kawza bin-numru ta’ referenza: C-633/22
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’

with a view to preventing a breach of public policy before it occurs.’
(sottolinjar tal-Qorti)

174. Din il-Qorti tirrileva illi, b’referenza ghad-dokument supracitat a fol 840-842
ippreparat mid-ditta ta’ avukati li kienet tirraprezenta numru ta’ operaturi, fejn sar
studju dwar ir-rimedji li huma disponibbli ghall-operaturi, jirrizulta illi s-Sitwazzjoni
prezenti hija diffi¢li jekk mhux impossibbli sabiex tinghata rimedju effettiv. Infatti fl-
istess dokument filwaqt illi giet provduta statistika, hemm imnizzel is-Segwenti:

“From our data review and court experience, we can confirm that the
chances of success of appealing these judgements is close to zero. From our
perspective, first instance courts are not conducting proper evidentiary
proceedings but are solely referring to existing case law. Thus, the second
instance courts confirm the first instance judgements and the Supreme Court
confirms these judgements subsequently. It can be argued that the online
gambling operators are thus de facto left without effective legal protection in
Austrian player refund proceedings”.

(fol 736 et seq)

175. Ghalhekk, din il-Qorti tqis fid-dawl ta’ dan kollu delineat, il-fatt illi s-so¢jeta’
rikorrenti nagset milli tintavola appell ma ghandux ikun ta’ impediment sabiex din il-
Qorti tevalwa I-kawza sottomessa mis-socjeta’ attrici.

Artikolu 56A tal-Kap 583

176. 1l-Qorti, gabel ma tghaddi biex tirriafferma dak fuq gia indikat, ossija illi s-sentenza
Awstrijaka tmur manifestament kontra I-istrategija pubblika (ordre public) ta’ Malta,
taghlaq ir-ragument taghha, tqis illi ghandha wkoll taghmel referenza ghall-Artikolu
56A tal-Kap 583 tal-Ligijiet ta’ Malta u ghal dan il-ghan sejra tikkwota t-test tal-istess
ligi:

“56A. Minkejja kwalunkwe dispozizzjoni tal-Kodici ta’ Organizzazzjoni u
Procedura Civili u ta’ kull ligi ohra, bhala principju ta’ ordni pubblika:

(a) I-ebda azzjoni ma tista’ tingieb fil-konfront ta’ detentur ta’ licenzja u, jew
ufficjali u, jew persuni rilevanti, prezenti jew passati, ta’ detentur ta’ licenzja
fir-rigward ta’ materji relatati mal-provvista ta’ servizz tal-loghob, jew fil-
konfront ta’ gugatur ghax ircieva tali servizz tal-loghob, jekk dik [-azzjoni:

(i) tikkonfliggi ma’, jew timmina, il-legalita tal-provvista ta’ servizzi tal-
loghob gewwa jew minn Malta permezz ta’ licenzja mahruga mill-
Awtorita, jew il-legalita ta’ kwalunkwe obbligu legali jew naturali li
Jjirrizulta mill-prowvista ta’ tali servizzi tal-loghob, u

(ii) tirrigwarda attivita awtorizzata li hija legittima fit-termini tal-Att u
strumenti regolatorji ohra; u

(b) il-Qorti ghandha tirrifjuta r-rikonoxximent u, jew l-infurzar gewwa Malta

ta’ kwalunkwe sentenza u, jew decizjoni barranija moghtija fir-rigward ta’
azzjoni tat-tip imsemmi fis-subartikolu (a) .
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177.

178.

179.

Id-dicitura ta’ 1-Artikolu huwa ¢ar. Din il-Qorti setghet facilment, flok ma ghamlet I-
istharrig u konsiderazzjonijiet kif fuq maghmula, tistrieh fuq tali provvediment fejn il-
legislatur Malti gieghed jghid, b’mod tassattiv, iswed fuq abjad, illi 1-ebda azzjoni ma
tista’ tingieb fil-konfront ta’ detenur ta’ licenzja fir-rigward ta’ materji relatati mal-
provvista ta’ servizz tal-loghob jew fil-konfront ta’ gugatur li r¢ieva tali servizz u dan
“bhala prin¢ipji ta’ ordni pubblika” u li ghalhekk il-Qorti ghandha tirrifjuta r-
rikonoxximent u/jew l-infurzar f* Malta ta’ sentenza minn Qorti barranija fir-rigward
ta’ azzjoni ta’ dana t-tip.

Ghalhekk, din il-Qorti setghet taghzel li tapplika 1-Artikolu 56A, u tiegaf hemm.

Madanakollu, din il-Qorti qgieset illi jkun ahjar li tikkunsidra 1-fatti kollha u taghmel
il-konsiderazzjonijiet kif hawn fuq maghmula, sabiex issahhah kemm l-argument
ibbazat fuq l-Artikolu 56A kif ukoll sabiex tiggustifika, bil-kliem u ragunament, ir-
raguni ‘1 ghaliex din il-Qorti tqis is- sentenzi moghtija mill-Qorti Regjonali ta’
Klagenfurt fil-25 ta” Mejju 2021 u mill-Qorti Regjonali Superjuri ta’ Graz fit-13 ta’
Awwissu 2021 hawn fuq rappurtata bhala wahda illi tmur kontra 1-ordni pubblika

Maltija.
I1-Qorti,
Wara illi rat I-atti u semghet ix-xhieda;
Wara illi rat is-sottomissjonijiet tal-abbli difensuri tal-partijiet;
Tghaddi biex tiddeciedi 1-vertenza billi:
Tichad |-ewwel talba tas-so¢jeta’ rikorrenti;

Tilqa’ t-tieni, t-tielet u raba’ talba tas-so¢jeta’ rikorrenti, u ghalhekk:

Tiddikjara u tiddeciedi illi r-rikonoxximent tas-sentenza esteri Awstrijaci tal-Qorti
Regjonali ta’ Klagenfurt moghtija fil-proc¢eduri bin-numru ta’ referenza 26 CG 7/20f — 16
u datata il-25 ta’ Mejju 2021 u tal-Qorti Superjuri Regjonali ta’ Graz moghtija fil-
proc¢eduri bin-numru ta’ referenza 2 R 146/21i u datata it-13 t’ Awwissu 2021 ghandu jigi
rrifjutat ai termini tal-Artikolu 45(1)(a) tar-Regolament (UE) Nru. 1215/2012 tal-
Parlament Ewropew u tal-Kunsill tat-12 ta’ Dicembru 2012 dwar il-gurisdizzjoni u r-
rikonoxximent u l-ezekuzzjoni ta’ sentenzi fi kwistjonijiet ¢ivili u kummercjali
(riformulazzjoni), dan in kwantu ir-rikonoxximent tal-imsemmija sentenza ikun
manifestament kontra l-istrategija pubblika (ordre public) tal-istat Malti;

Tiddikjara u tiddeciedi illi l-ezekuzzjoni tas-sentenza esteri Awstrijaci tal-Qorti
Regjonali ta’ Klagenfurt moghtija fil-proc¢eduri bin-numru ta’ referenza 26 CG 7/20f — 16
u datata il-25 ta’ Mejju 2021 u tal-Qorti Superjuri Regjonali ta’ Graz moghtija fil-
proceduri bin-numru ta’ referenza 2 R 146/21i u datata it-13 t” Awwissu 2021 ghandu jigi
rrifjutat ai termini tal-Artikolu 46 tar-Regolament (UE) Nru. 1215/2012 tal-Parlament
Ewropew u tal-Kunsill tat-12 ta’ Dicembru 2012 dwar il-gurisdizzjoni u r-rikonoxximent
u l-ezekuzzjoni ta’ sentenzi fi kwistjonijiet ¢ivili u kummer¢jali (riformulazzjoni), dan in
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kwantu l-ezekuzzjoni tal-imsemmija sentenza ikun manifestament kontra I-istrategija
pubblika (ordre public) tal-istat Malti;

Tordna lill-intimat johrog kontro-mandat ghat-thassir tal-mandat ta’ sekwestru bin-
numru n-numru ta’ referenza 521/2022;

Spejjez tal-proceduri odjerni ghandhom ikunu kollha a karigu tal-konvenut.

Francesco Depasquale LL.D. LL.M. (i1MLI)
Imhallef

Rita Sciberras
Deputat Registratur
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