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Ir-Registratur tal-Kumpanniji

[I-Qorti:

1. F'din il-kawza, I|-attrici gieghda titlob li kumpanija li giet stral¢jata
terga’ titpogga fuq ir-Registru tal-Kumpanniji sabiex jittiehed kont tal-
obbligi li jiskattaw mill-garanzija tal-pacifiku pussess moghtija mill-

kumpanija favur I-attrici, li ssostni li tikkostitwixxi contingent liability.
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2. B’kuntratt tal-15 ta’ Mejju 1995, I-attri¢i xtrat appartament numru 8
fi blokka msemmija Brookside Court (ossia Block B) fi Trig Patri Feli¢
Sammut, San Pawl il-Bahar. IlI-bejjiegha D.A.G. Company Limited
iggarantiet il-pacifiku pussess permezz ta’ ipoteka generali fuq hwejjigha

prezenti u futuri.

3. Permezz ta’ rizoluzzjoni straordinarja datata 25 ta’ Ottubru 2013 I-
azzjonisti tal-imsemmija kumpanija ddecidew unanimament Ii |-istess
kumpanija kellha tigi stral¢jata u xolta skont I-Artiklu 265(1) tal-Att dwar
il-Kkumpaniji. ll-process tal-istral¢ sar taht is-supervizjoni tal-Prim’Awla tal-

Qorti Civili.

4. B’sentenza datata 11 ta’ Frur 2014 dik il-Qorti ordnat ix-xoljiment u

l-istral¢ tal-kumpanija.

5. L-istral¢jarju kien ir-Ricevitur Ufficjali I-Avukat Dottor Kevan
Azzopardi li kien manhtur bi provvediment tal-Prim’Awla tal-Qorti Civili tal-
11 ta’ Frar 2014. L-istral¢jarju xehed illi fil-kaz in kwistjoni ma tantx kien
hemm lok li jsiru liquidation accounts kif isir meta I-process ta’ stral¢ ikun
ikkomplikat ghaliex il-process tal-winding up kien straightforward fis-sens
illi danhlu fl-assi tal-kumpanija zewg ammonti: flus li kienu depozitati fil-
gorti, u flus li thallsu minn kreditur. Huwa hejja skema ta’ distribuzzjoni li

kienet approvata mill-Qorti.
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6. Kompla jixhed illi huwa m’ghamilx ricerki fir-Registru Pubbliku u fir-
Registru tal-Artijiet dwar proprjeta li seta’ kellha I-kumpanija u dwar
garanziji ipotekarji. Huwa sab koperazzjoni mill-persuni li gabel id-
dikjarazzjoni ta’ xoljiment kienu diretturi tal-kumpanija u hadd minnhom

ma semma’ xejn dwar proprjeta jew garanziji ipotekariji.

7. Stqarr illi x-xoghol tal-kumpanija meta kienet topera kien il-finishing
ta’ appartamenti. Ma dahalx fil-kwistjoni ta’ jekk Kkinitx kumpanija li
tizviluppa I-proprjeta b'mod generali jew jekk kenitx kumpanija li kienet
kostitwita sabiex tizviluppa progett wiehed. Qal illi ma kienx jaf bil-kuntratt
tal-akkwist tar-rikorrenti. Fisser li waqt l-istral¢ ma ttehidx kont ta’ garanziji
li setghu nghataw mill-kumpanija fiz-zmien meta kienet ghadha topera.

8. B sentenza ulterjuri datata 12 ta’ Mejju 2016 fl-atti tal-istess
proc¢eduri |-Qorti ordnat it-thassir tal-isem tal-kumpanija minn fuq ir-

Registru tal-Kumpaniji b effett immedjat. U hekk sar.

9. Fir-rikors guramentat taghha, I-attrici ppremettiet:

“lli tali ommissjoni tikser diversi dispozizzjonijiet tal-Att dwar il-
Kumpanniji, inter alia I-Artikoli 301 u/jew 302 tal-imsemmi Att, billi tali
garanzija, in kwantu tohlog contingent liability fil-konfront ta’ D.A.G.
Company Limited, kellha necessarjament titgies ghall-finijiet tal-istral¢
tal-istess kumpanija.

llli I-ezistenza ta’ tali garanzija u l-obbligi relattivi a karigu tal-kumpanija
D.A.G. Company Limited huma ta’ natura pubblika u kienu facilment
accertabbli fil-kors tal-istral¢ taghha in kwantu |-kuntratt datat 15 ta’ Mejju
1995 huwa dokument pubbliku u insinwat.
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10.

llli dana juri li, fil-kors tal-istral¢ ta’ D.A.G. Company Limited, jew ma
saritx ricerka fir-Registru Pubbliku sabiex jigu verifikati I-attivi u |-passivi
insinwati tal-istess kumpanija jew altrimenti |-istess ricerka ma saritx
sew.

llli ghalhekk l-istral¢ u t-thassir tal-kumpanija D.A.G. Company Limited
kien vizzjat b'illegalita’ ta’ natura materjali, senjatament billi gew vjolati
diversi dipozizzjonijiet tal-Att dwar il-Kumpanniji, inter alia, I-Artikoli 301
u/jew 302, hekk kif premess.

llli I-esponenti ghandha interess f'tali reintegrazzjoni sabiex il-garanzija
tal-pacifiku pussess lilha moghtija bil-precitat kuntratt fl-atti tan- Nutar
Hayman ma tigix fix-xejn.

llli dan hu I-uniku rimedju disponibbli lill-esponenti ghal dan il-ghan.

llli ghadhom ma ghaddewx hames (5) snin minn meta I-kumpanija
D.A.G. Company Limited thassret minn fuq ir-Registru tal-Kumpanniji.

[Ili ghalhekk jezistu I-estremi sabiex din I-Onorabbli Qorti tordna li I- isem
tal-kumpanija D.A.G. Company Limited jerga’ jitgieghed fuq ir- Registru
tal-Kumpanniji u l-istral¢ jerga’ jinfetah ai termini tal-Artikolu 3008 tal-Att
dwar il-Kumpanniji sabiex jittiehed kont tal-obbligi li |-istess D.A.G.
Company Limited ghandha fil-konfront tal-esponenti u sabiex jittiehed
kont tal-contingent liability naxxenti mill-garanzija tal-pacifiku pussess
moghtija mill-imsemmija kumpanija a favur tal-esponenti u b hekk id-
drittijiet tal-esponenti jigu mharsa.”

Ghalhekk talbet lill-Qorti biex tordna illi I-isem tal-kumpanija jerga’

jitgieghed fuq ir-Registru tal-Kumpaniji u l-istral¢ taghha jerga’ jinfetah

ghal dawk ir-ragunijiet u ghal dak iz-zmien li I-Qorti tista’ tispecifika fid-

decizjoni taghha taht dawk id-direttivi u dawk il-kondizzjonijiet Ii jistghu

jidhrulha xierga.

11.

ll-konvenut wiegeb:

“llli t-talbiet ta’ din il-kawza partikolari ged issir a termini tal-Artikolu 300B,
liema artikolu jispecifika illi 1-Qorti trid tkun soddisfatta illi I-istral¢ u t-
thassir tal-isem tal-kumpanija kien ivvizjat minn frodi jew illegalita
materjali. F~ dan ir-rigward, partikolarment jezistix xi wiehed mill-elementi
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12.

rikjesti mil-ligi, ir-Registratur jirrimetti runhu ghall-provi u ghad-decizjoni
ta’ dina l-onorabbli Qorti.

llli f*'dan il-kaz I-esponent registratur m huwiex jikkontesta |-possibilita’ illi
[-process ta’ stral¢ tal-kumpanija in kwistjoni jerga’ jinfetah jekk dina I-
Onorabbli Qorti thoss illi ghandha taghti tali rimedju fic-cirkostanzi ta’ dan
il-kaz. Madanakollu dan ir-rimedju huwa wiehed ta’ natura eccezzjonali
u ghaldagstant ghandu jigi akkordat ghar-ragunijiet u esigenzi ta’
gustizzja u ekwita’.

llli skont I-Artikolu 300B, kemme-il darba I-Qorti tilga™ t-talba sabiex I-isem
ta’ kumpamnnija jerga’ jitpogga fuq ir-Registru u l-istral¢ tal-kumpanija
jerga’ jinfetah allura I-esponent umilment jissolleva illi I-Qorti ghandha
tispecifika I-iskop u I-perjodu li ghalih ghandu jinfetah I-process ta’ stral¢
u ghandha taghti dawk id-direttivi u timponi dawk il-kundizzjonijiet li jkunu
xierga. L-istess Artikolu 300B jipprovdi illi I-Qorti ghandha tiddetermina
jekk l-ordni u d-direttivi taghha ghandhomx ikunu effettivi fir-rigward ta’
kulhadd jew inkella ghandhomx japplikaw limitament ghal-persuni
specifici li jkunu indikati fis-sentenza.”

B’sentenza tal-1 ta’ Settembru 2020, il-Prim’Awla tal-Qorti Civili

cahdet it-talba tar-rikorrenti.

13.

Ir-ragunament li wassal lill-Qorti ghall-pronunzjament tas-sentenza

taghha kien, fil-qosor, dan:

(1) Ir-rikorrenti fethet din il-procedura b’talba biex tigi rxuxtata I-

kumpanija intimata abbazi tal-Art. 300B tal-Kap 386 li jagra hekk:

‘(1) Meta kumpanija tkun thassret minn fuq ir-registru, kull persuna
interessata tista’ brikors, titlob lill-Qorti biex tordna hi li I-isem tal-
kumpanija jkun restitwit fuq ir-registru u li I-istral¢ jerga’ jinfetah.

(2) Meta, fug rikors maghmul taht is-subartikolu (1), il-Qorti tkun
sodisfatta li l-istral¢ u t-thassir tal-kumpanija jkun vizzjat bi frodi jew
blillegalita ta’ natura materjali, il-Qorti tista’ tordna |li l-isem tal-
kumpanija jkun restitwit fuq ir-registru u li I-istral¢ jerga® jinfetah ghal
dawk ir-ragunijiet u ghal dak iz-zmien li I-Qorti tispecifika fid-decizjoni
taghha, u I-Qorti ghandha taghti dawk id-direttivi u timponi dawk il-
kondizzjonijiet li jidhrilha xierag.
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(3) l-Qorti ghandha tilga™ t-talba biss jekk tkun sodisfatta li dak ikun |-
uniku rimedju li jkun hemm.

(4) Fid-decizjoni taghha I-Qorti ghandha wkoll tiddeciedi jekk I-ordnijiet u
d-direttivi taghha jkunux effettivi favur il-persuni kollha jew jekk
ghandhomx japplikaw limitatament ghal persuni specifiki indikati fid-
decizjoni.

(5) Ma jista’ jsir ebda rikors taht dan l-artikolu wara li jghaddu hames
snin mid-data li fiha l-isem tal-kumpanija jkun thassar mir-registru.

(2) Jirrizultaw fil-pozittiv ir-rekwiziti ta’ “persuna interessata” (Para. (1));
ta’ “l-uniku rimedju” (Para (3)); u tal-“hames snin”.

(3) Dwar ir-rekwizit ta’ “illegalita ta’ natura materjali’, l-istral¢jarju
kkommetta illegalita’ billi halla barra I-garanzija tal-pacifiku pussess izda
din ma kinitx wahda “materjali”. B’danakollu, din I-illegalita’ ma kinitx
wahda materjali. Ir-rikorrenti ssib I-illegalita’ fi ksur tal-Art. 301 u 302 tal-
Kap 386. L-Art. 302, li jirreferi ghal stral¢ li |-attiv taghha ma jkunx
bizzejjed biex jissodisfa I-passiv, mhuwiex applikabbli ghaliex il-
kumpanija kienet in attiv. L-Art. 301 jaqra hekk:

F'kull stral¢ ta’ kumpanija fejn I-attiv ikun bizzejjed biex jissodisfa I-
passiv, kull djun li jkollhom jithallas b’kontingenza, u kull talbiet
kontra |I-kumpanija, prezenti jew futuri, certi jew kontingenti,
accertati jew li jistghu jkunu dovuti bhala danni, ikunu acc¢ettati bhala
prova kontra I-kumpanija, fejn issir stima gusta, kemm jista’ jkun tal-valur
ta’ dawk id-djun jew talbiet li jistghu jkunu suggetti ghal xi kontingenza
jew li huma dovuti bhala danni izda mhux accertati, jew li ghal xi raguni
ohra ma jkollhomx valur ¢ert. Applikazzjoni tar-regoli dwar precedenza.

(4) L-ipoteka generali kostitwita favur ir-rikorrenti meta xtrat u akkwistat
il-fond de quo minghand il-kumpanija, tista’ titgies fil-kaz tallum bhala li
tikkostitwixxi a contingent liability.”

14. Ir-rikorrenti appellat mis-sentenza. L-ewwel aggravju taghha
huwa li I-ewwel Qorti Zbaljat meta gieset li I-garanzija tal-pacifiku pussess
ma tammontax ghal contingent liability ghall-finijiet tal-Art. 301. It-tieni
aggravju huwa li n-nuqqas tal-istral¢jarju isarraf fillegalita materjali. 1z-
zewg aggravji huma marbutin ma’ xulxin; it-tieni aggravju huwa

konsegwenza logika tal-ewwel aggravju.
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15.  Fil-qosor, ir-ragunament tal-appellanti li permezz tieghu ssostni I-

ewwel aggravju huwa li:

(1) Id-definizzjoni ta’ contingent liability i nsibu fBlack’s Law

Dictionary hija s-segwenti:

“‘CONTINGENT LIABILITY. One which is not now fixed and absolute, but
which will become so in case of the occurance of some future and
uncertain event. Warren Co. V. C.I.R., C.C.A. Ga, 135 F.2D 679, 684,
5684.

(2) ll-garanzija tal-pacifiku pussess tohloq propju contingent liability par
exellence fil-konfront tal-bejjiegh fuq kuntratt ta’ bejgh ghaliex timplika li,
fl-eventwalita’ futura u inc¢erta ta’ evizzjoni, il-bejjiegh ikollu jaghmel tajjeb
ghall-evizzjoni batuta mix-xerrej.

(3) Din il-garanzija hija |-essenza tal-kuntratt ta’ bejgh ghaliex biha I-
bejjiegh jiggarantixxi t-tgawdija tal-oggett mibjugh lilixerrej. Tali garanzija
hija, sa ¢ertu punt, ta’ ordni pubbliku ghaliex il-bejjiegh jibqa’ dejjem
obbligat ghall-fatt tieghu stess u kull ftehim kuntrarju ghal dan ma jiswiex
(Artikolu 1411 tal-Kodi¢i Civili).

(4) 1s-sentenza appellata twassal ghas-sitwazzjoni li, kullfejn il-bejjiegh
fuq kuntratt ta’ bejgh ikun kumpanija, il-garanzija tal-pacifiku pussess
tkun tista’ tingieb fix-xejn bix-xoljiment ta’ dik il-kumpanija, minghajr |-
ebda htiega li l-istral¢arju jaghmel xi tip ta’ verifika fir-rigward. Dan ikun
ifisser li r-rimedju moghti bil-ligi lix-xerrej fil-kaz ta’ evizzjoni jingieb fix-
xejn.

(5) L-interpretazzjoni tal-mens legislatoris maghmula mill-Ewwel
Onorabbli Qorti hija ghal kollox zbaljata. Ghaliex, jekk stess il-legislatur
xtaq li x-xoljiment tal-kumpaniji jsiru b’mod effi¢jenti u minghajr dewmien
zejjed, hekk kif ippostulat fis-sentenza appellata, mill-banda I-ohra
difficiiment jista’ wiehed jemmen li I-legislatur xtaq li dan jissarraf
f'sitwazzjoni fejn il-garanzija tal-pacifiku pussess li jgawdi kull min jixtri
proprjeta’ tingieb fix-xejn meta |-bejjiegh ikun kumpanija.

(6) L-Ewwel Qorti, filwaqgt li kkonkludiet li ma kinitx tissussti contingent
liability fdan il-kaz, ma spjegatx kif waslet ghal din il-konkluzjoni. Jekk
xejn, minn qari tas-sentenza appellata wiehed jinnota kontradizzjoni
palezi bejn id-duttrina citata mill-Ewwel Onorabbli Qorti u I-konkluzjoni
milhuqa.
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(7) L-Ewwel Qorti ikkwotat silta mill-ktieb Insolvency Law: Corporate
and Personal?, fejn jinghad li sabiex ikun hemm contigent liability,
“There must be an_existing obligation and the obligation must be
able to be valued or estimated”, kif ukoll silta mill-ktieb Principles of
Corporate Insolvency Law?, fejn jinghad li “To give the phrase
‘contingent liability’ any meaning we must restrict it to a liability or other
loss which arises out of an existing legal obligation or state of affairs
but which is dependent on the happening of an event that may or
may not occur. Many of the cases have stressed the need for the liability
to arise out of anexisting obligation.”

(8) M’'ghandux ikun hemm dubbju li |-garanzija tal-pacifiku pussess
moghtija minn D.A.G Company Limited fuq il-precitat kuntratt fl-atti tan-
Nutar Hayman tissodisfa dawn ir-rekwiziti kollha:

i. An existing legal obligation — Il-garanzija tal-pacifiku pussess hija
obbligazzjoni li tinholog ex lege mal-konkluzjoni tal-bejgh u li tibga’
tissussisti sakemm ma tagax bil-preskrizzjoni.

i. Dependent on the happenning of an event that may or may not
occur — Ir-responsabilita’ tal-bejjiegh ghall-eventwali rizar¢iment
tiddependi fuq l-evizzjoni totali jew parzjali tax-xerrej mill-beni trasferit. Dan
huwa event futur li jista’ jsehh jew ma jsehhx u huwa ghalhekk
intrinsikament dipendenti fug kontingenza. Ghalhekk, hija ghal kollox
irrelevanti |-konsiderazzjoni maghmula fis-sentenza appellata li “ma
rrizultax li saret ebda talba (fit-test Ingliz : claim) relatata mat-twettiq tal-
obbligazzjonijiet nexxenti mill-garanzija tal-pacifiku fuq riferiti.”®
Indipendentament mill-fatt jekk saritx talba (claim) o meno il-kontingenza
baqghetx xorta wahda tissussisti.

iii. The obligation must be able to be valued or estimated — L-Ewwel
Onorabbli Qorti iddecidiet li “fl-istral¢ in-natura tal-garanzija ma tistax tigi
realment jew gustament kwantifikata, lanqas ghall-fini ta’ discounting.”* Din
il-konkluzjoni hija manifestament Zbaljata billi ged tinjora dispozizzjonijiet
¢ari li nsibu fil-Kodi¢i Civili li jistipulaw fxhiex tissarraf il-garanzija tal-
padifiku pussess. L-artikli 1413 et seq. tal-Kodi¢i Civili jghidulna li, fil-kaz
ta’ evizzjoni, ix-xerrej jista’ jitlob inter alia minghand il-bejjiegh, l-ispejjez
tal-kuntratt u kull hlas legittimu marbut mal-kuntratt, I-ispejjez ta’ tiswijiet u
miljoramenti utili, u z-Zieda fil-valur tal-haga mibjugha. Dawn huma kollha
hwejjeq li jistghu jigu facilment kwantifikati.

16. Fil-fehma ta’ din il-Qorti, din id-doljanza tal-appellanti giet sewwa

indirizzata mill-ewwel Qorti f'din il-parti tas-sentenza taghha:

1 Keay A., Walton P, Insolvency Law: Corporate and Personal, Pearson Longman (2003) p.214.
2 Goode R. Principles of Corporate Insolvency Law, Sweet & Maxwell (2011) p.134

8 Vide sentenza appellata p.28

4 Ibid
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“ll-gorti hija sprovvista minn duttrina legali u gurisprudenza nostrana li
tfisser in-natura ta’ contingent liabilities. Ghalhekk sejra tirreferi ghad-
duttrina u gurisprudenza Ingliza.

L-Oxford Dictionary of Accounting (Fifth Edition — 2016 — OUP) ifisser
a contingent liability b dan il-mod :

Either (i) a possible obligation that arises from past events whose
existence will be confirmed only by the occurrence of one or more
uncertain future events nor wholly within an entity's control ;

or (ii) a present obligation that arises from past events where the amount
of the obligation cannot be measured reliably or it is not probable that a
transfer of economic benefits will be required to settle the obligation.

Under the Financial Reporting Standard Applicable in the UK and the
Republic of Ireland (Section 21) an entity should not recognize a
contingent liability except in certain circumstances arising during
business combinations. However it should disclose information about
contingent liabilities unless the possibility of economic loss is considered
very remote.

The relevant International Accounting Standard is IAS 37.

Fil-Pag. 214 ta’ Insolvency Law : Corporate and Personal (Pearson
Longman — 2003) Andrew R. Keay u Peter Walton jirreferu ghall-
gurisprudenza Ingliza dwar contingent liabilities. Ighidu hekk :

A contingent creditor is someone ‘towards whom, under an exisiting
obligation, the company may or will become subject to a present liability
on the happening of some future event or at some future date” [Re William
Hockley Ltd at 558].

A contingent liability exists if there is a doubt whether there will be a debt
owing at all [Re Dummelow (1873) LR 8 Ch 997 at 1001].

There must be an existing obligation and the obligation must be able to
be valued or estimated.

Fil-Pag 134 et seq ta’ Principles of Corporate Insolvency Law (Fourth
Edition — 2011 - Sweet & Maxwell) Roy Goode jittratta I-koncett ta’
contingent liability billi jghid hekk —

A contingent event is one which may or may not occur. But to say that a
contingent liability is a liability which may or may not be incurred is to
spread the net too far, for the number of contingencies as thus definite is
infinite. Is it to be said, for example, that because | may decide at some
future date to buy goods and incur a liability for the price | have a
contingent liability ? Clearly not. No one can tell what transactions | may
decide to enter into in the future or on what terms. To give the phrase
“contingent liability” any meaning we must restrict it to a liability or other
loss which arises out of an existing legal obligation or state of affairs but
which is dependent on the happening of an event that may or may not
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occur. Many of the cases have stressed the need for the liability to arise
out of an existing obligation [New Cap Reinsurance Ltd v. Grant (2008)
68 A.C.S.R. 176 ; Winter v. |.R.C. (1961) 3 All E.R. 855, per Lord Hodson
at 864 ; Re William Hockley Ltd. (1962) 2 All E.R. 111, per Pennycuick J.
at 113 ; and Stonegate Securities Ltd. V. Gregory (1980) 1 Ch. 576, per
Buckley L.J. at 579]. Examples are : the liability of a surety, which is
created by the guarantee, but arises only on default by the principal
debtor ; or a drawer or endorser of a bill of exchange, which is created by
signature of the bill, but comes into existence only if the acceptor as the
party primarily liable fails to pay ; of an insurer under a a policy, but
depends on the occurrence of the event against which cover is given ;
and of a defendant or prospective defendant in a claim for negligence
which may or may not succeed. However it is not every contingent liability
that springs from an existing legal obligation. In Re Sutherland deceased
[Re Sutherland deceased, Winter v. I.R.C. (1963) A.C. 235] a majority of
the house of Lords considered that to require an existing legal obligation
was to take too narrow a view of what constitutes a contingent liability. It
is true that this was a tax case, not a decision on insolvency legislation,
but what it does show is that in considering whether there is a contingent
liability the court has regard to the existing commercial situation, not
merely an existing legal obligation. In this regard, assistance can be
derived from Financial Reporting Standard 12 which defines a contingent
liability in the following terms :

(a) “A possible obligation that arises from past events and whose
existence will be confirmed only by the occurrence or non-occurrence of
one or more uncertain future events not wholly within the entity’s control

or

(b) a present obligation that arises from past events but is not recognised
because :

(i) it is not probable that a transfer of economic benefits will be required
to settle the obligation

or

(i) the amount of the obligation cannot be measured with sufficient
reliability.”

It will be seen in this definition the reference is to “past events” rather than
legal obligations. Of course, accounting definitions do not necessarily
correspond to legal definitions. But as has been rightly pointed out, the
terms “contingent liabilities” is ultimately not a term of art and its precise
meaningwill depend on its context [County Bookshops Ltd v. Grove
(2003) 1 B.C.L.C. 479] The court is thus entitled to have regard to
commercial realities. In Re Sutherland (op. cit.) the factual situation was
the near- certainty that ships would be sold, producing balancing charges
for tax purposes. An example in terms of an exiting commercial situation
is the projected expenditure of goodwill defects for which the company
has no legal liability, past experience having shown that sich a recall is
likely needed at least once during the course of a year. By contrast, the
potential liability of a litigant to have an order for costs made against him
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is too uncertain and too much in the discretion of the court to rank as a
contingent liability.

Imbaghad fil-Pag 145 et seq ta’ Principles of Corporate Insolvency
Law,) Roy Goode jkompli jaghmel dawn |-osservazzjonijiet :-

Just as problems may arise in the valuation of assets, so also there may
be difficulties in the estimation of liabilities. This is particularly likely to be
the case as regards unqualified existing liabilities, contingent liabilities
and the expenses of liquidation.

In the case of a contingent liability the difficulty is greater still, since the
prospects of the contingency occurring may range from almost zero to a
near-certainty. Accountancy standards are of limited value in this context,
because contingent liabilities are not “recognised” (i.e. included as an
item in the accounts) but are merely required to be disclosed by a note to
the accounts unless the possibility of a transfer of economic benefits to
settle the obligation is remote, while the critical question of measurement
of a contingent liability remains largely unaddressed.

Where a contingent liability is capable of valuation, it should presumably
be valued on the same basis as if it were being admitted to proof by the
liquidator as a claim by the creditor. This does not carry us much further,
since the amount for which contingent claims are admitted to proof in a
winding up is usually settled by negotiation. The assessment of
contingent claims and liabilities is, of course, the particular province of the
actuary, but again actuarial practice is of limited relevance because
actuaries base their assessments not on individual cases, but on the total
of the relevant population, whereas the question with which we are
concerned in the valuation of a particular contingent liability incurred by a
particular company.

There is no great difficulty in valuing many contingent liabilities. For
example, if at the relevant date the company is drawer or endorser of a
bill of exchange, or a surety under a guarantee, and the party liable has
convened a meeting for the purpose of going into insolvent voluntary
winding up with no prospect of paying a dividend, the contingent liability
will be little less than the face value of the bill or debt. At the other end of
the scale, where the party primarily liable in financially strong or the
creditor already holds massive security from the debtor, the contingent
liability can be treated as so remote that it need not be given any value.
The problem case is the contingency which is not so remote that it can
be ignored nor so imminent that it is almost bound to happen. Different
approaches are possible. One is to say that if there is a more than even
chance of the contingency occurring, the liability should be taken as the
present value of the contingent liability, for example, the amount of a
guaranteed debt discounted to take account of its futurity. On this
approach, a contingent liability with an 80 per cent chance of accrual,
although discounted for futurity would not be discounted for the 20 per
cent chance that it would not accrue, whilst a liability with a 50 per cent
chance of accrual would be disregarded altogether. An alternative
approach is to valuer the contingent liability at the percentage of likelihood
of its occurrence, so that if the likelihood were 80 per cent of the full
liability, whilst a contingent liability with a 10 per cent chance of accrual
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would be estimated at the present value of 10 per cent of the full liability.
Neither of these approaches seems fully satisfactory. The first seems to
set the threshold of likelihood too high, while the second is contrary to
prevailing practice, which is to value the contingency in full (less any
discount for futurity) if it will probably occur and is capable of valuation
and disregard it altogether in other cases. It is thought that the question
to be asked is whether there is a real prospect that the contingency will
occur, in which case it should be brought in at its present value without
further discount for the possibility that it may occur.”

17. Abbazi ta’ din id-duttrina u gurisprudenza Ingliza, I-Ewwel Qorti
interpretat I-Art. 301 li jaghmel riferenza ghall-contingent liabilities fis-

sens i

“... lanqas I-Art. 301 ma huwa applikabbli.

Tghid hekk ghaliex l-ipoteka generali |i saret sabiex tiggarantixxi |-
pacifiku pussess mhijiex dejn li jkollu jithallas b kontingenza (fit-test bl-
Ingliz tal-ligi taghna : debts payable on a contingency).

Tkompli tghid li waqt il-procedura tax-xoljiment tal-kumpanija, u kemm
dam ghaddej l-istral¢ sakemm intemm bid-digriet tat-thassir tal-isem mir-
registru, ma rrizultax li saret ebda talba (fit-test bl-Ingliz : claim) relatata
mat-twettieq ta’ I-obbligazzjoni naxxenti mill-garanzija tal-pacifiku fuq
riferita.

Langas ma jista’ I-Art. 301 ikun imfisser jew jigi nterpretat sabiex ikopri
talba futura ghar-raguni li tibga® ma tikkwalifikax bhala kontingenza
ghaliex fl-istral¢ in-natura tal-garanzija ma tistax tigi realment jew
gustament kwantifikata, lanqas ghal fini ta’ discounting.

Bhala fatt irrizulta i I-istral¢jarju ma ghamilx ricerki fir-registru pubbliku.
Kien ikun ahjar li kieku saru r-ricerki tenut kont li l-istral¢jarju kellu flus
mnejn ihallas ghalihom. Fl-istess waqt, il-fatt illi ma sarux ricerki, u allura
I-ipoteka generali ma kenitx a konoxxenza tal-istral¢jarju, ma jissodisfax
ir-rekwizit tal-illegalita’ ta’ natura materjali ghaliex dik l-ipoteka generali
ma kienet sejra tbiddel xejn mid-direzzjoni li kellu jiehu I-istral¢jarju.

Li kieku I-qorti kellha taccetta Il-interpretazzjoni kwazi kwazi bla tarf tad-
disposizzjonijiet tal-ligi, li abbazi taghhom ir-rikorrenti geghda ssejjes it-
talba taghha, ikun tfisser li, ghaliex fil-kors tal-operat taghha kumpanija
tkun bieghet u ttrasferiet proprjeta’ mmobbli minn taghha lil terzi fejn tkun
tat garanzija tal-pacifiku pussess, dik il-kumpanija f'termini reali u prattici
la qatt tista’ tigi xjolta (la volontarjament u langas mill-Qorti) u wisq angas
stral¢jata sakemm jghaddi kull terminu ghal garanzija tal-pacifiku
pussess. lkun ifisser li I-pro¢ess kollu tal-istral¢ jaqa™ f paralizi.
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ll-qorti tinsab moralment certa li dak pretiz mir-rikorrenti ma kienx
jinkwadra fil-hsieb tal-legislatur meta nkiteb (u sar ligi) I-Art. 300B tal-
Kap. 386 li ged jigi nvokat mir-rikorrenti sabiex issostni t-talba taghha.
Mhuwiex sodisfatt ir-rekwizit tas-subartikolu 2.”

18. Din il-Qorti tqgis li huwa minnu dak Ii tissottometti |-appellanti li I-
garanzija tal-pacifiku pussess tissodisfa I-kriterji tad-definizzjoni ta’
contingent liability billi hija obbligazzjoni attwali tal-bejjiegh li jaghmel
tajjeb ghad-danni li fil-futur jistghu jigu batuti mix-xerrej fl-eventwalita
futura u in¢erta ta’ evizzjoni. Tagbel ukoll mal-appellanti li, kuntrarjament
ghal kif irragunat I-Ewwel Qorti, I-Art. 301 japplika ghal talba futura, u li
mhux ta’ ostaklu n-nuggas ta’ talba (claim) attwali waqt il-pro¢edura tal-

istral¢.

19. B’danakollu, id-duttrina u |-urisprudenza ¢citata mill-Ewwel Qorti
tivvaluta I|-contingent liability skont kemm hi plawsibbli [-okkorrenza
taghha. B’mod partikulari, il-fehma tal-kittieb Roy Goode, li wara li
jaghmel kritika tad-diversi tejoriji in materja, jikkonkludi li “It is thought that
the question to be asked is whether there is a real prospect that the
contingency will occur, in which case it should be brought in at its
present value without further discount for the possibility that it may
occur”. Ir-rikorrenti xtrat l-appartament dsatax-il sena ilu. M’ghamlet I-
ebda allegazzjoni |i fdan iz-zmien kollu xi hadd attakka t-titlu
taghha. Lanqas li jezisti xi difett fit-titlu. Ghalhekk il-possibbilta li t-titlu
taghha jigi attakkat huwa bbazat fuq semplici ipotesi remota. Tant remota

li m'ghandha ghalfejn tinghata I-ebda valur. Huwa fuqg dan il-kriterju li
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prin¢ipalment ghandu jinghata I-valur, u mhux fuq il-prezz tax-xiri jew il-

valur prezenti jew futur tal-appartament.

20. Li kieku kellu I-istral¢jarju jivvaluta I-garanzija tal-pacifiku pussess,
din tkun, fi¢c-Cirkostanzi partikolari ta’ dan il-kaz, wahda negligibbli. In-
nuqqgas tieghu li jehodha in kunsiderazzjoni ma tikkawza I-ebda dannu lill-
appellanti. Ghalhekk l-illegalita tieghu mhix wahda ta’ natura materjali li

tiggustifika I-irxuxtar tal-kumpanija appellata.

21. Din il-Qorti ma ssib I-ebda fundament legali fiz-zewg aggraviji.

Decide:

22.  Ghal dawn il-motivi, I-Qorti gieghda tichad I-appell u tikkonferma s-
sentenza appellata, anke jekk ghal ragunijiet parzjalment differenti minn

dawk tal-Ewwel Qorti.

23. Spejjez taz-zewq istanzi a karigu tal-appellanti.

Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur
Ss
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