App. Civ.328/18/1

QORTI TAL-APPELL
IMHALLFIN

S.T.O. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMHALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 25 ta’ Frar, 2025.

Numru 19
Rikors numru 328/18/1 NC
Mapfre Middlesea (C-5553) kif surrogata fid-dritt tal-assikurat
taghha Adel Ahmed Ashur ghan-nom tas-socjeta BH International
Limited u Laferla Insurance Agency Ltd bhala agenti ta’ I-istess
Mapfre Middlesea plc

V.

Adrian Sammut
[I-Qorti:
1. Din hija sentenza dwar appell imressaq mill-atturi wara decizjoni
moghtija mill-Prim’Awla tal-Qorti Civili nhar il-15 ta’ Novembru 2022.

F'dik is-sentenza I-Ewwel Qorti lagghet it-tieni e¢cezzjoni tal-intimat fir-

rigward ta’ min ghandu jgorr ir-responsabbilta tal-in¢ident tat-traffiku in
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kwistjoni u ¢ahdet it-talbiet tal-atturi.

Dahla

2.

L-atturi, permezz ta’ rikors guramentat intavolat fl-10 ta’ April 2018,

talbu lill-Ewwel Qorti:

3.

“1. Tidsdikjara lill-istess konvenut unikament responsabbli ghall-
incident stradali fuq imsemmi illi kif inghad, sehh fid-19 ta’ Dicembru
2015 ghal habta tat-tmienja ta’ filghaxija (8.00pm) sehh incident
stradali fit-Triqg Sant’Andrija, San Giljan bejn il-vettura, tat-tip Porsche
Cayenne bin-numru ta’ registrazzjoni ADL misjuqa mill-attur Adel
Ahmed Ashur ghan-nom tas-socjeta’ BH International Limited u I-
vettura tat-tip Fiat Punto bin-numru ta’ registrazzjoni BAB 124 misjuqa
mill-konvenut, u ghad-danni kollha illi sofra |-istess attur bhala
konsegwenza tal-istess inc¢ident;

2. Tillikwida d-danni sofferti mill-atturi bhala konsegwenza ta’ dan I-
incident stradali fis-somma ta’ ghoxrin elf, mitejn u tlieta u tletin Ewro
u tmienja u tmenin c¢entezmu (€20,233.88¢), jew somma verjuri,
okkorrendo bl-opera ta’ Periti u esperti nominandi;

3. Tikkundanna lill-konvenut sabiex ihallas lill-atturi in linea ta’ danni
s-somma ta’ ghoxrin elf, mitejn u tlieta u tletin Ewro u tmienja u tmenin
centezmu (€20,233.88¢) jew somma verjuri illi tigi hekk likwidati minn
dina I-Onorabbli Qorti;

Bl-ispejjez komprizi dawk tal-Ittra Ufficjali numru 4480/17 ipprezentata
fid-29 ta’ Novembru 2017 kontra I-konvenut skond id-dispozizzjonijiet
tal-Kapitolu 104 tal-Ligijiet ta’ Malta u bl-imghax legali skont il-ligi mit-
2 ta’ Dicembru 2017 jew data ohra stabilita appozitament minn dina I-
Onorabbli Qorti fis-sentenza taghha kontra I-konvenut li huwa ngunt
ghas-subbizzjoni.”

L-atturi ressqu t-talbiet suesposti abbazi tas-segwenti premessi:

“1. llli s-socjeta’ attrici Mapfre Middlesea plc kienet permezz tal-
agenzija tas-socjeta’ I-ohra attri¢i Laferla Insurance Agency Limited
harget il-polza numru P21118707, illi biha kopriet il-vettura tat-tip
Porsche Cayenne bin-numru ta’ registrazzjoni ADL propjeta’ ta’ I-
assikurat taghha Adel Ahmed Ashur ghannom tas-socjeta’ BH
International Limited, taht polza ‘comprehensive’ liema polza kienet
fis-sehh meta sehhet il-kollizjoni meritu ta’ din il-kawza.
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4.

2. llli fid-19 ta’ Dicembru 2015 ghal habta tat-tmienja ta’ filghaxija
(8.00pm) sehh incident stradali fit-Triq Sant’Andrija, San Giljan bejn il-
vettura, tat-tip Porsche Cayenne bin-numru ta’ registrazzjoni ADL
misjuga mill-attur Adel Ahmed Ashur ghan-nom tas-socjeta’ BH
International Limited u I-vettura tat-tip Fiat Punto bin-numru ta’
registrazzjoni BAB 124 misjuga mill-konvenut (kopja tar-rapport tal-
incident hawn anness u mmarkat Dokument MM 1).

3. llli skont ma gie riferit lis-soc¢jeta’ attrici mill-imsemmi assikurat
taghha Adel Ahmed Ashur ghan-nom tas-socjeta’ BH International
Limited, |-attur kien ghadu kif hareg minn fuq id-dawl tat-traffiku ossija
traffic lights illi kienu ghadhom kif galbu hodor sabiex imur direzzjoni
lejn San Giljan (Paceville). Hekk kif qalbu ahdar l-attur beda jsuq lejn
id-direzzjoni tieghu meta fdaqqa wahda ra I-vettura misjuga mill-
konvenut, li dak il-hin kienet gejja mid-direzzjoni minn Swieqi lejn
Kappara, issuq fid-direzzjoni tieghu b’velocita eccessiva.
B’konsegwenza tal-impatt qawwi |-vettura tal-attur soffriet danni.

4. lli, in vista tal-polza ta’ assikurazzjoni fuq imsemmija, is-socjeta’
attrici ghamlet tajjeb ghal porzjoni sostanzjali tad-danni sofferti mill-
imsemmi assikurat taghha Adel Ahmed Ashur ghannom tas-socjeta’
BH International Limited skont |-istess polza u in konsegwenza ta’ tali
pagament giet ssurrogata fid-drittijiet ta' |-assikurat taghha skond |-
istess polza ta’ assikurazzjoni u skond il-ligi.

5. llli s-somma hekk sborzjata mill-imsemmija socjeta’ attrici Laferla
Insurance Agency Limited fil-kwalita’ premessa, kienet tammonta ghal
ghoxrin elf, mitejn u tlieta u tletin Ewro u tmienja u tmenin ¢entezmu
(€20,233.88¢) kif dettaljat ahjar fllannessa skeda Dokument MM 2.

6. llli minkejja li |-konvenut gie interpellat sabiex jersaq ghal-
likwidazzjoni u |-hlas tad-danni kollha kagunati lill-attur f'dan I-in¢ident
stradali, huwa baqa’ inadempjenti, u ghalhekk kellha ssir din il-kawza
(kopja tal-ittra ufficjali numru 4480/17 hawn anness u mmarkat
Dokument MM 3).”

L-intimat ressaq is-segwenti ec¢ezzjonijiet:

“1. llli preliminarjament in-nullita’ ta’ dawn il-pro¢eduri stante Ii s-
socjeta’ rikorrenti ma’ ressqet I-ebda prova illi hija giet surrogata fid-
drittijiet ta’ Adel Ahmed Ashur, kif qed tallega, u dana billi din il-vettura
(numru ADL), skond ir-rapport tal- Pulizija tippartjeni lill-kumpanija BH
International Limited u mhux lill Adel Ahmed Ashur.

2. llli fil-meritu u bla pregudizzju ghas-suespost, huwa minnu li fid-19
ta’ Dicembru 2015 sehh incident tat-traffiku gewwa Triq Sant’Andrija,
limiti ta’ San Giljan, u li I-esponenti kien involut fdan I-inéident waqt Ii
kien ged isuq il-vettura numru BAB 124 izda dan I-incident ma’ garax
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5.

6.

J

tort u htija tal-istess esponenti, imma gara unikament tort u htija ta
Adel Ahmed Ashur, is-sewwieq tal-vettura numru ADL, li nagas milli
josserva r-Regolamenti tat-Traffiku billi wagqt li kien ged isuq il-vettura
numru ADL sejjer fid-direzzjoni ta’ Paceville, hareg minn fuq traffic
light meta d-dwal kien ahmar u dana kif sejjer jigi pruvat waqt it-
trattazjoni tal-kawza. Ghalhekk it-talbiet tas-socjeta’ rikorrenti
ghandhom jigu respinti bl-ispejjez.

3. llli wkoll u minnghajr pregudizzju ghas-suespost, l|-esponenti
jirrileva illi t-talba ghad-danni fl-ammont ta’ €20233.88, hija wahda
ghal kollox ezagerata.

4. Salve ecc¢ezzjonijiet ohra permessi mil-ligi.”

L-Ewwel Qorti waslet ghas-segwenti decide:

“1. Tastjeni milli tiehu konjizzjoni ulterjuri tal-ewwel (1) e¢cezzjoni
tal-konvenut;

2. Tichad it-talbiet kollha tal-atturi;
3. Tilga’ it-tieni (2) e¢¢ezzjoni tal-konvenut.

Bl-ispejjez ta’ dawn il-pro¢eduri ghandhom jithallsu mill-atturi.”

L-atturi (minn issa ‘I quddiem imsejhin ukoll I-appellanti) ressqu

appell nhar il-15 ta’ Dicembru 2022 u I-intimat (minn issa ‘I quddiem

imsejjah ukoll [-appellat) ressaq risposta nhar id-9 ta’ Jannar 2023.

Fatti

7.

Din il-Qorti rat li sehh in¢ident stradali bejn il-vettura tal-intimat, Fiat

Punto bin-numru ta’ registrazzjoni BAB 124, hu u jsuq fRegional Road

lejn I-lImsida, u l-vettura tal-assikurat Adel Ahmed Ashur, tat-tip Porsche

Cayenne, bin-numru ta’ registrazzjoni ADL, waqt li kien sejjer ghall-San

Gilian, u dan fi Trig Sant’Andrija San Giljan, direzzjoni San Giljan
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(Paceville), liema inc¢ident kkawza ghoxrin elf, mitejn tlieta u tletin ewro u

tmienja u tmenin ¢entezmu (€20,233.88) f'danni.

8. L-assigurat Ashur jishaq li hu hareg mill-karregjata tieghu meta t-
traffic lights kienu hodor u li I-intimat, li kien ged isuq b’velocita kbira, baga
diehel fih. Min-naha I-ohra I-attur |-intimat isostni li waqt li hu kien hiereg
mill-karreggjata tieghu, meta t-traffic lights kienu hodor, u kien fl-

intersezzjoni, I-assigurat gie minn imkien u dahal fih.

9. Din il-Qorti rat |-atti u ged tirriproduci hawn, mis-sentenza tal-Ewwel
Qorti, s-sommarju tax-xhieda prodotta:

“Ili, fis-seduta tat-28 ta’ Novembru 2018, xehed Steve Gauci (a fol. 46
et seq.) fejn beda billi gal li huwa surveyor. Jghid li hejja survey report
fuq vettura Porsche Cayenne bin-numru ta’ registrazzjoni ADL u
eZebixxa kopja ta’ dan is-survey report li gie mmarkat bhala Dok. “SG
17 (a fol. 50 et seq.). Jikkonferma li r-ritratti li hemm marrapport
hadhom huwa u li huma tal-vettura msemmija. Jiddeskrivi d-dagga fuq
il-vettura bhala wahda soda u jghid Ii d-daqqa kienet fuq il-front wing
u tibqa’ sejra lura.

llli, fis-seduta tat-28 ta’ Novembru 2018, xehed ukoll Adel Ahmed
Ashur (a fol. 58 et seq.) fejn jispjega li I-inc¢ident stradali sehh fid-19
ta’ Dicembru fil-ghaxija u li kien gej mill-belt Valletta sejjer fid-
direzzjoni ta’ San Giljan peress li ried imur Portomaso fejn jirresjedi.
Jispjega li mieghu kien hemm il-mara u t-tifel tieghu u li kien wieqaf
fuq il-lemin fuq it-traffic lights. Jghid li ried jagsam minn Triq Regjonali
ghal Pender Gardens. Jixhed li kien wieqaf minhabba li t-traffic lights
tieghu kienu fuq l-ahmar. Jghid Ii meta dawn galbu fuq l-ahdar, peress
li kien I-ewwel vettura huwa ma ra |-ebda vettura u beda jsug meta
fdaqqa wahda ma jafx x’gara u hass daqqa. Jghid li I-hin kien ezatt it-
7.50pm. Jispjega li huwa kien ged idur lejn Pender Gardens u i |-
vettura |-ohra kienet gejja minn St. Andrews. Jixhed li huwa ghandu
vettura tqila u li d-daqqa kienet b’sahhitha tant li bid-daqqa I-vettura
mxiet la genbha. Jghid li d-dagga kienet fuq in-naha tax-xellug tal-
vettura. Jikkonferma Ii jagbel ma’ I-iskizz tal-habta maghmul mill-
Pulizija u fuq I-iskizz li jinsab a fol. 9 jispjega I-pozizzjoni ezatta tieghu.
Jghid li wara |-habta mar fuq is-sewwieq l|-iehor biex jara kif inhu u
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f'dak il-hin ra persuna Ingliza li ressqet fuq is-sewwieq |-iehor tghid li
riedet tixhed. Jixhed li sema lil din il-persuna Ingliza tghid Ii kien ser
jixhed favur is-sewwieq |-iehor li I-konvenut kien ghaddej fuq I-ahdar.
Jghid li huwa qatt ma ltaga’ ma’ din il-persuna u meta stagsiha hu kif
kien jaf x’gara qallu li kien qabzu fil-mini. Jghid li dan ma jistax ikun
minhabba li huwa kien xi zewg vetturi warajh u I-vettura tieghu hija
gholja. Jispjega |i meta kellmu qal li kien rah hiereqg bl-ahmar.
Jikkonferma li huwa nxurjat ma’ Laferla Insurance |i hallset ghall-
ispejjez kollha.

In kontroezami jikkonferma li I-persuna Ingliza kien qal li huwa ghadda
bl-ahmar waqt i s-sewwieq |-iehor ghadda bl-ahdar. Jikkonferma
wkoll Ii kien hemm passiggier iehor mas-sewwieq l-iehor u li dan kien
hemm meta marru I-Pulizija fuq il-post. Mitlub jikkonferma jekk meta
hares u beda jdur li ma ra I-ebda vettura gejja, wiegeb li ma ra I-ebda
vettura. Ghad-domanda: “You saw no other car coming?” (a fol. 71),
wiegeb: “No not even one car” (a fol. 71).

[lli, fis-seduta tat-28 ta’ Novembru 2018, xehed ukoll Mark Laferla (a
fol. 73 et seq.) fejn gal li huwa d-direttur ta’ Laferla Insurance Agency.
Jghid i I-vettura Porsche Cayenne kienet inxjurata ma’ Laferla
Insurance bhala agenti ta’ Mapfre Middlesea b’polza comprehensive.
Jikkonferma li wara l-incident saret claim u li sar ilhlas kollu relattiv
ghat-tiswijiet fuq il-vettura. Jghid li thallas excess ta’ mitejn u hamsa u
disghin Euro (€295.00). Jikkonferma li ma nkriet I-ebda vettura ohra.
Jghid li mar fuq il-post tal-inc¢ident wara li kien ¢empillu Ashur u jghid
li kif wasal il-vetturi kienu ghadhom fil-post. Jghid li Ashur kien semma
li kien hemm persuna Ingliza u hu (Laferla) nduna li kien irrabjat hafna
fuq dan. Jghid li hu ma kienx fuq il-post meta marru |-Pulizija. Ezebixxa
kopja tar-ritratti li ha hu, liema ritratti gew immarkati bhala Dok. “ML 1”
(a fol. 85 et seq.). Muri |-iskizz mhejji mill-Pulizija jghid li dan huwa
korrett minkejja i ma hadux xi kejl akkurat. Jghid Ii hejja dokument
dwar is-sekwenza tat-traffic lights i hemm u pprezenta dak li hadem
huwa li gie mmarkat bhala Dok “ML 2” (a fol. 91). Jghid li hemm erba’
flows ta’ traffiku: (a) dak li gej minn naha ta’ St. Andrews sejjer lejn il-
Marsa; (b) dak li hiereg minn San Giljan minn hdejn Pender u jdur lejn
St. Andrews; (¢) dak li jkun gej minn fejn kien gej Ashur fejn hemm
zewg settijiet ta’ dwal: wiehed fuq ix-xellug sabiex tmur St. Andrews u
iehor fuq il-lemin biex iddur lejn San Giljan.

In kontroezami jikkonferma li meta t-traffic lights ta’ minn fejn kien gej
Ashur ikun fuq I-ahmar, dawk ta’ minn fejn kien gej il-konvenut ikun
fuq l-ahdar u vice-versa. Jghid li meta t-traffic lights ta’ minn fejn kien
gej il-konvenut jagilbu fuq I-ahmar, dawk ta’ minn fejn kien gej Ashur
jaqilbu fuq l-ahdar.

In ri-ezami eZebixxa Google image tal-inhawi fejn sehh I-in¢ident Ii giet
immarkata bhala Dok. “ML 3” (a fol. 94). I1Zid li I-velocita li kien ghaddej
biha I-konvenut kienet sinjifikanti u bil-matematika bilfors li I-konvenut
kien ghaddej b’aktar minn 80 km fis-siegha (Dok “ML 4” — a fol. 93).
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Jghid li dan il-kalkolu ghamlu I-Inginier Damien Agius.

lli, fis-seduta tas-16 ta’ Jannar 2019, xehed PS 345 Mark George
Cremona (a fol. 105 et seq.) fejn jipprezenta bhala Dok. “MC 1” (a fol.
107 et seq.) kopja tar-rapport tal-in¢ident stradali de quo li ghamel PS
69 Jesmond Cremona. PS 345 Mark George Cremona rega ha I-
pedana tax-xhieda fisseduta tal-717 ta’ Marzu 2019 (a fol. 126 et seq.)
fejn jispjega li huwa kien assista lil PS 69 Jesmond Cremona u i |-
iskizz u r-rapport innifsu ghamlu PS 69 Cremona. Jghid li PS 69
Cremona kien kellem is-sewwieqa. Rega’ ezebixxa kopja tar-rapport
li gie mmarkat bhala Dok. “MC 1” (a fol. 130 et seq.). Mistoqgsi jekk id-
daqqa kinitx kbira, jghid li sa fejn jiftakar huwa ma kinitx. Ma jiftakarx
fejn kellhom il-hsara I-vetturi.

[lli, fis-seduta tal-5 ta’ April 2019, xehed eks PS 69 Jesmond Cremona
(a fol. 141 et seq.) fejn jghid li huwa kien kellem lill-persuni li taw I-
informazzjoni relatata mal-inc¢ident stradali de quo. Jghid li hu u I-
kollega tieghu hadu I-kejl u |-affarijiet relatati mieghu.

EZebixxa kopja tar-rapport u tal-iskizz li gew immarkati bhala Dok. “JC
17 (a fol. 144 et seq.). Jispjega li sa fejn jiftakar huwa kien hareg
charges kontra z-zewg sewwieqa ghax it-tnejn qalu li s-sewwieq liehor
hareg fuq I-ahmar.

lli, fis-seduta tas-6 ta’ Mejju 2019, xehed il-konvenut Adrian Sammut
(a fol. 150 et seq.) fejn jghid Ili dakinhar tal-in¢ident kien ged isuq
vettura Fiat Punto bin-numru ta’ registrazzjoni BAB 124. Jghid li
mieghu kellu lil Brandon Agius bhala passiggier. Jixhed li kienu kienu
I-habta tas-7.00pm meta kienu gejjin minn Triqg Sant’/Andrija sejrin fid-
direzzjoni tal-mini ta’ Paceville. Jghid li t-traffic lights kienu fuq I-ahdar
u li fdaqqa wahda vettura tal-ghamla Porsche qasmitlu t-triq. Jghid li
nhasad u lanqas brejk ma kellu ¢ans jaghfas.

Jixhed li tkellmu mas-sewwieq I|-iehor li qallu li d-dawl tieghu (tas-
sewwieq l-iehor) kien fuq l-ahdar. Jghid Ii wara mar ikellmu certu
Whitehead fejn gallu li s-sewwieq I-iehor kien hareg fuq I-ahmar u qal
li kien wara s-sewwieq l-iehor.

In kontroezami, li sar fis-seduta tal-5 ta’ Mejju 2022 (a fol. 242 et seq.),
jikkonferma li d-daqqa kienet wahda kbira u li I-vettura tieghu kienet
total loss. Jghid li z-zewg mudguards gratilhom il-hsara u li quddiem
kien kollu mkisser. Jghid li bil-qatgha ma jiftakarx jekk il-vettura I-ohra
C¢aqalqitx. Jixhed li ma kienx ghaddej b’aktar minn 70 km.f.s. u jghid
li ma kienx qed ihares lejn l-ispeedometer. Jghid li I-Porsche raha
fdaqqa u li ma kellu ¢ans jaghmel xejn. Ikompli jghid li minhabba |-
arbuxelli li hemm ma tkunx tista’ tara t-traffic lights ta’ fac¢ata. Wara
jispjega li dawn semmihom bi zball. Jispjega li I-arbuxelli semmihom
minhabba li bihom ma tarax lil min ikun ser jagsam.

I1li, fis-seduta tat-3 ta’ Gunju 2019, xehed Alan Whitehead (a fol. 156
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et seq.) fejn ikkonferma li ra I-inc¢ident stradali de quo. Jghid li hu u
martu kienu weqfin fit-traffic lights li hemm fi Triq Regjonali liema lights
Jaghtu ghal Paceville u dana peress li t-traffic lights taghhom kienu fuq
l-ahmar. Jixhed: “The car in front of us in the right hand lane was a
large black Mercedes or Porsche, SUV. | did not take much notice
because we were stopped at the lights. The next minute ... went
through the lights, it was definitely red and then we heard the crash,
we could not see the crash, it was round the corner” (a fol. 156). Dwar
dak li gal lill- Pulizija jghid li huwa ntalab jaghmel stqarrija. Ikompli
Jghid li ma jiftakarx minn talbu jaghmel hekk.

I1li, fis-seduta tat-3 ta’ Gunju 2019, xehed ukoll Brandon Agius (a fol.
159 et seq.) fejn jispjega li dakinhar tal-in¢ident stradali huwa kien
passiggier fil-vettura misjuga mill-konvenut. Jghid li kienu gejjin minn
Pembroke u li kienu sejrin lejn il-mini ta’ San Giljan. Jghid li kienu fuq
il-lane tal-lemin tas-central strip fliema hin jghid Ii t-traffic lights
taghhom kienu fuq l-ahdar u fwaqt minnhom daret vettura ghal
fughom.

In kontroezami, li sar fis-seduta tat-3 ta’ Marzu 2022 (a fol. 232 et seq.)
jikkonferma li I-vettura li kien fiha fl-ebda hin ma waqfet jew naqset.
Jaghid li I-velocita li kienu ghaddejjin biha kienet ta’ cirka 60 jew 70
km.f.s. Jghid li ma kienx hemm vetturi quddiemhom u jikkonferma li
bid-dagga I-vettura tal-ghamla Porsche daret fuq listrixxa ¢entrali.

Ili, fis-seduta tat-30 ta’ Ottubru 2019, xehdet in kontroezami Eslam
Alnakua (a fol. 167 et seq.)1 fejn tikkonferma li kienet involuta fl-
inc¢ident stradali de quo flimkien mar-ragel taghha. Tghid li hija kienet
fuq quddiem u wara kien hemm it-tifel. Tghid i kienu l-ewwel vettura
weqfin u li hekk kif it-traffic lights qalbu minn ahmar ghal ahdar, imxew
u sehh Il-in¢ident stradali bl-impatt ikun fuq il-bieba taghha.

1 1 L-affidavit taghha gie sfilzat (a fol. 117) b’ordni tal-Qorti
diversament preseduta b’digriet moghti minnha fil-25 ta’ Novembru
2019 (a fol. 178) in segwitu ta’ Rikors li gie pprezentat fl-4 ta’
Novembru 2019 (a fol. 172).

Eslam Alnakua xehdet fis-seduta tad-29 ta’ Settembru 2021 (a fol. 207
et seq.) fejn tispjega li kienu wedfin fit-trig u meta t-traffic lights galeb
fuq l-ahdar, huma mxew u hasset id-daqqga fuq in-naha taghha. Tghid
li kienet quddiem u li kienu sejrin Portomaso.

In kontro ezami tichad li kienet bil-qeghda hdejn it-tifel. Tikkonferma li
hija ssuq u tghid li wara I-inc¢ident hija ma hargitx ghax kienet qed
izzomm lit-tifel minhabba li beda jibki. Tikkonferma Ii meta marru I-
Pulizija hija kienet hemm u stagsew biss kif kienet u kif kien it-tifel.
Wara tghid li marret mal-habib taghhom li nzerta ghaddej minn hemm.
Tispjega li ma marritx |- Ghassa tal-Pulizija biex tistqarr kif sehh I-
incident minhabba li dak xoghol ir-ragel.
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[lli, fis-seduta tat-2 ta’ Novembru 2021, xehdet Vivienne Whitehead (a
fol. 214 et seq.) fejn tispjega li dakinhar tal-akkadut kienet passiggiera
fil-vettura mar-ragel taghha. Tghid Ii kienet bilgieghda fuq quddiem u
tispjega d-dinamika tal-in¢ident stradali fejn tghid Ii t-traffic lights lejn
St. Andrews qaleb fuq I-ahdar. Tikkonferma li meta |-vettura ta’ kulur
iswed mxiet, it-traffic lights kienu fuq l-ahmar.

In kontroezami, li sar fis-seduta tal-5 ta’ Mejju 2022 (a fol. 253 et seq.),
tispjega kif resqu lejn it-traffic lights u s-sekwenza tal-vetturi li kien
hemm quddiemhom. Tikkonferma li t-traffic lights kienu fuq l-ahmar u
tikkonferma wkoll li kienet qed thares madwarha. Tispjega li I-vetturi i
kienu qed jiééaqalqu kien dawk gejiin minn San Giljan lejn St.
Andrews.”

Konsiderazzjonijiet Legali

10. Permezz tal-appell imressaq mill-atturi appellanti, huma jilmentaw
illi nonostante konflitt bejn il-verzjonijiet huwa evidenti illi I-Qorti gaghdet
fug ix-xiehda tal-konjugi Whitehead li t-tnejn xehdu illi meta huma wagfu
vicin il-vettura tas-sewwieq assikurat, sejrin fid-direzzjoni fejn kien sejjer
hu, l-assikurat i¢caglaq u pprova jagsam it-trig biex b’hekk sehhet il-
habta. Jargumentaw li ebda verzjoni ma ghandha tigi accettata minn
gorti, anke jekk korraborata minn ghadd ta’ xhieda, jekk dik il-verzjoni ma
tkunx tagbel ma’ provi oggettivi jew mal-logika. F’dawk i¢-¢irkostanzi, il-
Qorti ghandha tiskarta dik il-verzjoni u taccetta minflok verzjoni
alternattiva offerta mill-parti |I-ohra, kemm -il darba dik tkun konsistenti
maghha nnifisha u konformi mal-provi oggettivi u mal-logika. Jishqu li I-
verzjoni tal-assikurat, lil hinn mill-korraborazzjoni taghha minn martu,
tikkwalifika perfettament maghha nnifisha u ma provi oggettivi. Mhux

hekk pero I-verzjoni tal-appellat.
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11. Jargumentaw illi I-verzjoni tal-appellat hija skorretta u ma hijiex
sewwa, almenu f'punt wiehed, u ¢joég, illi skont I-appellat hu kien ghadde;
bi speed moderat t'angas minn sebghin kilometru fis-siegha fejn huwa ¢ar
illi kien ghaddej bi speed ferm ghola, billi I-hsarat enormi gejjin mill-
in¢ident, attribwibbli logikament biss lill-veloc¢ita tieghu, mhumiex
kompatibbli ma' speed moderat. Jghidu illi tajjeb illi I-Qorti twiezen ghal
fejn saret din id-dikjarazzjoni skoretta mill-appellat bil-gurament billi
persuna illi trid taghti verzjoni lill-Qorti tkun mistennija tghid il-verita kollha
dwar kollox u mhux biss dwar il-kulur tat-traffic lights. Implic¢itu wkoll fix-
xhieda tal-appellat hemm nuqqgas iehor serju tieghu, ¢joe, illi meta kien
gieghed javvicina z-zona tat-traffic lights baga’ jzomm speed kostanti.
Certament min ikun ghaddej anke bi speed moderat, ikun mistenni
javvi¢ina zona ta' traffic lights b'kawtela kbira. Jghidu li I-appellat jghid illi
ma kienx hemm c¢ans jirreagixxi ghall-moviment tal-Porsche li gasmitlu t-

trig — skont hu dan il-moviment kien instantaneous.

12. Jishqu li din l-allegazzjoni ma hiex korroborata mix-xhieda li
pproduca l-appellat stess — il-konjugi Whitehead. Dawn imkien ma qalu
li Ashur hareg mill-pozizzjoni tieghu b'sahha, u certament biex il-
moviment ta' Ashur li jagsam triq wiesa’, titqies bhala haga istantanja
kellu bilfors jagla® mill-pozizzjoni tieghu b'sahha illi kienet Zzgur

timpressjona lix-xhieda konjugi Whitehead.
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13. Jishqu li rrizulta, huwa maghruf u gie ammess, illi fiz-zona
immedjatament qgabel iz-zona fejn sehh I-impatt, hemm ix-xtieli —
bushes. Fug dawn il-bushes l-appellat gal in kontroezami illi “biex
tghaxxagha kien hemm il-bushes u ma tkunx gieghed tara it-traffic lights
ta' faccata™. Issikkat mid-difensur tal-appellanti, ghamel |i seta’ sabiex
jevita jghid kif il-'bushes’ fixkluh milli jara t-traffic lights ta' fa¢c¢ata.
Finalment, |-appellat stqarr illi kien zball li semma t-traffic lights u li ried

jghid xi haga ohra. Issikkat kemm -il darba biex jispjega r-relevanza tal-

bushes qal, illi dawn fixkluh milli jara I-Porsche misjuga mill-assikurat.

14.  Jikkritikaw din ix-xhieda billi jghidu li ftit hemm fiha li jaghmel sens
u li huwa kompatibbli ma' vettura miexja bi speed moderat lejn traffic
lights. Inversament, ix-xhieda hija perfettament kompatibbli ma min
gieghed isuq vi¢in il-bushes b’veloc¢ita qawwija hafna illi ma tippermettilux
illi jirreagixxi ghall-bidla fil-kulur tat-traffic lights hlief meta jkun tard wisq.
Huwa biss meta tkun ghaddej bi speed kbir illi I-bushes ifixkluk milli tara
it-traffic lights. Dan kollu jista' jigi ikkontrollat minn kull utent tat-toroq f'dik
iz-zona. ll-verzjoni moghtija mill-passiggier tal-appellat tagbel ma’ dik tal-
appellat u ghalhekk ibatu mill-istess nuqqasijiet gja senjalati fir-rigward
tax-xhieda, hlief illi x-xhud Brandon Agius jistqarr illi I-vettura ta' Ashur
kienet bejn hames u ghaxar metri 'l boghod mill-vettura misjuga mill-

appellat meta gasmet.
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15. Jargumentaw li llum fortunatament nghixu fdinja fejn
applikazzjonijiet elettronic¢i accessibbli lil kull hadd — bhal ma huwa
Google Earth — jippermettu illi kulhadd izur sit ta' habta, ikejjel distanzi
rilevanti, iqis fatturi illi matul is-sewqan jista' ma jaghtix kashom u jara

vizwali illi sewwieq kellu quddiem ghajnejh fl-agonija tal-in¢ident.

16. Kien hemm ghadd ta' kostatazzjonijiet utili ghall-Ewwel Qorti illi
kellhom jghinuha mhux ftit tara x'gara dakinhar, illi kollha gew sollevati
fis-sottomissjonijiet bil-kitba maghmula mill-appellanti izda li ma gewx

indirizzati mill-Qorti fis-sentenza taghha:

a. ll-progress ta' vettura miexja kif ried jimxi Ashur ma hiex wahda
angolata izda I-ewwel vettura trid timxi 'l quddiem minn wara I-linja |-
bajda biswit id-dwal, illi warajha jridu joqghodu I-vetturi u mbaghad

iddur karta bum biex tidhol fil-karreggjata;

b. Dan il-moviment, imkejjel kif intgal fuq Google Earth, huwa ta'
22.44 metri, certament mhux moviment illi jsir istantanjament. Ashur
jghid illi hareg bi speed baxx hafna. Jekk dan l-ispeed kien b' medja —
relattivament gholi tenut kont il-konfigurazzjoni — ta' hmistax-il
kilometru fis-siegha, I-manuvra kienet iddum vic¢in sitt sekondi. Xejn

istantanju;
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c. Bushes verament ifixklu lil sewwieq b’karozza baxxa milli jara t-

traffic lights, sakemm dik il-vettura tasal ghall-parti d-dritta tat-triq;

d. It-triq tiddritta hamsa u erbghin metru 'l boghod mill-intersezzjoni.
Bi speed ta' sebghin kilometru fis-siegha, dan huwa zewg sekondi u
nofs 'l boghod. B’velocita ta' disghin kilometru fis-siegha, dan huwa

biss ftit aktar minn sekonda u nofs 'l boghod.

17.  ll-konjugi Whitehead xehdu wkoll favur I-appellat. Maghhom, Ashur
kellu xi Kkliem ftit minuti gabel. Ix-xhieda ta' Vivien Whitehead in
kontroezami, ma taqgbilx la ma dik ta' zewgha u langas max-xhieda kollha
I-ohra tal-appellat, inkluz |-appellat stess. Kienet passiggier ma' zewgha
fil-kkarozza taghhom illi kienet it-tieni wahda fil-karreggjata ta' barra (tax-
xellug, biswit il-vettura ta' Ashur illi kienet I-ewwel wahda fil-karreggjata
ta' gewwa, it-tnejn sejrin jagsmu lejn Paceville, San Giljan. Din ix-xhud rat
illi t-traffiku kollu kien wieqaf hlief il-karozzi §ejjin mill-lemin taghha (minn
Paceville jew San Giljan) jagsmu quddiemha. Hi rat it-traffiku gej minn
Saint Andrews — allura mnejn kien gej lI-appellat — wiegaf. Biex it-traffiku
jkun jidher wiegaf, irid ikun hemm karozzi weqfin. Hadd mix-xhieda tal-
appellat ma semma karrozzi weqgfin. Anzi semmew triq vojta fejn I-
appellat seta’ jagsam mat-traffic lights minghajr ma jnaqqas. llli jekk

Vivien Whitehead tigi emnuta, ebda xhud iehor tal-appellat, inkluz I-
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appellat nnifsu, ma jista' jigi emnut, ghaliex ma hemmx kelma wahda mix-

xhieda taghhom illi telgheb il-kontradizzjoni gejja mix-xhieda taghha.

18. llli hawn Il-appellanti jissottomettu, illi dina [|-Onorabbli Qorti
ghandha tgis hi liema mill-verzjonijiet tal-kontendenti — dik ta' Ashur jew

dik ta' Sammut (ukoll korraborata) — ghandha temmen.

19. L-appellat bazikament jattribwixxi lil Ashur dec¢izjoni stramba hafna.
Skont hu, Ashur, wieqaf f' karozza gholja hafna bil-mara u I-wild tieghu
fuq ix-xellug tieghu, u wara li waqaf ghaliex id-dawl tieghu kien ahmar u
ghalkemm jista' jara vettura ohra gejja mix-xellug (fac¢ata) tieghu,
jiddeciedi li johrog. ll-verzjoni tal-appellat hija msejsa fuq din id-decizjoni
ta' Ashur. Anke jekk wiehed jinsa’ I-konsiderazzjonijiet kollha I-ohra, biex

Sammut ghandu ragun, Ashur kellu jiehu dik id-decizjoni.

20. Inversament, id-decizjoni attribwita lill-appellat fil-verzjoni ta' Ashur
hija, illi Sammut, ghaddej bi speed gholi ta' madwar disghin kilometru fis-
siegha bi triq vojta quddiemu, jinduna tard wisq illi d-dwal inbidlu u ma
jista' jaghmel xejn biex jevita habta mal-vettura hierga mill-lemin tieghu.
Dan kellu jwassal lil dina I-ewwel Onorabbli Qorti, ukoll fug skorta tal-
gurisprudenza, biex taccetta I-verzjoni tax-xhud Ashur u tilga' t-talbiet

attrici.
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21. ll-verzjoni imressqa minn Ashur hija korroborata mill-
verosimiljanza taghha stess u mill-fatturi newtrali u materjali tal-lokalita
tal-incident. ll-verzjoni hija korroborata mil-ligi tal-fizika dwar is-sahha
gejja minn oggett ta' piz miexi b'velocita. Il-verzjoni ta' Sammut ma
ghandha xejn ta' din ix-xorta. Hija fiha nfisha inverosimili u korroborata

biss minn xhieda illi ma jagblux bejniethom.

22. L-intimat appellat iwiegeb Ii fir-rigward tal-velocita sinifikanti
allegata mill-atturi, mhuwiex minnu li hu kien ged isuq b’tali veloc¢ita u dan
ghaliex hadd miz-zewg sewwieqa u passiggier rispettivi ma xehdu li dan
kien il-kaz. L-assikurat gatt ma tkellem fuq veloc¢ita u ma hemmx dubiju li
kieku vera I-intimat kien ghaddej b’veloc¢ita, dan I-assikurat kien
issemmiha fix-xhieda tieghu. L-unika persuna li ghamel referenza ghall-
din il-veloc¢ita kien Mark Laferla li ma kienx prezenti fil-mument tal-in¢ident
u li bbaza I-opinjoni tieghu fuq dak li rrapporta I-inginier Damien Agius, li
angas kien prodott mill-atturi biex jixhed fdawn il-pro¢eduri. L-Ewwel
Qorti ddikjarat li dak li xehed Mark Laferla kienet biss opinjoni u li kif

ghamlet I-Ewwel Qorti dan ghandu jigi skartat.

23. Ma jagbilx mal-argument tal-atturi li peress li z-zewg vetturi garrbu
hsara sostantiva mela kien hemm velocita gawwija. Jishaq li I-in¢ident
sehh gewwa Regional Road fejn il-velocita hi permissibbli aktar minn dik

fzona residenzjali. In oltre kien l-assikurat li hareg ghal gharrieda. Jishaq
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li I-hsara kienet estensiva, kemm ghax il-vettura tal-intimat kienet antika
u kemm ghaliex il-vettura tal-assigurat hi vettura ta’ ¢ertu valur bil-parts
ikunu gholjin, izda fil-verita kif xehed is-surveyor Steve Gauci I-hsara ma
kinitx wahda estensiva. Jishaq li hu ma setax jaghmel mod iehor, u
nhasad ghax il-karozza hardet out-of-nowhere u ma kellux c¢ans
jibbrejkja. Id-daqga tal-Porsche kienet fil-genb tax-xellug tal-karozza u
huwa ben saput li dik il-parti hi debboli. Jghid li I-kawza tal-in¢ident kien

li I-assigurat sagq meta d-dawl tat-traffic lights kien anmar.

24. Dwar ir-responsabbilta tal-in¢ident jishaq li I-in¢ident sehh meta hu
kien sejjer lejn id-direzzjoni tal-Imsida u l-assigurat kien gej min-naha |-
ohra u baga’ hiereg minn fuq it-traffic lights. 1z-zew§ sewwieqa allegaw
separatament li kull wiehed minnhom i¢¢aglaq jew baqga’ jsuq ’il quddiem
meta d-dawl tat-traffiku li jirregola lilu kien ahdar. Taht ¢irkostanzi normali
kien ikun difficli wiehed jghid min kien ged jghid il-verita izda f'dan il-kaz,
kien hemm xhud meta sehh I-in¢ident u dawn il-persuni xehdu f'dawn il-
proc¢eduri, li ma kellhom |-ebda interess fl-ezitu ta’ din il-kawza. L-intimat
jghid li t-traffic lights tieghu galbu hodor u kif pro¢eda gasmet il-karozza
tal-assigurat. Dan rah ix-xhud Alan Whitehead. L-Ewwel Qorti ghamlet
sew li strahet fuq xhud indipendenti minhabba I-konflitt tal-verzjonijiet tal-
partijiet involuti. Il-konjugi Whitehead ma kienux jafu lill-intimat u xehdu li
I-lights kienu homor ghall-assigurat meta qgasam bil-vettura. Dan

ikkonfermah ukoll ix-xhud Brandon Agius li kien passiggier mal-intimat.
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25. B’referenza ghall-gurisprudenza tal-grati taghna jishaq li I-gudikant
fil-kkamp civili ghandu jiddeciedi fuq il-provi li jkollu quddiemu meta dawn
jinducu c¢ertezza morali u mhux fuq sempli¢i possibiltajiet u huwa d-dmir
tal-Qorti li tasal ghall-konkluzjoni dwar liema wahda mill-verzjonijiet hija I-
aktar kredibbli, verosimili u attendibbli. Jargumenta li fl-appell, I-appellanti
ged igajmu kwistjonijiet li ma tressqux quddiem I-Ewwel Qorti. Ix-xhieda
ta’ Whitehead ghandhom xehta ta’ kredibilita u verosimiljanza u
certament jekk I-in¢ident sehh kif xehdu huma, ¢ertament illi I-appellat ma

kellu I-ebda tort ghal dan I-in¢ident.

26. Din il-Qorti rat i I-Ewwel Qorti ghamlet is-segwenti
konsiderazzjonijiet fir-rigward tar-responsabbilta tal-akkadut:
“.L-Ewwel (1) Talba
(Dikjarazzjoni ta’ responsabilita’ ghall-incident stradali):

llli diga’ nghad aktar ‘il fuq li I-verzjonijiet li nghataw mis-sewwiega
huma opposti fejn jirrigwardaw it-traffic lights rispettivi taghhom fis-
sens illi kemm Ashur kif ukoll il-konvenut Sammut isostnu li sagu meta
I-kulur tat-traffic lights taghhom kien ahdar.

lli fin-Nota ta’ Sottomissjonijiet taghhom (a fol. 261 et seq.) I-atturi
jibbazaw it-talbiet taghhom fuq zewg fatturi. L-ewwel fattur jirrigwarda
[-fatt li allegatament il-konvenut kien ghaddej b’velocita aktar minn 80
km.f.s.. Huma jilmentaw ukoll li I-konvenut nagas milli jnaqqas il-
velocita tieghu hekk kif kien ged javvi¢ina z-zona tat-traffic lights.

lli minn naha tieghu I-konvenut jargumenta li I-in¢ident stradali ma
sehhx htija tieghu u li I-htija kienet ta’ Ashur li saq minkejja li d-dwal
tat-traffic lights tieghu kien ahmar. Dwar il-velocita, fin-Nota ta’
Sottomissjonijiet tieghu (a fol. 266 et seq.), il-konvenut jghid li din ma
kinitx kbira u jaghmel riferenza ghax-xhieda mismugha fdawn il-
proceduri fejn tigi riaffermata I-verzjoni tieghu.
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llli rinfacc¢jata b’dawn il-verzjonijiet opposti, il-Qorti tibda billi taghmel
riferenza ghas-sentenza moghtija fil-31 ta’ Ottubru 2003 fil-kawza fl-
ismijiet Andrew Borg Cardona vs. Juan Muscat (Numru 1208/1997/1),
fejn il-Prim’Awla tal-Qorti Civili galet hekk:

“llli fdan il-kaz il-versjonijiet tal-partijiet jikkontradicu lil xulxin fuq dan
l-aspett tal-kawza; u ghalhekk hija gusta u relevanti I-osservazzjoni
maghmula minn din il-Qorti fil-kawza Carmelo Farrugia vs. Rokku
Farrugia?2 fis-sens li “jl-konflitt fil-provi huma haga Ii I-Qrati jridu minn
dejjem ikunu lesti ghaliha. II-Qorti ghandha tezamina jekk xi wahda
miz-zewg versjonijiet, fid-dawl tas-soliti kriterji tal-kredibilita u
specjalment dawk tal-konsistenza u verosimiljanza, ghandhiex
teskludi  lill-ohra, anke fuq il-bilan¢ tal-probabilitajiet u
talpreponderanza tal-provi, ghax dawn, fkawzi Ccivili, huma
generalment sufficjenti ghall-konvinciment tal-gudikant.”

[Ili I-qofol tal-kwistjoni fil-kawzZa odjerna hija x’sejra temmen din il- Qorti
fir-rigward ta’ min saq bi traffic lights bil-kulur ahdar. Mis-sekwenza
pprezentata fl-atti processwali jirrizulta li I-verzjonijiet tal-partijiet huma
t-tnejn possibbli. Ghalhekk il-Qorti ser ikollha ta’ bilfors tirreferi ghax-
xiehda moghtija mit-terzi independenti okulari |-konjugi Whitehead
f'dan il-kaz.

llli I-Qorti studjat bir-reqga x-xiehda moghtija mill-konjugi Whitehead.
Dak li jagblu fuqu I-konjugi Whitehead huwa li I-kulur tat-traffic lights
kien ahmar meta Ashur saq. Din il-Qorti ma ghandha I-ebda raguni
sabiex tiddubita dak li qgalu Whitehead fdan ir-rigward u dana b’mod
specjali minhabba Ii I-Qorti ma jirrizultalha assolutament xejn dwar xi
gwadann setghu jiehdu huma mill-verzjoni moghtija minnhom dwar il-
kulur tat-traffic lights ta’ Ashur meta saq. Ghaldaqgstant il-Qorti ser
temmen dak li

galu I-konjugi Whitehead dwar il-kulur ta’ traffic lights ta’ Ashur meta
sag.

llli diga’ nghad aktar ‘il fuq li Vivienne Whitehead issemmi li anke t-
traffic lights tal-konvenut kienu fuq |-ahmar. Minn naha I-ohra fix-
xiehda taghha moghtija fit-2 ta’ Novembru 2021 Vivienne Whitehead
issemmi li t-traffic lights lejn St. Andrews kienu galbu fuq |-ahdar. Jekk
dan jigi mqabbel mas-sekwenza tad-dawl/ tattraffic lights (Dok. “ML 2”
— a fol. 91) jirrizulta Ii I-unika skema fejn id-dawl tat-traffic lights lejn
St. Andrews ikun ahdar waqt Ii d-dawl tat-traffic lights ta’ Ashur ikun
ahmar hija t-tielet sekwenza li turi li d-dawl tal-konvenut ikun
effettivament ahdar! II-Qorti ghandha xi

ftit dubji fuq kemm Vivienne Whitehead setghet tkun taf x’kien iddawl
minn naha tad-direzzjoni gejja minn St. Andrews lejn il-mini li jiehdu
ghal tal-Qroqq minhabba li dawn ma kienux qed iharsu lejha hekk kif
ukoll imsemmi mill-konvenut fin-Nota ta’ Sottomissjonijiet imressqga
minnu (a fol. 266 et seq). Ghalhekk x’aktarx li I-parti tax-xiehda taghha
rigward il-kulur tad-dawl tat-traffic lights tal-konvenut hija zball fejn ma
fehmitx dak li kien ged jintalab minnha.
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llli tenut kont kont ta’ dak li nghad hawn fuq, inkluz kif spic¢aw il-vetturi
wara li sehh l-in¢ident u kif jidhru ndikati fl-iskizz (a fol. 148) u kif ukoll
fejn gew kagunati |-hsarat fiz-zewg vetturi (fejn filwaqt li I-vettura
misjuga mill-konvenut garrbet hsarat frontali, dik misjuqa minn Ashur
garrbet hsara fuq in-naha tax-xellug taghha), il-Qorti hija tal-fehma i |-
verzjoni moghtija mill-konvenut hija aktar verosimili u veritjiera.

llli I-atturi jilmentaw li I-verzjoni tal-konvenut mhijiex wahda veritjiera
fir-rigward tal-velocita li biha kien ged isuq l-istess konvenut. Mark
Laferla fix-xiehda tieghu tas-16 ta’ Jannar 2019 (a fol. 73 et seq.)
isemmi li I-vettura Fiat Punto kienet ghaddejja b’velocita ta’ aktar minn
80 km.f.s. Huwa jirreferi li dan huwa fatt matematiku u jirrizulta minn
ezercizzju li nhadem minn Inginier li baqa’ ma xehedx fdawn il-
proceduri. Ghaldaqsant il-Qorti mhux ser tiehu in konsiderazzjoni dak
li gal Laferla meta ghamel riferenza ghal dak li skont hu rrizulta mill-
ezercizzju maghmul mill-Inginier li huwa semma.

[lIi I-atturi jilmentaw mill-fatt li I-konvenut nagas milli jnagqgas il-veloc¢ita
tieghu meta kien ged jersaq vicin it-traffic lights. Da parte tieghu, il-
konvenut jikkonferma dan fil-kontroezami tieghu meta ghad-domanda
maghmula lilu jekk huwa naqqasx Il-ispeed tieghu hekk kif kien ged
jawvicina t-traffic lights, huwa wiegeb li |-velocita tieghu baqghet
wahda kostanti (a fol. 247). Dwar dan, il-Qorti tinnota li m’hemm l-ebda
dubju li |-hsarat li garrbet il-vettura misjuga minn Ashur kienu
konsiderevoli u gholjin hafna (u dana mehud in konsiderazzjoni Ii |-
vettura misjuqa minnu hija wahda ta’ ¢ertu valur). Huwa minnu wkoll
li I-vettura misjuqga minn Ashur spi¢cat angolata bil-vettura misjuga
mill-konvenut iggarrab hsarat

fug quddiem taghha. Minkejja dan, il-Qorti tinnota li fl-iskizz ma gew
indikati |I-ebda brejkmarks u fir-rapport redatt mill-Pulizija ma jsir I-
ebda riferenza ghalihom i juri Ii ma kien hemm [|-ebda cans i I-
konvenut jaghfas il-brejk. Dan juri li Ashur hareg ghall-gharrieda u
hasad lill-konvenut meta hareg minn postu meta t-traffic lights tieghu
(ta’ Ashur) ma kienux ghadhom fuq l-ahdar bil-konsegwenza li sehh I-
incident stradali.

i 1-Qorti ezaminat ukoll jekk setax kien hemm element ta’
kontributorjeta’ da parti tal-konvenut ghall-akkadut u rrizultalha Ii s-
sewqan tieghu bl-ebda mod ma’ kkontribwixxa ghall-incident stradali
u ghalhekk huwa ma jistax jigi mghobbi bi htija kontributorja ghalih.

Illi mehud in konsiderazzjoni dak kollu li nghad hawn fuq isegwi li kien
Adel Ahmed Ashur li kien unikament responsabbli ghall-incident
stradali de quo u dana stante li huwa hareg minn postu meta ma
jJirrizultax li t-traffic lights tieghu kienu fuq l-ahdar. B’hekk isegwi Ii I-
Qorti ser tichad I-ewwel (1) talba tal-atturi u minflok ser tilga’ it-tieni (2)
eccezzjoni tal-konvenut...”

27. Effetivament |-atturi jitolbu li jsir apprezzament mill-gdid tal-
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provi. Din il-Qorti fliet I-atti u rat il-konsiderazzjonijiet tal-Ewwel

Qorti u ma tqisx li hemm raguni li tiddisturba I-konkluzjoni milhuqa.

28. L-appellanti jargumentaw li hemm konflitt fil-verzjonijiet u li [-Qorti
ma ghandhiex toqghod fug verzjoni li ma tikkonformax mal-lodika.
Jargumentaw i l-intimat appellat kien ghaddej b’veloc¢ita li mhux
kompatibbli ma’ velocita moderata. Madankollu din il-Qorti tikkonsidra li
I-punt kruc¢jali jdur ma liema parti baqghet hierga minn fuq it-traffic lights

wagqt li t-traffic lights tieghu kien fuq dawl ahmar.

29. L-appellanti jitkellmu fuq il-logika u matematika li jindikaw mod
iehor milli ddecidiet il-Qorti. 1zda din il-matematika u logika li jsemmu |-
appellanti ma tistax titqies li diet pruvata sew f'dan il-kaz. Jitqies illi huwa
minnu li x-xhud Mark Laferla ressaq dokument b’dijagramma u kalkoli li
hu jghid li ssellef minn ¢ertu inginier. Madankollu dan l-inginier ma
tressagx bhala xhud, u angas tressaq xi rapport imhejji minnu. Ma
tressagx angas xi espert tat-traffiku biex isostni t-tezi tal-atturi. Tressget
biss ix-xhieda ta’ Laferla, li xehed mhux bhala espert izda fuq il-fatt. Din
il-Qorti ma tistax tistrieh fug dak li xehed fuqu I-istess xhud, li mar fuq il-

post biss wara li sehn I-in¢ident.

30. Din il-Qorti ghandha quddiemha xhieda ta’ terzi persuni li jghidu li

raw lill-assigurat jibga’ hiereg mill-karregjata tieghu meta t-traffic lights li
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minnhom kellu jigi gwidat kienu fuq I-ahmar. L-appellanti jittantaw jitfghu
dubju fug ix-xhieda ta’ dawn it-terzi, konjugi Whitehead. Dawn it-terzi
kkonfermaw li I-lights sabiex wiehed idur ghal San Giljan kienu homor u
li I-attur assigurat dar fug I-ahmar. Fl-istatement tieghu lill-pulizija x-xhud
Alan Mark Whitehead xehed li kien I-attur assigurat biss li hareg minn fuq
il-lights u li hu u |-vetturi I-ohra stennew it-traffic lights jaqilbu. Fix-xhieda
taghha Vivienne Whitehead tixhed li t-traffic lights taghhom kienu homor.
Wara li fliet ix-xhieda taghhom din il-Qorti ma tgisx li ghandha tiddubita
dak li raw u xehdu fuqu I-konjugi Whitehead u c¢joe li |-attur assigurat
hareg mill-karregjata tieghu meta t-traffic lights kienu fuq I-ahmar:

Xhieda ta’ Alan Whitehead a fol. 156 et seq.

“.Witness : Me and my wife. We were meeting our staff in Paceville.
We were in the left hand of the two lanes, the second bar | believe.
The car in front of us in the right hand lane was a large black Mercedes
or Porsche, SUV. | did not take much notice because we were stopped
at the lights. The next minute ... went through the lights, it was
definitely red and then we heard the crash, we could not see the crash,
it was round the corner. As we drove round the corner we could have
seen what happened and obviously the car coming from the opposite
direction, ... ... a black SUV which was about a minute later when the
lights had changed.

Dr. Louis Bianchi : And what did you do after this? Did you go on the
scene or ...

Witness : | stopped at the scene to first of all know if anyone was hurt
and | said | am here if anybody needs me, to go ... the house, feel
free and tell me...”

Xhieda ta’ Vivienne Whitehead a fol. 214 et seq.
“.Xhud: Yes | was sitting in the passenger’s side, and there was one
car in front of us and then there was another black car on the right

hand side. The inner lane traffic lights turned red, to go straight ahead
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and we were in the other two lanes to turn right into St Julians. As the
lights on the far side turned green the big black car on our inside pulled
forward to turn right and the oncoming traffic hit him on the side.

Xhd: | don’t remember what car it was but | remember it was a lady
driving the car, and as the lights turned green she just went forward
and drove past where as we stopped to help the two boys from the
other car.

Dr Louis Bianchi: Now when that car pulled forward to turn into St
Julians, what colour were the lights?

Xhud: All lights to turn right were red..”
Xhieda ta’ Vivienne Whitehead a fol. 253 et seq.
“Xhud: Yes as we approached the traffic lights there was one car in

front of us, and then a black four by four was at a fare space on the
right hand side.

Xhud: Ok, well as we were approaching the traffic lights , the traffic
lights were on red, there was a car in front of us, and then the black
car was on the right hand side of these four lanes , we were in the
right hand side two lanes at the traffic lights.

Dr Thake: Very good. So , at all material times to your knowledge,
even before you stopped, the traffic lights were red, is this correct?

Xhud: Yes.

Dr Thake: Very good. Now, once you were there, were you observing
what was happening on the road in front of you ?

Xhud: Just in general, we just were waiting for the lights to change.
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Dr Thake: Very good. But you were not texting , or checking the
newspaper, you were basically looking around you.

Xhud: Yes.

Dr Thake: Once you were waiting, do you remember any vehicle
movement towards you, in other words vehicles on the opposite side
of the road, travelling from St Andrew’s towards St Julian’s or turning
towards San Gwann or turning towards St Julian’s, do you remember
that?

Xhud: The traffic across the road were all stuck at the red lights.

Dr Thake: In other words, the vehicles coming from the direction of St
Andrew’ s were stopped ?

Xhud: They were stopped at the red lights, | think the traffic from

the right was coming across the road to go up to St Andrew's and the
traffic on the left were also stopped at the red lights because that traffic
was coming across and off.

Dr Thake: Let us go through this slowly. Mela, was the traffic on your
left ?

Xhud: At the red lights.

Dr Thake: At the red lights, the traffic that intended unlike you going
to St Andrew’s , stationery ?

Xhud: Yes.

Dr Thake: You were stationery ?

Xhud: Yes.

Dr Thake: Traffic coming from St Andrew’s, was that stationery ?
Xhud: Yes.

Dr Thake: What traffic movement was there ?

Xhud: From St Julian’s coming across the road to go up to St
Andrew’s.
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Dr Thake: No further questions.

dan

Dr Bianchi: Mrs Whitehead, let me just try and clarify slightly, because
we have talked about different cars.

Am | right in what you have just said,

Dr Thake: There is a very sensitive point, | am going to object to
direct questions. | asked the witness twice without being direct, for her
to explain one by one each of the lanes , and | suggest

Qorti: Before you reply to any question, just wait for the Court to
signal whether you should reply or not.Dr Bianchi: The black SUV ,
from which direction was it coming ?

Court: You can repy.

Xhud: It came from the tunnel towards St Julian’s.

Dr Bianchi: And where were you coming from ?

Xhud: We were coming from the tunnels towards St Julian’s.

Dr Bianchi: Now, when you got to the traffic lights to turn right to go to
St Julian’s towards where the Hilton is, am | right ?

Xhud: Yes.

Dr Bianchi: How were the lights over there ?
Xhud They were all on red.

Dr Bianchi: They were all on red.

At the moment that the lights were all on red, what was the colour or
the traffic coming from St Andrew’s doing

Dr Thake: She has already reply.
Qorti: I will accept this reply and then no further re examination.
Dr Bianchi: The traffic coming from St Andrew’s, what was it doing ?

Xhud: The traffic lights were all on red.
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Dr Bianchi: Even for the traffic coming from St Andrew’s ?
Dr Thakw: | think she has already replied yes three times
Xhud: Yes.

Qorti: Thank you very much.”

31. Ghalkemm din il-parti tax-xhieda ta’ Vivienne Whitehead ma tidhirx
konsistenti madankollu dan ma jbiddilx il-fatt li jidher li baga’ kostanti mix-
xiehda tat-terzi cioe li I-assigurat tal-attur hareg u gasam trig meta d-dawl
li suppost jidderigi s-sewqgan tieghu kien fuq |-ahmar, u b’hekk invada
kareggiata ta’ vetturi gejjien fid-direzzjoni tieghu mid-direzzjoni ta’ Saint
Andrews. Dan id-dawl ma setax kien fuq I-ahmar dak il-hin ghax altrimenti
l-assigurat tal-attur kien ikun ged jagsam min-nofs I-vetturi gejjin minn

San Giljan sejrin fid-direzzjoni ta’ Saint Andrews.

32. L-argumenti mressga fir-rigward tal-velo¢ita ma jvarjawx ic-
cirkostanzi u dan ghaliex id-dritta kienet tal-intimat u b’hekk kien mistenni
li l-intimat jibqa’ ghaddej bla wagfien sabiex ma jkunx prezenti f'nofs |-
intersezzjoni meta jingalbu I-lights. Ma jitgiesx |i tressget prova
determinanti li t-traffic lights li gwidaw lill-intimat kienu fuq I-ahmar. Fuq
kollox kif sahqget il-Qorti fil-kawza fl-ismijiet Jesmond Bonello v. Giulio

Baldacchino (App Civ 15.01.1997):

1 Li ghaliha saret referenza fil-kawza fl-ismijiet GasanMamo Insurance Limited v. Joseph
Caruana, deciza fid-19 ta’ Mejju, 2021 mill-Qorti tal-Appell (Inferjuri) u fil-kawza fl-ismijiet Atlas
Insurance PCC Limited (C-5601) kif surrogata fid-drittijiet talassikurat taghha Joseph
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“..f" materjata’ determinazzjonita’ responsabbilita ghall-inc¢ident
awtomobilistiku, il-Qorti ghandha dejjem tiggudika a bazi ta” dak li
jirrizultalha li kienet il-kawza prossima u immedijata tieghu u tapplika
ghalih ir-regoli li ssewwiega kienu obbligati josservaw u jobdu. F’
materjata’ sewgan huma r-regolament u t-tharis u I-ksur taghhom li
addebitaw ir-responsabbilita u mhux [|-ekwita u [|-gudizzju
approssimattiv. Huma dawn ir-regolamenti li ghandhom jigu
rigidament applikati. Dan biex jigi assigurat I-ordni, fir-rispett tal-istess
regolamenti, li wiehed jista ” jipprevjeni l-incident.”

33. L-argumenti fir-rigward tal-bushes jigu meqgjusa wkoll li huma ta’
relevanza zghira meta I-kwistjoni hi min baga’ jsuq meta kellu dawl ahmar
li jipprojbixxi tali sewgan. Madankollu din il-Qorti tqis li x-xhieda tal-intimat

kienet biss fis-sens li kieku hu ra lill-assigurat hiereg mill-karreggjata

tieghu, hu kien inaqqas il-velocita, anke jekk kien fid-dritta tieghu.

34. Fid-dawl ta’ zewgq verzjonijiet opposti fir-rigward tal-kulur tat-traffic
lights u xhieda okulari indipendenti li jikkonfermaw it-tezi tal-intimat, din
il-Qorti ma tistax tqis li I-verzjoni tal-atturi giet pruvata. Fuqg kollox kif
inghad fil-kawza fl-ismijiet Chef Choice Limited v. Raymond Galea et,
deciza mill-Qorti tal-Appell fis-sentenza taghha nhar is-27 ta’ Ottubru,
2017:

‘i I-Qorti tifthem i, fil-kamp Civili, il-piz probatorju mhuwiex dak ta’
provi lil hinn mid-dubju ragonevoli (App. Inf. PS 7.5.2010 fil-kawza fl-
ismijiet Emanuel Ellul et v. Anthony Busuittil). 1zda fejn ikun hemm
verzjonijiet li dijametrikament ma jaqblux, u li t-tnejn jistghu jkunu
plawsibbli, il-prin¢ipju ghandu jkun Ii tkun favorita t-tezi tal-parti li
kontra taghha tkun saret Il-allegazzjoni (Ara, per ezempju, P.A. NC
28.4.2004 fil-kawza fl-ismijiet Frank Giordmaina Medici et v. William
Rizzo et). Ladarba min kellu I-obbligu li jipprova dak li jallega ma
Jsehhlux iwettaq dan, il-parti I-ohra m’ghandhiex tbati tali nugqas u dan
bi gbil mal-principju li actore non probante reus absolvitur (Ara, per

Muscat v. GasanMamo Insurance Limited (C-3143), deciza fis-27 ta’ April 2023 mill-Qorti tal-
Appell.
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Decide

ezempju, P.A. LFS 18.5.2009 fil-kawza fl-ismijiet Col. Gustav Caruana
noe et v. Air Supplies and Catering Co. Ltd.). Min-naha I-ohra, mhux
kull kunflitt ta’ prova jew kontradizzjoni ghandha twassal lil Qorti biex
ma tasalx ghal decizjoni jew li jkollha ddur fuq il-prin¢ipju li ghadu
kemm issemma. Dan ghaliex, fil-qasam tal-azzjoni civili, I-kriterju li
Jjwassal ghall-konvin¢iment tal-gudikant ghandu jkun i I-verzjoni
tinstab li tkun wahda Ii I-Qorti tista’ toqghod fugha u li tkun tirrizulta
bis-sahha ta’ xi wahda mill-ghodda pro¢edurali li I-ligi tippermetti fil-
procéess probatorju (App. Civ. 19.6.2006 fil-kawza fl-ismijiet Emanuel
Ciantar v. David Curmi noe). Fit-twettiq ta’ ezerc¢izzju bhal dak, il-Qorti
hija marbuta biss li taghti motivazzjoni kongruwa li tixnhed ir-ragunijiet
u I-kriterju tal-hsieb li hija tkun haddmet biex tasal ghall-fehmiet taghha
ta’ gudizzju fuq il-kwistjoni mressqa quddiemha (App. Inf. 9.1.2008 fil-
kawza fl-ismijiet Anthony Mifsud et v. Victor Calleja et).”

35. Ghal dawn il-motivi il-Qorti tiddisponi mill-appell billi tichdu u

tikkonferma s-sentenza tal-Ewwel Qorti. Spejjez ta’ dan I-appell kontra I-

atturi.
Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur

da
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