QORTI TAL-MAGISTRATI (GHAWDEX)
BHALA QORTI TA’ GUDIKATURA KRIMINALI

Magistrat Dr. Jean Paul Grech B.A., LL.D
M.Juris (Int. Law), Adv. Trib. Eccl. Melit

SENTENZA

Moghtija illum it-Tlieta, wiehed u ghoxrin (21) ta’ Jannar 2025

Kawza Nru 465/2024

ll-Pulizija

(Spettur Gabria Gatt)

VS

Francis Debrincat

[I-Qorti,

Rat l-akkuzi migjuba kontra Francis Debrincat, iben John u Mary Carmen nee

Vella, imwieled fit-tlettax (13) ta’ Frar 1958 u residenti “Mater Dolorosa”, Trig
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Santa Marija, Xewkija, Ghawdex, detentur tal-karta tal-identita’ bin-numru
9558(G) talli nhar I-ghoxrin (20) ta’ Marzu 2024, ghall-habta tal-hdax u kwart ta’

filghodu (11:15hrs) gewwa Triq |-Gharus, Xewkija:

(1) volontarjament kiser |-ordni jew il-paci pubblika b’ghajjat u/jew glied;*

(2)insulenta, hedded jew ingurja bi kliem jew b’mod iehor lil Emanuel

Debrincat;?

(3) u aktar ghax bl-imgieba tieghu ikkawza biza’ lil istess Emanuel Debrincat,
biza’ li se tintuza vjolenza kontrih jew kontra |-propjeta’ tieghu minn xi

hadd li jkun adoloxxenti, persuna diligenti jew qarib iehor;?

(4) hebb ghal Emanuel Debrincat u kkagunalu offiza ta’ natura hafifa skond

kif iccertifikat minn Dr Rebekah Scerri inkarigata mill-Isptar Generali ta

Ghawdex.*

lI-Qorti giet mitluba biex f'kaz ta’ htija tipprovdi ghas-sigurta’ ta’ Emanuel

Debrincat skont I-artikolu 383(1) tal-Kodici Kriminali.

Rat l-affidavits u d-dokumenti kollha esebiti;

! Artikolu 338(dd) tal-Kap. 9.
2 Artikolu 339(1)(e) tal-Kap.9
3 Artikolu 251B(1) tal-Kap. 9
4 Artikolu 221(1) tal-Kap.9



Semghet ix-xhieda prodotti;

Semghet is-sottomissjonijiet tal-partijiet;

Ikkunsidrat;

Illi I-fatti tal-kaz huma s-segwenti: nhar |-ghoxrin (20) ta’ Marzu 2024 ghall-
habta tal-hdax u kwart ta’ filghodu (11:15hrs), il-Pulizija réeviet rapport
minghand Emanuel Debrincat illi huwa kien ghadu kemm gie aggredit minn
huh Francis Debrincat fi Triq I-Gharus, Xewkija. Emanuel Debrincat spjega li
hekk kif hareg mill-hanut huwa iltaga” ma’ huh Francis, tkellmu fuq xi
ghelieqi u fis-siegha u I-hin Francis tah dagga go wiccu u tefghu fl-art.
Emanuel Debrincat mar |-Isptar Generali ta’ Ghawdex sabiex jiddewwa u

hemmhekk gie certifikat li kien soffra feriti ta’ natura hafifa.

lI-Pulizija baghtet ghal Francis Debrincat fejn dan wara li inghata d-drittijiet
legali tieghu u irrifjuta li jkun assistit minn Avukat, stqarr li huwa kien iltaga’
ma’ huh Emanuel Debrincat u kien tkellem mieghu dwar raba’ |i Francis
Debrincat kien tah lura xi snin aktar gabel. Francis Debrincat talab lil
Emanuel Debrincat biex dan ir-raba’ jaghtihulu lura u Emanuel ma riedx.
Emanuel Debrincat beda jghajjar lil Francis Debrincat bhala I-halliel tad-dar u
gallu sabiex jitlag. Fil-pront Emanuel xejjer daqga ta’ ponn lil Francis
Debrincat u lagtu f'wi¢éu. Francis, dak il-hin tah daqqga lura. Emanuel tfixkel

fuq il-bankina u waqga’ fl-art.



Ikkunsidrat;

Mill-provi prodotti huwa ¢ar li dakinhar tal-ghoxrin (20) ta’ Marzu 2024 il-
parte civile u l-akkuzat iltagghu ma’ xulxin u gew fl-idejn. ll-verzjonijiet li taw
dwar l-argument |li sehh bejniethom huma kunflingenti, kif jigri spiss,
f'kazijiet ta’ din in-natura. Emanuel Debrincat jinsisti li huwa gie aggredit
minn Francis Debrincat ghal xejn b’xejn. Min-naha |-ohra Francis Debrincat
ghalkemm jammetti li ghajjar lil Emanuel u girfu jichad li huwa tah dagqga ta’

ponn u waqqghu mal-art.

ll-fatt li Qorti tkun rinfaé¢jata b’verzjonijiet kunflingenti, ma jfissirx li [-Qorti
ghandha bil-fors tillibera. Kif inghad fil-kawza fl-ismijiet Il-Pulizija wvs.
Graham Charles Ducker, deciza fis-dsatax (19) ta’ Mejju 1997: “It is true that
conflicting evidence per se does not necessarily mean that whoever has to
judge may not come to a conclusion of guilt. Whoever has to judge may,
after consideration of all circumstances of the case, dismiss one version and
accept as true the opposing one”. F'tali sitwazzjoni, il-Qorti tkun obbligata
timxi mal-linji gwida stabbiliti mill-Qorti tal-Appell Kriminali fis-sentenza tad-
disgha (9) ta’ Settembru 2002 fil-kawza fl-ismijiet ll-Pulizija vs. Martin Mark
Ciappara: jew il-Gudikant ikun tal-fehma li I-kaz tal-Prosekuzzjoni ma jkunx
gie sodisfacentement ppruvat, u allura I-Qorti ghandha tillibera, jew jekk ikun
moralment konvint li [-verzjoni korretta hija wahda u mhux |-ohra, jimxi fuq
dik il-verzjoni li jaccetta u jekk dik il-verzjoni tkun timpronta I-htija tal-
imputat jew akkuzat, allura jiddikjara tali htija u jghaddi ghall-piena jew ghal

Xi provvediment iehor.



lI-Qorti kellha l[-opportunita li tisma’” kemm ix-xhieda tal-parte civile Emanuel
Debrincat u tal-akkuzat Francis Debrincat kif wkoll tara I-komportament
taghhom fuq il-pedana tax-xhieda. Minkejja li kellu akkuzi kontra tieghu, il-
parte civile Emanuel Debrincat xorta ghazel li jixhed dwar l-akkadut. [I-Qorti
tinnota kif Emanuel Debrincat fix-xhieda principali tieghu kien hafna selettiv
f'dak li gal u dettalji essenzjali dwar dak li sehh ma qalhomx. Fl-ewwel
verzjoni li huwa ta, Emanuel Debrincat jghid li iltaga’” ma’ huh Francis
Debrincat u dan tal-ahhar minghajr ma langas biss tkellmu bejniethom,
gabad u tah daqga ta’ ponn ghall-gharrieda u tefghu fl-art. Mistogsi
specifikament minn din il-Qorti jekk intgalx xi kliem gabel huwa rcieva din id-
dagga, Emanuel Debrincat jishaq li ma kien intgal I-ebda diskors bejniethom.
Dan ivarja mill-verzjoni originali li l-istess Emanuel Debrincat kien ta lill-
Pulizija a tempo vergine meta huwa mar jaghmel ir-rapport originali dwar
dan il-kaz. Fir-rapport tieghu huwa kien indika li gabel sehh il-kuntatt fiziku

bejniethom, kien intgal diskors dwar xi raba’.

Imbaghad fil-kontro-ezami tieghu, Emanuel Debrincat ta dettalji li huwa ma
semmiex fix-xhieda originali tieghu. Dan minkejja li kien mistoqsi dwar dawn
id-dettalji direttament mill-Qorti fix-xhieda principali tieghu. In kontro-ezami
Emanuel Debrincat jghid li Francis kien talbu xi raba’ lura u minghajr ma
stennieh jaghtih risposta lura, Francis Debrincat xejjirlu dagqa ta’ ponn. Din
il-verzjoni [-Qorti ma tgishiex kredibbli. Ma kienx jaghmel sens li f'dak il-punt
Francis Debrincat jinfexx f’attakk fiziku meta lanqgas biss kien ghadu ha

twegiba minghand huh ghall-mistogsija |li huwa kien ghamillu. Il-fatt li
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Francis Debrincat ghamel mistogsija lil huh zgur li kien ged jistenna twegiba
lura minghandu. Din il-Qorti ma tqisx li f'dak il-punt Francis Debrincat kellu
raguni ghalfejn jaghmel xi azzjoni fil-konfront ta’ huh meta kien ged
jistennieh jaghtih twegiba ghall-mistogsija tieghu. Is-sens komun hekk

jgaghlek tahseb!

Tenut kont il-mod ta’ kif xehed Emanuel Debrincat u anke fid-dawl tax-
xhieda moghtija minn Francis Debrincat, din il-Qorti ma tqisx li x-xhieda ta’
Emanuel Debrincat kienet wahda veritiera u li l-istess Emanuel Debrincat
spicca vittma ta’ aggressjoni ghal xejn b’xejn hekk kif xehed hu. Emanuel
Debrincat wkoll kien partecipi fl-akkadut u ikkontribwixxa ghall-istess

incident li zviluppa bejn iz-zewg partijiet.

Din il-Qorti ma tistax ma tinnutax kif Francis Debrincat ma gaghadx idur mal-
lewza u mill-ewwel ammetta fil-Qorti kif kien l-involviment tieghu f'dan il-
kaz. [l-Qorti tqis li I-verzjoni korretta dwar kif verament sehh I-in¢ident
kienet dik moghtija minn Francis Debrincat. Francis Debrincat spjega kif
huwa kien mar jistenna lil huh hiereg mill-hanut tal-merca biex ikellmu.
Jghid kif huwa avvicinah u talab lil Emanuel Debrincat jaghtih lura r-raba’ li
Francis Debrincat kien jahdem xi snin aktar qabel. Dan peress li dan ir-raba’
kien spicca f'idejn in-nies. It-twegiba ta’ Emanuel Debrincat kienet li Francis
ma kellux x’iridu u fil-pront Emanuel Debrincat tah dagga go wiccu u hatfu
mill-gmis. Minn hemm it-tnejn gabdu f'xulxin u Francis Debrincat giref il
Emanuel Debrincat. Fil-kommozzjoni l-istess Emanuel Debrincat tfixkel fil-

bankina u waqa’ fl-art. Francis Debrincat jammetti wkoll li huwa kien ghajjar
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lil huh Emanuel Debrincat “halliel”. Dan wara li dan tal-ahhar kien ghajjar lill-

istess Francis Debrincat “halliel” aktar qabel.

o L-Ewwel Akkuza — Artikolu 338(dd) tal-Kap. 9

L-ewwel akkuza tikkoncerna I-ksur tal-buon ordni u I-pac¢i pubblika. Kif
irrimarkat il-Qorti fis-sentenza fl-ismijiet Il-Pulizija vs Rocco D’ Alessandro®
sabiex tinstab htija ghall-kontravvenzjoni ravvizata fl-artikolu 338(dd) huwa

fundamentali li:

“ikun  hemm ghemil volontarju li minnu nnifsu jew
minhabba c-cirkostanzi li fihom dak |-ghemil isehh inissel
imgar minimu ta' inkwiet jew thassib f'mohh persuna (li ma
tkunx l-akkuzat jew akkuzat) dwar Il-inkolumita® fizika ta’
persuna jew dwar I-inkolumita® ta’ proprjeta’, kemm
b’rizultat dirett ta’ dak I-ghemil jew minhabba I-possibilita’
ta’ reazzjoni ghal dak I|-ghemil. Naturalment dawn ic-

Cirkostanzi jridu jkunu tali li oggettivament inisslu I-

imsemmi nkwiet jew thassib.”

Huwa car li f'dan il-kaz kien hemm glieda bejn |-akkuzat u I-parte civile, liema
glieda sehhet fi trig pubblika hekk kif il-parte civile hareg mill-hanut tal-
merca. ll-glieda zviluppat wara konversazzjoni qasira bejn iz-zewg parijiet. L-

azzjoni tal-akkuzat maghduda ma’ dik tal-parte civile zgur li kellha I-

5 De¢iza mill-Qorti tal-Appell Kriminali fl-20 ta’ Mejju 2013 (Appell Kriminali Numru 223/2012). Riportata wkoll
fissentenza fl-ismijiet The Police vs Joseph Feilazoo (Appell numru 44/2019) deciz mill-Qorti tal-Appell Kriminali fis-
16 ta’ Mejju 2019 .
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possibilita li tohloq apprensjoni fost dawk li setghu kienu vicin fejn sehh I-

akkadut. Dan huwa suffi¢jenti ghal sejbien ta’ htija ghall-fini ta’ din |-akkuza.

o It-Tieni Akkuza — Artikolu 339 (1)(e) tal-Kap. 9

Fit-tieni akkuza, il-Prosekuzzjoni ged tinsisti li |-akkuzat insulenta, hedded
jew ingurja bi kliem lill-kwerelant bi ksur tal-artikolu 339(1)(e) tal-Kap 9. Din
[-akkuza giet pruvata ghar-raguni li mill-provi irrizulta li I-akkuzat ghajjar lill-
parte civile “halliel”, liema kelma sigurament tikklassifika bhala insult. L-
istess akkuzat inniffsu ammetta din I-akkuza waqt li huwa kien ged jaghti d-

deposizzjoni tieghu.

o It-Tielet Akkuza — Artikolu 251B (1) tal-Kap. 9

Jibda biex jinghad li element fundamentali ghall-sejbien ta’ htija fir-rigward
tar-reat ipotizzat fl-artikolu 251B huwa |i jrid jkun hemm “a course of
conduct” da parti tal-akkuzat. Dan hu dezumibbli mill-uzu specifiku tal-kelma

“imgieba” f'din id-disposizzjoni tal-ligi.

Fi kliem Archbold: “Two incidents can constitute a tourse of conduct’ but the
fewer the incidents and the greater their separation in time, the less likely it

is that they should be described as ‘a course of conduct.”®

Fl-edizzjoni tal-2012 tal-Blackstone’s Criminal Practice jinghad |Ii:

“Establishing a course of conduct, rather than a series of unrelated acts, is

5 (Lau v DPP (2000) 1 F.L.R. 799 DC)



crucial to the success of any prosecution for harassment, and 1t is the course
of conduct which has to have the quality of amounting to harassment, rather

than individual instances of conduct.”

Fuqg l-istess tema fl-edizzjoni tal-2008 tal-Blackstone Criminal Practice gie

spjegat li:

“How separate the two occasions must be, remains to be seen.
The nature of stalking, the activity which primarily created the
need for the new offences, might mean that the occasions are
likely to be on separate days, although it may be possible to
differentiate activities on one day where they can be viewed as
not being continuous. The further apart the incidents, the less
likely it is that they will be regarded as a course of conduct...It
was recognised, however that circumstances can be conceived
Where incidents, as far apart as a year, could constitute a
course of conduct’. The type of incidents would be those
intended to occur on an annual event such as a religious festival

or a birthday...”

B’rabta ma’ din l-akkuza, ta’ min jirreferi ghas-sentenza tal-Qorti tal-Appell

Kriminali fl-ismijiet 1l-Pulizija vs Raymond Parnis,” fejn il-Qorti ikkummentat

li r-ratio legis tar-reat ikkontemplat fl-artikolu 251B imur oltre semplicement

theddida jew it-twettieq ta’ fatt li jwassal lil xi hadd biex ihossu mhedded. II-

7 Detiza fit-18 ta’ Gunju 2009 per |-Onor. Imhallef Dr Joe Galea Debono.



Qorti ghamlitha cara li irid ikun hemm regolarita b’fatti diversi, fuq perijodu
ta’ zmien u r-reat mhux intiz ghall-okkazzjoni wahda jew ghal akkuza li
tirrisali ghall-incident partikolari izda ghall-okkazzjonijiet li fihom isehh

“course of conduct” li jwassal biex persuna tibza’ kif imfisser fl-istess artikolu.

Minn ezami tal-atti processwali huwa ¢ar li dan il-kaz jitratta incident ta’
darba: dan johrog kemm mir-rapporti originali li saru minn Emanuel u Francis
Debrincat rispettivament u anke mix-xhieda |li huma taw quddiem din il-
Qorti. Kien incident li ma damx sejjer aktar minn ftit minuti. Anke |-
komparixxi kif inhi formultata tindika |i |-akkuzi qeghdin jirreferu ghall-
inc¢ident ta’ darba. Infatti |I-Prosekuzzjoni fis-sottomissjonijiet finali taghha
tikkonferma kif dan kien in¢ident ta’ darba u li ghalhekk m’hemmx il-course
of conduct rikjest ghall-fini ta’ sejbien ta’ htija. II-Qorti ghalhekk sejra

tillibera lill-akkuzat minn din |-akkuza.

Ir-Raba’ Akkuza — Artikolu 221(1) tal-Kap. 9

F'din l-akkuza, Francis Debrincat gieghed jigi akkuzat |li huwa hebb u ikkaguna

feriti ta’ natura hafifa fuq il-persuna tal-parte civile. Din l-akkuza wkoll tirrizulta

ghar-raguni li l-istess akkuzat ammetta fix-xhieda tieghu kif huwa giref lill-parte

civile fwiccu x'hin it-tnejn gew fl-idejn. Rizultat wkoll tal-kolluttazzjoni ta’

bejniethom, il-parte civile spi¢¢a waqa’ fl-art u anke soffra xi griehi rizultat ta’ dan.

L-entita tal-feriti li soffra |-parte civile gew debitament konfermati permezz tac-

certifikat mediku mahrug minn Dr Rebekah Scerri liema certifikat mediku gie anke

konfermat bil-gurament mill-istess tabiba. Ghall-fini ta’ kalibrar tal-piena, il-Qorti
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sejra pero tiehu in kunsiderazzjoni I-fatt ta’ kif zviluppa l-inc¢ident bejn iz-zewg
partijiet, partikolarment li l-inc¢ident in kwistjoni beda ad istanza tal-parte civile

Emanuel Debrincat.

e Decide

Ghal dawn il-motivi, il-Qorti:

(a) mhux ged issib lill-akkuzat hati tat-tielet (3) akkuza u gieghda tilliberah

minnha;

(b)wara li rat I-artikoli 17, 221(1), 338(dd) u 339(1)(e) tal-Kap. 9 tal-Ligijiet ta’

Malta gieghda issib lill-akkuzat hati tal-ewwel (1), tat-tieni (2) u tar-raba’

(4) akkuza u ged tikkundannah ghall-hlas ta’ multa komplessiva ta’ mitt
ewro (€ 100).

Finalment il-Qorti wara li rat |-artikolu 383 tal-Kapitolu 9 tal-Ligijiet ta’ Malta
sabiex tipprovdi ghas-sigurta ta’ Emanuel Debrincat kif ukoll sabiex jinzamm
il-bon ordni pubbliku gieghda torbot lill-hati taht obbligazzjoni tieghu innifsu

ghal perjodu ta’ sena u dan taht penali ta’ hames mitt ewro (€ 500).

Dr. Jean Paul Grech
Magistrat

Joseph Grech

Deputat Registratur
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