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FIL-QORTI CIVILI
(SEZZJONI TAL-KUMMERC)

ONOR. IMHALLEF
IAN SPITERI BAILEY LL.M. LL.D.

lllum il-Gimgha, 29 ta’ Jannar, 2025

Kawza Nru. 1
Rik. Nru. 4/2022 I1SB

ICE Net SA (CHE-209.397.503) kif debitament
rapprezentata mill-mandatarju  specjali
taghha Dr Ryan Falzon (K.1.247586M)

Vs
EFT Global Limited (C56489)
[I-Qorti,

Rat ir-rikors tas-socjeta’ ICE Net SA tal-21 ta’ Jannar 2022 u li permezz tieghu
hija talbet lill-Qorti sabiex:
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1. Tiddikjara u Tiddeciedi illi I-kumpannija intimata m'hijiex
f'gaghda illi thallas id-djun taghha ghall-finijiet tal-Artikoli
214(5)(a) u 214(2)(a)(ii) tal-Kap. 386 tal-Ligijiet ta' Malta;

2. Tiddikjara li hemm ragunijiet gravi bizzejjed Ii jiggustifikaw ix-
xoljiment u konsegwentement I-istral¢ tal-kumpannija intimata
ai termini tal-artikolu 214(2)(b)(iii) tat-Kap 386 tal-Ligijiet ta'
Malta;

3. Tordna li I-kumpannija intimata EFT Global Limited (C56489)
tigi xjolta u konsegwentement stral¢jata minn dina I-Onorabbli
Qorti abbazi tal-Artikolu 214(5)(a), 214(2)(a)(ii) u/jew I|-Artikolu
214(2)(b)(iii) tal-Kap 386 tal-Ligijiet ta' Malta;

4. Tappunta amministratur provvizorju sabiex jiehu kontroll tal-
assi kollha tal-kumpannija intimata u jagdi dawk il-funzjonijiet
indikati lilu mill-Qorti, u taghtin dawk il-poteri kollha li I-Qorti
jidhrilha xierga u opportuni fi¢-¢irkostanzi li jkunu ezercitabbli
taht dawk il-kundizzjonijiet kollha illi dina |-Onorabbli Qorti
jidhrilha xierqa;

5. Taghti kull provediment iehor opportun sabiex jinhatar
stralcjarju u jigi kondott I-istral¢ konsegwenzjali tal-kumpannija
intimata ai termini tal-Kap 386 tal-Ligijiet ta Malta;

U dan wara li ppremettiet:

1. Ili permezz ta sentenza tal-Prim' Awla tal-Qorti Civili tal-25 ta
Frar 2021, fl-ismijiet 'lce Net SA Rapprezentata minn Dr Ryan
Falzon vs. EFT Global Limited C56489" (Rik Gur
Nru.872/2017AF), liema sentenza ma gietx appellata u allura
hija res judicata u definittiva, il-kumpannija intimata giet
ikkundannata thallas lill-kumpannija rikorrenti I-ammont ta'
mija u sebat elef u tmien mija u erbghin Ewro u erbgha u sittin
centezmu (€107,840.64). Permezz ta' din is-sentenza, il-
kumpannija intimata giet ikkundannata ukoll thallas Ilill-
kumpannija rikorrenti I-ispejjez u l-imghaxijiet relattivi. Kopja
tas-sentenza cCitata gieghda tigi hawn annessa u mmarkata
bhala "Dok RF2";
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2. llli permezz ta' mandat ta' sekwestru kawtelatorju bin-numru
1384/2017 fl-istess ismijiet premessi, liema mandat kien
mahrug nhar il-25 ta' Settembru 2017 mill-Prim Awla tal-Qorti
Civili fuq talba tal-esponenti, kienet ingabdet is-somma ta'
disgha u erbghin elf, hamsa u sittin Ewro u sittin ¢entezmu
(€49,065.60) taht |-awtorita ta' dina I-Onorabbli Qorti permezz
ta' cedola bin-numru 1812/2018. Kopja tal-mandat in kwistjoni
gieghda tigi hawn annessa u mmarkata bhala "Dok RF3",;

3. llli nhar is-26 ta' Marzu tal-2021, permezz ta' nota a tenur tal-
artikolu 838B tal-Kap 12 tal-Ligijiet ta' Malta, I-esponenti talbet
illi 1-effetti tal-mandat kawtelatorju precitat jigu estizi b'dan illi I-
mandat kawtelatorju jibga fis-sehh bhala mandat ezekuttiv,
liema talba giet awtorizZzata permezz ta' digriet tas-7 ta' April
2021. Kopja tan-nota u tad-digriet in kwistjoni geghdin jigu
hawn annessi u mmarkati bhala "Dok RF4";

4. llli in segwitu ma' dan, permezz ta' digriet tal-20 ta' April 2021,
il-kumpannija rikorrenti giet awtorizzata tizbanka is-somma
totali ta' disgha u erbghin elf, hamsa u sittin Ewro u sittin
centezmu (€49,065.60) mic-cedola bin-numru 1812/2018.
Kopji tar-rikors relattiv u tad-digriet in kwistoni geghdin jigu
hawn annessi u mmarkati bhala "Dok RF5";

5. llli wara li I|-kumpannija rikorrenti Zbankat is-somma
sopraindikata akkont tal-ammonti dovuta lilha mill-kumpanija
intimata, il-kumpannija intimata bagghet ma hallsitx il-bilano
rimanenti ta' tmienja u hamsin elf seba' mija u hamsa u
sebghin Ewro u erbgha c¢entezmi (€58,775.04) dovut flimkien
mal-ispejjez u l-imghaxijiet relattivi mid-data tas-sentenza
sucitata("Dok RF2", u dan minkeja li giet debitament
interpellata, anke permezz ta' ittra legali, kopja ta' liema hija
annessa u mmarkata "Dok RF6":

6. llli ai termini tal-artikolu 214(2)(a)(ii) tal-Kap. 386 tal-Ligijiet ta'
Malta, il-kumpannija intimata tista tigi xjolta u stral¢jata peress
illi I-istess kumpannija intimata ma hijiex gieghda f’posizzjoni
finanzjarja li thallas id-djun taghha, u dan kif jirrizulta minn dak
spjegat u kif ser jigi ampjament ippruvat tul il-mori ta' din il-
kawza;

7. llli d-dottrina legali kif ukoll il-gurisprudenza nostrana
jissottolineaw li kumpannija tigi reza insolventi meta ma tkunx
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gieghda f' posizzjoni illi thallas ghal kollox jew f parti id-djun
taghha. Ai termini tal-artikolu 214(5)(a) tal-Kap 386,
kumpannija titgies illi ma tkunx tista' thallas d-djun taghha, inter
alia, jekk id-dejn dovut mill-kumpanija jkun baga' ma thallasx
ghal kollox jew f’parti wara erbgha u ghoxrin gimgha mill-
ezekuzzjoni ta' titolu ezekuttiv kontra I-kumpanija b'xi wiehed
mill-atti ezekuttivi msemmijin fl-artikolu 273 tal-Kap 12 tal-
Ligijiet ta' Malta;

8. llli di piu, u minghajr pregudizzju ghall-premess, il-kumpannija
tista tigi stral¢jata jekk dina I-Onorabbli Qorti tkun tal-fehma i
hemm ragunijiet gravi bizzejjed li jiggustifikaw ix-xoljiment u
konsegwentement l-istral¢ tal-kumpanija. Hija I-umli fehma tal-
esponenti li dawn ir-ragunijiet jissussitu u ghalhekk hemm
ragunijiet bizzejjed sabiex il-kumpannija tigi wkol xjolta u
stral¢jata a tenur tal-artikolu 214 (2)(b)(iii);

9. llli in vista tas-suespost l|-esponenti tinsab kostretta illi
tipprocedi b dan ir-rikors sabiex tissalvagwardja I-interessi
taghha u ghaldagstant gieghda tintavola din it-talba ghax-
xoljiment u stral¢ tal-kumpannija intimata ai termini ta' inter alia
l-artikolu 218(1)(b) u l-artikoli 214(5)(a), 214(2)(a) ii) u/jew
214(2)(b)(iii) tal-Kap 386 tal-Ligijiet ta' Malta;

Rat id-dokumenti li kienu pprezentati mar-rikors (Dok RF1 sa Dok RF6)
(fol 5 sa fol 27).

Rat id-digriet taghha tat-22 ta’ Frar 2022, fejn ir-rikors kien appuntat ghas-
smigh ghall-udjenza tat-23 ta’ Marzu 2022 fil-11:15 a.m.

Rat illi fl-udjenza tat-18 ta’ Jannar 2023 peress li rrizulta li s-socjeta’
intimata giet notifikata fil-15 ta’ Novembru 2022 u ma ressget ebda risposta,
iI-Qorti gieset lis-socjeta’ intimata fi stat ta’ kontumacja.

Rat illi fl-udjenza tal-14 ta’ April 2023, is-socjeta’ rikorrenti pprezentat nota
(fol 48) li permezz taghha pprezentat affidavit, b’dokumenti annessi, ta’
Christophe Chazelle (fol 49 sa fol 58).

Rat illi fl-udjenzatal-31 ta’ Jannar 2024 xehdet I-Avukat Claudette Fenech
in rapprezentanza tal-Malta Business Registry u pprezentat dokument
(Dok CF1, fol 72 sa fol 569).
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Rat ukoll illi fl-udjenza tal-31 ta’ Jannar 2024, is-soc¢jeta’ rikorrenti
pprezentat nota (fol 570) b’dokument (fol 571 sa fol 582).

Rat illi fl-udjenza tas-6 ta’ Mejju 2024 xehdet Marbeck Spiteri — Assistent
Registratur tal-Qrati Civili u Tribunali u pprezentat dokument (Dok MS1,
fol 589 sa fol 595).

Rat illi fl-udjenza tat-8 ta’ Novembru 2024, xehdu Johanna Bartolo in
rapprezentanza tal-Bank of Valletta plc, Charmaine Psaila Raji in
rapprezentanza tal-APS Bank, Adrian Tanti in rapprezentanza tal-
HSBC Bank Malta plc, Dominic Micallef in rapprezentanza tal-
Lombard Bank Malta Limited, Anne Marie Calleja in rapprezentanza
tal-BNF Bank u il-Prokuratur Legali Gerald Bonello in rapprezentanza
tal-Me Direct Bank, liema xhieda lkoll gew ezentati mis-sigriet bankarju.

Rat ukoll illi fl-udjenza tat-8 ta’ Novembru 2024, id-difensur tas-socjeta’
rikorrenti ddikjara li ma kellux aktar provi x’jipproduc¢i u ghalhekk il-kawza
giet differita ghall-udjenza tal-lum ghas-sentenza.

Rat I-atti I-ohra tal-kawza, inkluz mill-provi mressqga.

Ikkunsidrat:

[lli jirrizulta illi dan huwa pro¢ediment li ttiehed mis-socjeta rikorrenti ai termini
tal-Artikoli 214(5)(a), 214(2)(a)(ii) u l-artikolu 214(2)(b)(iii) tal-KAP 386 tal-
Ligijiet ta’ Malta.

[l mir-rikors promotur u mid-dokumenti pprezentati jirrizulta li permezz ta’
sentenza tal-Prim’ Awla tal-Qorti Civili de¢iza fil-25 ta’ Frar 2021 fl-ismijiet Ice
Net SA rapprezentata minn Dr Ryan Falzon vs EFT Global Limited C56489
(Ref: 872/2017 AF), liema sentenza ma gietx appellata, il-kumpanija intimata
giet ikkundannata thallas lis-socjeta’ rikorrenti -ammont hemm indikat flimkien
mal-ispejjez u l-imghaxijiet.

Tispjega |i permezz ta’ mandat ta’ sekwestru kawtelatorju bin-numru
1384/2017 fl-istess ismijiet tal-25 ta’ Settembru 2017, kienet inqabbdet is-
somma hemm indikata. Tghid li wara nota tas-socjeta’ rikorrenti a tenur tal-
artikolu 838B tal-Kap 12 tal-Ligijiet ta’ Malta, il-mandat gie kkonvertit f'wiehed
ezekuttiv permezz ta’ Digriet datat 7 ta’ April 2021 u s-socjeta’ rikorrenti giet
awtorizzata tizbanka lI-ammont li kien gie depozitat. Tispjega li minkejja dan,
xorta ghad baqga’ bilan¢ sinifikanti li ma giex imhallas minkejja interpellazzjoni
b’ittra gudizzjarja.

Pagna 5 minn 13



Rik. Nru. 4/2022 1SB

Issostni li ai termini tal-artikolu 214(2)(a)(ii) tal-Kap 386 tal-Ligijiet ta’ Malta, il-
kumpanija intimata tista’ tigi xjolta u stral¢jata peress li I-kumpanija intimata
mhiex fposizzjoni li thallas id-djun taghha u dana ai termini tal-artikolu
214(5)(a) tal-Kap 386 li jistipula li kumpanija titgies li ma tistax thallas id-djun
taghha jekk id-dejn dovut jibga’ ma jithallasx ghal kollox wara erbgha u ghoxrin
gimgha mill-ezekuzzjoni ta’ titolu ezekuttiv ai termini tal-artikolu 273 tal-Kap 12
tal-Ligijiet ta’ Malta.

Oltre’ minn hekk, tikkontendi li I-kumpanija tista’ tigi stral¢jata wkoll ai termini
tal-artikolu 214(2)(b)(iii) tal-Kap 386 tal-Ligijiet ta’ Malta, jekk kemme-il darba |-
Qorti tkun tal-fehma li hemm ragunijiet gravi bizzejjed li jiggustifikaw ix-
xoljiment.

In sosten tar-rikors promotur, is-soc¢jeta’ rikorrenti, mar-rikors promotur u fil-
mori tal-kawza, ipprezentat kopja tad-dokumenti minnha msemmija li I-Qorti
hadet konjizzjoni taghhom.

Fl-affidavit tieghu, Christophe Chazelle jghid li hu I-fundatur u l-unika azzjonist
tal-kumpanija Svizzera Flex Multimedia Group SA liema kumpanija hija s-sid
ta’ diversi kumpanija ohra fosthom il-kumpanija rikorrenti.

Jispjega li fMalta kienu gew intavolati proceduri mis-socjeta’ rikorrenti kontra
s-soc¢jeta’ intimata fl-ismijiet Ice Net SA Rapprezentata minn Dr Ryan Falzon
vs EFT Global Limited C56489 (Ref: 872/2017AF). Jghid li oltre’ minn hekk
kien gie intavolat Mandat ta’ Sekwestru (1384/2017) fil-25 ta’ Settembru 2017
u kien gie depozitat I-ammont ta’ disgha u erbghin elf, u hamsa u sittin Ewro u
sittin  ¢entezmu (€49,065.60) permezz ta’ Cedola ta’ Depozitu numru
1812/2018.

Jghid li 1-Qorti fid-decizjoni taghha tal-25 ta’ Frar 2021 iddikjarat lis-socjeta’
rikorrenti kreditri¢i tas-socjeta’ intimata u kkundannata thallas is-somma ta’
mija u sebat elef, tmien mija u erbghin Ewro u erbgha u sittin ¢entezmu
(€107,840.64) bl-imghaxijiet mill-gurnata tas-sentenza.

Jispjega li fis-26 ta’ Marzu 2021 s-socjeta’ rikorrenti intavolat nota ai termini tal-
Artikolu 838B tal-Kap 12 tal-Ligijiet ta’ Malta sabiex l-effetti tal-Mandat ta’
Sekwestru kawtelatorju jigu kkonvertiti ghal wiehed ezekuttiv. Jghid li permezz
ta’ Digriet datat is-7 t'April 2021, il-Qorti laqghet it-talba. Jghid li in segwitu ghal
dan permezz ta’ Digriet datat 20 t'April 2021, is-socjeta’ rikorrenti Jiet
awotorizzata tizbanka I-ammont depozitat.
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Isostni li s-socjeta’ rikorrenti ppruvat tenforza t-titolu ezekuttiv taghha kontra s-
soc¢jeta’ intimata ghall-hlas tal-kumplament tal-bilan¢, izda s-socjeta’ intimata
baqghet inadempjenti, minkejja diversi tentattivi forsthom anke ittra uffi¢jali.

Jghid |i ghalhekk is-socjeta’ rikorrenti ma kellha ebda ghazla hlief li tmexxi
b’dawn il-proceduri odjerni. Jispjega li anke sabiex saru |-pro¢eduri odjerni, is-
soc¢jeta’ rikorrenti ma rnexxiliex tinnotifika lis-socjeta’ intimata fl-indirizz
registrat taghha u ghalhekk il-probabbilita’ hija li m’ghadhiex topera f'Malta u
langas m’ghandha diretturi residenti fMalta.

Isostni li I-ahhar darba li I-kumpanija intimata ssottomettiet il-prospetti annwali
taghha kien fis-sena 2018 mentri I-ahhar kontijiet annwali kienu tas-sena 2016,
u dan Kif jirrizulta mis-sit tal-Malta Business Registry. Jikkontendi li ghalhekk
huwa fl-interess tas-socjeta’ rikorrenti li s-soc¢jeta’ intimata tigi stral¢jata u jigi
appuntat amministratur sabiex jiehu I-assi tal-kumpanija inkluz dawk li jezistu
barra minn Malta sabiex is-socjeta’ rikorrenti tithallas.

llli fix-xhieda taghha Dr Claudette Fenech in rapprezentanza tal-Malta
Business Registry tikkonferma li s-soc¢jeta’ intimata ghadha fuq ir-Registru
tal-Kumpaniji. Tghid li [-ahhar kontijiet annwali sottomessi kienu tas-sena 2015
u gew sottomessi fit-28 ta’ Settembru 2018. Tghid li I-ahhar prospetti annwali
gew sottomessi fit-13 ta’ Lulju 2018 u kienu jirriflettu sal-perjodu 28 ta’ Mejju
2018. Tikkonferma li gew notifikati b’avviz ta’ stral¢ stante I-kawza odjerna.

Ix-xhud ipprezentat kopja tal-fajl intier fir-rigward tas-socjeta’ intimata li [-Qorti
hadet konjizzjoni tieghu.

Illi fix-xhieda taghha Marbeck Spiteri — Assistent Registratur tal-Qrati Civili
u Tribunali pprezentat kopja legali tac-Cedola 1812/2008 li giet zbankata fit-
30 ta’ April 2021, li I-Qorti hadet konijizzjoni taghha.

llli fix-xhieda taghha Johanna Bartolo in rapprezentanza tal-Bank of
Valletta plc tghid li mill-2012 I'hawn is-socjeta’ intimata kellha tmintax (18)-il
kont mal-Bank izda inghalqu kollha bejn Lulju u Settembru tas-sena 2017.

llli fix-xhieda taghhom, Adrian Tanti in rapprezentanza tal-HSBC Bank
Malta plc, Dominic Micallef in rapprezentanza tal-Lombard Bank Malta
Limited, Charmaine Psaila Raji in rapprezentanza tal-APS Bank, Anne
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Marie Calleja in rapprezentanza tal-BNF Bank u il-PL Gerald Bonello in
rapprezentanza tal-ME Direct lkoll ighidu li ma jezistu u gatt m’ezistew ebda
kontijiet bankarji fisem is-socjeta’ intimata mal-istituzzjonijiet minnhom
rapprezentati.

Ikkunsidrat ulterjorment:
L-Art. 218(1)(b) tal-KAP 386 tal-Ligijiet ta’ Malta

Din id-dispozizzjoni tipprovdi illi kreditur jista’ jressaq talba ghall-istralc ta’
kumpannija ai termini tal-artiklu 214(2)(a)(ii) :

218. (1) Talba lill-qorti (aktar ’il quddiem imsejha "rikors ghal stral¢”) ghal

(a) stralc ta’ kumpannija mill-qorti skont l-artikolu 214(1)(a);

(b) xoljiment u stral¢ ta’ kumpannija mill-qorti skont I-artikolu 214(2)(a);
jew

(¢) xoljiment u stral¢ ta’ kumpannija skont I-artikolu 214(2)(b),

ghandha ssir b’rikors li jista’ jsir jew mill-kumpannija wara decizjoni tal-
laqgha generali jew mill-bord tad-diretturi taghha jew minn xi detentur ta’
obbligazzjoni, kreditur jew kredituri, jew minn Xxi kontributorju jew
kontributorj:

Izda rikors skont il-paragrafi (b) jew (¢) jista’ wkoll isir minn xi azzjonist
jew direttur tal-kumpannija

Ma jirrizulta ebda dubbju mohh din il-Qorti illi s-socjeta rikorrenti hija kreditriCi
tas-socjeta’ intimata b’decizjoni illi ghaddiet in gudikat, u li taghmilha kreditrici
fammont c¢ert, likwidu u dovut.

L-azzjoni attri¢i hija bbazata fuq I-Art. 214(2)(a)(ii) tal-KAP 386 tal-Ligijiet ta’
Malta li jipprovdi s-segwenti:

kumpannija ghandha tkun xolta bil-qorti fil-kazijiet Ii gejjin —
il-kumpannija ma tkunx tista’ thallas id-djun taghha;

Kif jirrizulta anke mir-rikors tas-socjeta rikorrenti, I-azzjoni odjerna hija bbazata
fuq il-fug imsemmi artikolu fl-isfond tal-Artikolu 214(5) tal-KAP 386.
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L-Artikolu 214(5)(a) jghid hekk:

Ghall-finijiet tas-subartikolu (2)(a)(ii), kumpannija titqies li ma tkunx tista’ thallas

id-djun taghha:

(@) jekk id-dejn dovut mill-kumpanija jkun baqa’ ma thallasx ghal
kollox jew fparti wara erbgha u ghoxrin gimgha mill-ezekuzzjoni ta’ titolu
ezekuttiv kontra I-kumpanija b’xi wiehed mill-atti ezekuttivi msemmijinfl-
artikolu 273 tal-Kodiéi ta’ Organizzazzjoni uProcedura Civili; jew

[I-Qrati taghna gja kellhom opportunita’ jesprimu ruhhom dwar dan.

Inghad:

Dwar din id-disposizzjoni, tajjeb jinghad illi titkellem dwar I-
ezekuzzjoni ta” atti ezekuttivi.

Ghalhekk kumpannija ma tistax titgies illi mhijiex f gaghda li thallas
id-djun taghha abbazi ta” mandat kawtelatorju, anke jekk dak il-
mandat ikun gie ezegwit kontra d-debitur.

ll-fattur rilevanti sabiex jiskattaw I-erbgha u ghoxrin (24) gimgha
huwa |-ezekuzzjoni tal-Mandat.

Fil-kaz ta” mandat ta” sekwestru, |-ezekuzzjoni tal-mandat tiskatta
bin-notifika tal-att lis-sekwestratarji minghajr il-htiega tan-notifika
tad-debitur.

B'mod aktar strett, fil-ligi taghna dak previst mill-Art 214(5)(a)
jixbah il-koncett ta” cash flow insolvency fil-ligi Ingliza.

Fil-kaz ta’ cash flow insolvency din il-gorti tghid illi filwaqt illi filligi
taghna huwa specifikat bil-preciz x’m ghandhiex taghmel
kumpannija debitrici sabiex ma tkunx megjusa li ma tistax thallas
iddjun taghha, fil-ligi Ingliza il-kriterju huwa aktar generiku ghax
ikun hemm dik it-tip ta” insolvenza if it is unable to pay its debts as
they fall due.

Fil-Boyle & Birds Company Law (op. cit.) ikompli jinghad :—

“Failure to pay a debt which is due and not disputed amounts to
evidence of cash flow insolvency. Thus a company which has a
policy of late payment of bills could find itself the subject of a
petition for a winding-up order or administration order. Such a
petition will not be struck out at an early stage as a form of
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improper pressure and an abuse of the process of the court,
because, as Staughton LJ explained in Taylor's Industrial Flooring
(1990. BBC 44 at 51) creditors, not late payers, are more worthy
of insolvency law's protection :

“Many people today seem to think that they are lawfully entited to
delay paying their debts when they fall due or beyond the agreed
period of credit, if there is one ... This can cause great hardship to
honest traders, particularly those engaged in small businesses
recently started. Anything which the law can do to discourage such
behaviour in my view should be done.”

Fil-pag 17 tal-ktieb Insolvency Law — Corporate and Personal
ta’Andrew Keay u Peter Walton (ippubblikat minn Pearson
Longman — 2003) jinghad hekk dwar cash flow insolvency kif
mifhuma fil-kuntest tal-Insolvency Act 1986 —

“The court, in examining whether a company is suffering cash flow
insolvency, will consider whether the company is actually paying
its debtors. Courts must take into account what current revenue
the company has as well as what the company can procure by
realising assets within a relatively short time ... A company can
rely upon money which might be obtained from the sale of assets
or upon money which might be obtained on the strength of its
assets ... It is possible that sometimes a debtor might be able to
establish solvency by demostrating that funds can be obtained
through an unsecured loan. In considering whether a person or a
company is insolvent, the debtor's whole financial position must
be studied ... and a temporary lack of liquidity does not necessarily
mean that the company is insolvent ... At one time courts were
rather strict on what they required to be established before they
were willing to deem a person or a company insolvent, but in more
recent times they have become more liberal as far as creditors are
concerned and have held that a debtor is insolvent if a creditor is
able to prove that he or she has not paid an undisputed debt after
a demand has been made ... and this is the case even if there is
other evidence which suggests that the value of the assets
outweighs liabilities ... Whether a company is cash flow insolvent
is principally a question of fact and one which may be established
in any number of ways, such as the existence of a large number
of outstanding debts and unsatisfied judgments ... or there is lack
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of assets on which execution can be levied ... It has been said that
a debtor is not regarded as solvent just because if sufficient time
were granted the debts could be paid off ...

[I-Qorti taghmel taghha wkoll ir-referenza, maghmula mis-socjeta intimata fin-
nota ta’ osservazzjonijiet taghha, ghall-kawza fl-ismijiet Urtica Limited vs
Geraldine Schembri (Rik 813/2013) fejn inghad is-segwenti:

wahda mir-ragunijiet ghaliex jinhatar likwidatur hija sabiex ikun hemm
persuna indipendenti li thares I-interessi b’mod ugwali, tal-partijiet kollha,
senjatament tad-diretturi, tal-azzjonisti u tal-kredituri.

Applikati dawn il-hsibijiet ghall-vertenza odjerna, il-Qorti ma tistghax tiskarta s-
segwenti rizultanzi:

a) llli I-kumpanija intimata baqghet ma hallsitx dak kollu minnha dovut a bazi
tad-decizjoni tal-Qorti hawn fuq citata li rendiet lis-socjeta’ rikorrenti kreditrici
tas-socjeta intimata;

b) Illi il-Mandat ta’ Sekwestru Kawtelatorju li gie rez ezekuttiv permezz ta’
Digriet tas-7 ta’ April 2021 bir-referenza 1384/2017, fl-ismijiet gie debitament
notifikat lis-sekwestrarji kollha fis-26 ta’ Settembru 2017 u b’hekk huwa
certament ezegwit u ghaddew iktar minn erbgha u ghoxrin (24) gimgha mill-
imsemmija ezekuzzjoni.

c) Illi gie kkonfermat mis-socjeta’ rikorrenti li sal-15 ta’ Frar 2023, |-ebda parti
mill-ammont dovut ma gie mhallas.

d) llli huwa ¢ar ukoll mill-atti tal-kawza li I-kumpanija intimata ilha ma
tissottometti dokumenti mar-Registratur tal-Kumpaniji mill-2018 u f'dawn il-
proceduri l-istess socjeta intimata rendiet ruhha kontumacdi.

e) llli huwa bla dubju li jekk kemm-il darba ma tigix xjolta ser tkompli tinkorri
biss spejjez ta’ kull sena, li ser johloq pregudizzju ghad-dritt tas-socjeta’
rikorrenti li tithallas dak li hu dovut lilha.

1 Kenneth Xuereb vs Weber Construction Limited et deciza mill-Qorti tal-Kummeré fit-18 ta’ Marzu 2021
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f) llli oltre’ dan, ikun ta’ benefic¢ju kemm ghad-diretturi, ghall-azzjonijisti u kif
ukoll ghall-kredituri li jitqgabbad likwidatur sabiex ihares |-interessi taghhom
b’mod ugwali.

Fuq rizultanzi bhal dawn, u tenut kont tad-dottrina u gurisprudenza citata aktar
iI-fug mis-sentenza kkwotata, il-Qorti thoss li ghandha provi sodisfa¢enti u sal-
grad rikjest mil-ligi ta” dak li huwa rikjest bl-Art 214(5)(a).

Accertat ghalhekk illi jirrizultaw ippruvati r-rekwiziti tal-Artikolu
214(2)(a)(ii) u tal-Artikolu 214(5)(a), il-Qorti ma ssibx diffikulta’ tuza u
tezercita d-diskrezzjoni taghha u tordna x-xoljiment u l-istral¢ tal-
kumpanija intimata EFT Global Limited a bazi ta’ dan.

In vista tas-suespost, u ladarba jezistu I-elementi rikjesti mil-ligi sabiex
din il-Qorti tordna x-xoljiment u l-istral¢ tal-kumpanija intimata taht I-
Artikolu 214(2)(a)(ii) u tal-Artikolu 214(5)(a), din il-Qorti mhix serja
tezamina jekk jezistux r-rekwiziti tal-Artikolu 214(2)(b)(iii).

GHALDAQSTANT, il-Qorti, fid-dawl tal-provvedimenti tal-KAP 386 hawn fuq
ccitati, jidhrilha illi gew sodisfatti I-voti tal-ligi sabiex tkun tista tghaddi biex
takkolja t-talbiet tar-rikorrenti u tenut kont ta’ I-assjem ta" fatti u cirkostanzi li
jirrizultaha I-Qorti, din il-Qorti geghda:

1. Tilga’ I-ewwel talba u tiddikjara illi ai termini tal-artikolu 214(2)(a)(ii) u I-
artikolu 214(5)(a) tal-KAP 386 tal-Ligijiet ta’ Malta, is-soc¢jeta’ intimata mhix
fqaghda illi thallas id-djun taghha mas-socjeta rikorrenti;

2. Tastejni milli tiehu konjizzjoni ulterjuri tat-tieni talba.

3. Tilga’ t-tielet talba u tordna x-xoljiment u I-istral¢ tas-socjeta’ intimata EFT
Global Limited (C-56489) u dan b’effett mil-21 ta’ Jannar 2022 ai termini tal-
Artikolu 223(1) tal-KAP 386 tal-Ligijiet ta’ Malta;

4. Konsegwentament, tinnomina u tahtar stral¢jarju tas-socjeta’ EFT Global

Limited (C-56489) lir-Ricevitur Ufficjali u taghti lill-istral¢jarju s-setghat u d-
dmirijiet kollha li huma previsti fil-Kap 386 tal-Ligijiet ta” Malta, fosthom illi:
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a) Wara li jikseb dikjarazzjoni dwar il-gaghda tal-kumpannija de quo, ai
termini tal-Artiklu 226 tal-KAP 386 tal-Ligijiet ta’ Malta, jaghmel rapport lill-
Qorti ai termini tal-artiklu 227 tal-istess KAP 386,

b) Jaghmel il-verifiki kollha necessarji u opportuni dwar l-assi u d-djun tal-
kumpannija de quo u jekk ikun il-kaz, jirraporta dwar il-gradwazzjoni tad-djun.

c) Jiehu tant il-kustodja u I-kontroll tieghu kwalsiasi assi illi talvolta I-
kumpannija EFT Global Limited (C-56489) jista’ ghandha, u dan ai termini
tal-Artiklu 237 tal-KAP 386 tal-Ligijiet ta’ Malta.

d) Jaghmel u jiddefendi kwalsiasi azzjoni jew proc¢eduri legali fl-isem u I-
interess tal-kumpannija de quo.

e) Jirrelata dwar il-mizuri mehtiega ghall-harsien ta’ kwalsiasi assi li I-
kumpannija jista’ ghandha.

5. Tordna lill-istral¢jarju sabiex jipprezenta rapport tal-hidma tieghu sa gabel |-
udjenza li jmiss.

6. Tordna li l-ispejjez u drittijiet kollha naxxenti minn dan il-procediment, inkluzi
l-ispejjez kollha tal-istral¢ komprizi I-ispejjez u d-drittijiet tal-istral¢jarju,
ghandhom jithallsu mis-socjeta’ intimata.

Finalment, il-Qorti ged tordna illi minghajr dewmien ir-Registratur tal-Qrati
jghaddi kopja legali ta’ din id-decizjoni lir-Ricevitur Uffi¢jali u lir-
Registratur tal-Kumpanniji.

lan Spiteri Bailey Amanda Cassar
Onor. Imhallef Deputat Registratur
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