PRIM’AWLA TAL-QORTI CIVILI
IMRALLEF
ONOR. AUDREY DEMICOLI LL.D.

Rikors Guramentat Nru 776/2022

L-AVUKAT DR MALCOLM MIFSUD (KI 405168M)
A NOM U IN RAPPREZENTANZA TA’
MARGARET GLORIA VELLA, DIANE DULCIE CAMILLERI,
KATHERINE MIFSUD, MARY CATHERINE VELLA,
JOSEPH JOHN GAUCI, ANNIE MARY VELLA U

THERESA KATRIN O’NEILL
KOLLHA RESIDENTI L-AWSTRALJA

VS

JOHN CAUCHI, CATHERINE BORG, ANNA ZAMMIT,
JOSEF CAUCHI, RINA FRENDO,

PAULINE SIVE PAOLA VELLA, FRANCIS GRECH,
GIOVANNA GAUCI, JOHN CAUCHI, HILDA CAMILLERI,
GODWIN CAUCHI,

U L-EREDI MHUX MaGHRUFA TA’ VICTOR GRECH

U B’DIGRIET TAS-16 TA’ NOVEMBRU 2022, ROMINA
BORG U ALVIN GRECH ASSUMEW L-ATTI MINFLOK
MISSIERHOM VICTOR GRECH

Seduta ta’ nhar il-Gimgha, ghaxra (10) ta’ Jannar 2025



II-Qorti:

1. Din hija sentenza dwar talba sabiex jigi dikjarat illi t-testment ta’ Nazzarena

Cauchi tat-tmintax (18) ta’ Novembru 2021 huwa null u bla effett stante illi

l-istess Nazzarena Cauchi ma Kkinitx kapaci tiddisponi I-assi taghha

permezz ta’ testment a tenur tal-Artikolu 597(d) tal-Kap 16, u sabiex jigi

pubblikat kuntratt ta’ divizjoni bejn il-partijiet skont it-testmenti tat-tmienja
(8) t'Ottubru 2003 u tat-tnax (12) t'April 2012;

Preliminari

2. Permezzta’ rikors guramentat datat hamsa u ghoxrin (25) t Awwissu 2022,

ir-rikorrenti L-Av Dr Malcolm Mifsud noe ippremetta:

a.

lIli Nazzarena Cauchi mietet nhar il-37 ta’ Marzu tas-sena 2022 hekk
kif indikat fic-certifikat tal-mewt taghha hawn anness u mmarkat bhala
Dok A;

lIli d-decujus ghamlet numru ta’ testmenti fosthom I-ewwel testment
datat is-17 ta’ Gunju 1986, it-tieni testment datat it-8 ta’ Ottubru 2003,
it-tielet testment datat it-12 ta’ April 2012 u I-ahhar testment datat it-
18 ta’ Novembru 2021, hawn annessi u rispettivament mmarkati Dok
B sa Dok E;

llli I-atturi huma t-tfal rispettivi ta’ Concetta Gauci u Giovanni Cauchi,
filwaqt li I-konvenuti huma t-tfal rispettivi tal-mejtin tal-ahwa Carmelo
Cauchi, Maria Grech u Gianmari sive John Mary Cauchi. Id-decujus

Nazzarena Cauchi hija oht il-genituri tal-partijiet;

llli I-axxendenti tal-partijiet kienu kollha imsemmija fit-tieni testment

bis-sostituzzjoni volgari ta’ uliedhom fkaz ta’ premorjenza jew inkella
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bid-dritt tal-akkrexximent skond il-ligi, pero fl-ahhar testment il-
konvenuti biss gew innominati bhala eredi tad-decujus bl-eskluzjoni

tal-atturi;

. i fiz-zmien tal-ahhar testment jigifieri ta’ nhar it-18 ta’ Novembru

2021 it-testatrici kienet geghda ssofri minn dementia u certament fl-
eta’ avvanzata ta’ 91 sena ma kinitx fkundizzjoni li tbiddel it-testment
u b’hekk ma kinitx kapaci taghti I-kunsens taghha biex tbiddel it-

testment in kwestjoni;

lli jidher car li I-kunsens tad-decujus kien ivvizjat ghaliex fit-testment
tat-18 ta’ Novembru 2021 eskludiet lill-Atturi u zammet biss il-

Konvenuti;

3. Ghaldagstant ir-rikorrent noe talab lil din il-Qorti sabiex:

Tiddikjara li fit-18 ta’ Novembru 2021, Nazzarena Cauchi ma kinitx
kapaci li tiddisponi I-assi taghha permezz ta’ testment a tenur tal-
Artikolu 597(d);

Tiddikjara t-testment tat-18 ta’ Novembru 2021 huwa null u bla effett;

Tinnomina Nutar Pubbliku sabiex jippubblika |-kuntratt ta’ divizjoni

bejn il-partijiet skond it-testmenti ta’ nahr it-8 ta’ Ottubru 2003 u ta
nhar it-12 ta’ Apil 2012 u tinnomina lill-kuraturi ghall-assenti.

Bl-ispejjez.

4. Permezz ta’ digriet moghti nhar it-tnejn (2) ta’ Settembru 2022, din il-Qorti

ordnat in-notifika lill-kontro-parti, illi nghataw ghoxrin (20) jum biex

jirrispondu u jipprezentaw nota bid-dokumenti kollha fil-pussess taghhom

in sostenn tad-difiza taghhom, filwaqt illi ordnat lir-rikorrenti sabiex sa

gimghatejn gabel is-seduta jipprezentaw nota bid-dokumenti kollha fil-

pussess taghhom in sostenn tat-talba, jekk mhux gia prezentati. ll-kawza
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giet appuntata ghall-ewwel dehra ghal nhar il-FHamis, sebgha u ghoxrin
(27) t'Ottubru 2022;

5. Permezz ta’ risposta guramentata datata tmienja u ghoxrin (28) ta’

Settembru 2022, il-konvenuti John Cauchi et ec¢epew illi:

a. Preliminarjament |-intimata indikata bhala “Hilda Cauchi” jisimha
“Hilda Camilleri” u ghalhekk ghandha ssir il-korrezzjoni opportuna

fdan is-sens;

b. Inoltre, preliminarjament ukoll, I-okkju ghandu jigi korrett ukoll billi flok
il-kliem “l-eredi mhux maghrufa ta’ Victor Grech” ghandhom jidhlu I-
kliem “Romina Borg u Alvin Grech”, ulied I-imsemmi Victor Grech,
illum mejjet. Dan il-fatt huwa diga’ ben maghruf mill-intimati kollha.
Ghal kull buon fini, I-imsemmija Romina Borg u Alvin Grech qeghdin
kontestwalment jipprezentaw rikors biex jigu awtorizzati jassumu [-atti

bhala intimati minflok I-“eredi ta’ Victor Grech”

c. Fil-mertu, it-talbiet attrici huma infondati fil-fatt u fil-ligi u ghandhom

Jigu michuda bl-ispejjez kontra l-attur nomine;

d. Mhux minnu li Nazzarena Cauchi ma kinitx kapaci tiddisponi mill-assi
taghha permezz ta’ testment. Hija giet ezaminata mill-Psikjatra Dr
Joseph Cassar ftit jiem qabel ghamlet |-ahhar testment taghha u dan
iccertifika li minkejja l-eta’ taghha, kellha memorja u gharfien tal-assi
taghha u I-amministrazzjoni taghhom, b’mod li setghet tiddisponi minn

gidha;

e. Konsegwentement u fkull kaz, it-testment ta’ Nazzarena Cauchi tat-
18 ta’ Novembru 2021 huwa validu, u ma hemmx lok li jigi dikjarat null
u bla effett;

f. Fkull kaz ukoll u minghajr pregudizzju, it-tielet talba tal-attur nimine
ma tistax tintlaqa’ ghaliex ma saret ebda talba biex jigu likwidati jew

determinati |-assi tal-mejta, jew biex jigu determinati I-beneficcjarji Ii,
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skond l|-attur nomine, huma intitolati ghall-wirt, u ghalhekk din il-Qorti

ma tistax tiddeciedi dwar it-talba ghall-qasma,

g. Salvi e¢cezzjonijiet ohra.

[I-Qorti

6. Regghet rat ir-rikors guramentat tar-rikorrent noe datat hamsa u ghoxrin

(25) t Awwissu 2022, u d-dokumenti annessi mieghu;

7. Regghet rat ir-risposta guramentata tal-intimati datata tmienja u ghoxrin
(28) ta’ Settembru 2022;

8. Rat l-affidavit ta’ Joseph John Gauci immarkat Dok AR1 a fol 32 et seq

tal-process;

9. Rat |-affidavit ta’ Margaret Gloria Vella mmarkat Dok AR2 a fol 47 et seq

tal-process;

10.Rat l-affidavit ta’ Annie Mary Vella mmarkat Dok AR3 a fol 57 et seq tal-

process;

11.Rat il-kopja tal-affidavit ta’ Mary Catherine Vella mmarkata Dok AR4 a fol

62 et seq tal-process, u l-original esebit a fol 84 et seq tal-process;

12.Semghet ix-xhieda bil-gurament ta’ Monique Formosa, prodotta mill-attur
noe wagt is-seduta tas-sitta u ghoxrin (26) ta’ Jannar 2023%;

13.Semghet ix-xhieda bil-gurament ta’ Princess Pamela Timbasa, prodotta

mill-attur noe wagt is-seduta tas-sitta u ghoxrin (26) ta’ Jannar 20232;

1 It-traskrizzjoni tax-xhieda tinsab a fol 100 et seq tal-process
2 lt-traskrizzjoni tax-xhieda tinsab a fol 105 et seq tal-process
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14.Semghet ix-xhieda bil-gurament ta’ Sr Phyllis Grima, prodotta mill-attur
noe wagqt is-seduta tat-tnejn (2) ta’ Marzu 20233, u rat id-dokumenti minnha

esebiti u kollettivament immarkati Dok PG1 a fol 126 et seq tal-process;

15.Semghet ix-xhieda bil-gurament tan-Nutar Clinton Bellizzi, prodott mill-
attur noe wagqt is-seduta tat-tnejn (2) ta’ Marzu 20234

16.Rat l|-affidavit tan-Nutar Daniela Mercieca, immarkat Dok DM1 a fol 142
tal-process, u t-testment pubblikat fl-atti taghha nhar it-tnax (12) t'April
2012 immarkat Dok DM2 a fol 143 et seq tal-process;

17.Semghet ix-xhieda bil-gurament ta’ Dr Michael Azzopardi, prodott mill-

attur noe wagqt is-seduta tal-wiehed u ghoxrin (21) t'April 2023%;

18.Rat il-kopja awtentika tal-ahhar testment ta’ Nazzarena Cauchi, datat
tmintax (18) ta’ Novembru 2021, esebit mir-rikorrent noe a fol 195 et seq

tal-process;
19.Rat I-affidavit ta’ John Cauchi (302253M) a fol 204-205 tal-process;
20.Rat l-affidavit ta’ John Cauchi (452562M) a fol 206 tal-process;
21.Rat l-affidavit ta’ Romina Borg a fol 207 tal-process;
22.Rat l-affidavit ta’ Catherine Frendo a fol 210 tal-process;
23.Rat l-affidavit ta’ Pauline Vella a fol 211 tal-process;
24.Rat I-affidavit ta” Godwin Cauchi a fol 212 tal-process;

25.Rat l-atti tal-mandat t'inibizzjoni fl-istess ismijiet premessi bin-numru
1925/2023 JVC degretat fl-erbgha u ghoxrin (23) t'Ottubru 2023, allegat
b’digriet moghti waqt is-seduta tas-sebgha (7) ta’ Novembru 2023;

3 lt-traskrizzjoni tax-xhieda tinsab a fol 118 et seq tal-process
4 It-traskrizzjoni tax-xhieda tinsab a fol 138 et seq tal-process
5 It-traskrizzjoni tax-xhieda tinsab a fol 183 et seq tal-process
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26.Rat il-prokura generali tad-defunta Nazzarena Cauchi favur in-neputijiet
taghha John Cauchi (302253M) u John Cauchi (452562M), esebita mir-
rikorrenti bhala Dok JC1 a fol 215 et seq tal-process;

27.Rat ic-certfikat mahrug mill-Psikjatra Dr Joseph Cassar nhar it-tmienja u
ghoxrin (28) ta’ Lulju 2015, esebit mir-rikorrenti bhala Dok JC2 a fol 219

tal-process;
28.Rat l-affidavit ta’ Dr Joseph Cassar a fol 221 tal-process;

29.Semghet ix-xhieda bil-gurament ta’ John Cauchi (302253M) prodott mir-
rikorrent noe in kontro-ezami wagt is-seduta tal-hdax (11) t'April 2024¢;

30.Semghet ix-xhieda bil-gurament ta’ John Cauchi (452562M) prodott mir-

rikorrent noe in kontro-ezami wagqt is-seduta tal-hdax (11) t'April 20247;

31.Semghet ix-xhieda bil-gurament ta’ Dr Joseph Cassar prodott mir-

rikorrent noe in kontro-ezami wagqt is-seduta tas-sittax (16) ta’ Mejju 20248;

32.Rat in-nota ta’ sottomissjonijiet tar-rikorrent noe datata hdax (11) ta’ Lulju

2024 a fol 249 et seq tal-process;

33.Rat in-nota ta’ sottomissjonijiet tal-intimati datata sebgha (7) t Ottubru 2024
a fol 267 et seq tal-process;

34.Rat illi I-kawza thalliet ghas-sentenza;

35.Taghmel is-segwenti konsiderazzjonijiet:

Konsiderazzjonijiet Legali

6 lt-traskrizzjoni tax-xhieda tieghu tinsab a fol 225 et seq tal-proc¢ess
7 It-traskrizzjoni tax-xhieda tieghu tinsab a fol 234 et seq tal-proc¢ess
8 It-traskrizzjoni tax-xhieda tieghu tinsab a fol 242 et seq tal-proc¢ess
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36.Jirrizulta mill-atti tal-kawza odjerna illi Nazzarena Cauchi, illi giet niegsa
nhar il-31 ta’ Marzu 2022, ghamlet erba’ testmenti tul hajjitha:

a. L-ewwel testment datat 17 ta’ Gunju 1986, pubblikat fl-atti tan-Nutar
Dr John Debono, illi permezz tieghu innominat bhala eredi universali lil

huha Antonio Cauchi®;

b. It-tieni testment datat 8 t’'Ottubru 2003, pubblikat fl-atti tan-Nutar Dr
Clinton Bellizzi, illi permezz tieghu hassret u rrevokat |-ewwel testment,
u nnominat bhala eredi universali taghha lil ohtha Sr Dionisia Cauchi,
u fkaz ta’ premorjanza, lil hut it-testatrici Maria Grech, Carmelo Cauchi,
Giovanni Cauchi, Gianmari Cauchi u Concetta Gauci, bis-sostituzzjoni
volgari ta’ wliedhom fkaz ta’ premorjanza jew inkella bid-dritt tal-

akkrexximent skont il-ligi?;

c. lIt-tielet testment datat 12 t’April 2012, pubblikat fl-atti tan-Nutar Dr
Daniela Mercieca, illi permezz tieghu ziedet Artikolu mat-tieni testment
taghha, billi ddikjarat illi xtaget lin-neputi taghha John sive Johnny
Cauchi jiehu hsieb il-funeral taghha, u juza lil Lino Briffa bhala

undertakerll;

d. L-ahhar testment datat 18 ta’ Novembru 2021, pubblikat fl-atti tan-
Nutar Dr Anthony Abela, illi permezz tieghu hassret u rrevokat it-
testmenti kollha illi kienet ghamlet sa dakinhar, u filwaqt illi hatret lin-
neputijiet taghha John Cauchi (302253M) u John Cauchi (452562M)
esekuturi testamentarji u hallitihom b’titolu ta’ prelegat in piena
proprijeta’ s-somma ta’ ghaxart elef Ewro (€10,000) kull wiehed,
innominat bhala eredi universali taghha, ghal terz indiviz (1/3) ulied
huha Carmelo Cauchi (cioe I-konvenuti John, Godwin u Hilda), ghal terz
indiviz (1/3) ulied huha John Mary (cioe I-konvenuti John, Catherine,

Anna u Josef), u ghal terz indiviz (1/3) ulied ohtha Maria (cioe I-

° Dok B afol 6 et seq tal-process
10 Dok C a fol 8 et seq tal-process
11 Dok D a fol 10 tal-process
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konvenuti Paola, Giovanna, Rina, Francis u wlied Victor)??, ad

eskluzjoni tar-rikorrenti;

37.Ir-rikorrenti ged jikkontendu illi Nazzarena Cauchi ma Kkinitx kapaci
tiddisponi |-assi taghha permezz tal-ahhar testment taghha, u dan a tenur
tal-Artikolu 597(d) tal-Kap 16 tal-Ligijiet ta’ Malta, illi jghid:

597. Huma inkapadi li jiddisponu b’testment:

[..]

(d) dawk li, ghalkemm mhux interdetti, ikunu persuni
b’dizordni mentali jew kundizzjoni ohra, li taghmilhom
inkapaci li jiehdu hsieb hwejjighom fil-hin i jsir it-

testment;

38.Ghaldagstant, ir-rikorrenti ged isostnu illi I-ahhar testment, u cioe dak tat-
18 ta’ Novembru 2021, huwa null u bla effett ai termini tal-Artikolu 599 tal-
Kap 16 illi jghid:

5909. It-testmenti maghmulin minn persuni inkapaci huma
nulli, ukoll jekk I-inkapacita’ tat-testatur tispicca qabel il-

mewt tieghu.

Qeghdin isostnu ghalhekk illi I-assi ta’ Nazzarena Cauchi ghandhom jigu
divizi skont it-testmenti pre¢edenti, u cioe dawk tat-8 t'Ottubru 2003 u tat-
12 t'April 2012, b’dana ghalhekk illi huma wkoll, qua ulied I-ahwa Concetta
Gauci u Giovanni Gauci, ikollhom sehem mill-wirt tal-istess Nazzarena

Cauchi;

39.Ir-ragunijiet illi fughom qed jibbazaw it-talbiet taghhom huma
essenzjalment is-segwenti, liema ragunijiet jirrizultaw mill-affidavits

rispettivi taghhom (Dok AR1 sa AR4 a fol 32 et seq tal-process):

12 Dok E afol 11 et seq tal-process
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(a) In-neputijiet tal-Awstralja kienu jmorru jirrisjedu fid-dar tad-defunta

Nazzarena Cauchi fil-Mellieha meta jigu Malta ghal btala;

(b) Meta Nazzarena Cauchi giet rikoverata fAPAP Institute, in-neputijiet

kienu jmorru jzuruha meta jkunu Malta fuq btala;

(c) Nazzarena Cauchi kellha ritratt tan-neputijiet taghha tal-Awstralja fil-
kamra taghha fAPAP Institute;

(d) Ir-rikorrenti jsostnu illi, lejn |-ahhar ta’ hajjitha, u cioe mill-2019 fil
quddiem, huma bdew jinnotaw illi Nazzarena Cauchi kienet ged tkun
kemmxejn dizorjentata fil-konverzazzjonijiet taghha maghhom, u bdew
jissuspettaw illi kienet ged tbati bi problemi ta’ memorja, ossia memory
loss. Joseph John Gauci jghid illi, “My wife and | noticed that aunty
Nazzarena was frequently struggling to structure her sentences and
pronounce her words without stuttering during our visits in 2019.” u li “1
had a discussiong with my cousin John Cauchi (defendant, John Mary
Cauchi’s son), on 8 September 2019 (day of the Mellieha Fiesta)
regarding aunty Nazzarena’s health. He mentioned she was not
remembering when people visited her and was becoming more
forgetful.”’® Annie Mary Vella tghid, “In the period of 2020-2022 — | did
not speak with my Aunty much due to her loss of memory and speech
impairment as she was forgetting who she was speaking to during the
call and would rattle on and did not make any sense.”* Margaret
Gloria Vella ssostni wkoll illi, “In our last visit June 2019, we noticed a
significant loss of memory and change in ability to communicate. We
went to visit her, but she didn’t recognise me or my husband. We tried
to encourage her memory by mentioning names like my parents ad
children. This resulted in her thinking | was my mother, and my husband

was my father.”>

13 A fol 39 tal-process
14 A fol 58 tal-process
15 A fol 53 tal-process
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(e) Skont ir-rikorrenti, ir-relazzjoni illi kellha Nazzarena Cauchi man-
neputijiet tal-Awstralja kienet wahda illi kienet tirrendi straordinarju I-fatt
illi hija rrevokat in-nomina taghhom bhala eredi universali fit-testment
taghha, u dan stante illi kienet generuza hafna maghhom matul hajjitha
u kellha wkoll rabta gqawwija maghhom kif evidenti mill-fatt illi kienet
thallihom jirrisjedu fid-dar taghha waqt btala u li kienu jitkellmu maghha

ta’ sikwit permezz tat-telefon;

40. Gie ritenut fis-sentenza moghtija reéentement fl-ismijiet Joseph Camilleri

et vs John Camillerils:

48. Bhala dahla, jixraq li jinghad mal-ewwel li: «skont il-
gurisprudenza taghna, hemm prezunzjoni iuris tantum
illi: kull min ikun ghamel testment huwa kapaci biex
jJiddisponi minn beni tieghu; salv prova kuntrarja (ara
fdan is-sens is-sentenza ta’ din il-Qorti fl-ismijiet
Giuseppe Formosa v. Giuseppa Axiak deciza fl-20 ta’
Gunju, 1938, u dik tal-Prim’Awla tal-Qorti Civili fil-kawza
fl-ismijiet Pawlu Farrugia et v. Carmelo Farrugia et
deciza fil-5 ta’ Ottubru, 2004)» (Silta mehuda mis-
sentenza fil-kawza fl-ismijiet ta’ Victoria Galea v. Mary
Casingena et deciza mill-Qorti tal-Appell fit-23 ta’
Novembru, 2020. Huwa wkoll maghruf sewwa Ii din il-
prezunzjoni m’ghandhiex titwarrab fac¢ilment u dan
sakemm: «l-inkapacita ma tkunx tirrizulta b’mod Ccert
minn fatti pre¢izi u univoc¢i u ma jkunx gie pruvat li kienet
tezisti fil-mument li t-testatur kien qed jaghmel it-
testment» (Silta mehuda mis-sentenza fil-kawza fl-
ismijiet ta’ Joseph Vassallo et. v. Dr. Victor R.
Sammut, deciza minn din il-Qorti fil-24 ta’ April, 1950
(Kollez. Vol. XXXIV.i.108) (ara s-sentenza tal-Qorti tal-

16 Rik Nru 47/13/1 AF, Qorti tal-Appell (Superijuri), 21 ta’ Novembru 2024
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Appell fis-sentenza fl-ismijiet Angelo Saliba et v.
Josephine Saliba).

49. Sfig ma’ dan, il-Qorti tal-Appell fis-sentenza fl-ismijiet
Angelo Saliba et v. Josephine Saliba maqtugha fil-15 ta’
Novembru, 2023 tenniet li: «Kien imiss lill-appellanti li
Jjressqu provi tajba bizzejjed biex jippruvaw il-kaz
taghhom, u dan aktar u aktar fkaz bhal dak tal-lum meta
huwa mithum i talba ghal thassir ta’ testment
m’ghandhiex tintlaga’ jekk I-inkapacita mentali tat-
testatur fil-hin tat-testment “ma [t]irrizultax b’mod cert,
minn fatti precizi u univoCi» (ara fdan is-sens is-sentenza

J

ta’ din il-Qorti fil-kawza fl-ismijiet ta’ Margaret

J

Rossignaud et. v. Myriam Pellegrini et deciza fit-28 ta
Gunju 2018).

50. [...] Fuq kollox, ma jridx jitwarrab il-fatt li t-twaqqigh
ta’ validita ta’ testment m’ghandhiex tkun ir-regola izda I-
eccezzjoni. Fl-ahhar mill-ahhar it-testment huwa x-
xewqa ta’ testatur ghal mod ta’ kif il-patrimonju tieghu se
jiddevolvi wara mewtu u din ir-rieda ghandha tithares
kemm jista’ jkun, sakemm ma jirrizultax li x-xewga
espressa ma Kkinitx hielsa jew it-testatur ma kellux il-
kapacita biex jesprimi dik li tidher bhala x-xewqa tieghu
fl-att.

41.Dan l-insenjament isegwi gurisprudenza kostanti tal-Qrati nostrana dwar
il-principiji illi jirregolaw azzjoni ghall-impunjazzjoni ta’ testmenti, bhal, inter
alia, dak illi gie ritenut fis-sentenza moghtija fl-ismijiet Pawlu Farrugia et

vs Carmelo Farrugia et!/, citata b’approvazzjoni f'Victoria Galea vs

17 it Nru 1523/1997/1, Qorti Civili (Prim’Awla), Onor Imh N Cuschieri, 5 tOttubru 2004 (in gudikat)
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Mary Casingena et!8, fejn, b'referenza ghal dak li nghad fis-sentenza
moghtija fl-ismijiet Giuseppe Formosa vs Giuseppa Axiak'®, gie spjegat:

llli I-rekwizit tal-kapacita’ mentali biex wiehed jiddisponi
b’ testment, ma jirrikjedix “una mente perfettament e
rigorosamente sana, ma basta quel limitato uso della
ragione che permette la coscienza di cioe’ che sifa........
basta che chi dispone per testamento sia fornito di
sufficiente percezione raziocinio o memoria ondesia
capace di determinazione e di volonta’ ragionata, e
sappia che cosa voglia eleggere ed operare circa le

persone e le cose ...".

“Huma nkapaci li jaghmlu testment dawk illi, fi zmien it-
testment ma jkunux f'sensihom [of sound mind]; u
ghalhekk min ikun gieghed jimpunja t-testment ikollu
bzonn Iijuri li fil-mument tat-testment jew, almenu skond
xi awturi, fl-epoka li sar it-testment it-testatur ma kienx

kapaci”

3. ll-prova tal-inkapacita’ tispetta lil min jallegaha fuq I-
istregwa tal-principju fuq citat. Din il-prova trid tkun cara,
univoka u konklusiva. “La prova deve essere piena e
rigorosa talmente di accertare che il disponente quando

testava non aveva coscienza dello atto che compiva, ne

volonta propriea”.

“Biex tigi stabbilita I-insanita’ mentali tat-testatur hemm
bzonn Ii jirrizultaw indizzji gravi, u mhux biss semplici
kongetturi u possibilitajiet ........ i fatti e gli argomenti

devono essere precisi e concludenti trattandosi di

18 Rik Nru 799/2006, Qorti tal-Appell (Superjuri), 23 ta’ Novembru 2020
19 Qorti tal-Appell (Superjuri), 20 ta’ Gunju 1938, Vol XXXA.l.176
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J

persona defunta a riguardo della quale non sono piu

possibilie quegli esperimenti medico legali..”

Fattur determinanti sabiex tigi stabbilita’ s-sanita’ mentali
tat-testatur hija r-ragjonevolezza tad-dispsozizzjonijiet i
jinsabu fit-testment. Huwa relevanti I-ezami tal-fatt jekk
it-testment “e cosi’ fatto da non riscontrarsi in esso alcun
segno di stoltezza” u jekk “I’ atto porta | caratteri della

saggezza”

42.Dwar opinjonijiet medi¢i, kompliet tghid din il-Qorti kif diversement

presjeduta fis-sentenza appena citata:

Ghandhom ukoll relevanza gawwija id-deposizzjonijiet
ta’ nies professjonali, bhat-tabib kuranti tat-testatrici u n-
Nutar li kkonfezzjona t-testement, dwar l-istat u I-
komportament tat-testatrici fiz-zmien relevanti. “Sebbene
non costituire 'asserto del notaro che il disponente era
sano di mente, da se, la prova della capacita’ mentale
del testatore, tuttavia le constatazioni del notaro ottenuto
all’ oggetto di accertarsi della capacita’ a testare del
disponente forniscono u importante elemento di prova
che, unito ad altri, puo condurre ad un esatto giudizio sul

problema da risolvere..”

43.Fil-mertu  jigi osservat illi |-verzjoni moghtija mill-intimati  hija
dijametrikament opposta ghal dik moghtija mir-rikorrenti. Infatti I-intimati, fl-
affidavits rispettivi taghhom?°, jghidu illi Nazzarena Cauchi baqghet
b’mohhha tajjeb hafna, u kienet tiftakar Xjisimhom it-tfal taghhom u
tkellemhom fuq il-familja u |-fond tal-Mellieha. Jghidu illi kienet tikteb u
taqra I-Lehen is-Sewwa u I-fuljett tar-rahal Il-Mellieha, u li bagghet taghmel

hekk sa mewtha. Catherine Frendo tikkonferma illi “assolutament mhux

20 A fol 204 et seq tal-process
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minnu li fl-ahhar xhur tas-sena 2021, u sakemm mietet, kienet tinsa jew
thawwad jew ma taghrafniex jew tinsiena. [...] Qatt ma kellna problema
nifthiemu maghha, jew li tifhimna, lanqas bit-telefon.?! Hekk ukoll Pauline
Vella tixhed illi, “Dejjem fsensiha sibtha. Dejjem kellimtha bis-sens u
kienet taf x’qed tghidli. Dejjem gharfitni u staqsietni ghat-tfal u I-familja

b’isimhom. 22

44.B'verzjonijiet dagstant kunfliggenti, din il-Qorti ddur ghal xhieda ta’ terzi, u
cioe ta’ persuni illi m’'ghandhomx interess personali fil-mertu tal-kawza
odjerna, fosthom ix-xhieda ta’ Princess Pamela Timbas?3, illi dehret ukoll
fuq it-testment in kwestjoni bhala xhud u kienet tahdem bhala carer fAPAP
Institute meta kienet tirrisjedi hemm Nazzarena Cauchi. Mistogsija dwar is-
sahha mentali ta’ Nazzarena Cauchi, ix-xhud qalet illi, “She is ok, a bit
forgetting, but she is ok.” Mistogsija mbaghad dwar I-atmosfera dakinhar
illi sar it-testment, hija galet illi, “/t was calm and easy as | mean, it is a
normal thing that Nazzarena is reading | think the paper. [...] She is ok, she
is smiling, I think she is on her right mind, doing the things.” Mistogsija
mbaghad jekk tahsibx illi Cauchi kienet taf x’'inhi taghmel meta ghamlet |-
ahhar testment, ix-xhud irrispondiet fl-affermattiv billi qalet, “As of my
understanding yes, because she signed it herself, so | mean she took a
pen | saw her and they said she is asking | sign here, she signed herself.”
Hekk ukoll, Sr Phyllis Grima, mistogsija kif kien l-istat mentali ta’
Nazzarena Cauchi fl-ahhar sena ta’ haijjitha, tibda billi tippremetti illi hija
mhix tabiba, izda illi, “Hi kienet tatha stroke qabel dahlet il-home u baqghet
dejjem tiddeterjora f'dak il-, anke kienet timxi tuza ir-rolater imma mbaghad
anke fl-ispeech dan l-ahhar ma kontx tifhimha. [...] Meta kont nitkellem
nitkellem maghha u kien jirnexxieli nifhimha ma kontx inhoss li hemm
diffikultajiet. Kienet tifhimni.?*

45.11-Qorti semghet ukoll ix-xhieda ta’ Dr Michael Azzopardi, illi, ghalkemm

ma kienx it-tabib kuranti taghha per se, kien jitqabbad mis-sorijiet sabiex

21 A fol 210 tal-process

22 A fol 211 tal-process

23 A fol 108 et seq tal-process
24 A fol 121-122 tal-process
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jaghmel routine health check-ups lir-residenti, u gie li kellu l-opportunita’

jikkomunika ma’ Nazzarena Cauchi. Jixhed Dr Azzopardi kif isegwi:

Dr Lia Imma din is-sinjura jigifieri kont tikkomunika

maghha?

Xhud Iva.

Dr Lia Jigifieri kienet taf x’qed tghidlek.

Xhud Iva

DrlLia U kont kapac¢i jew kont fsitwazzjoni i
tikkomunika maghha dak li trid tghidilha?

Xhud  Kont komdu maghha iva.

Dr Lia Ok kienet tithem.

Xhud Iva iva iva kienet tifhem iva.

46.Bla dubju, izda, il-prova kardinali hija dik tal-psikjatra Dr Joseph Cassar.
John Cauchi (452562M) jixhed illi huwa kien prokuratur ta’ Nazzarena
Cauchi, izda meta kien ser jinstab bejgh ghall-proprjeta’ tal-Mellieha, huwa
deherlu illi ma kellux ikun prokuratur wahdu, u ssuggerixxa illi jinhatar
prokuratur mieghu ghal dan il-ghan kuginuh John Cauchi (302253M).
Huma marru jkellmu lin-Nutar Tony Abela, u dan galilhom illi sabiex
jaghmel il-prokura, ried illi jigi certifikat li Nazzarena Cauchi kienet kapaci
taghti prokura. Ghaldagstant huma avvic¢inaw lil Dr Joseph Cassar sabiex
imur jara lil Nazzarena Cauchi. Din ma kinitx I-ewwel darba illi kien raha Dr
Joseph Cassar lil Nazzarena Cauchi, u infatti gie esbit in atti certifikat iehor
tieghu, datat 28 ta’ Lulju 201525, illi fih iddikjara bil-gurament illi,

25 Dok JC2 a fol 219 tal-process
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Her short term memory and concentration as examined
by the Mini-Mental State Examination are within normal
for her age. She is aware of her assets and
administration thereof, and is oriented to time, place and

person.

Ms Nazarena Cauchi can exert fully her civil rights and

has full testamentary capacity.

47.Fic-certifikat rigward il-prokura, datat 11 ta’ Novembru 202126, Dr Joseph

Cassar iddikjara bil-gurament tieghu illi:

Ms Cauchi has slight cognitive deficits pertaining to her
age. Her short-term memory and concentration are very
good. She is fully aware of her assets and administration

thereof and is oriented to time, place and person.

Ms Nazarena Cauchi holder of ID card number
0100531M has the full mental capacity to appoint a
general power of attorney.

48.1l-prokura nghatat nhar is-16 ta’ Novembru 2021, a bazi tac¢-cCertifikat
rilaxxat minn Dr Joseph Cassar fil-11 ta’ Novembru 2021. Nhar it-18 ta’
Novembru 2021, intuza I-istess Ccertifikat sabiex Nazzarena Cauchi
taghmel l-ahhar testment taghha. John Cauchi (302253M) jixhed in
kontro-ezami?’ illi dakinhar illi n-Nutar Abela mar biex jaghmel il-prokura,
talabhom johorgu mill-kamra ghaliex Nazzarena Cauchi xtaget tkellmu, u
kien fdan il-mument illi saru jafu illi Nazzarena Cauchi kienet ser tibdel it-
testment. Huwa jidher illi ghandu I-impressjoni illi I-prokura u t-testment
saru fl-istess gurnata, izda d-dati ta’ fuq I-istess zewd dokumenti jixhdu

mod iehor;

26 A fol 218 tal-process
27 A fol 229-230 tal-process
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49.Gialdarba |-ezami illi ghamel Dr Joseph Cassar kien dwar ghotja ta’
prokura, gamet naturalment il-mistogsija jekk l-istess ezami kienx ikollu I-
istess ezitu li kieku kien intiz ghall-bdil ta’ testment. Huwa jispjega fl-
affidavit tieghu?8, illi:

Meta psikjatra jintalab jassessja klijent fuq il-kapacita’
testamentarja tieghu, jew taghha, biex jahtar prokuratur
permezz ta’ prokura generali, jew li jaghmel testment,
wiehed irid jassessja jekk il-klijent ghandux xi nugqasijiet
konjittivi magguri, li jzommuh milli jifhem it-tifsira u |-
konsegwenzi i jaghti prokura jew jaghmel testment.
Wiehed irid jaccerta ruhu wkoll li I-klijent jaf x’inhuma I-
assi tieghu (kemm mobbli kemm immobbli). Ahna
nassiguraw ruhna wkoll li I-klijent ma jkunx gie mgieghel

b’xi theddid, biex jaghmel il-prokura jew it-testment.

Minn dan jidher li jekk il-klijent ikollu |-kapacita’ Ii jaghti
prokura, dan ikollu wkoll kapacita’ li jaghmel testment,
billi I-mistogsijiet i naghmlu fl-ezami taghna jkunu

prattikament l-istess.

50.In kontro-ezami, Dr Cassar jikkonferma illi meta ghamel |-ezami tieghu,
huwa tkellem ma’ Nazzarena Cauchi dwar prokura, u mhux dwar testment,

izda ¢céara wkoll illi,

Il-mistoqsijiet jimxu skont dak li jghid il-mental state
examination. Jigifieri jhares lejn I|-orjentazzjoni, ihares
lejn il-lingwa, ihares lejn il-kon¢entrazzjoni, ihares lejn il-
mod kif jirraguna I-persuna, imbaghad kwantu testment
u kwantu power of attorney inti trid tkun taf one Ii jithmu
x’inhu testment u x’inhu power of attorney, u two li ged

Jjaghmluh minn jeddhom u li ma gewx imgeghlin u three

28 A fol 221 tal-process
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illi jafu x’ghandhom bhala assets, kemm dawk li huma
mobbli u kemm dawk li huma immobbli, u li jkollhom I-

gharfien taghhom.?°

51.Gie mistogsi wkoll in kontro-ezami jekk accertax ruhu illi ma kienx hemm

theddid, ghal liema mistoqgsija Dr Cassar wiegeb, “La tajtha I-fakulta’ ta

power of attorney definitely irrispondiet li ma kinitx imgieghla. =0,

52.Meqjus il-premess, din il-Qorti tirrileva illi b’kuntrast ma dak sostnut mir-
rikorrenti, il-provi (eskluzi |-affidavits tar-rikorrenti) juru b’'mod manifest illi
Nazzarena Cauchi kienet mentalment stabbli u ben konxja ta’ dak illi kienet
ged taghmel u li riedet taghmel, b’dana illi t-testment tat-18 ta’ Novembru
2021 juri l-volonta’ shiha taghha. Jirrizulta mill-assjem tal-provi illi
ghalkemm kien hemm mumenti fejn forsi ma kinitx titkellem ¢ar, dan ma
kienx rifless fl-intelligenza taghha, u infatti kienet tifhem dak illi wiehed

jghidilha u kienet kapaci tifhem dak illi hija gieghda taghmel;

53. Bid-dovut rispett kollu lejn ir-rikorrenti, din il-Qorti ma tarax kif setghu jaslu
ghall-konkluzjoni illi Cauchi ma kinitx fil-pussess tal-fakoltajiet mental
taghha meta kienu ilhom ma jarawha ghal diversi snin sa Novembru 2021,
u bbazaw il-pretensjonijiet taghhom fuq telefonati illi kienu jaghmlulha minn
zmien ghall-iehor, u infatti tgis illi I-atturi ma rnexxielhomx jipprovaw il-kaz

taghhom skont il-ligi;

54.1n oltre, din il-Qorti hija tal-fehma wkoll illi d-disposizzjonijiet fit-testment, in
kwantu jahsbu fin-neputijiet ta’ Malta u mhux ftal-Awstralja, kienu wkoll
ragjonevoli, stante illi kienu ta’ Malta n-nepuitijiet illi hija kienet tara ta’ sikwit
u tqatta’ I-aktar hin maghhom. Ir-rikorrenti fl-affidavits taghhom jghidu illi
filwaqt illi gabel il-pandemija tal-COVID-19 huma kienu jigu Malta ta’ sikwit,
mill-2020 ‘il quddiem ma gewx Malta, u kienu jikkomunikaw biss ma’
Nazzarena Cauchi permezz tat-telefon. Ikkunsidrat dan il-fatt, din il-Qorti

ma tehodhiex bi kbira illi Nazzarena Cauchi biddlet it-testment taghha wara

29 A fol 246 tal-process
30 A fol 247 tal-process
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I-pandemija tal-COVID-19 sabiex hasbet fin-neputijiet illi kienu hawn u
baqghu jmorru jzuruha. Dan sabiex ma jinghadx ukoll illi, effettivament, fit-
testmenti precedenti, hija kienet innominat lil hutha, u cioe |-genituri tal-
partijiet fdin il-kawza, fi kwoti ndags bejniethom, u mhux lin-neputijiet, u
aktar tqis kredibbli din il-Qorti illi Cauchi kellha relazzjoni aktar b’sahhitha
ma’ hutha (u konsegwentement kienet lesta tinnominahom eredi taghha
b’mod ugwali) milli man-neputijiet taghha, irrispettivament minn jekk kinitx
thobbhom, tirrispettahom u tghozz il-hin illi kienet tgatta’ man-neputijiet jew

le;
55.Din il-Qorti ghalhekk hija tal-fehma illi t-testatrici kienet fi stat mentali tajjeb

meta ghamlet it-testment tat-18 ta’ Novembru 2021, b’dana illi I-istess

testment ghandu jitgies bhala wiehed validu;

56.Konsegwentement, din il-Qorti sejra tghaddi sabiex ti¢had it-talbiet

rikorrenti.

Decide

57.Ghal dawn il-motivi, il-Qorti tagta’ u tiddeciedi billi:

I. Ti¢had |-ewwel zewq talbiet rikorrenti, ghar-ragunijiet moghtija f'din

is-sentenza; u konsegwentement

ii. Tichad it-tielet talba rikorrenti stante illi hija konsegwenzjali ghall-

ewwel zewg talbiet rikorrenti.

Bl-ispejjez ghandhom jigu sopportati mir-rikorrenti nomine.

Mogrija.

Onor Imhallef Dr Audrey Demicoli LL.D.
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Geraldine Rickard
Deputat Registratur
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