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FIL-QORTI CIVILI
SEZZJONI TAL-KUMMERC

ONOR. IMHALLEF
IAN SPITERI BAILEY LL.M. LL.D.

lllum, il-Gimgha, 3 ta’ Jannar, 2025

RIKORS NRU: 2/2024 ISB

L-Avukat Dr Michael Psaila detentur tal-karta tal-
identita’ bin-numru 398480(M) bhala mandatarju
specjali ta’ Mediterranean Overseas Holdings Limited,
socjeta’ estera registrata fil-British Virgin Islands, bin-
numru ta’ registrazzjoni 1469705 u ta’ Corinthia
(Malta) Staff Services Limited socjeta’ inkorporata u
registrata f’'Malta, bin-numru ta’ registrazzjoni C19442

Vs

DIGRIET MOGHTI IN CAMERA GHAR-RIKORS TA’ KEVIN CAMILLERI K..I.
531871M ET TAL-20 TA’ NOVEMBRU 2024 MAGHMUL Al TERMINI TAL-
ARTIKOLU 224(2) TAL-KAP 386 TAL-LIGIJIET TA’ MALTA

[I-Qorti,
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Rat ir-rikors ta’ Kevin Camilleri tal-20 ta’ Novembru 2024 u li permezz tieghu,
wara il-premessi minnu maghmula, talab lil din il-Qorti sabiex:

Taghti permess lill-esponenti Kevin Camilleri et sabiex jkomplu
bil-proc¢eduri quddiem il-Prim Awla tal-Qorti Civili Rikors Nru
77/2022GG u dan stante illi hemm ordni biex ir-Ricevitur Ufficjali
jkompli |-istral¢ tas-socjeta’ Azure Services Limited u
ghaldaqgstant jinhtieg il-permess ta’ din I-Onorabbli Qorti, u dan
taht il-kundizzjonijiet li 1-Qorti jidhrilha xierga ai termini tal-
artikolu 224(2) tal-Att dwar il-kumpanniji.

Rat ir-Risposta tar-Ricevitur Uffi¢jali tad-19 ta’ Dicembru 2024 u li permezz
taghha opponiet ghat-talba ta’ Kevin Camilleri et u talbet lil din il-Qorti tichad it-
talba mressqga sabiex jinghata I-permess.

Ir-Ricevitur Uffi¢jali ssostni essenzjalment illi ghalkemm id-diskrezzjoni tal-Qorti
hija wiesa’, b’danakollu fl-interess tal-korp tal-kredituri fkull stral¢, il-permess
tal-Qorti ghandu jinghata fc¢irkostanzi biss ecc¢ezzjonali. Konsegwentament
talbet illi r-rikors jigi mic¢hud.

Ikkunsidrat:

llli huwa pacifiku jinghad illi s-soc¢jeta’ Azure Services Limited (C 31224) kienet
giet xjolta in segwitu ghal rizoluzzjoni straordinarja taghha tas-27 ta’ April 2020
u kien inhatar bhala stral¢arju I-Avukat Dr Richard Galea Debono, liema
stral¢arju rrezenja mill-kariga fMejju 2023 u konsegwentament, b’decizjoni ta’
din il-Qorti tal-24 ta’ Mejju 2024, giet mahtura stral¢arju r-Ricevitur Uffi¢jali.

Huwa pacifiku jinghad ukoll illi kien fil-31 ta’ Jannar 2022 illi r-rikorrenti et ressqu
il-quddiem l|-azzjoni taghhom bin-numru 77/2022GG mertu ta’ din il-vertenza,
liema proceduri din il-Qorti hadet konjizzjoni taghhom.

Jirrizulta ukoll mill-atti, illi dawn il-pro¢eduri huma ntizi primarjament sabiex jigi
stabbilt jekk is-socjeta’ xjolta Azure Services Limited, fost ohrajn, hix
responsabbli ghal ksur ta’ relazzjoni kontrattwali li kellha mar-rikorrenti et, u jekk
fl-affermattiv, tigi determinata r-responsabblita’ taghha ghal danni reali u morali.

Illi jirrizulta illi I-pro¢eduri quddiem il-Prim Awla tal-Qorti Civili msemmija jinsabu
sospizi pendenti din it-talba, issa tar-Ricevitur Uffi¢jali, izda din il-Qorti osservat
illi I-proéeduri de quo quddiem il-Prim Awla tal-Qorti Civili kienu istitwiti wara illi
s-soc¢jeta’ Azure Services Limited kienet gja giet xjolta.

Mhux biss, imma jirrizulta ukoll illi I-provi tar-rikorrenti et fdawk il-pro¢eduri
kienu nghalqu fl-udjenza tas-27 ta’ April 2023 u fil-fatt fis-seduta sussegwenti,
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dik tat-3 ta’ Ottubru 2023, kien anke nghata bidu ghall-provi tal-inimtati, sakemm
mbaghad wasslet ir-rizenja tal-likwidatur Dr Galea Debono u giet mahtura bhala
likwidatur ir-ricevitur ufficjali.

Ikkunsidrat Ulterjorment:

Il r-rikorrent ged iressaq it-talba tieghu ai termini tal-Artikolu 224(2) tal-KAP
386 tal-Ligijiet ta’ Malta, li jghid espressament hekk:

(1) Ma’ I-eghmil ta’ ordni ghal stral¢, jew mac-cahda ta’ rikors ghal
xoljiment, kopja tal-ordni jew ta¢-cahda ghandha minnufih tintbaghat
mir-Registratur tal-Qrati lir-Registratur ghar-registrazzjoni.

(2) Meta jkun sar ordni ghal stralc jew ikun inhatar amministratur
provvizorju skont id-dispozizzjonijiet tal-artikolu 228, ma ghandha
tinbeda jew titkompla I-ebda azzjoni jew pro¢edura kontra I-kumpanija
jew il-proprjeta taghha, hlief bil-permess tal-Qorti u soggett ghal dawk
iI-kondizzjonijiet li I-Qorti tista’ timponi.

Ikkunsidrat Ulterjorment:

llli gabel xejn irid jinghad, kif §ja kellha opportunitajiet illi taghmel anke din il-
Qorti kif preseduta, illi kif intgal fil-provvediment taghha tat-28 ta’ Jannar 2021
fir-Rikors Nru. 75/2015/JZM fl-atti tal-istral¢ tal-kumpannija Cassar & Schembri
Marketing Ltd (C-33174):

[ll. L-Art 130(2) tal-Insolvency Act 1986

L-Art 224(2) tal-Kap 386 huwa mfassal fuq I-Art 130(2) tal-Insolvency
Act 1986 tal-Ingilterra li jagra hekk :-

When a winding up order has been made or a provisional liquidator
has been appointed, no action or proceeding shall be proceeded with
or commenced against the company or its property except by leave of
the court and subject to such terms as the court may impose.

IV. In-natura kollettiva ta” procediment ta" stralc

Fil-pag 501 tal-ktieb “The Law of Insolvency” (Sweet & Maxwell -
1998) lan Fletcher ighid hekk :-

“The fundamental principle upon which winding up is based is
the collective nature of proceedings. The objective underlying the
relevant legal provisions is to ensure that an orderly regime is imposed
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upon all interested parties, so that none of them individually may
contrive to enhance his position by exploiting some fortuitous
circumstance which may yield some personal advantage, in the form
of a larger proportional return on debts which are due, or a direct and
more rapid recovery of payment, than would result from participated
in the processes of the winding up, and receiving dividend in common
with all other creditors whose debts carry an equal ranking in order of
priority ... In order to ensure that the above objective is achieved the
law establishes a series of barriers to the exercise by a company of
its normal rights and remedies when it is prospectively or actually in
litigation. By this means, the remaining assets of the company are
maintained intact so that they may be administered in accordance with
the principles of insolvency law”. (enfasi u sottolinear ta’ din il-qorti).

Issir ukoll riferenza ghal Pg 913-914 ta’ Boyle & Birds® Company
Law — 8 th Edition — 2011 fejn jinghad illi :

Unpaid creditors of a company may consider commencing winding-up
proceedings against the company as an alternative to suing for
payment. As 4 a debt collection mechanism, winding up proceedings
may be swifter and, for the individual creditor, less expensive than a
claim that may come to trial for some time ; on the other hand,
winding up is a collective procedure for the benefit of creditors
generally and it does not benefit specific creditors individually
(F. Oditah “Winding Up Recalcitrant Debtors” 1995 LMCLQ 107)
... (enfasi u sottolinear ta" din il-qorti)

V. ld-diskrezzjoni tal-gorti

Fil-kaz odjern ma ntalab ebda permess mill-qorti sabiex jigu
prezentati -mandati in kwistjoni.

Pero” anke li kieku ntalab permess, tajjeb jinghad li I-grati
ghandhom diskrezzjoni wiesgha.

[I-gorti tirreferi ghall-gurisprudenza tal-grati Inglizi.
Fil-kawza In Re Aro Ltd — 1980 Ch. 196, inghad illi :-

“In determining whether, in a compulsory liquidation, leave should be
given to proceed with a claim, the court has an extensive discretion, it
is free to do what is right and fair in the circumstances.”

Fil-kawza In Re Exchange Securities & Commodities Ltd (1983)
BCLC 186, inghad illi :-
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“Generally leave will only be given where some question arises that
cannot properly be determined in the winding up and where litigation
is needed to resolve matters”

Fil-kawza In Re David Lloyd & Co (1877) inghad illi :-

“There are several circumstances where, generally, the court will allow
the action to proceed. One is when the plaintiff is seeking to enforce
his security, because a secured creditor is in a position where he can
fairly claim that he is independent of the liquidation, since he is
enforcing a right, not against the company, but to his own property.”

Fil-kawza In Re Barrow (Leeds) Ltd (1982) inghad illi :-

“Leave will readily be given if the plaintiff undertakes not to enforce
against the company any judgment he may obtain, without leave of
the court”.

VI. Konsiderazzjonijiet

lI-qorti hija tal-fehma li t-talbiet tal-istralcjarju huma fondati tajjeb
fid-dritt waqt li dawk tad-Direttur Qrati Civili u Tribunali fil-
funzjoni tieghu bhala Registratur tal-Qrati ta” Kompetenza Civili
jippekkaw fis-sostenibbilita” legali taghhom tenut kont tal-fatt i
stralc ta~ kumpannija huwa procediment specjali regolat bligi
specjali, li ghaliha ma jghoddux disposizzjonijiet applikabbli fi
procedimenti ordinariji.

Sentenza li tat il-Qorti tal-Kummerc fis-7 ta’ Lulju 1960 fil-kawza
Antonio Caruana et vs Joseph Debono et tfisser bl-aktar mod
limpidu dak li jsir fi stralc.

Dan huwa pronunzjament gudizzjarju li ghadu jghodd anke llum.
L-istralc kien deskritt mill-qorti bhala :

dak il-perijodu transitorju mehtieg appuntu ghad-determinazzjoni tal
attiv b'serje ta’ operazzjonijiet intizi biex jillikwidaw |-affarijiet u biex
jigu rizoluti I-pendenzi pendenti. L-istralcjarju hu I-mandatarju maghzul
mis-soci jew mill-Qorti biex igib ghat-terminu |-operazzjonijiet in corso,
jezigi I-krediti u jestingwi I-passivitajiet, u b hekk jikkjarixxi I-affarijiet
tas-socjeta’ biex jasal ghal rizultat cert li juri jekk hemmx attiv
X jingasam jew passiv li ghandu jigi sopportat. Hu ma jistax jaghti hajja
ghal operazzjonijiet godda, ghaliex appuntu I-funzjoni tieghu hi dik li
jillikwida I-affarijiet ga mibdijin, u ghaldagstant ghal hekk ghandu jigi
limitat I-inkariku tieghu.
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Hija I-fehma ta’ din il-qorti illi wara li kumpannija tigi xjolta b ordni tal-
gorti, u jsir l-ordni ta" stralc, il-procediment ta™ stralc ma jistax jitgies
bhallieku kien kawza li finalment sejjer iwassal ghal sentenza. Huwa
procediment ad hoc mahluq b’ligi specjali, b’ funzjoni u ghanijiet
precizi. Il process ma jigix konkluz b’sentenza. L-ordnijiet,
direzzjonijiet u provvedimenti li taghti |-gorti fil-kors tal-istralc sakemm
tigi biex taghlaq I-istralc ghandhom jitgiesu f'din I-ottika partikolari, u
anke ghalhekk mhumiex sentenzi.

L-argumenti li gab id-Direttur sabiex jikkontesta t-talbiet tal-istralcjarju
kienu jaghmlu sens guridiku li kieku saru f'kuntest ta” procediment
ordinarju. ll-kuntest odjern pero- mhuwiex ordinarju izda huwa regolat
b lex specialis li tidderoga mil-ligi generali.

Bis-sahha ta” ordni ta" stralc, jiskatta a collective procedure for
the benefit of creditors generally (inkluz ir-Registratur). Li kieku
|-qorti kellha tippermetti li kull kreditur waqt stralc “jigri”’ biex
jiehu taht il-kontroll tieghu assi ta” kumpannija li tkun geghda tigi
stralcjata, jigi fix-xejn il-beneficcju tal-kollettivita® ta™ kredituri.
Wagqt stralc jipprevalu d-drittijiet mhux min “jigri” I-aktar jew min
ghandu “nifs” I-aktar.

Espozizzjoni tassew dettaljata tal-pozizzjoni prelevanti illi din il-Qorti kienet u
ghadha fil-principju ged tiehu meta ttrattati sitwazzjonijiet u talbiet bhal dawn.
Din il-Qorti ma ghandha xejn xi zzid ghajr li taghmel taghha dan I-insenjament.

GHALDAQSTANT, ghar-ragunijiet hawn fug moghtija u wara illi fliet I-atti kollha
u gieset i¢-¢irkostanzi kollha, il-Qorti ged tghaddi sabiex:

a) tichad it-talba ta’ Kevin Camilleri et kif mressqa fir-rikors taghhom tal-20 ta’
Novembru 2024, senjatament fil-konfront tas-socjeta’ xjolta Azure Services
Limited b’dan illi jibqghu mpregudikati d-drittijiet tar-rikorrenti et illi jitolbu lill-
Prim Awla tal-Qorti Civili illi I-kawza 77/2022GG titkompla fil-konfront tal-
hemmhekk intimati ohra, u

b) tordna lir-Registratur tal-Qrati Civili sabiex jara illi kopja ta’ dan il-
provvediment jigi inserit in atti tal-kawza pendenti quddiem il-Prim Awla tal-
Qorti Civili bin-numru 77/2022GG kif differita ghall-4 ta’ Marzu 2025 fil-
11:30am.

Digriet moghti in camera [lum, iI-Gimgha, 3 ta’ Jannar, 2025.
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Bl-ispejjez ta’ din l-istanza ghar-rikorrenti.

lan Spiteri Bailey Amanda Cassar
Onor. Imhallef Deputat Registratur
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