App. Civ. 669/2014/2

QORTI TAL-APPELL
IMHALLFIN

ONOR. IMHALLEF ROBERT G. MANGION
AGENT PRESIDENT
ONOR. IMHALLEF GRAZIO MERCIECA
ONOR. IMHALLEF CHRISTIAN FALZON SCERRI

Seduta ta’ nhar it-Tlieta, 10 ta’ Dicembru, 2024.

Numru 1

Rikors numru 669/2014/2 SM

L-Avukat Dottor Malcom Cassar
V.

Edrichton Estates Limited (C-23156)

II-Qorti:

1. Din hija sentenza dwar talba ta’ ritrattazzjoni tat-13 ta’ Frar, 2024,
maghmula mill-kumpanija konvenuta Edrichton Estates Limited taht is-
subartikoli (e) u (1) tal-Artikolu 811 tal-Kodi¢i ta’ Organizzazzjoni u
Procedura Civili sabiex jinstema’ mill-gdid I-appell li gie magtugh minn

din il-Qorti, b’sentenza moghtija fil-15 ta’ Novembru, 2023, wara li tigi
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mhassra Il-istess sentenza.

Dahla

2. B’rikors mahluf tat-30 ta’ Lulju 2014, I-Avukat Malcom Cassar fisser
li b’kuntratt tat-3 ta’ Marzu, 1969, fl-atti tan-Nutar Paul Pullicino, il-
kumpanija Edrichton Developments Co. Limited, ittrasferiet lil ¢ertu
Patricia Roe, l-appartament bin-numru hamsa u tletin (35), li jinsab fi
Blokk Nru. 5, bl-isem ta’ «Dolmen Court», gewwa Triq il-Kurazza, il-

Qawra.

3. Dan it-trasferiment kien soggett ghal sub¢ens annwu u perpetwu fl-
ammont ta’ £70.00, li kien maghmul minn: (i) £6.32 bhala ¢ens originali,
pagabbli lill-Monastero San Pietro b’kuntratt tal-24 ta’ Mejju, 1965, fl-atti
tan-Nutar Joseph Sciberras; (ii) £4.405 bhala subcens dovut lil kumpanija
PAM Malta Limited skont kuntratt tal-5 ta’ Lulju, 1966, fl-atti tan-Nutar
George Cassar; u (iii) £59.275 bhala zieda fis-sub¢ens dovut lil Edrichton

Developments Co. Limited.

4. Kemm il-kuntratt ta¢-cens originali kif ukoll dawk dwar is-sub¢ens

u l-awment fis-subc¢ens jahsbu ghar-revizjoni bil-mod kif §ej.

5. Fil-kuntratt tat-24 ta’ Mejju 1965 tnizzel li ¢-¢ens originali ta’ £6.32,
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ghandu jigi rivedut wara 150 sena mill-15 ta’ April 1965, jidifieri fis-sena

2115, bil-mod kif imfisser fl-istess kuntratt.

6. Fil-kuntratt tal-5 ta’ Lulju, 1966, tnizzel li s-subcens tal-art kollha
ghandu jigi rivedut:

«after the period of fifty years starting from the fifteenth April ninteen
hundred and sixty five (15th April 1965), which revision shall be made as
follows: the revised ground rent will be based on the adult male minimum
basic wage for four hundred and fifteen working days of a labourer in
Malta at that time in Malta as compared to the adult male minimum basic
wage to today of six pounds (£6) sterling per week.»

7. Fil-kuntratt tat-3 ta’ Marzu, 1969, imbaghad inghad li:

«the sub ground rent of seventy pounds (£70) per annum shall be
revised and re-assessed after the lapse of twenty five years from the
fifteenth April one thousand nine hundred and sixty five which revision
shall be based solely on the value of the pound sterling on that future
date as compared to its present value, that is to say, the sub-ground rent
is based on seventy working days of an adult male labourer in Malta at
the minimum basic wage of six pounds sterling per week, and twenty five
years thereafter a revision of the ground rent and subground rent is also
to be made and the amount payable yearly shall be adjusted so as to be
the equivalent to an adult male labourer’s wage in Malta for seventy (70)
working days»;

8. L-attur Dr. Malcom Cassar issokta jfisser li b’kuntratt tat-28 ta’
Awwissu, 1978, fl-atti tan-Nutar Joseph Gatt, infdiet parti miz-zieda fis-
subc¢ens fl-ammont ta’ £58.00 minghand Edrichton Developments Co.
Limited, u minn hemmhekk ’il quddiem l-appartament baqga’ soggett ghall-
hlas li b’kollox kien jitla’ ghas-somma ta’ £12.00. Din is-somma tal-ahhar
kienet maghmula minn: (i) £10.725 bhala ¢ens u sub¢ens (maghmul minn

£6.32 bhala ¢ens originali u £4.405 bhala sub¢ens) u £1.275 ohra li kien

fadal mhux mifdija miz-zieda fis-sub¢ens u dovuta lil Edrichton
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Developments Co. Limited.

9. Mal-mixija taz-zminijiet, il-kumpanija konvenuta Edrichton Limited
dahlet fiz-zarbun ta’ Edrichton Developments Co. Limited u I-attur xtara I-
utile dominium tal-appartament imsemmi b’kuntratt tal-20 ta’ April, 2011,
fl-atti tan-Nutar Philip Lanfranco. I¢-¢ens originali flrammont ta’ £6.32 gie

wkoll mifdi.

10. Gara li meta l-attur mar ghand il-kumpanija konvenuta sabiex
ihallasha tas-sub¢nus dovuti lilha, il-partijiet ma gablux mal-ammont li
kellu attwalment jithallas, u minn hemmhekk 'il quddiem tnisslet din it-
tilwima. Prin¢ipalment, il-partijiet ma qablux dwar b’kemm kellha tkun iz-
Zieda li jahseb ghaliha il-kuntratt tat-3 ta’ Marzu, 1969 li kellha ssir fis-

sena 1990 u wara fis-sena 2015.

11. Min-naha tieghu, I-Avukat Malcom Cassar gieghed jargumenta li
galadarba ¢-¢ens originali ta’ £6.32 ghandu jigi rivedut fis-sena 2115 u r-
revizjoni tas-subcens ta’ £4.405 ghandha ssehh fis-sena 2015, mela
allura, I-unika parti ta¢-¢ens li setghet tigi riveduta fis-sena 1990 skont il-
kuntratt tat-3 ta’ Marzu, 1969, kienet biss dik ta’ £1.275, li bit-thaddim tal-
formula msemmija fsentenza tal-Qorti tal-Appell moghtija fis-27 ta’ Frar
2003, fil-kawza fl-ismijiet ta’ Avukat Dottor Marco Grixti nomine v.

Edrichton Holdings Limiited wara Edrichton Estates Limited, twassal
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ghall-ammont ta’ Lm8.66 (1.275 x 6.80).

12. L-Avukat Malcom Cassar gieghed ghalhekk jinsisti li dak li ghandu
jhallas huwa biss dan I-ammont tal-ahhar, jigifieri Lm 8.66, flimkien mas-
subcens ta’ £4.405. Min-naha |-ohra, Edrichton Estates Limited gieghda

tippretendi I-hlas fis-somma ta’ €201.90.

13. Dan in-nuqqas ta’ gbil wassal biex Edrichton Estates Limited ma
accettatx il-hlas tas-subcens minghand Il-attur, u minhabba f'hekk |-attur
Dr. Malcom Cassar fetah din il-kawza u talab lill-Prim’Awla tal-Qorti Civili
sabiex:

«1. Tiddikjara u tiddeciedi illi I-appartament numru hamsa u tletin (35),
Block 5, Dolmen Court, Triq il-Kurazza, Qawra huwa soggett ghal subcens
annwu u perpetwu ta’ £4.405 rivedibbli fis-sena 2015 bil-mod indikat fil-
kuntratt tal-hamsa (5) ta’ Lulju 1966 (Dok.B) u ghall-awment ta’ subcens
anwu u perpetwu ta’ £1.275 rivedibbli bil-mod indikat fil-kuntratt tat-3 ta’
Marzu 1969 fl-atti tan-Nutar Paul Pullicino (Dok.A);

2. Tiddikjara u tiddeciedi illi skont il-kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-
Nutar Paul Pullicino (Dok.A), u wara I-fidi permezz tal-kuntratt tat-28 ta’
Awwissu 1978 (Dok. C), l-awment rimanenti tas-subcens ta’ £1.275 li gie
rivedut fil-15 ta’ April tas-sena elf disa’ mija u disghin (1990) huwa fi-
ammont ta’ Lm8.66 jew somma ohra i tista’ tigi ffissata minn dina I-
Onorabbli Qorti u sussegwentament, tiddikjara kemm din is-somma
ghandha ssir wara r-revizjoni fis-sena elfejn u hmistax (2015).

3. Tiddikjara u tiddeciedi kemm ghandu jsir is-subcens fuq imsemmi ta’
£4.405 meta jigi rivedut fil-15 ta’ April tas-sena elfejn u hmistax (2015) bil-
mod indikat fil-kuntratt tal-5 ta’ Lulju 1966 fl-atti tan-Nutar George Cassar
(Dok.B).

4. Tiddikjara u tiddeciedi jekk I-ammont ta’ £4.405 Ii ghandu jithallas mill-
attur sas-sena 2015, u l-ammont rivedut fil-15 ta’ April 2015, huwiex
Pounds Sterling (STG) jew inkella Liri Maltin u tiddikjara ukoll kemm huma
[-ammonti dovuti fil-munita ewro.

Bl-ispejjez kontra s-soc¢jeta konvenuta li r-rapprezentanti guridici taghha
huma minn huma issa ingunti in subizzjoni.»
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14. Bitwegiba mahlufa mressqa fis-26 ta’ Awwissu, 2014, il-kumpanija
konvenuta Edrichton Estates Limited gajmet dawn |-e¢cezzjonijiet:

«(1) i d-domandi attrici huma infondati fil-fatt u fid-dritt stante illi |-
appartament numru 35 Block 5 Dolmen Court, Trig il-Kurazza, Qawra
huwa prezentement soggett ghal ¢ens annwu u perpetwu rivedibbli ta’
Lm86.66c kif jirrizulta mill-kuntratt tas-16 ta’ Awwissu 2007 fl-atti tan-Nutar
Dottor Isabelle Gonzi ossia t-frasferiment ta’ bejn J.Bugeja Properties
Limited (C-3872) u John Joseph Bryne li kopja tieghu qed tigi hawn
annessa u mmarkata bhala Dokumnent AD1;

(2) llli b’kuntratt tat-28 ta’ Awwissu 1978 fl-atti tan-Nutar Dottor Joseph
Gatt li kopja tieghu tinsab anessa mar-rikors guramentat bhala Dokument
‘C’ J.Bugeja Properties Limited fdiet mill-poter tal-antekawza tal-intimat
nomine ossia Edrichton Development Company Limited parti mis-subc¢ens
annwu u perpetwu rivedibbli ta’ LM70 u ¢joé s-subcens ta’ LM58 biex
b’hekk minn dik il-gurnata sal-14 ta’ April 1990 is-subéens annwu u
perpetwu rivedibbli kien ta’ Lm 12.00;

(3) Nl fil-15 ta’ April 1990 J. Bugeja Properties Limited bdiet thallas is-
subcens annwu u perpetwu awmentat fuq l-appartament imsemmi ai
termini tal-kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino li
kopja tieghu huwa anness fl-atti ta’ din il-kawza u mmarkat bhala
dokument A u ¢joe klawsola numru (9) tal-istess kuntratt;

(4) llli a skans ta’ kull ekwivoku s-subcens annwu u perpetwu ta’ pagament
f’ «pounds sterling» kif naxxenti minn kuntratt pubbliku kellu jitfisser bhala
pagament fil-munita kurrenti lokali ossia Liri Maltin u dan kif gie deciz fis-
sentenza tal-21 ta’ Jannar 1975 deciza mill-Prim’Awla tal-Qorti Civili fil-
kawza fl-ismijiet Emilia mart Carmelo Farrugia v. Giuseppe Vassallo li
kopja taghha qed tigi hawn annessa u mmarkata bhala Dokument AD2;

(5) Hi l-intimat jagbel mal-kontenzjoni tar-rikorrenti illi ¢-cens annwu u
perpetwu originali rivedibbli pagabbli lill-Uffic¢ju Kongunt jammonta ghal
£6.32p ekwivalenti ghar-rata tal-lum ghal €8;

(6) llli ghalhekk is-sub¢ens annwu u perpetwu dovut lil Edrichton Estates
Limited mill-intimat fuq l|-appartament fuq imsemmi ammontanti ghal
Lm86.66 ekwivalenti ghal €201.86 ghandhom se mai jitnaqqsu £6.32
ekwivalenti ghal €8 i kien jithallas lil Uffic¢ju Kongunt stante illi r-rikorrent
isostni li huwa gie hekk rikonoxxut mill-Uffic¢ju Kongunt u li sahansitra
feda |-istess c¢ens biex b’hekk fdin |-eventwalita s-subcens annwu u
perpetwu pagabbli lill-intimat huwa ta’ €193.86¢;

(7) llli ghalhekk it-talbiet tar-rikorrenti biex jigi dikjarat u deciz illi I-awment

rimanenti tas-subcens ta’ 1.275 pounds li gie rivedut fil-15 ta’ April 1990
ghandu jkun ta’ 8.66 pounds jew somma ohra verjuri ghandhom jigu
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michuda minn din I-Onorabbli Qorti kif ghandha tigi mi¢huda t-talba illi s-
subcens ta’ £4.405 ghandu hekk jigi rivedut stante illi s-subcens annwu u
perpetwu gravanti |-fond imsemmi gie stabbilit fl-ammont ta’ Lm12
ekwivalenti ghal €27.95 mit-28 ta’ Awwissu 1978 b’kuntratt Ii jgib I-istess
data fl-atti tan-Nutar Joseph Gatt (Dokument C anness mar-rikors
guramentat) u ghalhekk l-azzjoni odjerna hija preskritta a tenur tal-
Artikolu 2140 u 2143 tal-Kodiéi Civili stante li ghaddew it-tletin sena mid-
data meta gie stabbilit is-subcens annwu u perpetwu rivedibbli;

(8) llli Kkif jirrizulta mill-kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul
Pullicino, is-sub¢ens annwu u perpetwu rivedibbli ta’ Lm70 li minnhom
iridu jitnaqqgsu |I-Lm&8 i gew mifdija bil-kuntratt tat-28 ta’ Awwissu, 1978
fl-atti tan-Nutar Joseph Gatt (Dokument C fil-process) kellu jigi rivedut kull
25 sena mill-15 ta’ April 1965 a bazi tal-valur tal-Lira Sterlina fdik id-data
futura kif komparat mal-valur prezenti ossia s-sub¢ens huwa bbazat fuq
70 gurnata lavorattiva ta’ ragel adult fMalta b’paga bazika minima ta’ sitt
liri fil-gimgha u 25 sena wara r-revizjoni tac-cens u tas-sub¢ens ghandha
ssir u l-ammont pagabbli kull sena ghandu jkun aggustat u jkun
ekwivalenti ghal 70 gurnata lavorattiva ta’ salarju ta’ haddiem f’Malta.

(9) llli kif diga nghad, fil-15 ta’ April 1990 J.Bugeja Properties Limited u I-
antekawza tal-intimat Edrichton Development Company Limited stabbilew
a bazi tad-Dokument C fil-process l-ammont ta’ subc¢ens li kellu jithallas
lill-intimat u ¢joe €201.86.

(20) llli dan ifisser illi fil-15 ta’ April 2015 iI-€201.86 jew €193.86 (skont il-
kaz) subcens annwu u perpetwu rivedibbli ghandu jigi awmentat a bazi
tal-paga minima ta’ tnax-il gurnata lavorattiva ta’ haddiem Malti kif del
resto diga gie deciz minn dawn il-Qrati fil-kawza fl-ismijiet Dottor Marco
Grixti noe v. Edrichton Holdings Limited deciza mill-Qorti tal-Appell fis-
27 ta’ Frar 2003 annessa mar-rikors guramentat bhala Dokument F u fil-
kawza fl-ismijiet Edrichton Estates Limited v. Av. Dr Neville Camilleri
noe deciza mill-Qorti tal-Appell fit-30 ta’ April 2009 Ii qed tigi hawn
annessa u mmarkata bhala Dokument AD3;

(11) llli ghalhekk it-talbiet tar-rikorrenti ghandhom jigu michuda bl-ispejjez
kollha kontra tieghu stante illi meta huwa akkwista I-propjeta msemmija fl-
20 ta’ April 2011 b’kuntratt fl-atti tan-Nutar Dottor Philip Lanfranco
(Dokument D fil-process) minghand John Joseph Simon Byrne li kien
akkwista l-istess propjeta minghand J Bugeja Properties Limited b’kuntratt
tas-16 ta’ Awwissu 2007 fl-atti tan-Nutar Isabelle Gonzi (Dokument AD1
hawn anness), minn hemmhekk kien jirrizulta illi dan is-sub¢ens annwu u
perpetwu u rivedibbli gravanti I-proprjeta kien ta’ €201.86 ekwivalenti ghal
LM86.66. Kif allura, wiehed jistaqsi, fil-kuntratt ta’ akkwist mir-rikorrent gie
dikjarat illi dan is-sub¢ens annwu u perpetwu rivedibbli huwa ferm inqas
minn dak li kien impost maqgbul u miftiehem bejn I-antekawza tal-partijiet?

(12) i Kkif jista’ r-rikorrent jippretendi li dawn il-hlasijiet mhumiex dovuti

meta fit-8 ta’ Frar 2011 |-antekawza tar-rikorrenti ossia John Joseph
Simon Bryne hallas lill-intimat i¢-cens annwu u perpetwu mill-1 ta’ Lulju
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2007 sat-30 ta’ Gunju 2011 bir-rata ta’ €201.86 fis-sena u dan kif jirrizulta
mid-dokument hawn anness u markat bhala Dokument ‘AD4°?:

(23) Il huwa ovvju illi r-rikorrenti minkejja li kien jaf illi s-subcens annwu u
perpetwu rivedibbli ta’ Lm86.66 ekwivalenti ghal €201.86 kien dovut
minnu stante illi I-ante kawza tieghu John Joseph Simon Bryne kien mhux
biss hallas dan is-subc¢ens imma wkoll il-lawdemju dovut lill-intimat;

(14) i dan I-istat ta’ fatt hu stat legali u rabta bejn il-partijiet u ma jistax ir-
rikorrenti jippretendi illi wara 36 sena minn tali rikonoxximent ta’ dan it-tali
dritt jippretendi li jhallas inqgas minn dak Ii hu dovut minnu lill-istess intimat.
Huwa ghandu jhallas i¢-cens annwu u perpetwu rivedibbli ta’ €201.86 i
ghandu jigi rivedut fil-15 ta’ April 2015 kif ghamlu J Bugeja Properties
Limited, u John Joseph Simon Bryne minn fejn jirrizulta t-titlu tieghu;

(15) Salv eccezzjonijiet ohra.»

15.  Edrichton Estates Limited inqdiet bl-istess twediba mahlufa biex
ressqget ukoll kontrotalba li fiha talbet lill-Prim’Awla tal-Qorti Civili sabiex:

«1. Tiddikjara u tiddeciedi illi I-intimat rikonvenzjonant huwa proprjetarju
tas-subdirett dominju annwu perpetwu u rivedibbli gravanti I-appartament
internament immarkat 35, Block 5, Dolmen Court, Triq il-Kurazza, Qawra,
kif soggett ghas-subcens annwu u perpetwu ta’ €201.86 jew €193.86 caso
mai li l-attur rikonvenzjonat gie rikonoxxut mill-Uffic¢ju Kongunt, liema
subcens annwu u perpetwu jrid jigi awmentat kull 25 sena, mill-15 ta’ April
1965, skont il-kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino
(Dokument A fil-process);

2. Tiddikjara u tiddeciedi illi I-intimat rikonvenzjonant fil-15 ta’ April 2015,
irid jibda jhallas sub¢ens annwu u perpetwu awmentat a bazi tal-klawsola
disgha (9) tal-kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino
b’dan illi s-sub¢ens annwu u perpetwu ta’ €201.86 jew €193.86 skont il-
kaz jigi rivedut a bazi tal-lira sterlina kif komparata mal-valur taghha f'dak
iz-zmien tar-revizjoni u ¢joé fil-15 ta’ April 2015, b’dan illi s-sub¢ens annwu
u perpetwu ghandu jkun ekwivalenti ghall-paga ta’ tnax-il gurnata
lavorattiva ta’ haddiem f’Malta fid-data tar-revizjoni;

3. Tikkundanna lir-rikorrent rikonvenzjonat biex ihallas is-sub¢ens annwu
u perpetwu u lawdemju relattiv ta’ €201.86 jew €193.86 skont il-kaz,
gravanti l-appartament internament markat 35, Block 5, Dolmen Court,
Triq il-Kurazza, Qawra mill-1 ta’ Lulju 2011 sal-14 ta’ April 2015, stante li
huwa akkwista |-utile dominju perpetwu rivedibbli tal-fond fug imsemmi bil-
kuntratt tal-20 ta’ April 2011 fl-atti tan-Nutar Philip Lanfranco, Dokument
D fil-process.

Bl-ispejjez komprizi dawk tal-ittra legali tal-20 ta’ Mejju 2014 |i kopja
taghha qged tigi hawn annessa u mmarkata bhala Dokument AD6 u tat-12
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ta’ Novembru 2012 u bl-ingunzjoni tar-rikorrent rikonvenzjonat ghas-
subizzjoni.»

16. Min-naha tieghu I|-Avukat Dr. Malcom Cassar wiegeb ghall-
kontrotalba ta’ Edrichton Estates Limited billi ressaqg dawn |-
eccezzjonijiet:

«1. llli t-talbiet tas-socjeta konvenuta Edrichton Estates Limited huma
infondati fil-fatt u fid-dritt stante illi s-sub¢ens anwu u perpetwu dovut mill-
attur ghall-appartament numru 35, Block, 5 Dolmen Court, Triq il-Kurazza,
Qawra mhuwiex fl-ammont ta’ Eur 201.86 jew Eur193.86 kif pretiz mis-
soc¢jeta konvenuta izda fl-ammonti indikati mill-attur fir-rikors guramentat
ossia sub¢ens annwu u perpetwu ta’ £4.405 hekk Kif jirrizulta mill-kuntratt
tal-5 ta’ Lulju 1966 fl-atti tan-Nutar George Cassar (Dok. B anness mar-
rikors guramentat) u ghall-awment ta’ sub¢ens annwu u perpetwu ta’
£1.275 li gie rivedut fl-ammont ta’ Lm 8.66 fil-15 ta’ April 1990 skont il-
kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino (Dok.A anness
mar-rikors guramentat).

2. llli kuntrarjament ghal dak pretiz mis-soc¢jeta konvenuta, fil-15 ta’ April
1990, l-istess socjeta konvenuta setghet tirrevedi biss |-ammont ta’
subcens lilha dovut ossia I-ammont ta’ £1.275, u dan kif indikat fil-kuntratt
tat-28 ta’ Awwissu 1978 fl-atti tan-Nutar Joseph Gatt (Dok. C anness mar-
rikors guramentat). Skont dan il-kuntratt, wara li I-infeda parti mill-awment
fis-subcens fl-ammont ta’ £68.00 minghand Edrichton Development Co.
Limited, |-appartament surrefirit baga’ soggett ghal £10.725 ¢ens u
subcens (rapprezentanti £6.32 cens originali lil Monastero San Pietro u
£4.405 rapprezentanti subcens dovut lis-socjeta PAM Malta Limited), u
£1.275 awment fis-subc¢ens dovut lil Edrichton Developments Co. Limited.
Ghalhekk is-soc¢jeta konvenuta ma setghet bl-ebda mod tirrivedi |-
ammonti dovuti lil terzi, liema ammonti jirrevedu ruhhom fid-dati u bil-mod
kif indikat fil-kuntratti fejn gew Kkostitwiti hekk kif indikat fir-rikors
guramentat.

3. llli t-talbiet tas-socjeta konvenuta Edrichton Estates Limited huma ukoll
infondati fil-fatt u fid-dritt stante illi l-ammonti ta’ ¢ens li ghandhom jigu
riveduti fil-15 ta’ April 2015 skont il-kuntratti relattivi ma humiex dawk
indikati mis-soc¢jeta konvenuta izda dawk indikati mill-attur fir-rikors
guramentat, liema awmenti ghandhom isiru skont kif indikat fl-istess rikors
guramentat.

4. llli t-talbiet tas-socjeta konvenuta Edrichton Estates Limited huma ukoll
infondati fil-fatt u fid-dritt stante illi kwalunkwe ammont Zejjed i setghu
hallsu I-predecessuri fit-titlu tal-attur huwa biss indebitum, u bl-ebda mod
ma jobbliga lill-attur ihallas l-ammonti eccessivi rikjesti mis-socjeta
konvenuta, u dan kif anki deciz fis-sentenza tas-27 ta’ Frar 2003 fl-ismijiet
Avukat Dottor Marco Grixti bhala mandatarju spe¢jali tal-Assenti
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Hardip Singh Choundry vs Edrichton Holdings limited wara
Edrichton Estates Limited (Dok F anness mar-rikors guramentat).

5. llli -ammont ta’ ¢ens indikat fil-kuntratt tas-16 ta’ Awwissu 2007 fl-atti
tan-Nutar Isabelle Gonzi (Dok AD1 annessa mar-risposta tas-socjeta
konvenuta), li la I-attur u langas is-socjeta konvenuta ma kienu patrtijiet
fuqu, huwa Zzbaljat billi ma jirriflettix il-kuntratti precedenti (ezebiti mar-
rikors guramentat) u tali kuntratt bl-ebda mod ma jorbot lill-attur sabiex
ihallas l-ammont zbaljat hemm indikat. Kuntrarjament ghal dak indikat
mis-socjeta konvenuta, il-kuntratt tal-akkwist tal-attur tal-20 ta’ April 2011
fl-atti tan-Nutar Philip Lanfranco (Dok D anness mar-rikors guramentat)
mhuwiex zbaljat billi jirrifletti cnus/subcnus kif indikati fil-kuntratti fejn gew
kostitwiti I-istess.

Salv eccezzjonijiet ulterjuri u bl-ispejjez kontra s-socjeta konvenuta
Edrichton Estates Limited.»

17. B’sentenza moghtija fid-29 ta’ Novembru, 2017, il-Prim’Awla tal-
Qorti Civili ¢ahdet it-talbiet kollha li tnizzlu fil-kontrotalba ta’ Edrichton
Estates Limited kif ukoll it-tieni talba tal-attur Dr. Malcom Cassar, filwaqt
li fil-bgija lagghet it-talbiet tal-istess attur bil-mod kif gej:

«39.1. llli I-ewwel (1) talba tar-rikorrenti, (ara paragrafu numru wiehed punt
sbatax punt wiehed, (1.17.1.), aktar gabel u fol 3), gieghda tigi akkolta u
ghalhekk l-appartament numru 35, Block 5, Dolmen Court, Triq il-Kurazza,
I-Qawra, hu soggett ghal subéens annwu u perpetwu ta’ £4.40.5 rivedibbli
fl-2015 kif indikat fil-kuntratt tal-5 ta’ Lulju, 1996, u ghall-awment ta’
subcens annwu u perpetwu ta’ £1.27.5 rivedibbli skont il-kuntratt tat-3 ta’
Marzu, 1969, in atti tan-Nutar Paul Pullicino;

[..]

39.3. llii fir-rigward tat-tielet (3) talba tar-rikorrenti, (ara paragrafu numru
wiehed punt sbatax punt tlieta, (1.17.3.), aktar gabel u fol 3 u 4), fejn ir-
rikorrenti jitlob lill-Qorti tiddikjara kif ghandha ssir ir-revizjoni tas-subcéens
hemm indikat — tiddikjara li dan ghandu jsir bil-mod minnha ga indikat
aktar gabel, (ara paragrafu numru sebgha u tletin punt tlieta, (37.3.),
senjatament li tigi applikata I-paga minima kif ezistenti fl-1965 paragunata
ma’ dik il-paga minima ezistenti fl-2015;

39.4. llli fir-rigward tar-raba’ (4) talba tar-rikorrenti, (ara paragrafu numru
wiehed punt sbatax punt erbgha, (1.17.4.), u fol 4), fejn I-istess rikorrenti
gieghed jitlob lill-Qorti tiddeciedi liema ghandha tkun il-munita li ghandha
tkun applikata ghall-kuntratti in dizamina, jigi deciz li a bazi tal-istess,
ghandha tkun il-Lira Maltija — eventwalment tradotta fewro — li hi -munita
applikabbli lums.
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18. L-Avukat Malcom Cassar ma qabilx ghalkollox mas-sentenza tal-
Ewwel Qorti u b’rikors tal-appell tal-15 ta’ Dicembru, 2017, huwa talab lill-
Qorti tal-Appell sabiex:

«joghgobha tirriforma I-precitata sentenza tad-29 ta’ Novembru, 2017, fil-
kawza fl-ismijiet premessi billi filwaqt illi tikkonfermaha hlief ghar-rigward
ta’ dak li ddecidiet dwar it-tieni talba, tirrevokaha inkwantu ¢ahdet it-tieni
talba attrici u minflok tghaddi sabiex tilqa’ t-tieni talba attrici billi tiddikjara
illi skont il-kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino
(Dok. A anness mar-rikors guramentat), u wara I-fidi permezz tal-kuntratt
tat-28 ta’ Awwissu 1978 (Dok.C anness mar-rikors guramentat), l-awment
rimanenti tas-subcens ta’ £1.275 gie rivedut fil-15 ta’ April, 1990 fl-ammont
ta’ Lm 8.66 (illum Euro 20.17) jew somma ohra li tista’ tigi ffissata minn
dina I-Onorabbli Qorti, u li wara r-revizjoni fis-sena elfejn u hmistax (2015)
dan is-subcens gie rivedut kif indikat aktar il fuq fdan l-appell ossia fl-
ammont ta’ €44.90, jew somma ohra i tista’ tigi ffissata minn dina I-
Onorabbli Qorti, bl-ispejjez taz-zewgq istanzi kontra s-socjeta konvenuta
appellata.»

19. Anke Edrichton Estates Limited ma gablitx mas-sentenza tad-29
ta’ Novembru, 2017, u b’rikors tal-appell imressag minnha fit-18 ta’
Dicembru, 2017, hija talbet lill-Qorti tal-Appell sabiex:

«joghgobha tirriforma I-precitata sentenza tad-29 ta’ Novembru 2017 fil-
kawza fl-ismijiet premessi billi tikkonfermaha inkwantu ¢ahdet it-tieni talba
tal-attur appellat sa fejn din ippostulat li r-revizjoni tal-15 ta’ April 1990
gabet subcens ta’ Lm8.66 u tikkonfermaha ukoll inkwantu ddecidiet Ii I-
munita applikabbli ghar-revizjoni tal-15 ta’ April 2015 hija I-Lira Maltija
eventwalment tradotta fewro, thassarha u tirrevokaha fil-kumplament
taghha u b’hekk tiddeciedi billi tichad wkoll I-ewwel talba tal-attur appellat,
u tirrevedi u tirriforma I-kalkoli mitluba mill-attur appellat fit-talbiet numerati
2 sa 4, tilga’ I-e¢cezzjonijiet kollha tas-socjeta appellanti u tilga’ ukoll it-
talbiet kollha kontenuti fil-kontrotalba tas-soc¢jeta appellanti, u
konsegwentement tichad ukoll I-ec¢ezzjonijiet kollha mressqa kontra I-
istess kontrotalba, bl-ispejjez taz-zewg istanzi kontra l-attur appellat
Dottor Cassar.»

20. B’sentenza moghtija fil-15 ta’ Novembru, 2023, din il-Qorti

b’Imhallfin differenti, cahdet |-appell ta’ Edrichton Estates Limited, filwaqt
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li laqghet |-appell tal-attur Dr. Malcom Cassar billi: (i) dawwret is-sentenza
appellata sa fejn giet michuda t-tieni talba tal-istess attur u minflok
lagghetha; (ii) ikkonfermat is-sentenza appellata fil-kumplament taghha;
u (iii) ikkundannat lil Edrichton Estates Limited sabiex thallas I-ispejjez

kollha tal-kawza.

21. Ir-ragunijiet li wasslu lill-Qorti tal-Appell biex tiddeciedi b’dan il-mod
kienu dawn li gejjin:

«13. llli din il-kawza hija intiza biex jigi stabbilit kemm hu ¢-cens u s-
subcens fuq appartament gewwa I-Qawra. Tul is-snin saru diversi kuntratti
li bihom, oltre ¢-cens originali, gew imposti sub¢ens u anke gew mifdija ¢-
cens u partijiet mis-subcens. L-Ewwel Qorti laqghet tlieta mill-erba’ talbiet
tal-attur, u ¢ahdet biss it-tieni talba; dik il-Qorti ¢ahdet ukoll il-kontrotalba
tas-socjeta konvenuta. Kif jigri s-soltu wara sentenzi ta’ dan it-tip, iz-zewg
partijiet ma kinux kuntenti biha u interponew it-tnejn li huma appell: I-attur
fejn talab li tintlaga’ wkoll it-tieni talba, u s-socjeta konvenuta fejn talbet li
Jigu michuda it-talbiet kollha tal-attur (u mhux biss it-tieni talba) u tintlaga’
I-kontrotalba taghha.

14. Bazikament, iz-zewg appelli ged jitolbu r-revizjoni tal-kaz kollu u din il-
Qorti, ghalhekk, jehtigilha tirrevedi I-konsiderazzjonijiet kollha li wasslu lill-
Ewwel Qorti tiddeciedi I|-kawza bil-mod li ghamlet. Jirrizulta i
originarjament l-appartament kien soggett ghac-cens ta’ £6.32 i kien
jithallas lill-Ar¢idjocesi ta’ Malta u wara lill-Uffic¢ju Kongunt.
Rapprezentant ta’ dan I-uffic¢ju kkonferma li dan i¢-cens kien infeda mill-
attur u li I-Gvern ma fadallux xjjithallas fuq l-appartament inkwistjoni. Il-
problema fdan il-kaz inholqot fl-2007, meta xtara |-appartament certu
John Bryne |-awtur tal-attur, u gie indikat li dan I-appartament kellu piz ta’
¢ens ammontanti ghal Lm86.66. Din il-persuna qalet li meta xtrat il-post
ic-Cens kien ta’ Lm 4, izda wara s-socjeta konvenuta qaltlu Ii kellu jithallas
L m86.66, hu beda jhallas din is-somma minghajr ma ghamel verifiki. Li hu
zgur hu li bil-fatt li dan Bryne hallas dak i¢c-¢ens ma ffissirx li ta’ warajh iridu
wkoll jibgghu jhallsu dak I-istess ¢ens, jekk jirrizulta li mhux dovut. L-attur
ghandu dritt jinsisti li jhallas ic-cens dovut u mhux nec¢essarjament i¢-cens
li kien ihallas ta’ qablu.

15. Kif taraha I-Qorti u kif zvolgew [-affarijiet, mill-kuntratti li saru u li jolqtu
dan l-appartament, is-sitwazzjoni li tirrizulta hi s-segwenti, permezz ta’
kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino (Dok. A anness
mar-rikors guramentat) is-socjeta Edrichton Development Co. Limited
ittrasferiet lil Patricia Roe (predecessur fit-titlu tal-attur) l-appartament
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numru 35, Block 5, Dolmen Court, Triq il-Kurazza, Qawra soggett ghas-
sub¢ens annwu u perpetwu ta’ £70.00 liema somma, skont l-istess
kuntratt, tikkomprendi: (i) is-somma ta’ £10.725 rapprezentanti ¢-¢ens
originali u subcens, u (ii) is-somma ta’ £59.275 rapprezentanti awment
fis-subcéens impost fug dan il-kuntratt stess mis-socjeta Edrichton
Developments Co. Limited. ll-kuntratt jghid espressament hekk: «The
property above described and transferred by virtue of this deed is
being sold as subject to an annual and perpetual sub-ground rent of
seventy pounds (£70) payable six monthly in advance as from this
day and due on the first day of January and the first day of July of
each year, out of this sub-ground rent the amount of ten pounds
fourteen shillings and six pence (£10.14.6) is a share of the original
ground rent and sub-ground rent burdening the said property with
the balance of fifty nine pounds five shillings and six pence (£59.5.6)
being imposed by the vendor with the acceptance of the purchaser
as an increase of annual perpetual sub-ground rent.»

L-ammont fuq imsemmi ta’ £10.725 jikkonsisti fllammont ta’ £6.32
rapprezentanti  ¢-Cens  originali  lil-Monastero San  Pietro  (li
sussegwentement ghadda fidejn [-Ufficcju Kongunt) u £4.405
rapprezentanti s-sub¢ens dovut lis-socjeta PAM Malta Limited skont
kuntratt tal-5 ta’ Lulju 1966 fl-atti tan-Nutar George Cassar (Dok.B anness
mar-rikors guramentat).

16. llli ghalhekk wara I-kuntratt fuq imsemmi tat-3 ta’ Marzu 1969 fl-atti
tan-Nutar Pullicino, lI-appartament numru 35, Block 5, Dolmen Court, Trig
II-Kurazza, Qawra kien soggett ghal £6.32 c¢ens originali lill-Monastero
San Pietro, £4.405 rapprezentanti subcens dovut lil PAM Malta Ltd, u
£59.275 awment fis-subc¢ens dovut lil Edrichton Developments Co. Ltd.

17. Permezz ta’ kuntratt tat-28 ta’ Awwissu 1978 fl-atti tan-Nutar Joseph
Gatt (Dok. C anness mar-rikors guramentat), infeda parti mill-awment fis-
subcens ossia l-ammont ta’ £58.00 minghand Edrichton Development Co.
Limited, u ghalhekk kif indikat fdan il-kuntratt stess, |-appartament
surriferit baqa’ soggett ghal £10.725 ¢ens u subcens (rapprezentanti
£6.32 cens originali lil-Monastero San Pietro u £4.405 rapprezentanti
subcens dovut lis-socjeta PAM Malta Limited), u £1.275 ohra awment fis-
subcens dovut lil Edrichton Developments Co. Limited, b’kollox fl-ammont
ta’ £12. Fil-fatt dan il-kuntratt jghid testwalment hekk: «Subsequent to this
transfer, the above described properties are now subject to twelve pounds
only, namely ten pounds seventy two cents and five mils share of the
original ground rent and subground rent, and one pound twenty seven
cents five mils balance of increased subground rent due to Edrichton
Development Co. Ltd» (ara fol. 692 tal-kuntratt). Is-so¢jeta konvenuta
Edrichton Estates Ltd hija s-su¢cessur fit-titlu tas-socjeta PAM Malta Ltd
u tas-socjeta Edrichton Developments Co.Ltd, u ghalhekk dawn is-
subcens ta’ £4.405 u £1.275 illum jispettaw lilha.

18. Ghar-rigward ic-cens originali ta’ £6.32 pagabbli lill-Monastero San
Pietro, dan kien impost b’kuntratt tal-24 ta’ Mejju 1965 fl-atti tan-Nutar
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Joseph Sciberras (Dok.E anness mar-rikors guramentat) (i
sussegwentement ghadda fidejn I-Uffic¢ju Kongunt) liema c¢ens ghandu
Jigi rivedut I-ewwel darba wara 150 sena jigifieri fis-sena 2115: «After the
lapse of the original period of one hundred and fifty (150) years, the
ground rent for the successive periods of (100) years each will be
established upon a valuation made by two architects appointed one by the
superior owner and the other by the lease holders, who will only take into
consideration the site granted on emphyteusis, excluding whatever
improvements there on constructed from time to time, which procedure for
the revision of the said ground rent will be adopted each and every
subsequent of one hundred (100) years ad infinitum». Dan i¢-¢ens
originali ta’ £6.32 dejjem thallas lill-Joint Office fliri sterlini. Dan i¢-¢ens
originali gie akkwistat mill-attur u b’hekk minnu mifdi permezz ta’ kuntratt
tas-16 ta’ Jannar 2013 fl-atti tan-Nutar Philip Lanfranco (Dok.MC1 anness
mal-affidavit tal-attur).

19. Is-subcens ta’ £4.405 gie rivedut fil-15 ta’ April tas-sena elfejn u
hmistax (2015) bil-mod indikat fil-kuntratt tal-5 ta’ Lulju 1966 fl-atti tan-
Nutar George Cassar li jghid illi s-subcens ghall-intier tal-art moghtija
b’subcens ghandu jigi rivedut hekk: «the said sub-ground rent of
£415.14.2 is to be revised and re-assessed after the period of fifty years
starting from the fifteenth April nineteen hundred and sixty five (15th April
1965), which revision shall be made as follows: the revised ground rent
will be based on the adult male minimum basic wage for four hundred and
fifteen working days of a labourer in Malta at that time in Malta as
compared to the adult male minimum basic wage to today of six pounds
(E6) sterling per week.» Ghalhekk din hija I-formula li biha kellu jkun
awmentat dan is-subcens fis-sena 2015.

20. llli -awment tas-subcens rimanenti ta’ £1.275 kellu jigi rivedut fil-15 ta’
April tas-sena elf disa’ mija u disghin (1990), u kull 25 sena wara dan, bil-
mod indikat fil-kuntratt tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino
(Dok. A anness mar-rikors guramentat) Ii jghid hekk: «the sub ground rent
of seventy pounds (£70) per annum shall be revised and re-assessed after
the lapse of twenty five years from the fifteenth April one thousand nine
hundred and sixty five which revision shall be based solely on the value
of the pound sterling on that future date as compared to its present value,
that is to say, the sub-ground rent is based on seventy working days of an
adult male labourer in Malta at the minimum basic wage of six pounds
sterling per week, and twenty five years thereafter a revision of the ground
rent and sub-ground rent is also to be made and the amount payable
yearly shall be adjusted so as to be equivalent to an adult make labourer’s
wage in Malta for seventy (70) working days».

21. Jirrizulta illi s-socjeta konvenuta kienet tibghat avviz lill-utilisti tal-
appartament sabiex ihallsu ¢-cens dovut. Fis-sena 1990, meta s-socjeta
konvenuta Edrichton Estates Limited giet biex tirrevedi [-awment tas-
subcens dovut lilha ta’ £1.275 irrivediet ukoll dak Ili mhux taghha jigifieri ¢-
¢ens kollu ta’ £12 liema cens jinkludi ¢-¢nus imsemmija qabel ta’ £4.405
u ¢-cens ta’ £6.32 (dovut lil Joint Office), liema ¢nus, skont il-kuntratti
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rispettivi taghhom fuq imsemmija, lanqas ma kellhom jigu riveduti fis-sena
1990. Dan wassal lis-soc¢jeta konvenuta sabiex tirreklama Cifra ta’ Lm
86.66 (€201.86) Ii hija ghalkollox Zbaljata, billi fis-sena 1990 is-socjeta
konvenuta setghet tirrevedi biss l-awment tas-subcens li ghadu dovut
lilha, ossia l-awment tas-subcens li ghad fadal fllammont ta’ £1.275. Is-
socjeta Edrichton Estates Limited kienet titlob lill-predecessuri fit-titlu tal-
attur J Bugeja Properties Limited u wara John Bryne sabiex ihallsu dan I-
ammont ta’ Lm 86.66. Da parti taghhom dawn kienu jhallsu in bona fede
dak li tittobhom is-so¢jeta konvenuta, u qatt ma ghamliu I-verifiki taghhom.

Fis-seduta tas-17 ta’ Mejju 2016, ix-xhud Joseph Bugeja li kien direttur ta’
J.Bugeja Properties Limited xehed hekk: «Jien qatt m’ghamilt verifiki biex
nara x’suppost kelli nhallas. Jiena dejjem kont inhallas I-ammont |i titlobni
s-socjeta intimata. Jien li niftakar hu li kien ¢cempilli xi hadd mis-socjeta
intimata u qaluli li ¢-¢ens kien inbidel. Jiena dejjem hallast is-somma li
talbuni.» L-istess konferma nghatat ukoll mill-Avukat Dottor Adriano Cefali
fix-xhieda quddiem I-Ewwel Qorti waqt is-seduta tas-17 ta’ Mejju 2016 fejn
huwa qal illi huwa sempliciment ghamel pagament ghan-nom ta’ John
Bryne tal-ammont rikjest bhala ¢ens mis-socjeta konvenuta.

22. Meta sar il-kuntratt tas-16 ta’ Awwissu 2007 fejn inbiegh l-appartament
inkwistjoni lil John Bryne (Dok. AD1 anness mar-risposta guramentata
tas-socjeta konvenuta), jidher li n-nutar nizzlet fuq il-kuntratt ic-Cifra i
kienet tirrizulta minn fuq I-ircevuti mahruga minn Edrichton Estates Ltd
minflok ma ghamlet riferenza ghall-ammonti ta’ ¢ens li gew kostitwiti
permezz tal-kuntratti relattivi fuq indikati. John Bryne baqa’ jhallas dak li
kienet titolbu biex ihallas is-socjeta konvenuta Edrichton Estates Limited.

23. Meta sar il-kuntratt tal-20 ta’ April 2011 fl-atti tan-Nutar Philip
Lanfranco (Dok. D anness mar-rikors guramentat) li permezz tieghu I-attur
xtara l-appartament mertu tal-kawza, in-nutar ghamel riferenza ghall-
ammonti ta’ ¢ens attwalment dovuti skont il-kuntratti fug imsemmija kif
hekk irrizultaw lilu mir-ricerki, u ghalhekk ma ghamilx I-izball li sar qabel li
fejn gie indikat l-ammont li kienet ged titlob arbitrarjament is-socjeta
konvenuta.

24. Meta l-attur gie biex ihallas I-ammont ta’ subcens attwalment dovuti
lis-so¢jeta konvenuta skont il-kuntratti fuq imsemmija, l-istess socjeta
konvenuta ppretendiet li huwa wkoll ghandu jhallas I-ammont ta’ Eur
201.90, liema ammont huwa ferm izjed minn dak lilha dovut skont il-
kuntratti relattivi. Fil-fatt is-socjeta konvenuta ma accettatx l-ammonti
offruti mill-attur u baqa’ ma ntlahaqx qbil bejn partijiet fug I-ammont dovut.

25. Din il-pozizzjoni ¢ara li tfissret ukoll mill-attur ifisser li dak li hu dovut
lis-socjeta konvenuta huwa l-awment tas-subcens rimanenti fl-ammont ta’
£1.27.5, kif korrettement indikat anke I-Ewwel Qorti. Hemm dovut ukoll is-
subcens I-iehor ta’ £4.40.5 lis-socjeta PAM Malta Ltd, li s-socjeta
konvenuta hija s-suc¢cessur taghha. Ir-revizjoni ta’ dan is-subcens hija
regolata bil-kuntratt tal-5 ta’ Lulju, 1966, li ma jikkontemplax revizjoni fis-
sena 1990.
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26. It-tieni talba tal-attur iddur mar-revizjoni ta’ £1.27.5 fil-15 ta’ April 1990
u kif rega’ gie rivedut dan is-subcens wara 25 sena fis-sena 2015, Jirrizulta
li, ir-revizjoni ta’ dan is-subcens ta’ £1.275 issir bil-mod indikat fil-kuntratt
tat-3 ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino li jghid li ghandha tkun
ibbazata «solely on the value of the pound sterling on that future date as
compared to its present value, that is to say, the sub-ground rent is based
on seventy working days of an adult male labourer in Malta at the
minimum basic wage of six pounds sterling per week, and twenty five
years thereafter a revision of the ground rent and sub-ground rent is also
to be made and the amount payable yearly shall be adjusted so as to be
the equivalent to an adult male labourer’s wage in Malta for seventy (70)
working days.»

27. Kulma kellu jsir, ghalhekk, huwa semplicement li tapplika dina I-
formula li diga giet applikata fis-sentenza ta’ dina I-Qorti tas-27 ta’ Frar
2003 fil-kawza fl-ismijiet Avukat Dottor Marco Grixti nomine v.
Edrichton Holdings Limited wara Ederichton Estates Limited, izda
s’intendi biss ghar-rigward tas-subcens ta’ £1.275 li kien fadal. Skont din
is-sentenza, ir-revizjoni tinhadem bil-mod illi gej, paga minima fis-sena
1965 kienet sitt liri sterlini (£6) fil-gimgha filwaqt illi fis-sena 1990 kienet ta’
erbgha u tletin Lira Maltija (Lm34) inkluz il-bonus bbazata fuq gimgha ta’
hamest (5) ijiem tax-xoghol, jigifieri Lm6.80 kull gurnata. Ghalhekk i¢-¢cens
ta’ Edrichton Estates Limited jigi £1.275x6.80=Lm8.66 li illum jigu €20.17.

28. Dan l-ammont ta’ subcens rega’ gie rivedut ghat-tieni darba wara
hamsa u ghoxrin sena, jigifieri fis-sena 2015, kif specifikat fil-kuntratt tat-3
ta’ Marzu 1969 fl-atti tan-Nutar Paul Pullicino. Ghalhekk I-Ewwel Qorti
kellha terga’ tapplika I-istess formula izda minflok ibbazat ruhha fuq is-
subcens rimanenti ta’ £1.275 jidher li erronjament hadmet fuq £12 (liema
figura lanqas biss kienet ghadha rilevanti ghax tinkludi fiha mhux biss is-
subcens ta’ £4.405 imma wkoll i¢c-cens originali ta’ £6.32 pagabbli lill-
Uffic¢ju Kongunt u liema cens kien infeda qabel dakinhar mill-attur). Fil-
fatt I-Ewwel Qorti stess kienet qalet qabel, li minn dan i¢-¢ens Edrichton
Development Company Limited kif fadlilha biss £1.275.

29. Dan ifisser li I-attur ghandu ragun jilmenta dwar i¢-cahda mill-Ewwel
Qorti tat-tieni talba tieghu, u din it-talba timmerita wkoll li tintlaga’.

30. Mill-premess isegwi li I-aggraviji tas-socjeta konvenuta marbuta mal-
kontrotalba ma jistghux jintlaqghu ghax huma bbazati fuq il-premessa li s-
subcens dovut lis-socjeta konvenuta huwa ta’ €422.64 fis-sena, meta kif
rajna din il-premessa hija zbaljata. Ma hemmx izjed x’jinghad fir-rigward,
ghax dak li intqal mill-Ewwel Qorti fil-kuntest tal-ewwel, it-tielet u r-raba’
talbiet huma bazati fuq kalkoli korretti u gustifikabbli fil-ligi. Dak i ser
taghmel din il-Qorti huwa li tilga’ I-appell tal-attur u thassar fejn I-Ewwel
Qorti ¢cahditlu t-tieni talba, u minflok sejra tilga’ wkoll din it-talba biex b’hekk
tilga’ t-talbiet kollha attrici. »
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22. B’rikors imressaq fit-13 ta’ Frar, 2024, il-kumpanija konvenuta
Edrichton Estates Limited (minn issa 'l hemm imsejha bhala «Edrichton»)
gieghda tfisser li hemm ragunijiet tajba bizzejjed sabiex is-sentenza li
nghatat minn din il-Qorti fil-15 ta’ Novembru, 2023, tigi ritrattata skont is-
subartikoli (e) u (1) tal-Artikolu 811 tal-Kodici ta’ Organizzazzjoni u
Proc¢edura Civili minhabba li skontha: (i) din il-Qorti applikat il-ligi hazin;
u (ii) li s-sentenza moghtija minn din il-Qorti hija milquta minn zbalji ta’

fatt.

23. Minhabba f'hekk, Edrichton gieghda titlob lil din il-Qorti sabiex:

«1. Tirrexxindi u thassar is-sentenza moghtija mill-Qorti tal-Appell fuq
imsemmija fl-ismijiet premessi tal-15 ta’ Novembru, 2023, u dan minhabba
li hija vvizzjata kif inghad hawn fuq u ¢joe ghat-tenur tal-Artikolu 811(e) u
taht I-Artikolu 811(l) tal-Kapitolu 12 tal-Ligijiet ta’ Malta; u

2. Tordna konsegwentement ir-ritrattazzjoni tal-istess kawza skont il-ligi.

Bl-ispejjez u bl-ingunzjoni tar-ritrattat ghas-subizzjoni.»

24. L-Avukat Malcom Cassar wiegeb ghal dan ir-rikors fis-27 ta’ Mejju,
2024, u hemmhekk huwa nizzel ir-ragunijiet tieghu ghaliex ir-rikors ta’

Edrichton ghandu jigu mi¢hud.

25. Inzammet seduta fil-15 ta’ Ottubru, 2024, |i matulha |-avukati tal-

partijiet ressqu s-sottomissjonijiet bil-fomm, u minn hemmhekk il-kawza

thalliet ghas-sentenza ghal-lum.
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Konsiderazzjonijiet:

26. L-azzjonili ghandha quddiemha I-Qorti hija wahda ta’ ritrattazzjoni.

27. Dan l-istitut huwa msejjes fuq il-principju, li kemm jista’ jkun,
sentenza li tkun inghatat u kisbet I-istat ta’ gudikat m’ghandhiex titwaqgqga’
malajr, imma ghandha titwaqqa’ biss ghal ragunijiet serji u gravi li jkunu
tali li l-ezistenza u z-zamma fis-sehh ta’ dik is-sentenza jkunu jmorru
kontra s-sens ta’ haqq u ta’ ordni pubbliku (ara Marc Aquilina et v.
Giuseppi Aquilina et moghtija mill-Qorti tal-Appell fit-18 ta’ Gunju,

2024).

28. Huwa ghalhekk maghruf sewwa fil-gurisprudenza li r-rimedju ta’
ritrattazzjoni jista’ jinghata biss f'dawk i¢-cirkostanzi li tahseb ghalihom il-
ligi, li kull kaz ghandhom jinghataw tifsira dejga, minghajr I-ebda tigbid
jew analogija (ara Michele Peresso Limited et v. Upim S.r.l. moghtija

mill-Qorti tal-Appell fit-22 ta’ Ottubru, 2024).

29. L-ewwel raduni li ghaliha Edrichton gieghda titlob it-thassir tas-

sentenza tal-15 ta’ Novembru, 2023, hija mibnija fuq i¢-Cirkostanza
msemmija fl-Artikolu 811(l) tal-Kodi¢i ta’ Organizzazzjoni u
Procedura Civili, u sewwasew fuq ir-raguni li s-sentenza attakkata hija

milquta minn Zzbalji ta’ fatt li johorgu mill-atti tal-kawza.
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30. Skont Edrichton, il-Qorti tal-Appell ghamlet zewg Zbalji ta’ din ix-
xorta. L-ewwel zball huwa li I-Qorti ma gratx sewwa |-kuntratti li permezz
taghhom tnisslu ¢-¢ens u s-subc¢nus inkwistjoni, filwaqgt li dak tat-tieni
huwa li I-Qorti rreferiet lejn il-formula matematika li ntuzat fis-sentenza
tal-Qorti tal-Appell tas-27 ta’ Frar, 2003, fl-ismijiet ta’ Avukat Dottor
Marco Griscti nomine v. Edrichton Holdings Limited wara Edrichton

Estates Limited.

31. Sa fejn ghandhom Xx’jagsmu I-ilmenti b’rabta mal-qari hazin tal-
kuntratti, Edrichton qieghda tfisser li minn harsa lejn is-sentenza
attakkata, u specifikatament lejn paragrafu 26, jirrizulta li I-Qorti mxiet fuq
IS-suppozizzjoni hazina li I-kuntratt tat-3 ta’ Marzu 1969 jahseb ghal
revizjoni tal-awment fis-sub¢ens, meta fil-fatt, dak il-kuntratt ma jahseb
ghall-ebda revizjoni bhal dik, izda jirregola biss ir-revizjoni tas-subcens

kollu.

32. Bil-ghan li ssahhah dak li gieghda tghid, Edrichton tirreferi lejn il-

kuntratt tat-3 ta’ Marzu, 1969, u sewwasew lejn dik il-klawsola li tagra kif
gej:

«the sub-ground rent of seventy pounds (£70) per annum shall be
revised and re-assessed after the lapse of twenty five years from the
fifteenth April one thousand nine hundred and sixty five which revision
shall be based solely on the value of the pound sterling on that future
date as compared to its present value, that is to say, the sub-ground rent
is based on seventy working days of an adult male labourer in Malta at
the minimum basic wage of six pounds sterling per week, and twenty five
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years thereafter a revision of the ground rent and sub-ground rent is also
to be made and the amount payable yearly shall be adjusted so as to be
equivalent to an adult make labourer’s wage in Malta for seventy (70)
working days».

33. Edrichton targumenta li minn din il-klawsola johrog bic¢-¢ar li I-
kuntratt tat-3 ta’ Marzu, 1969, ma jaghmel I-ebda distinzjoni bejn il-
koncessjoni emfitewtika originali u s-subkoncessjoni emfitewtika, tant li
dawn jissemmew bhala haga wahda flimkien. Issostni li [-partijiet
ikkuntrattaw fuq subcens wiehed u shih, fl-ammont ta’ sebghin lira sterlina
(E70) u ghal darba ohra ttenni li tali klawsola tirreferi biss ghar-revizjoni

tas-subcens u mhux biss ghall-awment fis-subc¢ens.

34. Fid-dawl ta’ dan Edrichton gieghda tinsisti li I-Qorti tal-Appell grat
il-kuntratt tat-3 ta’ Marzu, 1969 b’mod Zbaljat meta qalet li dak il-kuntratt
kien jipprovdi ghar-revizjoni tal-awment fis-subéens ta’ £1.275.
Targumenta li b’dik il-konkluzjoni, il-Qorti kienet gieghda tibbaza ruhha
fuq is-suppozizzjoni zbaljata li I-kuntratt inkwistjoni jghid mod, meta fil-fatt

u minghajr I-ebda dubju dan jghid haga ohra.

35. Edrichton izzid li dan l-izball wassal ghat-twettiq ta’ Zzball iehor
fparagrafu 27 tas-sentenza attakkata u dan billi ghalkemm fis-sentenza
fl-ismijiet ta’ Avukat Dottor Marco Griscti nomine v. Edrichton
Holdings Limited wara Edrichton Estates Limited, il-Qorti tal-Appell

kienet hadmet ir-revizjoni fuq is-subéens shih, fdin il-kawza, il-Qorti tal-
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Appell uzat I-istess formula biex hadmet biss iz-zieda fuq I-awment fis-

subéens.

36. Fugqis-sahha ta’ dan, Edrichton gieghda targumenta li bir-riferenza
lejn is-sentenza msemmija, il-Qorti tal-Appell imxiet fuq is-suppozizzjoni
hazina li |-formula li tissemma fil-kaz tal-Avukat Dottor Marco Grixti,

intuzat ghar-revizjoni tal-awment tas-sub¢ens, meta dan ma kienx il-kaz.

37. F’dan il-kuntest, Edricthon taghlaq billi tilmenta li fis-sentenza
attakkata, il-Qorti tal-Appell mank biss ghamlet |-icken konsiderazzjoni
dwar jekk il-kuntratt tat-3 ta’ Marzu 1969 kienx qieghed jirregola r-
revizjoni tas-subcens kollu jew inkella tal-awment biss. I1zzid li |-Qorti
mxiet dagslikieku kien ¢ar u evidenti ghal kulhadd li I-kuntratt ma kienx
gieghed jirreferi ghar-revizjoni tas-subc¢ens kollu. Tghid ukoll li I-Qorti
langas biss ma gieset jekk kienx hemm xi lok ghal interpretazzjoni, izda

sempli¢ciment «i¢citat il-kuntratt u applikatu b’mod hazin.»

38. lI-Qorti titlag billi tgis i |-Artikolu 811(l) tal-Kodi¢i ta’
Organizzazjoni u Proé¢edura Civili li fuqu Edrichton gieghda ssejjes |-
ewwel raguni taghha ghat-thassir tas-sentenza attakkata, jipprovdi li
hemm lok ghar-ritrattazzjoni meta s-sentenza tkun |-effett ta’ Zball li jidher

mill-atti jew mid-dokumenti tal-kawza.

Pagna 21 minn 33



App. Civ. 669/2014/2

39. L-ezami li jrid isir huwa ghalhekk jekk is-sentenza attakkata tkunx
imsejsa fuq fatt li fil-verita ma jezistix, jew inkella jekk din is-sentenza

nghatatx fuq l-assenza ta’ fatt li fil-verita jezisti.

40. F’dan il-kaz, l-ilmenti ta’ Edrichton huma li I-Qorti tal-Appell sejset
is-sentenza attakkata fuq fatti li skontha ma jezistux, ghaliex fi kliemha |-
Qorti grat hazin il-kuntratti inkwistjoni u applikat formula matematika i
ntuzat fkawza li ¢-¢irkostanzi taghha kienu differenti minn dik ta’ din il-

kawza.

41. Fil-fehma tal-Qorti dawn I-ilmenti mhumiex fejjieda, u sahansitra

jxaqilbu lejn il-fieragh.

42. Ibda biex, fl-Artikolu 811(l) tal-Kodi¢i ta’ Organizzazzjoni u
Proéedura Civili, il-ligi taghmilha ¢ara li din il-kawzali tista’ tintuza biss
sakemm «il-fatt ma jkunx punt ikkontestat illi jkun gie deciz bis-sentenza»
(ara fdan is-sens Marie-Louise Muscat Inglott sive Marie-Louise
Muscat Manduca et v. Louis Manduca moghtija mill-Qorti tal-Appell fis-
6 ta’ Dicembru, 2002, Saviour Ellis pro et noe v. Rita Ellis et magtugha
mill-Qorti tal-Appell fis-16 ta’ Novembru, 2010 u Christopher Gauci v.
Kummissarju tat-Taxxa fuq il-Valur Mizjud deciza mill-Qorti tal-Appell

fl-20 ta’ Lulju, 2020).
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43. F’dan il-kaz, sa mill-ewwel talba tar-rikors mahluf li bih I-Avukat
Malcom Cassar ressaq din il-kawza, jirrizulta li wiehed mill-punti ewlenin
li 1-Qorti kellha tiddec¢iedi dwaru kien jorbot mal-fatt dwar jekk I-
appartament akkwistat minnu kienx soggett «ghal awment ta’ subcens

anwu u perpetwu ta’ £1.275 rivedibbli bil-mod indikat fil-kuntratt tat-3 ta’

Marzu 1969 fl-atti tan-Nutar Paul Pullicino.»

44. Wiehed mill-punti ta’ kontestazzjoni li kellu jigi deciz fdin il-kawza
kien ghalhekk dwar il-kwistjoni li gieghda titqangal minn Edrichton fir-
rikors ta’ ritrattazzjoni u sewwasew dwar jekk il-kuntratt tat-3 ta’ Marzu,
1969, kienx jaghti lok ghar-revizjoni tal-awment fis-subcens li kien fadal

fllammont ta’ £1.275.

45. Wara kollox anke Edrichton gharrfet dan, u fil-fatt meta hija giet
biex tressaq is-sottomissjonijiet taghha quddiem il-Prim’Awla tal-Qorti
Civili hija stess fissret:

«llli I-kwistjoni bejn il-partijiet titratta dwar kif ghandha tinhadem ir-
revizjoni ta’ dan is-subcens u l-ewwel punt ta’ divergenza jittratta dwar
jekk is-subcens ghandux jigi rivedut kollu kemm hu (li hija |-pozizzjoni
tas-soc¢jeta konvenuta) jew inkella ghandux jinhadem fuq dik il-parti tas-
subcens li tirrizulta wara li jitnaqqas I-ammont tac-¢ens originali dovut lill-
Uffic¢ju Kongunt (kif jikkontendu [-atturi)

i |-fatt li r-revizjoni kellha tinhadem fuq is-subcens kollu ta’ LM70
tirrizulta cara mill-fatt li -klawsola li tirregola r-revizjoni titkellem minn
revizjoni ta’ subcens ta’ LM 70 u titkellem ukoll dwar 70 gurnata
lavorattiva, kif jirrizulta mill-kuntratt tat-3 ta’ Marzu 1969: «The subground
rent of seventy pounds (£70) per annum shall be revised and re-
assessed after the lapse of twenty five years from the fifteenth April one
thousand nine hundred and sixty five which revision shall be based solely
on the value of the pound sterling on that future date as compared to its
present value, that is to say, ...» (silta mehuda minn pagna 321 tal-atti
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tal-kawza).

46. Ta’ min jghid li dan il-punt baga’ missielet sal-istadju tal-appell tant
li fost affarijiet ohrajn, Edrichton talbet it-thassir tas-sentenza tal-
Prim’Awla tal-Qorti Civili fdik il-parti fejn il-Qorti lagghet I-ewwel talba tal-
Avukat Malcom Cassar u sabet li: «l-appartament numru 35, Block 5,
Dolmen Court, Triq il-Kurazza, I-Qawra, hu soggett ghal subcens annwu
u perpetwu ta’ £4.40.5 rivedibbli fl-2015 kif indikat fil-kuntratt tal-5 ta’

Lulju, 1996, u ghall-awment ta’ sub¢ens annwu u perpetwu ta’ £1.27.5

rivedibbli skont il-kuntratt tat-3 ta’ Marzu, 1969, in atti tan-Nutar Paul

Pullicino.»

47. Wiehed mill-punti ewlenin li kellha tiddeciedi |I-Qorti tal-Appell kien
proprju ghalhekk dwar jekk il-kuntratt tat-3 ta’ Marzu, 1969, kienx jaghti
lok ghar-revizjoni ta’ dik il-parti tal-awment tas-subc¢ens fl-ammont ta’
£1.275 biss, jew inkella jekk ir-revizjoni kellhiex issir fuq I-ammont tas-

subcens kollu, bhalma kienet u ghadha gieghda tippretendi Edrichton.

48. Jekk il-klawsola li gieghda tirreferi ghaliha Edrichton setghetx
tinftiehem bil-mod ta’ kif eventwalment fehmitha I-Qorti tal-Appell kien
ghalhekk wiehed mill-punti kkontestati li kellu jigi deciz fis-sentenza
attakkata, u mbilli I-Qorti tal-Appell ma interpretatx il-klawsola inkwistjoni
bil-mod ta’ kif kienet u ghadha gieghda tippretendi Edrichton, ma jfissirx

li I-Qorti grat dak il-kuntratt b’mod hazin jew inkella sejset id-decizjoni
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taghha fuq is-suppozizzjoni li I-kuntratt inkwistjoni kien jghid mod, meta

fil-fatt jghid haga ohra.

49. Fis-sewwa, fritrattazzjoni tant il-kawzali tal-Artikolu 811(l) il-Qorti
ma tistax tintalab tiddeciedi jekk I|-apprezzament tal-fatt imwettaq fis-
sentenza attakkata kienx wiehed tajjeb jew le (ara Anika Psaila Savona

v. CHI Limited moghtija mill-Qorti tal-Appell fit-18 ta’ Gunju, 2024).

50. Dagshekk iehor li I-Qorti ma tistax tgharbel jekk il-
konsiderazzjonijiet fis-sentenza attakkata, li wasslu ghas-suppozizzjoni
tal-ezistenza jew l-assenza ta’ dak il-fatt, kinux tajba jew hziena (ara
Prokuratur Legali Joseph Zammit nomine v. Michael Fenech pro et
noe deciza mill-Qorti tal-Appell fil-31 ta’ Awwissu, 2021). Dan ghaliex il-
proc¢edura ta’ ritrattazzjoni mhijiex mahsuba li sservi bhala grad iehor ta’
appell (ara George Camilleri et v. David Buttigieg et moghtija mill-Qorti

tal-Appell fit-28 ta’ Frar, 2023).

51. B’rabta shiha ma’ dan, huwa wkoll mizmum li l-izball li jkun qieghed
jilmenta dwaru r-ritrattand ma jridx ikun imiss mal-kriterji jew karattri li
bihom il-fatt ikun gie jew seta’ gie mifhum mill-gudikant li ta s-sentenza li
jkun gieghed jintalab it-thassir taghha, ghaliex dan ma jkunx zball li johrog
mill-atti imma fis-sewwa konvin¢iment insindakabbli tal-gudikant (ara

Josephine Camilleri et v. Joseph Camilleri moghtija mill-Qorti tal-
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Appell fis-26 ta’ Marzu, 2021). Fi kliem aktar hafif, irid jintwera li I-izball
ikun wiehed materjali ta’ fatt u mhux zball ta’ kriterju jew ta’
interpretazzjoni (ara Dr. Patrick Spiteri v. Sylvana Spiteri moghtija mill-

Qorti tal-Appell fil-31 ta’ Mejju, 2023).

52. Edrichton ma tistax ghalhekk tinheba wara I-kawzali taht I-Artikolu
811(l) sabiex tipprova tattakka I-mod dwar kif il-Qorti tal-Appell fehmet u

interpretat il-kuntratt inkwistjoni.

53. Ghalkemm Edrichton ghandha kull dritt li ma tagbilx mad-decizjoni
tal-Qorti tal-Appell u mal-mod dwar kif din interpretat il-kuntratt tat-3 ta’
Marzu, 1969, b’dagshekk dan ma johlogx zball ta’ fatt skont I-Artikolu
811(l) (ara Marc Aquilina et v. Giuseppi Aquilina et moghtija mill-Qorti

tal-Appell fit-18 ta’ Gunju, 2024).

54. Kif inghad mill-Qorti tal-Appell fis-sentenza Joseph Agius et v.
Golu Spiteri maqtugha fil-31 ta’ Mejju, 2019, kawza ta’ ritrattazzjoni
m’ghandhiex isservi sabiex issir interpretazzjoni differenti minn dik tal-
Qorti li tkun iddecidiet il-kawza, ghaliex inkella din il-Qorti tkun gieghda
tgis appell minn decizjoni li ma tistax tigi appellata (ara wkoll Maria
Dolores sive Doris Debono v. Alfred Galea et deciza mill-Qorti tal-

Appell fil-15 ta’ Frar, 2006).
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55. Langas ma jista’ jintesa li I-kwistjoni quddiem il-Qorti llum mhijiex
dwar jekk ir-ragunament tas-sentenza attakkata huwiex tajjeb jew le jew
inkella huwiex issostanzjat bizzejjed. Mod iehor, il-kwistjoni hi jekk dik is-
sentenza hijiex |-effett ta’ Zball dwar fatt li ma kienx punt ikkontestat deciz
fis-sentenza (ara Catherine Caruana et v. Martin Farrugia et moghtija

mill-Qorti tal-Appell fis-27 ta’ Jannar, 2021).

56. Fil-fehma tal-Qorti f'dan il-kaz ma hemm I-ebda Zball ta’ din I-
ghamla, u dan jghodd ukoll sa fejn il-Qorti rreferiet lejn is-sentenza tal-
Qorti tal-Appell tas-27 ta’ Frar 2003, fil-kawza fl-ismijiet tal-Avukat Dottor
Marco Griscti nomine v. Edrichton Holdings Limited wara Edrichton

Estates Limited, biex hadmet kemm kellha tkun iz-Zzieda fis-sena 1990.

57. Minbarra i din il-Qorti ma tistax timmagina kif ir-riferenzi lejn il-
gurisprudenza jistghu xi darba jitgiesu li jaqghu fil-kategorija ta’ zball ta’
fatt bil-mod ta’ kif imsemmi fl-Artikolu 811(1), fkull kaz il-Qorti jidhrilha li
anke hawnhekk Edrichton gieghda ghal darb’ohra tipprova troxx il-bzar fl-

ghajnejn.

58. Bhal fil-kawza fl-ismijiet tal-Avukat Dottor Marco Griscti nomine
v. Edrichton Holdings Limited wara Edrichton Estates Limited, fdan
il-kaz, il-kuntratt tat-3 ta’ Marzu, 1969, jipprovdi li z-zieda ghandha

tinhadem fuq il-bazi tal-paga minima ta’ gurnata xoghol fMalta, u dan fdik
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is-sena rilevanti li fiha ghandha ssir ir-revizjoni. Ir-rata bazi hija ghalhekk
indipendenti ghalkollox minn jekk wiehed jiehux il-valur tas-subc¢ens kollu

jew inkella dik il-parti tal-awment fis-subcens biss.

59. Kemm fil-kaz tal-lum, kif ukoll fil-kaz li saret riferenza ghalih fis-
sentenza attakkata, I-ezercizzju ta’ revizjoni kellu wkoll jitwettaq fis-sena
1990 u ghalhekk ir-rata bazi, jigifieri I-multiplier, li bih kellha tinhadem iz-

zieda fiz-zewq kazijiet kienet |-istess.

60. F’¢irkostanzi bhal dawn, il-Qorti tal-Appell ghamlet ghalhekk
sewwa li hadmet iz-Zieda fuq ir-rata bazi ta’ Lm6.80 li tissemma fis-
sentenza tal-Avukat Dottor Marco Griscti nomine v. Edrichton
Holdings Limited wara Edrichton Estates Limited, u dan ghar-
ragunjiet ovviji li miz-zmien li fih inghatat dik is-sentenza fis-27 ta’ Frar
2003, saz-zmien li fih inghatat is-sentenza attakkata, il-paga minima ta’

gurnata xoghol fis-sena 1990 ma setghetx inbidlet.

61. L-ilmenti ta’ Edrichton dwar |li s-sentenza attakkata hija milquta

minn zball ta’ fatt huma ghalhekk manifestament bla sies, u ghal dawn ir-

ragunijiet kollha geghdin jigu michuda.

62. It-tieni u l-ahhar raquni li ghaliha Edrichton gieghda titlob it-thassir

tas-sentenza maqtugha minn din il-Qorti fil-15 ta’ Novembru, 2023, hija li
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fdin is-sentenza giet applikata I-ligi b’mod hazin, bil-mod ta’ kif jghid I-

Artikolu 811(e) tal-Kodiéi ta’ Organizzazzjoni u Procedura Civili.

63. Hawnhekk Edrichton tibda billi tishaq fuq il-prin¢ipju li ftehim jiswa
dags ligi bejn il-partijiet u tirraguna li galadarba fil-kuntratt tat-3 ta’ Marzu,
1969, il-partijiet li dehru fug dak il-kuntratt intrabtu li kull revizjoni ta’
subcens kellha tkun imsejsa fuq sebghin lira sterlina, hadd u xejn
m’ghandu jbiddel dak li gie miftiehem. Fid-dawl ta’ dan Edrichton tilmenta
li I-Qorti tal-Appell applikat il-ligi hazin meta qasmet i¢-¢ens u s-subcéens

ghaliex marret kontra dak li ftehmu I-partijiet.

64. Tissokta billi tosserva li meta I-partijiet ftehmu bejniethom fis-sena
1969, huma ma setghux jaghmlu distinzjoni bejn i¢-¢ens originali u s-
subcens, u dan ghaliex qabel ma dahal fis-sehh |-Att XXVII tal-1976 il-

ligi kienet differenti.

65. Skont Edrichton kien biss b’dawn it-tibdiliet tal-ahhar li I-ligi bdiet
taghraf id-divizibbilta tac-cens, u fdan il-qafas tishaq li fis-sentenza
attakkata, il-Qorti tal-Appell «applikat id-dispost tal-Att XXVII tal-1976
minflok ma applikat il-provvediment tal-Artikolu 1002 tal-Kap. 16 tal-
Ligijiet ta’ Malta, abbinat mal-ligi vigenti fil-mument tal-kuntrattazzjoni

ossia fl-1969.»
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66. Minghajr ma ghandha ghalfejn tghid hafna, il-Qorti jidhrilha li dawn

I-ilmenti huma fiergha iktar minn dawk ta’ gabilhom.

67. Ibda biex, din il-Qorti tinsab perplessa kif Edrichton hasset li hemm
lok ghal ritrattazzjoni fuq applikazzjoni hazina tal-ligi skont I-Artikolu
811(e) tal-Kap. 12 tal-Ligijiet ta’ Malta, meta hija la indikat I-artikolu tal-
ligi, li din il-Qorti suppost uzat hazin fis-sentenza hazina, u wisq ingas ma

indikat b’mod sewwa l-artikolu tal-ligi li suppost kellu jigi mhaddem ghall-

kaz.
68. Il-ligi taghmilha c¢ara fl-Artikolu 816 tal-Kodi¢i ta’
Organizzazzjoni u Proéedura Civili li min jitiob is-smigh mill-gdid ta’

kawza fuq din il-kawzali jrid isemmi liema messha kienet il-ligi t-tajba li
suppost giet applikata (ara Bernardette Gatt et v. Alessandro sive

Sandro Cassano et deciza mill-Qorti tal-Appell fid-9 ta’ Frar, 2023).

69. Ghall-ghanijiet ta’ dan I-Artikolu, mhuwiex bizzejjed ghal Edrichton
li semplicement tghid li I-Qorti tal-Appell kellha tapplika I-ligi «kif ezistenti
gabel I-emendi tal-Att XXVII tal-1976». Mod iehor, Edrichton kienet
marbuta li ssemmi l-artikolu specifiku li gieghda tirreferi ghalih u mhux
thalli kollox fl-arja bit-tama li din il-Qorti tghamlilha xogholha jew inkellha

forsi ssibilha xi haga li taf tghinha.
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70. Tassew, dan mhuwiex il-mod kif ghandhom isiru talbiet ghal
ritrattazzjoni taht din il-kawzali (ara f'dan is-sens Jeremy S. Harris noe
v. Patrick Spiteri et moghtija mill-Qorti tal-Appell fis-6 ta’ Lulju, 2023, u
HSBC Bank Malta p.l.c. v. Tal-Barrani Company Limited et moghtija

mill-Qorti tal-Appell fl-14 ta’ Dicembru, 2022).

71. 1I-Qorti wkoll tgis li Edrichton langas ma tista’ tghid li I-Qorti tal-
Appell applikat il-ligi hazin ghaliex kellha tapplika dak li jghid [-Artikolu
1002 tal-Kodié¢i Civili. Dan I-Artikolu ma jipprovdix ghal norma
imperattiva tad-dritt u n-nuggas tat-thaddim tieghu ma jsarrafx
fapplikazzjoni hazina tal-ligi fil-qafas tal-kawzali msemmija fl-Artikolu
811(e) tal-Kodiéi ta’ Organizzazzjoni u Pro¢edura Civili (ara fdan is-
sens, izda fil-kuntest tal-Artikolu 1009 tal-Kodiéi Civili, is-sentenza fl-
ismijiet: Francis Naudi noe v. Professur Joseph M Ganado et moghtija

mill-Qorti tal-Appell fit-22 ta’ Ottubru, 2024).

72. F’¢irkostanzi bhal dawn, it-talba ta’ Edrichton taht il-kawzali tal-
applikazzjoni hazina tal-ligi ma tistax tigi mistharrga, u dan ghaliex jonqsu
fiha dawk I-elementi essenzjali li I-ligi trid sabiex din tkun tista’ tigi
megjusa (ara Carmelo Mallia v. Alfred Mallia moghtija mill-Qorti tal-
Appell fid-29 ta’ Marzu, 2023, u Bernardette Gatt et v. Alessandro sive

Sandro Cassano et moghtija mill-Qorti tal-Appell fid-9 ta’ Frar, 2023).
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73. Blahsara ghal dan, u sabiex ikun inghad kollox, il-Qorti tqis, li anke
fil-mertu, l-argumenti vagi ta’ Edrichton mhumiex siewja u sahansitra
meruti b’dak li nsibu fl-Artikolu 1524 tal-Kodiéi Civili, li jagra kif gej:

«ld-dispozizzjonijiet ta’ dan it-Titolu ghandhom japplikaw ghall-kuntratti
kollha ta’ enfitewsi sew jekk maghmula gabel kemm jekk maghmula wara
I-1 ta’ Lulju, 1976, barra minn dawk l-enfitewsi li jkunu ghalqu qabel I-
imsemmija data jew li, gabel dik id-data, ikunu spiccaw jew gew mahlula
bi ftehim, jew b’sentenza li tkun saret res judicata, jew bis-sahha ta’ ligi;
ghal dawn l-enfitewsi tal-ahhar, il-ligi li kienet applikabbli fiz-zmien meta
ghalqu, spiccaw jew gew mahlula, ghandha sa fejn ikun mehtieg, tibqa’
tapplika.»

74. Thares minn fejn thares l-ilmenti ta’ Edrichton mhumiex ghalhekk
misthogga, u ghal dawn ir-ragunijiet kollha I-Qorti sejra tkun gieghda

tghaddi biex tichad it-talbiet ta’ Edrichton.

75. Qabel ma taghmel hekk, din il-Qorti pero thoss li tkun gieghda
tonqgos li kieku ma ¢canfarx lil Edrichton talli ressqget din I-azzjoni ta’
ritrattazzjoni fuqg ragunijiet ghalkollox fiergha u vessatorji. Mill-mod ta’ kif
Edrichton fasslet ir-rikors ta’ ritrattazzjoni u nisget I-argumenti taghha
jidher bi¢-car li hija ppruvat iggebbed kemm tiflah sabiex tipprova ssib kull
skuza bil-ghan li forsi jirnexxielha tiftah mill-gdid il-mertu tal-kawza. Dan
it-tentattiv fjakk ta’ Edrichton ma sarraf perd fxejn, hlief fhela ta’ hin

prezzjuz ta’ din il-Qorti.

76. Din il-Qorti ghalhekk jidhrilha li hemm ragunijiet tajbin bizzejjed
sabiex bis-sahha tas-setghat moghtija lilha fParagrafu 10 ta’ Tariffa A

mehmuza mal-Kodi¢i ta’ Organizzazzjoni u Proc¢edura Civili,
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tikkundanna lil Edrichton sabiex thallas lir-Registratur Qrati Civili u

Tribunali spejjez addizzjonali fllammont ta’ hames mitt ewro (€500).

Decizjoni

Ghaldagstant ghar-radunijiet fuq imsemmija, din il-Qorti gieghda ti¢had
it-talbiet kollha ta’ Edrichton Estates Limited ghat-thassir tas-sentenza
moghtija minn din il-Qorti fil-15 ta’ Novembru, 2023, bl-ispejjez kollha

kontra taghha.

Barra minn hekk, bis-sahha tas-setghat moghtija lilha fParagrafu 10 ta’
Tariffa A mehmuza mal-Kodi¢i ta’ Organizzazzjoni u Pro¢edura
Civili, il-Qorti gieghda wkoll tikkundanna lil Edrichton Estates Limited
sabiex thallas lir-Registratur Qrati Civili u Tribunali spejjez addizzjonali fl-

ammont ta’ hames mitt ewro (€500).

Robert G. Mangion Grazio Mercieca Christian Falzon Scerri
Agent President Imhallef Imhallef

Deputat Registratur
da

Pagna 33 minn 33



