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QORTI TAL-APPELL

IMHALLFIN

S.T.0. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF CHRISTIAN FALZON SCERRI
ONOR. IMRALLEF JOSETTE DEMICOLI

Seduta ta’ nhar il-Hamis, 5 ta’ Dicembru, 2024.

Numru 2
Rikors numru 175/2013/1 GM
HSBC Bank Malta plc (C 3177)
V.

Alexander Boiciuc u Tomas! Mikalauskas bhala mandatarju
specijali ta’ Kristina licenkaite u b’digriet ta’ din il-Qorti tal-15 ta’
Frar, 2024 gie ordnat li Tomas Mikalauskas m’ghandux jibqga’ jidher
fl-okkju ta’ din il-kawza bhala mandatarju specjali ta’ Kristina
llcenkaite u b’digriet iehor ta’ din il-Qorti tal-5 ta’ Gunju, 2024 |-
Avukat Dr Victor Bugeja u |-Prokuratur Legali Hilda Ellul Mercer
inhatru bhala kuraturi deputati sabiex jirrapprezentaw lil Kristina
llcenkaite

[I-Qorti:

1. Din hija sentenza dwar appell imressaq mill-konvenut Alexander

1 Fir-rikors manluf ismu nkiteb Tomas
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Boiciuc mis-sentenza tal-Prim’ Awla tal-Qorti Civili tat-2 ta’ April, 2019, |i
permezz taghha filwaqt li astjeniet milli tiehu konjizzjoni tat-tieni talba
attrici, ¢ahdet I-e¢cezzjonijiet kollha tal-konvenut Alexander Boiciuc u
lagghet il-bgija tat-talbiet attri¢i, b’dan li kkundannat lill-konvenuti in
solidum sabiex ihallsu s-somma ta’ €129,910 rapprezentanti danni
mg@arrba mill-Bank attur. Bl-imghax legali mid-data tas-sentenza u bl-

ispejjez kontra I-istess konvenuti.

Dahla

2. Permezz ta’ rikors mahluf imressaq fil-21 ta’ Frar, 2013, il-Bank
attur fisser li nhar is-6 ta’ Settembru, 2011 huwa gharraf lill-konvenuta
Kristina llcenkaite li hija kkwalifikat ghal self (home loan facility) fllammont
ta’ €176,000. Dan [-ammont kien jikkonsisti inkwantu ghal €126,000
akkont tal-prezz tax-xiri ta’ appartament internament bin-numru 3, fil-
blokk maghruf bhala ‘Rose Flats’, Triq Annetto Caruana, San Pawl il-
Bahar, filwaqt li I-ammont ta’ €50,000 inghata ghal xoghlijiet li kellhom

isiru fil-fond.

3. [I-Bank attur fisser li I-konvenut Alexander Boiciuc kien il-bejjiegh

tal-appartament imsemmi, liema konvenut kien jezercita |-kummerc¢ ta’

estate agent bhala ‘Alexander Estates’.
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4. Jissokta jghid li bhala garanzija ghall-hlas lura ta’ dan is-self il-
konvenuta tat ipoteka specjali u privilegg specjali favur il-Bank fuq il-fond

li kien se jinxtara.

5. [I-Bank attur jishaq li huwa ta I-kunsens tieghu ghall-ghoti tas-self
inkwistjoni abbazi tal-valutazzjoni mhejjija mill-Perit Karl Borg moghtija
mill-konvenuta u I-konvenju mhejji min-Nutar Dr Keith Calleja tad-29 ta’
Awwissu, 2011. F’dan il-konvenju ntqal li I-fond kien sejjer jinxtara ghall-
prezz globali ta’ €220,000, li minnhom il-konvenuta kienet diga hallset |-

ammont ta’ €44,000.

6. Jissokta jghid li nhar |-20 ta’ Dicembru, 2012 saret laggha bejn il-
konvenuta u Tomas Mikalauskas u uffi¢jali tal-Bank. F’din il-laggha, il-
konvenuta llcenkaite qalet li hija saret taf li Boiciuc kien se jbiegh
proprjeta tieghu meta giet biex tiffirma I-konvenju ghaliex hija saret tafu
bhala estate agent. Fissret li ma kienet qatt iltaqgghet mal-Perit Karl Borg
u li ma kienx minnu li hija hallset is-somma ta’ €44,000 kif jghid il-
konveniju. ll-konvenuta galtilhom ukoll li I-prezz miftiechem maghha kien
ta’ €180,000 izda Boiciuc galilha biex ma tghid xejn u biex thalli kollox
fidejh ghal dak li kien negozjar fuq is-self mal-Bank. Fil-frattemp hija
kienet talbet stima ohra tal-fond mixtri minnha minghand Joseph Cardona

(estate agent) li vvaluta I-fond fl-ammont ta’ €90,000.
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7. [I-Bank attur jghid li wettaq investigazzjoni interna li minnha hareg
li Boiciuc kien innegozja numru ta’ facilitajiet ohra mieghu ghal xiri ta’
proprjeta allegatament fisem klijenti tal-agenzija tieghu. Jghid li fkull kaz
irrizulta li I-valutazzjoni tal-proprjeta saret mill-Perit Karl Borg u kienet
esaderata, u li fil-kkonveniji rispettivi kollha maghmula min-Nutar Dr Keith
Calleja, gie dikjarat li kien gieghed jithallas depozitu sostanzjali li mad-

daqqa t'ghajn dan id-depozitu kien jidher i fittizju.

8. [I-Bank attur jghid li fid-dawl ta’ dak imfisser, il-kunsens tieghu
moghti fuq il-kuntratt tad-19 ta’ Settembru, 2011 ittiehed b’ghemil doluz
mill-konvenuti u b’hekk ma jiswiex. Ghaldagstant fetah din il-kawza fejn
talab lill-Qorti:
«(i) Tiddikjara illi I-kunsens tal-Bank ghas-self moghti lill-
konvenuta Kristina llcenkaite gie mehud b’ghemil doluz tal-
intimati:
(i) Tillikwida I-bilan¢ dovut mis-self li nghata lill-konvenuta
llcenkaite u tordnailli I-konvenuti solidalment bejniethom jirritornaw

I-imsemmi bilan¢ dovut;

(iii) Tillikwida d-danni kollha Ii gew sofferti mill-Bank attur minhabba
I-agir doluz u frawdolenti tal-konvenuti jew min minnhom;

(iv) Tikkundanna lill-konvenuti jew min minnhom ihallsu d-danni
kollha hekk likwidati.

Bl-ispejjez gudizzjarji u bl-imghaxijiet mid-data tas-self, kontra |-
konvenuti illi huma minn issa ingunti ghas-subizzjoni.»

9. ll-konvenut Alexander Boiciuc ressaq risposta mahlufa fit-18 ta’

Marzu, 2013, u e¢cepixxa:
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10.

«1. llli I-azzjoni proposta mill-Bank attur ma tezistix fil-ligi u hija
inammissibbli: azzjoni abbazi ta’ kunsens allegatament karpit
b’qerq tista’ potenzjalment twassal ghal azzjoni ta’ annullament ta’
kuntratt, izda difficiiment twassal ghal danni. L-ecCipjent ma
ghamel ebda att jew fatt kolpuz jew illecitu Ii tista’ twassal ghar-
responsabbilta tieghu, u kuntrattwalment ma kellu ebda relazzjoni
mal-Bank attur li tista’ tigi allegata vjolazzjoni kuntrattwali;

2. llli ma gie indikat jew premess ebda principju jew regola legali li
twassal ghar-responsabbilta tal-esponenti jew responsabbilta
solidali; ir-rikors guramentat tal-attrici huwa fattwali, izda jonqos fih
identifikazzjoni ta’ norma jew principju applikabbli;

3. llli minghajr pregudizzju ghall-premess, |-ec¢ipjent Boiciuc ma
garragx bil-Bank u ma ghamel ebda ghemil doluz: il-valutazzjoni
tal-Perit kienet sottomessa ghall-konsiderazzjoni tal-Bank, li ma
kienx obbligat illi jaccettaha fl-ahhar mill-ahhar; I-uniku involviment
tieghu kien dak ta’ bejjiegh;

4. llli I-Bank attur huwa professjonist, u ¢certament mhux novizz jew
konsumatur, fl-ghoti tas-self u ghandu ovvjament il-mezzi kollha
biex jaghmel valutazzjoni u due diligence qabel ma jaghti home
loan. Kif inhi prattika bankarja, il-Bank ghandu d-diskrezzjoni jilgax
jew le applikazzjoni ghal self. Jekk il-Bank ghazel li ma jibghatx
Perit, din kienet ghazla, diskrezzjoni u responsabbilta unika tieghu,
ghaliex kellu d-dritt kollu jibghat Perit u jaghmel il-valutazzjonijiet
tieghu dwar l-adegwatezza tal-garanziji. Jekk kien hemm xi nuggas
intern fil-procedura tal-Bank, dejjem jekk, ma ghandux jigi ritenut
responsabbli I-esponent;

Fuq kollox ghandu I-garanziji reali fuq |-immobbli Ii jista’
jenforzahom. Anzi abbuzivament ghamel sekwestru kawtelatorju
kontra I-esponenti u zammlu depozitu li ghandu l-esponenti li fada
I-Bank. Dwar dan il-metodu, I-esponenti qed jirrizerva I-pozizzjoni
u d-drittijiet tieghu.

Bir-rizerva ta’ kull azzjoni ghal danni u regolatorja kontra I-Bank
attur, it-talbiet rikorrenti ghandhom jigu mi¢huda bl-ispejjez.

Salvi ec¢ezzjonijiet ohra.»

ll-konvenuta Kristina llcenkaite ghalkemm notifikata bagghet ma
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ressqet ebda twegiba mahlufa.
11. Permezz ta’ digriet tal-14 ta’ Mejju, 2013, il-Prim’ Awla tal-Qorti
Civili ordnat li brihet I-Artikolu 2 tal-Att dwar Proéeduri Gudizzjarji

(Uzu tal-llsien Ingliz) il-proc¢eduri jitkomplew fl-llsien Ingliz.

12. B’sentenza moghtija fit-2 ta’ April, 2019, I-Ewwel Qorti ddecidiet il-
kawza billi filwaqt li astjeniet milli tiehu konjizzjoni tat-tieni talba attrici,
¢cahdet |-ec¢ezzjonijiet kollha tal-konvenut Alexander Boiciuc u lagghet il-
bgija tat-talbiet attrici b’dan li kkundannat lill-konvenuti in solidum sabiex
ihallsu s-somma ta’ €129,910 rapprezentanti danni mgarrba mill-Bank
attur. Bl-imghax legali mid-data tas-sentenza u bl-ispejjez kontra I-istess

konvenuti.

13. Ir-ragunijiet li waslu lill-Ewwel Qorti biex tiddeciedi hekk, kienu

dawn:

«Having considered that:
lll. Legal considerations:

1) Fraud is not defined by the Civil Code. In general it is any form of
deception which alters the contractual will of the victim. Labeone’s
definition ‘omnis calliditas, fallacia, machination ad
circumveniendum, fallendum, decipiendum alterum adhibita” is still
accurate in our law. Fraud, according to Trabucchi,“consiste in quei
raggiri e artifizi che vengono adoperati per ingannare una persona e per
approfittare dell’errore nel quale, in conseguenza di questi, essa e caduta,
allo scopo di farle compiere un negozio”.?The same author says that
“L’espressione ‘dolo’ viene qui usata in senso specifico, come illecito
inganno. E una specie, ciog, del genere pil vasto, ‘dolo’ che &
qualificazione subiettiva dell’atto illecito.” Therefore, there is no doubt that

2 Alberto Trabucchi, Istituzioni di Diritto Civile, 48th ed. 2017, page 133
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like any other illicit act, fraud may be either contractual or extra-
contractual.

2) Only when dealing with vice of consent (that is, with reference to
contracts) does Article 981(1) of our Civil Code attempt to define fraud by
referring to its effect: “Fraud shall be a cause of nullity of the
agreement when the artifices practised by one of the parties were
such that without them the other party would not have contracted”.

3) The means used must be capable of deceiving the victim. This capacity
must be valued concretely, not in abstract, that is, relative to the
circumstances, the personality and the fisiopsychic conditions of the
victim. According to Bianca, this requirement does not pose a limit on the
protection of the victim because it is applicable independently of whether
the error into which the victim has been led is excusable or not. The victim
may invoke vice of consent even if a normally alert person would not have
succumbed to the fraud. The requirement points to the causality that must
exist between the fraudulent action and the stipulation in the contract or
its alteration. It is enough if the means used suffice, in the circumstances,
to actually deceive the contracting party.3

4) Exaggerating the qualities of a thing or a service is not fraudulent, so
much so that it is referred to as dolus bonus, because the normal
incapacity of such a practice to deceive the client leads to the presumption
that the latter has not in fact been deceived.

5) The Civil Code in Article 981(1) abovementioned refers to artifices
practised by one of the parties. Third parties are therefore excluded. If one
of the parties is in collusion with a third party, the fraud would fall within
the parameters of this provision, and so the contract can still be annulled
on the ground of vice of consent.

6) If the deception is executed by a third party alone, the contract is validly
concluded. However, it would amount to a tort, being a violation of another
person’s liberty of contract. According to Article 1031 of the Civil Code,
“every person... shall be liable for the damage which occurs through
his fault” and the perpetrator would be liable in damages. If one of the
contracting parties has colluded in the fraud with the third party, then both
would be liable for damages ex delicto. According to Article 1049(1) of
the Civil Code: “‘where two or more persons have maliciously caused
any damage, their liability to make good the damage shall be a joint
and several liability”.

7) Article 981 deals with the situation in which the fraud was such that
without it, the victim would not have contracted. It does not deal with the
contingency that the victim would have contracted just the same, but
under different conditions. The Codice Civile Italiano of 1942 states that
in such a case (which is referred to as dolo incidente), the party in bad
faith would be liable for damages: “1440 (Dolo incidente — Se i raggiri non

3 C. Massimo Bianca, Diritto Civile, 2nd ed. Vol. 3, Il Contratto
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sono stati tali da determinare il consenso, il contratto e valido, benché
senza di essi sarebbe stato concluso a condizioni diverse: ma |l
contraente in mala fede risponde dei danni”. Since our legislator is silent,
there is nothing to impede this Court to apply the notion of dolo incidente
to this case, where the Bank, had it been aware of the true value of the
property, would have agreed to grant a smaller loan. According to legal
author Bianca:

“Il dolo incidente... rileva come vizio della volonta, ma il rimedio & solo
guello del risarcimento del danno.

“Il diritto al risarcimento del danno ha la sua fonte nel dolo quale atto
illecito, e precisamente quale atto lesivo alla liberta negoziale™;

Having further considered that:
IV. Application of the legal considerations to the facts:

1) in the case of consent to a contract vitiated by fraud, it is possible not
only to ask for the annulment of the contract according to the law
regulating contracts, but also to file an alternative action for damages
under the law regulating tort. Thus even though defendant Boiciuc was
not a party to the contract of loan, he can still be sued if he caused the
Bank to sign the contract by fraudulent means. Even though defendant
does not have a juridical relationship with plaintiff ex contractu, there is no
impediment for the subsistence of a juridical relationship ex delicto. The
first plea of defendant Boiciuc is therefore legally untenable.

2) all that our law of procedure requires of a plaintiff in his Sworn
Application is to recite the facts upon which his claim is based and then to
list his claims in a clear and comprehensible manner in such a way that
the defendant clearly understands the case being put forward against him
in such a way that he can properly defend himself. Plaintiff Bank has
fulfilled this requirement. There is no need to cite explicitly particular legal
norms or principles. Indeed the law discourages plaintiffs from doing so,
in accordance with the ancient legal principle of da mihi factum, dabo
tibiius.The second plea of defendant Boiciuc is therefore also not tenable
at law.

3) Boiciuc was not only the seller, as he states in his third plea. He took
the initiative to present to the Bank a grossly undervalued estimate of the
property which he was selling, made at his bidding and in clear collusion
with the Architect. Thus third plea cannot be upheld.

4) The fact that the Bank could have become aware of the fraud had it
made an independent valuation of the property does not exonerate
defendant of fraud. It suffices that the artifices used were capable of
deceiving the victim, and that they actually deceived him, as results from

4 4C. Massimo Bianca, Diritto Civile, 2nd ed., Vol 3, Il Contratto, para. 360, at page 667
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the legal principles outlined above in Section Il para (3). The Bank was
not acting blindly, it was relying upon the professional opinion certified in
writing by an architect, who was presumably honest and competent.

5) Regarding the last plea, which is not enumerated, the plaintiff amply
proved the inadequacy of the security.

6) In his note of submissions, defendant argues that plaintiff instituted his
case prematurely (intempestivament) because he should first sell the
property held as security for the loan and then sue for the shortfall, if any.
This however is another plea, which according to our rules of civil
procedure must be given at the beginning of the case in the Sworn Reply,
and not at the end.

7) In his note of submissions, defendant further argues that there was
nothing wrong in exaggerating the price; this being normal commercial
practice. Again, this is a defence which must be put up during the initial
stage of the proceedings. In any case the way defendant acted goes
beyond bonus malus and bears all the hallmarks of a fraudulent action as
defined above. To achieve his end, he colluded with an architect and
falsely stated that a deposit had been paid simultaneously with the signing
of a promise of sale agreement. The declared value went well beyond
acceptable variations due to the element of subjectivity: it amounted to
approximately double the real market price;

V. LIQUIDATION OF DAMAGES

The abovementioned judgement delivered by this Court on the 15th
October 2018 against defendant Illcenkaite declared that plaintiff Bank is
her creditor for €239,910.02 with 8% interest from 9th March 2017. The
highest valuation given for the tenement held as security is €110,000. So
the Court is liquidating as damages (without taking into account interests
accrued and costs) the sum of €129,910.»

14. ll-konvenut Alexander Boiciuc appella minn din is-sentenza b’rikors

imressaq minnu fit-22 ta’ April, 2019 li fih bosta aggraviji.

15. lI-Bank attur ressaq it-twegiba tieghu nhar is-16 ta’ Mejju, 2019 u

ta r-ragunijiet tieghu ghala l-appell ghandu jigi mi¢hud.
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16. llli din il-Qorti fis-seduta tat-23 ta’ Novembru, 2023, bi gbil bejn id-

difensuri tal-partijiet, ordnat li I-pro¢eduri jitkomplew bil-Malti.

17. ll-kuraturi deputati Dr Victor Bugeja u I-Prokuratur Legali Hilda Ellul
Mercer bhala rapprezentanti ta’ Kristina llcenkaite ressqu twegiba nhar
id-9 ta’ Lulju, 2024, li permezz taghha qalu li mhumiex edotti mill-fatti tal-

kaz.

18. Inzammet seduta fis-17 ta’ Ottubru, 2024, u minn hemmhekk il-

kawza thalliet ghas-sentenza ghal-lum.

Konsiderazzjonijiet:

19. L-appellant ressaq bosta aggravji li din il-Qorti sejra tikkunsidra
fhames aggravji u se jitgiesu kollha f'daqgqa billi huma marbuta ma’ xulxin

u mhux necessarjament fl-istess ordni li tnizzlu fir-rikors tal-appell.

20. L-appellant jibda bl-ewwel aggravju tieghu billi jghid li huwa mhux

legittimu kontradittur billi ma kienx parti mill-kuntratt tas-self, izda kien
biss parti ghal dak li kien il-bejgh tal-appartament. B’hekk jghid li I-Bank
appellat ma seta’ qatt jallega jew jipprova li huwa wettaq xi ghemil doluz

fuq il-kuntratt.
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21. Permezz tat-tieni_aggravju, l-appellant jissokta jghid li [-Ewwel

Qorti ma kellhiex ragun kemm meta ¢ahdet il-hames ec¢¢ezzjoni tieghu,
kif ukoll meta galet li din ma tressqitx in limine litis. Jghid li proprju bil-
magqglub huwa ecc¢epixxa li: «Fuq kollox ghandu I-garanziji reali fuq |-
immobbli li jista’ jenforzahom». 1zid ukoll |i anke fin-nota ta’
sottomissjonijiet tieghu insista li gabel kollox messu nbiegh I-appartament
inkwistjoni. Fi ftit kliem, ghalhekk isostni li I-azzjoni hija intempestiva.
Jissokta jghid li wara li I-Ewwel Qorti ghazlet li ticChad din il-hames
ecc¢ezzjoni tieghu, meta giet biex tillikwida d-danni kellha toqghod fuq il-
principji li jirregolaw l-azzjoni akwiljana u mhux timxi fuq ir-rimedju tal-

arbitrio boni viri.

22. Marbut ma’ dan, l-appellant jghid li I-likwidazzjoni tad-danni
maghmula mill-Ewwel Qorti ma kinitx tajba u dan billi:

I. 1l-Bank ma rnexxilux jipprova kemm garrab danni u I-Ewwel Qorti
sejset id-decizjoni taghha fuq sitwazzjoni ipotetika, ¢joé li mill-
bejgh tal-immobbli bis-subbasta, is-somma ta’ €110,000 biss
kienet se tingabar. Dan ma kellux ikun billi minghajr ebda dubju,

il-valur tal-proprjeta ghola matul is-snin;

ii. 1-Bank kellu l-obbligu li jnaggas id-danni u ghalhekk messu I-
ewwel enforza s-sentenza tal-Ewwel Qorti kontra llcenkaite u kien
ikun ahjar li I-Ewwel Qorti ma tillikwidax id-danni gabel ma dawn

ikunu accertati;
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Vi.

Barra minn hekk, l-appellant idur fuq il-valur moghti lill-
appartament. Isemmi diversi fatturi ohra fosthom il-lok fejn jinsab
l-appartament; Il-izvilupp potenzjali li ghandu billi I-proprjeta tista’
tigi regolarizzata tant I-iskemi tal-Awtorita tal-Ippjanar li jkun ifisser
zieda fil-valur. Isemmi wkoll li jista’ jkun hemm zvilupp billi jinbnew
zew( appartamenti ohra u penthouse b’zewg kmamar tas-sodda
u b’hekk sid l-appartament mertu tal-pro¢eduri jkollu sehem ta’
terz minn dan l-izvilupp. Jikkontesta li I-appartament mhux mibni
skont il-permess u jghid li I-Periti kollha Ii xehdu u taw I-istima

taghhom ma gablux bejniethom;

L-appellanti jinsistu wkoll li I-Bank attur kellu I-obbligu Ii jivverifika
I-valutazzjoni moghtija mill-Perit. Mhux hekk biss, il-valutazzjoni
tal-Perit Karl Borg saret ukoll fuq formola specifika tal-Bank li
jindika li huwa kien qgieghed joffri s-servizzi tieghu lill-Bank u mhux

lill-konvenuti;

L-appellant jirreferi wkoll ghal-lista ta’ xoghlijiet u ritratti li huwa
pprezenta quddiem I-Ewwel Qorti (pagni 551 sa 575 tal-process),
mil-liema jghid li ghandu jirrizulta li huwa ghamel profitt regolari

mill-bejgh tal-appartament; u

L-appellant jaghlaq dan il-punt billi jghid li -Ewwel Qorti ma tatx

piz li I-appartament baqga’ fil-pussess ta’ Tomas Mikalauskas.
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23. L-appellant fit-tielet aqggraviu jissokta jghid li I-Bank appellat

jallega fil-konfront tieghu imgiba frawdolenti ferba’ istanzi ohra Ii jinvolvu
klijenti ohra li huwa introduca lill-bank. Jghid li minflok huwa esibixxa
dokumenti rigward dawn il-klijenti mil-liema jirrizulta li dawn kienu nies ta’
min jogghod fughom u li hallsu I-facilitajiet moghtija whud minnhom
sahansitra bil-quddiem. Ghaldagstant jishaq li l-allegazzjoni tal-Bank

mhix siewja.

24. Marbut ma’ dan I-ilment, |-appellant jghid li kif irrizulta mill-provi, il-
Bank biex ta dan is-self lil Kristina llcenkaite ta piz lill-fatt li I-istess
konvenuta u s-sieheb taghha ta’ dak iz-zmien, Mikalauskas, kienu
fpozizzjoni li jhallsu lura. Kien biss wara li rrizulta li ma setax aktar isiru I-
hlasijiet minkejja li I-proprjeta tinkera minn Mikalauskas lil terzi li nholqot
din l-istorja li timplika lilu. Huwa jattakka [-kredibilita tal-istess
Mikalauskas billi jirreferi ghal xi proc¢eduri kriminali li huwa kellu, inkluz
akkuzi ta’ frodi, u li ghad ghandu. Jghid ukoll li rrizulta mill-provi li I-istess
Mikalauskas kien midhla tas-suq tal-proprjeta billi kellu I-agenzija tieghu
stess u dan il-fatt ma tqisx mill-Ewwel Qorti. L-appellant jissokta jghid li I-
Bank attur gatt ma ghajjatlu biex jaghti I-verzjoni tieghu izda ghazel li
joqghod fuq I-istorja mahluga mill-konvenuta u s-sieheb taghha. Jistagsi
wkoll kif I-Ewwel Qorti strahet fuq ix-xhieda tal-konvenuta u ghazlet li
twarrab ix-xhieda tieghu u tan-Nutar li xehed li ra lill-konvenuta tghaddi

envelop lil Alexander Boiciuc.
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25. Fl-ahhar aggravju, |-appellant jibda billi jghid li I-Ewwel Qorti ma

gisietx fid-dettall I-e¢¢ezzjonijiet tieghu mressqa fir-risposta mahlufa u
wisq angas is-sottomissjonijiet li ghamel fin-nota tieghu. Jikkritika wkoll il-
konsiderazzjonijiet legali li ghamlet I-Ewwel Qorti, billi fil-fehma tieghu
jmorru kontra s-sentenza tal-Prim’ Awla tal-Qorti Civili tat-28 ta’ Jannar,
2016 fl-ismijiet Mark Debono v. Mary Zastera, li qalet li hemm differenza
fl-elementi tal-gerq fil-ligi Maltija minn dik Taljana. Ghaldagstant isostni li
[-Ewwel Qorti haddnet hazin id-duttrina Taljana. Jghid ukoll li la I-Bank
attur irrinunzja ghat-tieni talba tieghu billi kien mexxa biex jenforza I-
kuntratt, I-Ewwel Qorti ma setghetx tilga’ t-talba ghar-rexxissjoni tal-
kuntratt ta’ self. Fl-ahhar nett, jghid li I-Ewwel Qorti tat importanza kbira
lid-differenza fil-valutazzjoni tal-appartament, izda d-dolo jew frodi gatt

ma hu prezunt u jehtieg li jigi ppruvat minn min allegah.

26.  Dinil-Qorti se tibda billi tqis X’'inhi n-natura tal-azzjoni mressga mill-
Bank appellat. Minn qari tar-rikors mahluf, wiehed mill-ewwel wiehed
jintebah li permezz taghha |-Bank attur mhux jitlob it-thassir tal-kuntratt
ta’ self u bejgh u xiri tad-29 ta’ Awwissu, 2011. Hekk kif jghidu tajjeb il-
Bank attur u kif ukoll I-Ewwel Qorti, I-azzjoni mressqa hija azzjoni ghad-
danni u mhix imsejsa fuq allegazzjoni ta’ ksur tal-kuntratt tas-self. Fi ftit
kliem, dak li gieghed jallega I-Bank huwa li meta huwa ta I-facilita ta’ self
lill-konvenuta Kristina llcenkaite, il-bank gie mqarraq dwar il-valur tal-

proprjeta u I-likwidita ta’ min kien gieghed jissellef, b’'mod li ta self ferm
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oghla minn dak li kien hemm bzonn illi jinghata. II-Bank jishaq li huwa gie
maqarraq miz-zewg konvenuti. Ghaldagstant il-fatt li I-appellant ma kienx

kontraenti fl-ewwel parti tal-kuntratt ta’ self m’ghandux rilevanza.

27. Huwa car li I-azzjoni hija msejsa fuq il-principju li huwa rifless fl-
Artikolu 1031 tal-Kodié¢i Civili, ¢joé li kull wiehed iwiegeb ghall-hsara li
tigri bi htija tieghu, u kif ukoll fuq dak li jiddisponi |-Artikolu 1049(1) tal-
Kodi¢i Civili (li ssemma wkoll mill-Ewwel Qorti), ¢joé «Meta zewd
persuni jew izjed ikunu dolozament ghamlu hsara, |-obbligazzjoni

taghhom ghall-hlas ta’ dik il-hsara hija in solidum.»

28.  Kemm hu hekk, intgal mill-Prim’ Awla tal-Qorti Civili fis-sentenza
taghha tal-5 ta’ Mejju, 2016 fl-ismijiet Anthony Azzopardi et v. Anthony
Micallef et, li biex is-sehem tal-persuna responsabbli mill-att inissel il-
htija u r-responsabbilta li tigi maghha, jehtieg jintwera (mill-parti li tallega
d-dannu u bi prova tajba kif tistenna I-ligi) li dik il-htija nisslet id-dannu
attwalment img@arrab u li tali dannu jkun imkejjel u ppruvat b’'mod ¢ert (ara
s-sentenza tal-Prim’ Awla tal-Qorti Civili tat-30 ta’ Mejju, 2002 fil-kawza

fl-ismijiet David Gatt v. Peter Calleja). Fissret ukoll i,

«il-ligi trid li meta tnejn min-nies jew aktar jahtu dolozament ghall-hsara li
jgarrab haddiehor minhabba fghemilhom, ir-rabta taghhom biex jaghmlu
tajjeb ghal dik il-hsara tkun wahda solidali (Art. 1049(1) tal-Kap 16).
Minbarra dan, il-ligi trid ukoll Ii jekk kemm-il darba I-hsara li kull wiehed
minn bosta jkun wettaq ma tkunx tista’ tigi stabbilita, min ikun bata I-hsara
jista’ jitlob il-hlas tal-hsara kollha minghand kull min irid minn dawk li jkunu
hadu sehem fiha (Art. 1050(1) tal-Kap 16).»
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29. Din I|-hekk imsejha komplicita Ccivili, kif jghallmu I[-awturi, hija
sodisfatta anke b’partecipazzjoni sekondarja, b’mezzi li jghinu b’xi mod fl-
ezekuzzjoni tal-attivita li wasslet ghall-hsara (ara s-sentenza tal-Qorti tal-
Appell tas-26 ta’ Gunju, 2015 fl-ismijiet MIB Insurance Brokers (Malta)
Limited nomine v. Maria Camilleri et nomine, li kien kaz kompletament

differenti minn dak tal-lum izda japplika l-istess principju enuncjat).

30. llli huwa accettat li biex persuna tista’ tinsab responsabbli ghall-
hsara li haddiehor ikun garrab bl-ghemil ta’ dik il-persuna, mhuwiex
mehtieg li I-ghemil wahdu ta’ dik il-persuna ikun il-kawza wahdanija tad-
dannu mg@arrab, ghaliex bizzejjed jintwera s-sehem ta’ dik il-persuna bin-
negligenza jew bir-rieda taghha biex jintrabat maghha I-piz tar-
responsabbilta ghal dak li jkun gara (ara s-sentenza tal-Prim’ Awla tal-
Qorti Civili tat-12 ta’ Jannar, 2012 fl-ismijiet Group 4 Securitas (Malta)

Limited et v. Michael Angelo Pace et).

31. Ghalhekk fid-dawl ta’ dan kollu, il-fatt li l-appellant ma kienx
kontraenti fil-kuntratt ta’ self ma hux relevanti. Fuq kollox, marbut ma’ dan
insibu wkoll I-ewwel aggravju fejn jinsisti li mhux legittimu kontradittur. Illi
l-appellant ma ressaq I-ebda ec¢ezzjoni f'dan is-sens. Jinghad li jinsab
ormai assodat fil-gurisprudenza taghna li I-e¢¢ezzjoni tal-illegittimita tal-
persuna hija perentorja tal-gudizzju ghaliex jekk tintlaga’ I-gudizzju jaga’

u jispic¢a u ghalhekk dik I-e¢¢ezzjoni tista’ titgajjem ukoll fkull stadju tal-
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proc¢ess imqar fil-grad tal-appell (ara s-sentenza tal-Qorti tal-Appell tas-
16 ta’ Dicembru, 2019 fl-ismijiet Stephen Scicluna v. Perit Claude

Busuttil).

32. Mizmum dan kollu, minn dak li ntqal aktar ‘il fuq ghandu jirrizulta li
hekk kif inhi impustata |-azzjoni attrici, [-appellant minghajr I-icken dubiju
huwa legittimu kontradittur. [I-Bank attur gieghed jixlih li kienet I-imgiba
garrieqa tieghu flimkien mal-konvenuta li wasslet sabiex il-Bank jaghti s-

self li ta. Naturalment jekk il-Bank attur ghandux ragun hija kwistjoni ohra.

33. Ghalhekk dan I-aggravju se jigi michud.

34. Nghaddu issa ghat-tieni aggravju, fejn I-appellant jghid li I-Ewwel

Qorti ma messhiex ¢ahdet il-hames eccezzjoni tieghu u jghid li din fiha
kienet tinkorpora |-ec¢¢ezzjoni ta’ intempestivita. L-Ewwel Qorti ¢ahditha
billi galet li din hija e¢cezzjoni li kellha titressaq in limine litis u mhux lejn
l-ahhar tat-twegiba mahlufa. Din il-Qorti fl-ewwel lok ma taqgbilx Ii I-
appellant ressaq |-e¢¢ezzjoni tal-intempestivita tal-azzjoni meta gal fl-
eccezzjoni tieghu li I-Bank ghandu I-garanziji reali fug I-immobbli li jista’
jenfurzahom. Bl-ebda tigbid ta’ immaginazzjoni ma jista’ jinghad li din il-
frazi tfisser hekk. Dan barra mill-fatt li ma jistax jinghad li I-azzjoni kienet

intempestiva mehud inkonsiderazzjoni ta’ kif zvolgew i¢-cirkustanzi.
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35. Ghaldagstant anke dan I-aggravju se jigi michud.

36. Nghaddu ghalhekk ghall-aggravji dwar il-mertu nnifsu tal-azzjoni

attrici.

37. i I-kkonvenuta Kristina llcenkaite baqghet kontumaci u llum hekk
kif rapprezentata mill-kuraturi deputati ma ressqu ebda sottomissjonijiet.

Jigi b’hekk li s-sentenza appellata hija gudikat fil-konfront taghha.

38. Jehtieg ghalhekk f'dan l-istadju li din il-Qorti tixtarr mill-gdid il-provi
fl-atti sabiex tasal ghall-konkluzjonijiet taghha dwar kemm I-azzjoni attri¢i
fil-kkonfront tal-appellant gietx ippruvata kif sabet I-Ewwel Qorti. Dan
ghandu jkun il-punt tat-tlug gabel kull konsiderazzjoni dwar I-aggravji I-

ohra dwar il-likwidazzjoni maghmula mill-Ewwel Qorti.

39. Jirrizulta mill-provi li I-appellant Alexander Boiciuc kien jopera
agenzija immobiljari. Min-naha I-ohra, il-konvenuta Kristina llcenkaite u
Tomas Mikalauskas kienu koppja. Irrizulta wkoll li I-istess Mikalauskas
ukoll kien jahdem fl-istess settur tal-proprjeta f'xi zmien. Dawn tal-ahhar
kienu geghdin jghixu fil-kiri u bdew ifittxu proprjeta sabiex tinxtara.
litagghu mal-appellant, raw I-appartament inkwistjoni u gie deciz kif anke
imfisser mill-konvenuta |i dan kien se jinxtara fisimha ghaliex

Mikalauskas kellu xi kaz quddiem il-Qrati Maltin.
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40. Jirrizulta mill-konvenju tad-29 ta’ Awwissu, 2011 li l-appellant
wieghed li jbiegh proprjeta tieghu, ¢joé l-appartament inkwistjoni, lill-
konvenuta ghall-prezz ta’ €220,000, magsumin inkwantu ghal €170,000

bhala valur tal-proprjeta u €50,000 inkwantu ghal valur tal-finishings. Gie

dikjarat li |-konvenuta kienet gieghda thallas lix-xerrej is-somma ta’
€44,000.
41. ll-konvenuta kien jehtiegilha li tiehu self minn bank lokali u jidher li

l-appellant offra li jkun huwa li jaghmel |I-arrangamenti ghal dan.

42. Fis-6 ta’ Settembru, 2011, il-konvenuta giet infurmata mill-Bank i
kkwalifikat ghas-self fl-ammont ta’ €176,000 konsistenti fllammont ta’
€126,000 akkont tal-prezz tax-xiri tal-appartament u €50,000 f'xoghlijiet li
kellhom isiru fdan il-fond. Il-konvenuta ntalbet mill-Bank Ii tipprovdi
valutazzjoni tal-proprjeta u tax-xoghlijiet mhejjija minn Perit (ara pagni 6

sa 8 tal-process).

43. Ghalkemm l-appellant jichad dan, perd mix-xhieda imressga kemm
tal-konvenuta u tal-istess Perit Karl Borg, huwa ha hsieb li jgib stima tal-
fond. L-istess Perit Borg hejja ittra lill-Manager HSBC Msida Branch
datata 9 ta’ Settembru, 2011 fejn kiteb li huwa kien spezzjona dan I-
appartament u li, «I confirm that the apartment is complete and all the

finishes are present and up to specification. The current value of the
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apartment is €230,000» (ara pagna 17 tal-process). ll-konvenuta xehdet
li hija qatt ma Itaqgghet mal-Perit Borg, filwaqt li |-istess Perit Borg
jikkonferma li qatt ma ltaga’ mal-konvenuta u li kien imgabbad mill-
appellant. Ghal dak li hija valutazzjoni dan il-Perit xehed li huwa jnizzel I-
ammont li jghidlu I-klijent, li fdan il-kaz kien |-appellant. L-istess Perit
iddikjara dan ukoll anke mar-rapprezentanti tal-Bank meta ssejjah biex
jaghti spjegazzjoni dwar stejjem li kien provda lill-Bank dwar varji

proprjetajiet.

44. L-istess Perit Borg fid-9 ta’ Settembru, 2011 mela formola
«Inspection and Valuation Report for Residential Property Charged or to
be Charged to HSBC Bank Malta plc» fejn tnizzel li I-klijenta tieghu kienet
Kristina llcenkaite (li tikkonferma li hallset ghal xogholu izda gatt ma
ltaqghet mieghu) u ddikjara li valur fis-suq tal-proprjeta kien €180,000, u
l-valur tal-proprjeta fis-suq wara li tkun kompluta se jkun €230,000 (ara

pagni 12 sa 16 tal-process).

45. Fid-19 ta’ Settembru, 2011 die ppubblikat il-kuntratt ta’ self u bejgh
u xiri dwar l-appartament inkwistjoni, li permezz tieghu Kristina licenkaite
inghatat self ta’ €176,000 mill-Bank attur fl-ewwel parti tieghu, u fejn fit-
tieni parti I-appellant biegh lill-istess konvenuta I-appartament ghall-prezz

ta’ €220,000 u dakinhar tal-kuntratt thallas I-ammont ta’ €176,000.
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46. Bhala garanzija ghall-hlas lura tas-self tat ipoteka specjali u

privilegg fuq I-appartament li nbiegh.

47. Gara li l-konvenuta wara xi ftit pagamenti waqqfet thallas il-

pagamenti dovuti lill-Bank.

48. 1l-Bank attur jghid li lejn I-ahhar tas-sena 2012 innota li fnumru ta’
tranzazzjonijiet li fihom kien involut I-appellant kien hemm
dokumentazzjoni dubjuza, partikolarment b’rabta mal-valutazzjonijiet tal-
proprjeta mill-Perit. Irrizulta lill-Bank li huwa kien involut fost ohrajn fi tliet
facilitajiet ohra fosthom tal-konvenuta u dejjem kien hemm I-istess Nutar
involut u l-istess Perit, bil-proprjeta tinghata valur aktar milli jkollha u

depozitu gawwi lill-bejjiegh fuq il-konvenju.

49. Jirrizulta mill-provi li l-appellant kien meqjus bhala premier

customer mal-Bank.

50. Jirrizulta li meta tqajjem dan is-suspett, il-Bank gabbad Perit tieghu
sabiex ihejji stima tal-fond. Il-Perit Caruana Montalto kkonkluda Ii I-
appartament kellu problemi bil-permessi tal-ippjanar u wara li gies il-
fatturi kollha kkonkluda li I-fond ma kienx jiswa aktar minn €80,000 (ara

Dok ECM fpagni 115 sa 143 tal-process)
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51. FI-20 ta’ Dicembru, 2012 saret laggha gewwa I|-Bank f'Hal Qormi,
li ghaliha kienu prezenti Dr Eric Mamo, Joseph Fenech, Edward Mizzi,
Rose Vella, u Dorianne Camilleri ghall-Bank u Kristina llcenkaite u Tomas
Mikalauskas. Mix-xhieda tar-rapprezentanti kollha tal-Bank johrog i
dakinhar tal-laqgha, il-konvenuta qalet |i ndunat li l-appellant kien se
jbiegh proprjeta tieghu dakinhar tal-konvenju u kienet tafu biss fuq bazi
professjonali. Iddikjarat li gatt ma kienet iltaqghet mal-Perit Borg u ma
kinitx taf jekk dan il-Perit kienx mar jispezzjona l-appartament. Qalet li hija
kienet qgablet li se tixtri |-appartament ghall-prezz ta’ €180,000 u i
Alexander Boiciuc galilha biex thalli n-negozjati mal-Bank fidejh biex hija
tinghata self. F’din il-laggha I-konvenuta stqarret li ma kinitx taf li I-
appartament inbena bi ksur tar-regoli sanitarji, tant li kamra tas-sodda
minnhom kienet kontra I-ligi. Qalet ukoll li x-xoghlijiet fl-appartament kienu
kwazi kollha lesti mal-iffirmar tal-konvenju. Fuq kollox hija ddikjarat
maghhom li dakinhar tal-konvenju kienet hallset biss tant il-€5,000 fi flus
kontanti liema somma kienet tinkludi 1% boll. Qalet ukoll li wara kienet
gabet stima minghand adgent iehor, Joseph Cardona, u dan ivvaluta |-fond
€90,000 (ara notamenti tal-laggha fpagni 29 u 30 tal-process; kif ukoll ix-
xhieda tar-rapprezentanti tal-Bank li kollha kkonfermaw bil-gurament
taghhom dak li gara fdin il-laggha, u l-istess konvenuta kemm meta
xehdet fis-seduta tal-11 ta’ Ottubru, 2013 u fil-kontroezami fis-seduta tat-

12 ta’ Settembru, 2018).
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52. Dwar dan kollu, I-appellant jilmenta li I-Bank attur qatt ma sejjahlu
u mill-provi infatti hekk jirrizulta. Kemm hu hekk, il-Bank attur fetah dawn

il-proc¢eduri ftit wara |-laqgha fug imsemmija, ¢joe fil-21 ta’ Frar, 2013.

53. Fil-mori ta’ dawn il-pro¢eduri, I-Ewwel Qorti hatret lill-Perit Alan
Saliba bhala Perit Tekniku sabiex jaghmel valutazzjoni tal-immobbli
inkwistjoni. Mir-rapport tieghu (ara pagni 190 sa 202 tal-process) jirrizulta

hekk:

«After having considered the above, the location and the value of the
property in the year 2011, | estimate this property as freehold at the
amount of one hundred and ten thousand Euro (€110,000).»

54.  lllijirrizulta li I-Bank attur fetah proceduri kontra I-konvenuta wara li
ddekadiet mill-hlas lura tas-self. Kemm hu hekk, inghatat sentenza nhar
iI-15 ta’ Ottubru, 2018 fl-ismijiet HSBC Bank Malta plc v. Avukat Dr
Leontine Calleja et nomine, li permezz taghha |-Prim’ Awla tal-Qorti
Civili ddikjarat lil Kristina llcenkaite debitrici fis-somma ta’ €239,910.02 u
kkundannata thallas din is-somma bl-imghax ulterjuri tat-8% fis-sena fuq
il-kapital dovut mid-9 ta’ Marzu 2017 sal-hlas effettiv. Bl-ispejjez kontra I-
konvenuta b’rizerva ghal kull azzjoni li hija jista’ jkollha kontra terzi. Ma

sarx appell minn din is-sentenza.

55.  Mizmum dan kollu din il-Qorti ma tistax hlief tagbel mal-konkluzjoni

li wasslet ghaliha I-Ewwel Qorti ghal dak li hija r-responsabbilta tal-
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appellant.

56. Huwa maghruf li I-qerq mhuwiex prezunt izda ghandu jigi ppruvat
(aral-Artikolu 981(2) tal-Kodié¢i Civili). Fil-ligi taghna I-prova tal-gerq trid
issir mill-parti li tallegah (ara Reverendu Sacerdot Don Francesco
Zammit v. Avukat Dottor Anthony Farrugia et dec¢iza mill-Qorti tal
Appell Kummerg¢jali fil-31 ta’ Marzu, 1967). Minbarra dan, hija trid turi
wkoll li I-parti I-ohra kellha I-fehma jew I-intenzjoni li tgarraq b’tali mod illi
tkun nisget skema bi hsieb partikolari li tilghab lill-parti I-ohra biex tersaq
ghall-ftehim (ara Caruana Galizia, Notes on Civil Law — Obligations,
pagna 272 u s-sentenza lan Busuttil et v. Carmen Taliana deciza mill

Prim’ Awla tal-Qorti Civili fis-6 ta’ Diéembru, 2002).

57. Biex il-gerq jaghti lok ghat-thassir ta’ rabta kuntrattwali, irid jintwera
li I-ghemil dizonest u I-iskemi mhaddma mill-parti li tkun garrget iwasslu
lill-parti I-ohra li tersaq ghall-ftehim bil-fehma li I-elementi essenzjali tal-
kuntratt ikunu mod, meta fil-fatt dawk |-elementi jew uhud minnhom ikunu
mod iehor (ara P.L. Joseph Zammit noe v. Joseph Fenech deciza mill

Prim’ Awla tal-Qorti Civili fl-4 ta’ Marzu, 2004).

58. Fuq kollox, dak il-gerq irid ikun ta’ tali gravita u serjeta, li kieku ma
jkunx ghalih, il-parti l-ohra ma kinitx tersaq ghall-ftehim (ara Rita

Camilleri et v. Marco Gaffarena et, deciza mill-Qorti tal-Appell fis-26 ta’
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Mejju, 2017). Jekk imbaghad, il-gerq ikun tali li jwassal lill-parti mgarrqa
ghal zball dwar |-oggett tal-ftehim, tali zball irid ikun wiehed skuzabbili,
jigifieri wiehed li |-parti mgarrqa ma setghetx tintebah bih bid-dehen
ordinarju taghha (ara Paul Tanti pro et noe et v. Sammy Mifsud et noe
deciza mill-Qorti tal-Appell fit-23 ta’ Settembru, 2009; Monique Troisi et
v. Kristino Abela et dec¢iza mill-Qorti tal-Appell fis-27 ta’ Marzu, 2020 u
Joseph Mary Cutajar et v. S.C. & Company Limited deciza wkoll mill-

Qorti tal-Appell fil-5 ta’ Ottubru, 2023).

59. lli kif diga stabbilit din il-Qorti, il-kawza tal-lum ma kinitx mahsuba
sabiex il-kuntratt ta’ self, bejgh u xiri ji§i rexxiss minhabba vizzju fil-
kunsens, izda sabiex jigi ddikjarat li |-konvenuti garrqu bil-Bank u
minhabba f'hekk il-Bank spi¢¢a biex silef ammont ta’ flus li kieku ma kienx
jislef u b’kawza ta’ din I-imgiba |-Bank garrab danni. Ghalhekk il-kawza
hija msejsa fuq tort u hekk kif ikkonkludiet |I-Ewwel Qorti jekk parti
kontraenti fkuntratt ikkonkludiet ma’ terz biex tiddefrawda lill-kontraenti I-
iehor fuq il-kuntratt, bit-thaddim tal-Artikolu 1049(1) tal-Kodiéi Civili t-

tnejn li huma jkunu passibbli ghal danni ex delicto.

60. It-taghlim fuq riportat dwar il-gerq (ghalkemm jissemmew f'sentenzi
li stharrgu vizzju tal-kunsens frabta kuntrattwali) xorta wahda jista’

jiggwida lil din il-Qorti ghall-elementi li ghandha tfittex dwar xi jwassal ghal

qgerq.
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61. Minn dak li rrizulta mill-provi din il-Qorti tqis li §ie ppruvat li I-imgiba
ta’ Boiciuc ghenet mhux ftit biex il-Bank attur jigi mqarraq u jaghti self
aktar milli kieku kien lest li jaghti fic-Cirkostanzi. Ibda biex, l-appellant
ghaliex kien megjus bhala klijent tajjeb tal-Bank (u ta’ dan huwa kien
konxju) gal lill-konvenuta biex thalli fidejh ghan-negozjati mal-Bank. II-
konvenuta kkonfermat li I-prezz miftiehem ghall-appartament kien ta’
€180,000 izda fuq il-konvenju tnizzel li I-prezz kien se jkun €220,000.
Madankollu I-konvenuta baqghet ghaddejja u ffirmat il-konvenju anke jekk
il-prezz imnizzel kien differenti minn dak miftiehem. Mhux hekk biss, gie
ddikjarat li hija hallset fuq il-konvenju s-somma ta’ €44,000 meta
mbaghad stqgarret |i hallset ftit angas minn €5,000 fuq il-konvenju. In-
Nutar Dr Keith Calleja filwaqt li xehed li ra envelop jghaddi quddiemu, biss
pero I-flus ma nghaddewx quddiemu izda xorta wahda nizzel |-ammont

indikat lilu. ll-konvenuta tghid li hija fdat lill-appellant u halliet fidejh.

62. Din il-Qorti tqis li ghandha toqghod fuq ix-xhieda tal-konvenuta
ghaliex meta titqies il-mod ta’ kif saret valutazzjoni tal-proprjeta tixhet
dawl gawwi fuq dak li sehh. Kien |-appellant Boiciuc li kellem lill-Perit Borg
sabiex jaghmel il-valutazzjoni tal-proprjeta. Dan il-Perit ma ddejjag xejn
jghid li huwa nizzel I-ammont li gallu I-klijent, li fdan il-kaz kien Boiciuc,
billi I-istess Perit gal li ma kienx iltaga’ mal-konvenuta. ll-mistogsija tigi
wahedha: ghalfejn I-appellant ried i |-proprjeta tigi stmata €220,000 u

mhux tinghata stima tal-valur fis-suq attwali tal-proprjeta?
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63. It-twediba hija ovvja: huwa maghruf i Bank meta jigi biex isellef
somma ghax-xiri ta’ proprjeta ma jsellifx I-ammont shih lix-xerrej, ghaliex
jippretendi li parti mill-prezz tkun thallset mill-istess xerrej. F'dan il-kaz
meta wiehed jaghmel il-kalkoli jirrizulta li I-Bank gie li sellef lill-konvenuta
tista’ tghid il-prezz shih miftiehem tal-appartament, ¢joe €176,000 minn
€180,000. Mhux hekk biss, sabiex il-Bank ikollu mohhu mistrieh dwar il-
likwidita tal-konvenuta gie dikjarat fil-konveniju li hija hallset €44,000 meta
mbaghad I-istess konvenuta kkonfermat li mhux minnu li hallset dan I-
ammont. Effettivament langas in-Nutar ma kkonferma li dan il-hlas sar
quddiemu. Mhux hekk biss, mehud inkonsiderazzjoni li I-konvenuta wara
ftit xhur waqqgfet thallas, din il-Qorti wkoll tgis li huwa verosimili li I-istess
konvenuta ma kellhiex dawk l-ammonti ta’ flus fidejha fiz-zmien tal-

konvenju.

64. Barra minn hekk, anke ghal dak li hu l-ammont ta’ €50,000 Ii
kellhom ikunu ghax-xoghlijiet fl-appartament, jidher li dan kien ammont
ukoll minfuh, billi I-appartament kien diga kwazi lest. L-appellant ressaq
prospett izda dawn huma biss ammonti u dati ta’” meta suppost saru x-

xoghlijiet u nxtraw I|-affarijiet, imma prova permezz ta’ rcevuti ma saritx.

65. i l-appellant jghid li I-Bank attur ma messux gaghad fuq I-istima
pprezentata mill-konvenuta u messu gabbad Perit tieghu. Fid-dinja ideali

dan ikun l-aktar pass ghaqli ghal kull Bank li jibghat Perit tieghu biex
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iserrah rasu fuq il-valur tal-proprjeta li se tkun se tinbiegh u Ii fl-ahhar mill-
ahhar se tinghata lilu bhala garanzija ghall-istess self. Perd wiehed irid
igis li I-Bank ma jkollux quddiemu talba wahda biss ghall-ghoti ta’ facilita
ta’ self, izda fuq kollox, ma jridx jintesa li fkull relazzjoni ghandha tkun
prezenti r-rieda tajpa. Dan huwa prinéipju sagrosant. ll-klijent huwa
obbligat li jimxi mal-Bank b’rieda tajba u f'dan il-kaz I-appellant li kien il-
persuna li ressget lill-konvenuta lejn il-Bank ma mexiex b’rieda tajba
ghaliex kien huwa li holog sitwazzjoni fejn il-Bank kien minghalih mod

meta fil-fatt irrizulta mod iehor.

66. Ta' din l-imgiba qgarrieqa jehtieg ghalhekk li huwa jgorr ir-
responsabbilta ta’ ghemilu. Ir-responsabbilta tal-konvenuta hija evidenti
wkoll, izda din il-Qorti m’ghandhiex ghalfejn tistharrigha billi diga nstabet

responsabbli mill-Ewwel Qorti u ma sar ebda appell minnha.

67. L-appellant ipprova jixhet dell ikrah fug Tomas Mikalauskas b’mod
li jiskossa I|-kredibilta tieghu billi jirreferi ghall-kazijiet li kellu quddiem il-
Qrati ta’ gurisdizzjoni penali, kif ukoll ghall-kaz penali li gie deciz fil-
konfront tieghu u nstab hati tal-imputazzjonijiet mressqga fil-konfront
tieghu. Dan kien kollu ta’ xejn ghaliex hareg b’mod ¢ar li Mikalauskas
f'dawn il-pro¢eduri xehed dak li verament sehh, anke ghaliex mill-provi x-

xhieda tieghu giet korroborata.
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68. Nghaddu issa ghal-likwidazzjoni tad-danni. L-appellant ressaq
bosta sottomissjonijiet dwar il-mod kif I-Ewwel Qorti mxiet u likwidat id-
danni. Fl-ewwel lok, l-appellant jghid hazin li I-Ewwel Qorti likwidat id-
danni arbitrio boni viri. Qieset li I-konvenuta giet ikkundannata thallas lill-
Bank l-ammont ta’ €239,910 bl-imghax legali mid-9 ta’ Marzu, 2017 u
minn dan l-ammont nagset l-ammont ta’ €110,000 li kienet il-valutazzjoni

tal-Perit Tekniku tal-appartament moghti bhala garanzija lill-Bank.

69. Imwarrab dan il-punt, l-appellant jghid li I-Ewwel Qorti ma qisietx
diversi fatturi. Ghal dak li huwa I-potenzjal tal-fond, huwa minnu li I-istess
Perit Tekniku qal li jista’ jkun hemm zvilupp fuq I-arja tal-blokka, izda I-
Perit Tekniku meta ta |-valur kien diga ha kont ta’ dan il-fattur. Dak i ma
galx l-appellant huwa li |-istess Perit Tekniku kiteb hekk: «Due to the
akward shape of the triangular backyard it is doubtful whether this
apartment is according to sanitary law regulations unless the realtive
approval is submitted. Although there is a concession according to
Chapter 504, Article 91 — Schedule 8: Category B — (Legal Notice 52/13)
that can be applied, as the apartment is being valued in the year 2011,
this concession issued recently is not being considered.» Ma tressqitx
prova li l-appartament gie regolarizzat. Ghalkemm dan jista’ forsi jkun
regolarizzat skont ir-regolamenti, pero sal-lum ghadu mhux, anke ghaliex
dan ghadu fidejn il-konvenuta (almenu ma tressqitx prova li ntalab il-

bejgh bis-subbasta mill-Bank li ghandu titlu ezekuttiv).
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70. ll-fatt li l-appartament, almenu fi Zzmien il-pro¢eduri, kien fil-pussess
ta’ Mikalauskas u kien jinkera lil terzi m’ghandu I-ebda rilevanza ghal dak

li hu I-valur tal-fond jew id-danni li I-Bank garrab.

71. Ghaldin il-Qorti m’hemmx dubju li gie ppruvat li I-Bank garrab danni
billi I-garanzija moghtija lilu tiswa hafna angas minn dak li sellef u mill-

ammont li huwa dovut lilu mill-konvenuta.

72. Biss pero, din il-Qorti tqgis li I-istima tal-Perit Tekniku tmur lura ghas-
sena 2011 u huwa maghruf li I-proprjeta tal-valur gieghda tizdied u
ghalhekk dan il-fattur ma jistax jitwarrab. B’zieda ma’ dan, galadarba I-
Bank attur ghandu titlu ezekuttiv fil-konfront tal-konvenuta u din I-istess
konvenuta langas ghadha tirrisjedi f'dawn il-Gzejjer, huwa mistenni Ii |-
Bank attur imexxi sabiex jezegwixxi t-titlu tieghu bil-mandat ta’ gbid ta’
hwejjed immobbli u f'dan il-kaz jingabad l-appartament inkwistjoni sabiex

jinbiegh bis-subbasta.

73.  lllima jridx jintesa li I-Artikolu 306 tal-Kodi¢i ta’ Organizzazzjoni
u Proéedura Civili jghid xjigri meta ssir talba inizjali ghall-bejgh ta’
immobbli. Fost affarijiet ohra, il-Qorti ghandha tahtar Perit biex jistma |-
fond jew sit soggett ghal tali bejgh, liema Perit ghandu jinghata zmien
gasir u perentorju biex ilesti I-istima. L-iskop ta’ dan il-kliem huwa ovvju u

dan sabiex il-Qorti jkollha stima kemm jista’ jkun vic¢in ghad-data tas-
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subbasta, ordnata fl-istess digriet u li jirrifletti I-valur gust tal-proprjeta. Ma
ssirx stima biss fejn hemm sentenza i gieghda tigi ezegwita u fiha hemm
stima tal-fond li se jinbiegh, liema stima saret mhux aktar lura minn tnax-
il xahar gabel is-sentenza (ara s-sentenza tal-Prim’ Awla tal-Qorti Civili

tad-19 ta’ Gunju, 2017 fl-ismijiet Bank of Valletta plc v. Alfred Zarb et).

74. Meta nduru ghall-kaz tal-lum, insibu li l-istima tal-fond mhux biss
ilha snin li saret imma l-istess stima kienet tirreferi ghas-sena 2011 meta
nxtara I-fond. Ghalhekk minghajr ebda dubju se jkun hemm stima mill-
gdid u necessarjament il-valur tal-proprjeta se jkun oghla minn dak li
ghandna fil-process ghalkemm ma jirrizultax li l-appartament gie
regolarizzat. B’dan ghalhekk li din il-Qorti tqis li jkun gust li [-ammont
likwidat mill-Ewwel Qorti (li meta gieset is-sentenza li nghatat fil-konfront
tal-konvenuta ma inkludietx ukoll I-imghax) ghandu jonqos imqar bi 15%
sabiex jaghmel tajjeb ghaz-zieda fil-valur tal-proprjeta. Ghaldagstant I-

ammont li se jigi likwidat ha jithaqggas ghal €110,423.50.

75. Nghaddu issa ghall-aggravju li I-Ewwel Qorti ma qisietx fid-dettall
[-ec¢ezzjonijiet tal-konvenut. Din il-Qorti tqis li l-appellant m’ghandux
ragun. L-Ewwel Qorti gieset kull e¢cezzjoni tieghu u tat ir-ragunijiet ghala
ma kinitx gieghda tilga’ dik |-e¢¢ezzjoni. Wara kollox, il-motivazzjoni
f'sentenza ma titlobx li I-Qorti togghod issemmi b’reqga kull sottomissjoni

jew kull prova li tkun tressqet quddiemha, izda jkun bizzejjed li r-
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ragunament maghmul minn dik il-Qorti jwassal biex jorbtu ma’ dak i jkun
intalab u dak li jkun deciz (ara Panta Marketing and Services Limited
v. Direttur Generali (Dwana) deéiza mill-Qorti tal-Appell fit-28 ta’ April,
2021). Sentenza mhijiex milqguta min-nullita, jekk minn qari taghha jkun
jidher li I-Qorti tkun ghamlet stharrig tal-kwistjonijiet rilevanti (ara Simon
Bezzina et v. Le Beau Champs Limited et dec¢iza mill-Qorti tal-Appell
fit-12 ta’ Lulju, 2019 u s-sentenza tal-Qorti tal-Appell tad-9 ta’ Mejju, 2024
fl-ismijiet Lorenza sive Lora Cascun v. Direttur tar-Registru

Pubbliku).

76. Fl-ahhar nett, l-appellant jilmenta li I-Ewwel Qorti b’'mod Zbaljat
gaghdet u haddnet id-duttrina Taljana ghal dak li huma |-elementi tal-

frodi.

77. Hekk kif din il-Qorti kellha I-opportunita li tfisser fis-sentenza taghha
tas-27 ta’ April, 2023 fl-ismijiet Mario Grech et v. Raymond Azzopardi,
wiehed ghandu jogghod b’seba’ ghajnejn meta jistrieh fuq ligi u duttrina
barranija ghaliex jista’ jkun li dawn ma jkunux jirregolaw I-istess materja
bhal-ligi Maltija. Wara kollox ghalkemm certament jista’ jkun bzonnjuz li
wiehed jara u jixtarr dak li jigri fkazi simili fpajjizi jew entitajiet barranin,
dan m’ghandu gatt jiehu post dak li jkun hemm fis-sehn fil-ligijiet tal-pajjiz
(ara John Bundy et v. Awtorita tax-Xandir deciza mill-Qorti tal-Appell

fil-31 ta’ Mejju, 2002, Corinne Apap Bologna et v. Demoncada Limited
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et deciza mill-Qorti tal-Appell fit-28 ta’ April, 2006 u Mary Assunta
Azzopardi et v. Anthony Camilleri nomine deciza fil-25 ta’ Mejju,
2012). F'dan is-sens, il-Qorti tal-Appell ghamlitha ¢ara hafna fis-sentenza
Attilio Vassallo Cesareo et v. Anthony Cilia Pisani deciza fit-3 ta’
Marzu, 2006, li r-relazzjonijiet ta’ bejn il-partijiet ghandhom jigu regolati
bid-dispozizzjonijiet legali Maltin, b’dan li kull provvediment barrani aljen
ghas-sistema lokali m’ghandu jkollu ebda effett fid-dibattitu li ghandu jsir
biex tigi determinata t-tilwima (ara wkoll Avukat Dottor Pio M. Valletta
nomine v. Joseph Busuttil et nomine dec¢iza mill-Qorti tal-Appell fid-19
ta’ Novembru, 2001 u S.m.w. Cortis Limited v. Lewis Press Limited

deciza fil-31 ta’ Jannar, 2011).

78. Mizmum dan, din il-Qorti ma tqisx li I-konsiderazzjonijiet tal-Ewwel
Qorti wasslu ghal decizjoni hazina u dan billi fl-ahhar mill-ahhar irrizulta i
l-appellant garraq flimkien mal-konvenuta bil-Bank attur u dan fit-termini

tal-ligi Maltija kif rajna aktar ’il fuq.

Decizjoni

Ghaldagstant ghar-ragunijiet fug imsemmija, din il-Qorti gieghda tilga’
fparti minnu I-appell tal-konvenut Alexander Boiciuc, u ghalhekk tirriforma
s-sentenza appellata fis-sens li -ammont likwidat bhala danni huwa fl-

ammont ta’ mija, ghaxart elef, erba’ mija u tlieta u ghoxrin ewro u hamsin
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centezmu (€110,423.50). Mill-bgija s-sentenza appellata hija kkonfermata
fis-shih, b’dan |i s-sentenza tal-Ewwel Qorti sa fejn tolqot lill-konvenuta

Kristina llcenkaite li ma ressqet I-ebda appell tibga’ tghodd.

Fi¢-Cirkostanzi tqis li I-ispejjez marbuta mal-Prim’ Istanza ghandhom
jibgghu kif decizi. L-ispejjez marbuta mal-appell, ghandhom jithallsu
inkwantu ghal sehem ta’ wiehed minn ghaxra (}/10) mill-Bank appellat, u

I-bgija mill-istess konvenut appellant.

Mark Chetcuti Christian Falzon Scerri Josette Demicoli
Prim Imhallef Imhallef Imhallef

Deputat Registratur
jb
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