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FIL-PRIM AWLA TAL-QORTI CIVILI
SEDE KOSTITUZZJONALI

ONOR. IMHALLEF
IAN SPITERI BAILEY LL.M. LL.D.

[llum it-Tnejn, 2 ta’ Diéembru, 2024

Kawza Nru. 9
Rik. Nru. 2/2023 ISB

Peter Axisa (K.l 0804848M)

Vs

Avukat tal-Istat, Kummissarju tal-Pulizija u I-
Avukat Generali ghal kull interess li jista’ jkollu.

[I-Qorti,

Rat ir-Rikors ta’ Peter Axisa pprezentat fit-3 ta’ Jannar 2023 u li permezz

tieghu talab lil din il-Qorti sabiex tiddikjara illi:

1. Ir-rifjut tal-Kummissarju tal-Pulizija li jaghti d-dritt ta’ disclosure
lill-esponenti jilledi d-drittijiet ~ fondamentali  tieghu

specifikament artikolu 6 tal-Konvenzjoni Ewropea ghal
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protezzjoni tad-drittijiet fondamentali tal-bniedem u I-artikolu

39 tal-Kostitutuzzjoni ta’ Malta.

2. Jordna lill-Kkummissarju tal-Pulizija sabiex minnufih, u fi Zmien
qasir u perentorju jghati dan id-dritt lill-esponenti u jaghtuhom

kopja tad-dokumentazzjoni kollu fil-pussess taghhom.

3. Jiddikjara li I-akkuzi kif formulati ma jghatux ¢-certezza li trid il-
ligi sabiex l-akkuzat jitgieghed fpozizzjoni li jiddefendi lilu
innifsu fil-proc¢eduri Ii ttiehdu fil-konfront tieghu, kif inhu d-dritt

fondamentali tieghu li jaghmel.

4. Jordna lill-prosekuzzjoni sabiex minnfih u fi Zmien qasir u
perentorju, jikkjarifika il-kliem tal-akkuzi kollha, ¢ioe I-hames

akkuzi, u jiddikjara ghall-liema snin qieghed jirreferi.

5. Jaghti dawn il-mizuri u rimedji kollha i [-Qorti jidhrillha
opportun fic-Cirkustanzi inkluz mizuri interim li jirrizultaw

necessatrji.

U dan wara illi ppermetta:

i fl- 7 ta’ Novembru 2022, I|-esponenti rcieva n-notifika ta’
proceduri, akkuzi istitwiti kontra tieghu fil-Qorti tal-Magistrati
(Malta) bhala Qorti Istruttorja, proceduri istitwiti mill-Pulizija fuq
direzzjoni tal-Qorti tal-Appell Kriminali, wara sfida maghmula lil

Kummissarju tal-Pulizija minn terza persuna, Keith Said,

llli fis-16 ta’ Novembru 2022, ir-rikorrenti, li sa dakinhar ma kellux

I-icken Hhjiel tal-proceduri tal-isfida kontra |-Kummissarju, sfida
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sabiex jittiehdu proc¢eduri fil-konfront tieghu, talab lit-tagsima tal-
Pulizija li kienet pprocediet quddiem il-Qorti bl-akkuzi kontra
tieghu, c¢ioe I-Financial Crime Investigation Department,(FCID) li
Jinghata d-dritt tad-disclosure a tenur tal-artikolu 534 A F sub inciz
(2) tal-Kapitolu 9 tal-Ligijiet ta’ Malta;

llli in segwitu ghal dan I-iskambju ta’ emajls, il-Pulizija rrifjutaw
Jaghtu d-disclosure (Dok PA1) u ddikjaraw the disclosure is given
during the arrest, before questioning that is not the case. Huma
ghaddew kopja tas-sentenza tal-Qorti tal-Appell deciza fil- 11 ta’
Jannar 2022 li permezz tal-istess, il-Pulizia gew ordnati

Jipprocedu kontra Peter Axisa;

llli sussegwentament ir-rikorrent rega kiteb u ¢cita lil FCID |-
artikolu tal-ligi, Ii bl-aktar mod car jistipola li persuna suspettata jew
I-akkuzat ghandu dan id-dritt (Dok PA 2), biss xorta wahda dan id-

dritt ma nghatax lil akkuzat;

Huwa importanti li jinghad li I-akkuzi migjuba fil-konfront tal-
esponent huma kollha bbazati fuq dokumentazzjoni/ inkartament

ta’ madwar ghaxar (10) snin ilu u jew aktar;

lli l-esponent ghandu dritt li jkun infurmat dwar dak kollu,
statements u/jew dokumenti, li ghalihom qieghdin jirreferu I-
Pulizija u dan sabiex ikun jista jipprepara d-difiza tieghu u ma
Jippregudikax il-pozizzjoni tieghu, kif ukoll sabiex jithares id-dritt
tieghu ghall-smigh xieraq;

i di piu’ I-akkuzi kif tressqu fil-konfront tar-rikorrenti huma vagi u
ma jaghtux ic-Certezza rikjesta sabiex I-akkuzat jitpogga
fpozizzjoni jipprepara u jiddefendi lilu nnifsu kif inhuwa d-dritt
fondamentali tieghu, (certainty of Law). Fil-fatt, I-akkuZzi fil-konfront

tieghu jghidu li:

F’isem ir-Republika ta’ Malta, nakkuzawh talli fix-xahar ta’ Jannar
2022 u fis-snin ta’ gabel din id-data ......
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(1) allegatament ghamel falsifikazzjoni fatt awtentiku u pubbliku,
Jew fi skrittura kummercjali jew ta’ bank privat, b’falsifikazzjoni jew
b’tibdil fl-iskrittura jew fil-firem,

(2) tali fl-istess zmien (sal-lum ir-rikorrent ma jafx dwar liema
zmien il-Pulizija qieghdin jirreferu ghailha) lok u cirkostanzi,
ghamel falsifikazzjoni fi skrittura privata li tkun tista taghmel hsara

lil xi persuna jew iggib utli,

(3) talli fl-istess zmien lok u cirkostanzi, sabiex jikseb xi vantagg
Jew benefi¢cju ghalih innifsu, xjentement ghamel dikjarazzjoni jew

stqarrija falza jew ta’ taghrif falz,

(4) talli fl-istess zmien lok u cirkostanzi, bil-hsieb li jwettaq frodi
b’ghemiel qarrieqi, wera dan il-hsieb b’atti esterni u Ili taw bidu
ghall-ezekuzzjoni tar-reat ta’ frodi b’ghemil qarrieqi, fejn b’mezzi
kontra I-ligi jew billi ghamel uzu ta’ ismijiet foloz jew ta’ kwalifiki

foloz,

(5) talli fl-istess zmien lok u cirkostanzi ghamel qligh iehor b’qerq,
bi hsara ta’ aktar minn hamest elef ewro a detriment ta’ Keith Said

u/jew persuni ohra;

llli fl-ewwel seduta quddiem il-Qorti Istruttorja, fl-ewwel okkazzjoni
li kellu I-esponenti, huwa gab ghall-attenzjoni tal-istess Qorti
Istruttorja dawn il-fatti, I-konsulent legali tieghu vverbalizzahom u
talab lill-Qorti taghti d-digrieti necessarji sabiex il-pro¢eduri jimxu
f’ qafas fejn id-drittijiet fondamentali tal-akkuzat jigu mharsa, ma
jJigux lezi u jkun jista’ jiddefendi lilu nnifsu, jirregola ruhhu Kkif trid il-
ligi u l-aktar importanti jkun jista’ jresssaq [-ecCezzjonijiet/

osservazzjonijiet opportuni a tempo vergine;

i 1-Qorti tal-Magistrati (Malta) bhala Qorti Istruttorja ma laqghetx
it-talbiet tal-esponenti u ordnat il-procediment tal-pro¢eduri; (Dok
PA3)
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lli waqt I-ewwel smiegh gew ezZebiti I-atti tal-isfida quddiem il-Qorti
tal-Appell Kriminali mir-Registratur tal-Qorti Kriminali u xhed |-
isfidant Keith Said;

i filwaqt Ii kien evidenti li x-xhud ma kienx konsistenti fix-xhieda
tieghu, in-nuqqas ta disclosure kien gja qed thalli |-effetti taghha
fuq il-kapacita tal-akkuzat li jiddefendi lilu nnifsu, senjatament
peress li hu gie rinfaccat b’hames akkuzi, rigwardanti allegat reati
li sehhew aktar jew madwar ghaxar (10) snin qabel. In-nuqqas ta’
gharfien fisser, in-nuqqas ta’ kapacita’ li jgib ghall-attenzjoni tal-
Qorti Istruttorja, li kellha tiddeciedi fuq il-prima facie, liema akkuzi
ma setghu qatt jiffurmaw parti minn akkuzi li kellu jirrispondi

ghalihom wara Ili Qorti tikkunsidra I-provi fuq livel prima facie;

l1li fl-umli oppinjoni tal-esponenti, I-akkuza kif formulata saret hekk
bi skop malinn, li 1-Qorti, rinfaccata minghajr oppozizzjoni/
sottomissjonijiet  fis-sostantiv, ma tqieghditx  fpozizzjoni
tikkunsidra, kif kellha |-obbligu li taghmel, jekk kienx hemm kaz li
ghalih kellu jirrispondi l-esponenti, ordnat li Prima Facie kien
hemm akkuzi li ghalihom kellu jirrispondi I-esponenti u rrinvjat |-atti

lill-Avukat Generali;

lli n-nuqqas ta’ disclosure gja rrizulta fi u ser jibqa’ jipperpetwa,
fingustizzja u lezjoni tad-drittijiet fondamentali tal-esponenti matul
il-perkors tal-Istruttorja. Ser jcahhad lill akkuzat milli jindirizza I-
akkuzi kif |-ahjar Ii jista u kif ghandu dritt fondamentali jghamel u
dan specifikament ghaliex din il-kawza wara dawn is-snin kollha,

hija bbazata essenzjalment fuq dokumentazzjoni;

Rat id-dokumenti pprezentati mar-rikors (fol 5 sa fol 9);

Rat id-digriet taghha tal-5 ta’ Jannar 2023 u li permezz tieghu |-kawza giet
appuntata ghas-17 ta’ Frar 2023 f11:45a.m.;
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Rat ir-rikors tar-rikorrent intavolat fis-17 ta’ Jannar 2023 (fol 11) li permezz
tieghu talab li bhala mizura provvizorja li I-proceduri fl-ismijiet II-Pulizija (Supt

James Grech) vs Peter Axisa jieqfu sakemm jigu finalment decizi I-

proceduri odjerni;

Rat ir-risposta tal-intimati I-Avukat tal-Istat, Kummissarju tal-Pulizija u |-

Avukat Generali intavolata fis-26 ta’ Jannar 2023 (fol 16) li permezz taghha

ecceppew:

1.

llli permezz tar-rikors promotur, ir-rikorrent qieghed jallega Ii I-
allegat rifjut tal-Kummissarju tal-Pulizija li jaghtih disclosure
wassal ghal ksur tad-dritt tieghu ghal smigh xieraq kif sancit
mill-Artikolu 39 tal-Kostituzzjoni ta’ Malta u I-Artikolu 6 tal-
Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem. Ulterjorment
Jitlob ghal diversi dikjarazzjonijiet minn din I-Onorabbli Qorti u

ghal rimedji biex isewwu l-allegata lezjoni.

. llli preliminarjament, ai termini tal-Artikolu 181B tal-Kap. 12 tal-

Ligijiet ta’ Malta, I-Avukat Generali u l-Kummissarju tal-Pulizija
mhumiex il-legittimi  kontraditturi fdawn il-proceduri u
ghalhekk ghandhom jigu liberati mill-osservanza tal-
gudizzju.

llli gabel ma jigi indirizzat I-ilment fil-mertu, ghandha tigi
indirizzata |-hames (5) talba tar-rikorrent peress li permezz
taghha, ir-rikorrent qieghed jitlob il-hrug ta’ mizura
provvizorja. L-esponenti qeghdin jopponu ghall-hrug ta’
rimedju  prowvizorju u qeghdin jaghmlu s-segwenti

kunsiderazzjonijiet.

i fuq l-iskorta tal-insenjament tal-gurisprudenza tal-Qrati

nostrana, jinkombi fur ir-rikorrent li juri:

I li ghandu dritt prima facie li nkiser; u

Pagna 6 minn 44



Rik. Nru. 2/2023 I1SB

ii. li ser tigi kkagunata hsara rrimedjabbli fkaz li ma

tinharigx il-mizura provvizorja.

Dawn iz-zewg rekwiziti huma kumulattivi u mhux alternattivi
bil-konsegwenza li ghandhom jigu sodisfatti t-tnejn li huma
sabiex it-talba tar-rikorrent tigi milqugha inn din [-Onorabbli
Qorti.

[Ili fir-rikors promotur, ir-rikorrent imkien ma fisser x’inhu d-dritt
prima facie tieghu. L-esponenti jirrilevaw li I-mizura provvizorja
gieghda tintalab fkuntest ta’ kawza kostituzzjonali li r-rikorrenti
istitwixxa fejn qieghed jallega ksur tal-Artikolu 6 tal-
Konvenzjoni u tal-Artikolu 39 tal-Kostituzzjoni. Tali talba hija
eccezzjonnali u tintuza biss jekk hemm kwistjonijiet li jinvolvu
allegazzjoni ta’ lezjoni tad-dritt tal-hajja kif protett bl-Artikolu 2
tal-Konvenzjoni u I-Artikolu 33 tal-Kostituzzjoni, jew ta’ tortura
kif protett bl-Artikolu 3 tal-Konvenzjoni u I-Artikolu 36 tal-
Kostituzzjoni. Certament li fdan il-kuntest ma jirrizulta xejn
minn dan u t-tkomplija tas-smigh tal-kawza kriminali fil-
konfront tar-rikorrent ¢certament mhux ser jissarraf fi ksur tad-
drittijiet fundamentali tieghu. Fuq kollox, ir-rikorrent ma weriex
x’ser tkun il-hsara rrimedjabbli Ii tiggustifika I-hrug ta’ mizura
provvizorja.

Bhala principju ta’ dritt, I-ghoti ta’ rimedju provvizorju
m’ghandiex tkun ir-regola kull meta jkun hemm allegazzjoni ta’
ksur tad-drittijiet fundamentali tal-bniedem, tkun xi tkun.
Pjuttost bil-kontra, rimedji provvizorji ghandhom jinghataw
biss fkazijiet estremi u ec¢cezzjonali. Hekk per ezempju, I-
awtrici Karen Reid fil-ktieb taghha, A Practitioner’s Guide to

the European Convention on Human Rights fghid:

“As a general practice, (interim) measures are applied only

when there is an apparent real and imminent risk of irreparable
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harm to life and limb (cases under article 2 and 3) ... Matters
of detention or interference with property, for example are not

regarded as necessating interim measures.”

Dan il-prin¢ipju huwa mhaddan sew fil-gurisprudenza taghna.
Hekk per ezempju fil-provvediment moghti fl-ismijiet Angelo
Frank Paul Spiteri vs. L-Avukat Generali® il-Qorti

Kostituzzjonali osservat:

‘i fmaterja tal-hekk imsejha interim measures huwa car I-
insenjament ta’ din il-Qorti Ii tali mizuri ghandhom jittiehdu biss
fkazijiet ta’ urgenza u sahansitra fkazijiet ta’ “urgenza
estrema” fejn in-nuqqas ta’ tehid ta’ tali mizuri jirrizulta, jew
Jjazzarda lijirrizulta, fi hsara irreparabbli ghall-interessi vitali tal-
parti koncernata jew ghall-perkors tal-ezami Ii [-Qorti jkun
jehtigilha taghmel. (Ara Q. Kost. Joseph Camilleri v. Avukat
Generali, 1/7/2013, li ¢citat b’approvazzjoni mill-ktieb “Theory
and Practice of the European Convention on Human
Rights” ta’ Van Dijk et (4 ediz. 2006, pagna 113)). Din il-Qorti
rriteniet ukoll li mizuri ad interim huma indikati fkazijiet
eccezzjonali. (Ara Q. Kost. Joseph Ruggier et v. Joseph
Olivier Ruggier et, 22/8/2005 #7, #11 [Q.Kost. Federation of
Estate Agents v. Direttur Generali (Kompetizzjoni), deéiza
25 ta’ Settembru 2014]”

Huwa pacifiku i sabiex jinghata rimedju provvizorju, irid
jintwera li hemm riskju imminenti u reali fuq il-persuna li tkun
ged titolbu (ara inter alia Edward Cassar vs. Avukat Generali
et maqtugha mill-Qorti Kostituzzjonali fil-15 ta’ Frar 2016,
Martin Dimech vs. Avukat Generali moghtija mill-Prim’Awla
tal-Qorti Civili (Sede Kostituzzjonali) fis-17 ta’ Settembru 2013

u Daniel Alexander Holmes vs. Avukat Generali et moghtija

! Angelo Frank Paul Spiteri vs. L-Avukat Generali, Qorti Kostituzzjonali, moghti fid-9 ta’ Jannar, 2017.
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mill-Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali) fis-16
ta’April 2014).

Istanzi fejn talbiet ghal rimedju provvizorju gew michuda
Jinkludu: talbiet ghas-sospensjoni ta’ guri sakemm tigi deciza
kawza kostituzzjonali,? talba ghas-sospensjoni ta’ ordni ta’
tnehhija®> u talbiet ghal skarcerazzjoni mill-habs sakemm

jinqatghu kawzi kostituzzjonali.*

i fit-12 ta’ Ottubru, 2022, fil-kaz ta’ Jomic Calleja Maatouk
vs. lI-Kkummissarju tal-Pulizija et, kaz iehor fejn il-bazi tal-
ilment kostituzzjonali kien dwar allegat nuqqas ta’ disclosure
din [-Onorabbli Qorti kif presjeduta ¢ahdet talba ghall-hrug ta’

mizura provvizorja ghar-ragunijiet hawn fuq imsemmija.

Maghdud dan kollu ghalhekk, Ili hu zgur huwa li I-kaz odjern
assolutament mhuwiex wiehed ta’ urgenza estrema. Ir-
rikorrent gieghed jaffac¢ja proceduri kriminali u wara li jingiebu
l-provi tal-prosekuzzjoni, ser ikollu kull opportunitd biex
jirribattihom. Certament ma hu febda riskjiu ta’ hsara
rreparabbli ghall-persuna tieghu b’dawn il-pro¢eduri, u

ghalhekk il-hrug ta’ mizura provvizorja mhiex opportuna.

4. llli minghajr pregudizzju ghas-suespost, u fil-mertu, huwa
pacifiku li fanalizi ta’ allegata lezjoni tad-dritt ghal smigh
xieraq, wiehed ghandu jqis il-pro¢eduri fit-totalitd taghhom u
mhux aspett partikolari fizolament. Fil-kawza Ibrahim et vs.

Ir-Renju Unit® gie ritentut:

2 Ara Joseph Camilleri vs. Avukat Generali, Qorti Kostituzzjonali, moghti fl-1 ta’ Lulju, 2013 u Rosario sive Sario Sultana vs.
Avukat Generali et, Qorti Kostituzzjonali moghti fis-27 ta’ Frar, 2017.

3 Ara Stephen Nana Owusu vs. Kummissarju tal-Pulizija bhala Ufficjal Principali tal-lmmigrazzjoni et, Qorti Kostituzzjonali,
moghti fit-13 ta’ April, 2018.

4 Ara Daniel Alexander Holmes vs. Avukat Generali et, Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali), moghti fis-16 ta’
April, 2014, Trevor Bonnici vs. L-Avukat Generali, Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali), moghti fit-30 ta’ Mejju,
2016, u Raymond Mifsud vs. L-Avukat Generali et, Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali, moghti fis-7 ta’ Awwissu,
2017.

5 lbrahim et vs. Ir-Renju Unit [50541/08 50571/08 50573/08 40351/09], Qorti Ewropea tad-Drittijiet tal-Bniedem, 13 ta’
Settembru, 2016.

Pagna 9 minn 44



Rik. Nru. 2/2023 I1SB

“250. The right to a fair trial under Article 6 8 1 is an unqualified
right. However, what constitutes a fair trial cannot be the
subject of a single unvarying rule but must depend on the
circumstances of the particular case (see O’Halloran and
Francis v. the United Kingdom [GC], nos. 15809/02 and
25624/02, 8 53, ECHR 2007-/1). The Court’s primary concern
under Article 6 8§ 1 is to evaluate the overall fairness of the
criminal proceedings (see, among many other authorities,
Taxquet v. Belgium [GC], no. 926/05, § 84, ECHR 2010; and
Schatschaschwili v. Germany [GC], no. 9154/10, § 101, ECHR
2015).

251. Compliance with the requirements of a fair trial must be
examined in each case having regard to the development
of the proceedings as a whole and not on the basis of an
iIsolated consideration of one particular aspect or one
particular incident, although it cannot be excluded that a
specific factor may be so decisive as to enable the
fairness of the trial to be assessed at an earlier stage in
the proceedings (see Can v. Austria, no. 9300/81,
Commission’s report of 12 July 1984, § 48, Series A no. 96).
In evaluating the overall fairness of the proceedings, the Court
will take into account, if appropriate, the minimum rights listed
in Article 6 8 3, which exemplify the requirements of a fair trial
in respect of typical procedural situations which arise in
criminal cases. They can be viewed, therefore, as specific
aspects of the concept of a fair trial in criminal proceedings in
Article 6 8 1 (see, for example, Salduz, cited above, § 50;
Gafgen v. Germany [GC], no. 22978/05, 8§ 169, ECHR 2010;
Dvorski, cited above, § 76; and Schatschaschwili, cited above,
§ 100). However, those minimum rights are not aims in

themselves: their intrinsic aim is always to contribute to
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ensuring the fairness of the criminal proceedings as a
whole (see Can, cited above, 8§ 48; Mayzit v. Russia, no.
63378/00, § 77, 20 January 2005; and Seleznev v. Russia, no.
165691/03, § 67, 26 June 2008).” [Enfasi tal-esponenti]

5. Wi fil-kaz odjern, ir-rikorrent qieghed jilmenta li minhabba |-
allegat nuqqas ta’ discosure, huwa sofra ksur tal-jedd tieghu
ghal smigh xieraq. Fl-umli fehma tal-esponenti izda, fid-dawl
tal-qurisprudenza surrferita, I-azzjoni kostituzzjonali li ressaq
ir-rikorrent hi wahda prematura. S’issa ghadu mhux maghruf
jekk, kif u taht liema cCirkostanzi r-rikorrent ser ikun zvantaggjat
waqt is-smigh tal-proc¢eduri kriminali. Ghaldaqgstant, din I-
Onorabbli Qorti ghandha tirrifjuta Ii tezercita s-setghat taghha
ai termini tal-provisos Artikolu 46(2) tal-Kostituzzjoni u I-
Artikolu 4(2) tal-Kap. 319 tal-Ligijiet ta’ Mallta.

6. llli apparti minn hekk bhala stat ta’ fatt, sostantivament ma
hemm ebda kwistjoni ta’ disclosure. Fl-ewwel seduta quddiem
iI-Qorti tal-Magistrati (Malta) bhala Qorti Istruttorja fit-30 ta’
Novembru, 2022, gie esebit vera-kopja tal-proceduri tal-isfida
fl-ismijiet Keith Said vs. ll-Kkummissarju tal-Pulizija. Dan il-
proc¢ess ghandu kollox i kien fil-pussess tal-Pulizija. i |-
Artikolu i jiccita r-rikorrenti u cioé I-Artikolu 534AF tal-Kap. 9
tal-Ligijiet ta’ Malta jittratta access ghall-materjal li tikkwalifika
bhala evidenza materjali lill-persuna sabiex tkun tista’ thejji d-
difiza taghha. Illi mill-atti processwali tal-kawza kriminali
jJirrizulta li r-rikorrent ma tressaqx b’arrest izda permezz ta’
Citazzjoni fejn allura Ccertament [-artikolu 534AF(1) ma
japplikax peress li dan is-subartikolu jipprovdi ghall-access
ghad-dokumenti lill-persuna li tigi arrestata jew detenuta. i
is-subinc¢iz (2) imbaghad jitratta access ghall-evidenza
materjali sabiex il-persuna suspettata jew akkuzata thejji d-

difiza taghha: mill-atti processwali jirrizulta i d-
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dokumentazzjoni kollha giet esebita mill-Pulizija u li r-rikorrent
ghandu ac¢cess ghal tali dokumentazzjoni sabiex ihejji d-difiza
tieghu. Illli mill-verbal esebit mar-rikors promotur jirrizulta li dan
I-inkartament gie esebit fit-30 ta’ Novembru, 2022 u r-rikorrent
kellu zgur sal-4 ta’ Jannar, 2023 sabiex jezamina dan I-
inkartament sabiex ikompli jhejji d-difiza tieghu. Ghandu
jinghad ukoll li I-kawza giet differita ghall-kontinwazzjoni tal-
provi tal-Prosekuzzjoni u ghalhekk, aktar u aktar ir-rikorrent ma
garrab ebda pregudizzju billi nghata aktar zmien biex jevalwa

I-provi migjuba u jkompli jipprepara d-difiza tieghu.

7. llli maghdud mal-premess, l-allegazzjoni tar-rikorrent li ma
jistax jirribatti I-imputazzjonijiet migjuba kontrih hi ghal kollox
infondata. I¢-Citazzjoni i réieva spjegatalu b’xiex hu akkuzat u
apparti minn hekk, id-dokumentazzjoni esebita u x-xhieda
moghtija fl-ewwel seduta ssostanzjaw aktar dak i

allegatament sehh.

Filfatt, |-esponenti ma jistghux ma josservawx Ii l-avukat
difensur tar-rikorrent immedjatament beda bil-kontro-ezami
tax-xhud principali Keith Said fdik I-ewwel seduta u allura I-
allegazzjoni li r-rikorrent assolutament ma kienx jaf kif ser jilga’
ghall-imputazzjonijiet migjuba kontrih jew [li ma hemmx

Certezza dwar x’inhuma I-imputazzjonijiet hi wahda frivola.

Apparti minn hekk, irrispettivament minn x’sar jew ma sarx
waqt u gabel l-ewwel seduta, matul il-pro¢ess kriminali r-
rikorrent ser ikollu kull opportunita biex jikkontrolla, jirribatti u

jikkontesta dak li gie allegat fil-konfront tieghu.

8. llli l-argumenti tar-rikorrent dwar id-digriet prima facie moghti
mill-Qorti tal-Magistrati (Malta) bhala Qorti Istruttorja huma

ghal kollox gratuwiti. L-ewwelnett, ghandu jinghad |-ovvju li
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digriet tal-prima facie ma jikkostitwix determinazzjoni ta’

akkuza.

Fit-tieninett, huwa pacifiku li I-livell ta’ prova rikjesta ghal digriet
prima facie huwa wiehed baxx hafna. Kif irriteniet il-Qorti

J

Kriminali fis-sentenza ta’ Anthony Xuereb vs. Il-
Kummissarju tal-Pulizija:® “Fil-kaz ta’ kumpilazzjoni, I-
Magistrat ma joqghodx jidhol fil-meritu tax-xhieda prodotta w
Jjekk iwasslux ghall-htija jew le, lanqas sal-grad tal-probabbli
imma biss jara jekk jezistux ragunijiet (fit-test Ingliz “grounds”)
sabiex jibghat l-atti lill-Avukat Generali ghall-konsiderazzjoni

ulterjuri tieghu.”

Fil-kaz odjern, il-Qorti tal-Magistrati (Malta) bhala Qorti
Istruttorja ddecidiet, wara li semghet u rat il-provi migjuba f'dik
l-ewwel seduta u wara li semghet lill-partijiet jittrattaw, li prima
facie kien hemm ragunijiet bizzejjed li jiggustifikaw i I-kaz
Jipprocedi.

Ghalhekk, il-fatt li nghata digriet prima facie li ordna Ii I-kaz
kontra r-rikorrent jitkompla ma hu xejn straordinarju u

certament ma jissarrafx fi ksur tad-dritt ghal smigh xieraq.

9. llli meqjus kollox ghalhekk, ir-rikorrent ma garrabx u mhuwiex
ser igarrab ksur tal-jedd tieghu ghal smigh xieraq u ghalhekk
it-talbiet tieghu ghandhom jigu michuda fl-intier taghhom.
Ulterjorment, I-esponenti huma tal-fehma [|i [-ilment
kostituzzjonali mressaq mir-rikorrent huwa sempliciment
fieragh u vessatorju u ghaldaqgstant, din I-Onorabbli Qorti
ghandha tiddikjarah bhala tali.

10. Salv e¢cezzjonijiet ulterjuri.

8 Anthony Xuereb vs. Il-Kummissarju tal-Pulizija, Qorti Kriminali, 23 ta’ Settembru, 2010
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Rat ir-risposta tal-intimati, intavolata fis-27 ta’ Jannar 2023 (fol 21) ghar-rikors
intavolat mir-rikorrent tas-17 ta’ Jannar 2023, li permezz taghha oggezzjonaw

ghat-talba tar-rikorrent.

Rat id-Digriet taghha moghti fl-udjenza tat-30 ta’ Jannar 2023 u li permezz
tieghu kien gie deciz hekk:

Hadet konjizzjoni tal-Art. 534 AF (2), u tiddikkjara illi dan id-
digriet huwa wiehed ghal rimedju provvizorju u b' ebda mod
ma ghandu jigi nterpretat, moqri jew imfisser bhala tali illi |-

Qorti ged tesprimi ruhha dwar il-mertu tal-vertenza.

1. Tastjeni milli tesprimi ruhha dwar I-ewwel talba stante illi
r-rikors ged jigi degretat illum stess.

2. Tordna illi fl-udjenza tal-15 ta' Frar, 2023 fil-kawza "Ir-
Repubblika ta' Malta vs Peter Axisa pendenti quddiem il-
Qorti tal-Magistrati Malta bhala Qorti Istruttorja, jixhed I-
ufficcjal prosekutur sabiex jiddikkjara b'mod car jekk
kemm il-darba d-dikjarazzjoni minnhu maghmula fil-verbal
tat-30 ta' Novembru, 2022 u cioe "u dak kollu li ghandha |-
prosekuzzjoni se jkun accessibbli ghad-difiza" ghandux
jikkonfermaha bil-gurament tieghu jew f' kaz u fl-ipotezi illi
hemm dokumentazzjoni ohra li I-prosekuzzjoni jidhrilha li
ghandha tezebixxi in linea mal-provvediment I-Art. 534 AF
(2) tal-Kap. 9, allura ghandha taghmel dan f'din I-udjenza u
dan inkluz minn kwalsiasi dokument mhux langas jekk
jezistu statements ta' xi parti jew ohra moghtija fil-kors ta'
l-investigazzjoni, relattivi u relevanti ghall-proceduri

pendenti quddiem il-Qorti tal-Magistrati.

3. Tastjeni milli tipprovdi dwar it-tielet talba b'dan pero’ illi
tordna illi kopja ta' dan id-digriet jintbaghat minnhufih lill-
Kummissarju tal-Pulizija u lis-Supretendent James Grech

(FCID) u tordna wkoll li kopja ta' dan id-digriet jigi nserit fl-
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atti tal-proceduri msemmija u li jgibu n-numru 271/22
differit ghall-15 ta' Frar, 2023

Rat illi fis-seduta tat-8 ta’ Mejju 2023, ir-rikorrenti iddikjara illi kien jongsu biss

jipprezenta affidavit tieghu stess.

Rat in-nota tar-rikorrent Peter Axisa, intavolata fid-19 ta’ Mejju 2023 (fol 33),
li permezz taghha pprezenta affidavit tieghu stess, b’dokumenti annessi (fol
34 sa fol 42);

Rat illi fl-udjenza tal-5 ta’ Lulju 2023, xehdet Stefania Calafato Testa ghar-
Registratur tal-Qrati Kriminali u pprezentat kopja ta’ process li jinsab
guddiem il-Qorti Kriminali (Dok SCT1, fol 46 sa fol 356), kif ukoll is-
Supretendent James Grech, ilkoll prodotti mill-intimati. Rat ukoll id-

dikjarazzjoni tad-difensur tal-intimati li ma kellux aktar provi X’jipproduci.

Rat illi fis-seduta tat-13 ta’ Marzu 2024 sar il-kontro-ezami tas-Supretendent
James Grech u sussegwentament id-difensuri tal-partijiet iddikjaraw illi ma

kellhomx aktar provi X’jipproducu.

Rat illi fl-udjenza tat-12 ta’ Gunju 2024, wara li d-difensuri tal-partijiet trattaw

Il-kawza, il-partijiet gablu li I-kawza setghet tithalla ghal-lum ghad-decizjoni.

Ikkunsidrat:
[Ili mill-provi prodotti, jirrizultaw is-segwenti fatti:

Fl-affidavit tieghu, ir-rikorrent Peter Axisa jghid li hu fetah il-proceduri odjerni
stante li ma nghatax |-informazzjoni li kellu bzonn u li kienu dritt tieghu sabiex

ikun jista jilga’ ghall-akkuzi tal-Pulizija fil-konfront tieghu.

Jispjega li I-Pulizija kienu kellmuh madwar hames (5) snin ilu fuq Ta' Qali
Producers Group (TQPG) u TQPC u hu ghamel stqarrija li sakemm intavola
dawn il-pro¢eduri kopja taghha ma kellux. Jghid li jiftakar li hu kien gie mitlub
mill-Pulizija sabiex jispjega l-irwol tieghu fTQPG u minn dakinhar qatt ma
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rega’ sema’ dwar dan u langas ma kellu kopja tal-istqarrija li ghamel lill-
Pulizija.

Isostni li fNovembru tas-sena 2022, huwa kien iréieva d-dar karti b’numru ta’
akkuzi fil-konfront tieghu u meta tkellem mal-Avukat tieghu, dan gatt ma kien
sema’ dwar Keith Said. Jghid li hu pprova jaghtih id-dettalji kollha li kien jaf

izda ma setax jiftakar kollox u ghalhekk talab disclosure tal-file tal-Pulizija u

dan permezz |-Avukat tieghu.

Jghid li I-informazzjoni li nghata kienet li ladarba kienu nhargu I-akkuzi ma
kellux dritt ghal disclosure. Jispjega li wara li I-Avukat tieghu baga’ jinsisti
inghata biss kopja ta’ sentenza moghtija mill-Imhallef Consuelo Scerri

Herrera li rizultat taghha kienu bdew il-pro¢eduri fil-konfront tieghu.

Jispjega li meta deher |-ewwel darba quddiem il-Qorti tal-Magistrati bhala
Qorti Istruttorja kif preseduta mill-Magistrat lan Farrugia, il-Pulizija baqghet
tinsisti li dak li kellu dritt ghalih ir-rikorrent kien kontenut fil-pro¢eduri li saru
guddiem I-Imhallef Scerri Herrera. Jghid li meta dawn gew esebiti rrizulta li
certu affarijiet u statements kienu negsin minn dak ipprezentat. Jissottometti
li fdan ir-rigward il-Qorti Istruttorja ma setghat taghti ebda rimedju u kien

ghalhekk li saru I-pro¢eduri odjerni.

Jghid li fxhieda quddiem I-istess Qorti, is-Supretendent James Grech, fuq
ordni ta’ din il-Qorti kien esebixxa numru ta’ dokumenti u kkonferma li ma
kienx esebixxa l-istatements kollha ghaliex ma kienux rilevanti u ma kinux ser
jintuzaw mill-Pulizija. Jispjega li fuq insistenza tal-Avukat tieghu gew esebiti

dokumenti ohra.

Isostni li n-nuqqas ta’ disclosure wasslu biex hu u I-Avukat tieghu ma jkunux
edotti minn fatti gabel ma nstemghu ¢ertu xhieda u ghalhekk lanqas seta’ jsir
I-kontro ezami opportun. Jissottometti li minkejja li llum inghata numru ta’
dokumenti, mhuwiex konvint li nghata kollox u huwa ¢ar li I-Pulizija ged

jiddeterminaw x’inhu d-disclosure li ghandu jinghata.

In sostenn tax-xhieda tieghu, ir-rikorrent ipprezenta numru ta’ dokumenti, |i |-

Qorti hadet konjizzjoni taghhom.
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Fix-xhieda taghha Stephania Calafato Testa in rapprezentanza tar-
Registratur tal-Qrati Kriminali pprezentat kopja tal-atti kriminali fl-ismijiet Ir-

Repubblika ta’ Malta vs Peter Axisa li I-Qorti hadet konjizzjoni taghhom.

Fix-xhieda tieghu, is-Supretendent James Grech jghid li hu jahdem fl-
economic crime squad CID u ilu jaghmel dan minn Ottubru 2020. Jghid Ii |-
istqarrija tar-rikorrent ittiehdet fis-16 ta’ Mejju 2016. Jispjega li din saret meta
kien ghad m’hemmx id-dritt li I-Avukat ikun prezenti ghall-istqarrija izda kien
hemm id-dritt li r-rikorrent jikkonsulta avukat li f'dan il-kaz hekk kien ghamel.
Jghid li l-istqarrija ttiehdet minn dak iz-zmien Spettur Ivan Farrugia. Jispjega

li kull dokument jigi ffirmat minn dak li jkun li jinghata wkoll originali tal-istess.

Mistogsi x’kien gie esebit wara li |-Qorti tat digriet fil-15 ta’ Frar 2023 i jigi
esebit kwalunkwe document, huwa jghid li gew esebiti |-istatement tar-
rikorrent u d-dikjarazzjoni tal-istess. Jghid li nghata wkoll kopja ta’ dokumenti
li gew ipprezentati lill-pulizija waqt interview ta’ Keith Said li huwa I-kwerelant.
Jghid li hu kellu I-fajl u fl-ebda hin ma kien ged jinpika li ma jridx jaghtih xi

dokument. Jispjega li d-dokumenti kienu kollha dokumenti tieghu stess.

Jispjega li kull persuna akkuzata ghandha dritt ghal kull dokument li dik il-
persuna tkun ha jigi mistogsija dwaru, jitressaq dwarha jew li ghandu jkun jaf
biha, kemm favur u kemm kontra. Jikkjarifika li f'dan il-kaz il-Magistrat Nadine
Sant kien tat decizjoni i r-rikorrent kellhom jinhargu charges ta’
misappropprazzjoni fil-konfront tieghu, liema decizjoni giet challenged mill-
kwerelant Keith Said u ghalhekk telghet quddiem I-Imhallef Consuelo Scerri

Herrera li laqghet it-talba u ordnat li johorgu wkoll akkuzi ta’ frodi.

Jghid li la darba I-imputat jigi notifikat ghandu dritt ghal disclosure. Jispjega li
l-istqarrija jista’ jkun li kienet nieqgsa minn dawn il-proc¢eduri stante li hemm
decizjoni minn naha tal-Avukat Generali li ma jinkludix stqarrijiet ta’ qabel

inbidlet il-ligi minhabba li xorta wahda kienu qged jigu sfilzati.
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Mistogsi dwar I-istqarrija ta’ Joseph Mary Farrugia jghid li dan kieku kien ikun
ko-imputat, izda miet u ghalhekk ladarba ma jistax jingieb jixhed, I-istqarrija
ma tistax tkun parti mill-provi. Jispjega li meta kien quddiem il-Magistrat lan
Farrugia spjega dan u |I-Magistrat talab li tigi pprezentata xorta. Jemfasizza li
l-unika raguni li ma kinitx ipprezenta kienet li ma kinitx ser tintuza bhala prova.
Jghid li stqarrija mhix prova ghax ix-xhieda tinstema’ waqt il-kaz u jekk kemm
-il darba jaghzel li tintuza imbaghad jghaddi I-kopja taghha lid-difiza. Jghid li
jekk tinhared prova li ma kinitx parti mid-disclosure, id-difiza tista’ mbaghad
titlob I-isfilz taghha.

In kontro-ezami, huwa jikkonferma li d-disclosure giet mitluba lilu mill-Avukat
tar-rikorrent gabel I-ewwel seduta quddiem il-Qorti tal-Magistrati bhala Qorti
Istruttorja. Jghid li hu m’oggezzjonax ghat-talba izda ghadda s-sentenza bid-
decizjoni tal-Qorti tal-Appell li ddecidiet I-akkuzi li kellhom johordu fil-konfront
tar-rikorrent. Jispjega li s-sentenza kien fiha hafna aktar informazzjoni milli
kien fih il-fajl tal-pulizija. Isostni li kien hemm dokumentazzjoni illi pprezenta
l-allegat vitma li kienu jikkonsistu fdokumenti li saru bejn il-kwerelant u r-

rikorrent u b’hekk wiehed seta’ jissoponi li kien diga’ fil-pussess tieghu.

Jikkonferma li fid-disclosure jinghata dak li jista’ jigi pprezentat bhala prova.

Jikkonferma li llum kull materjal li kellha I-Pulizija giet mghoddija lir-rikorrent.
Ikkunsidrat ulterjorment:
llli mit-trattazzjoni tal-partijiet il-Qorti tislet is-segwenti:

Ir-rikorrent min-naha tieghu jghid li dawn il-pro¢eduri jittrattaw id-dritt ta’
disclosure ai termini tal-artikolu 534A(2) tal-Kap 9 tal-Ligijiet ta’ Malta li jaghti
dritt ta’ access lil persuna akkuzata ghal dik I-evidenza materjali li jkollha
fidejha I-prosekuzzjoni. Jispjega li fl-1 ta’ Novembru 2022, ir-rikorrent gie
notifikat bi proceduri kriminali kontra tieghu, u d-dritt ta’ disclosure gie lilu
michud u sussegwentament il-kwistjoni tgajjmet quddiem il-Qorti tal-
Magistrati bhala Qorti Istuttorja u I-istess Qorti ma setghatx taghti r-rimedju
mehtieg u ghalhekk gew intavolati I-pro¢eduri odjerni. Isostni li d-disclosure

nghata biss wara digriet ta’ din il-Qorti.
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Isostni li d-dritt ghad-disclosure m’ghandux ikun sodgett ghad-diskrezzjoni
tal-prosekuzzjoni u dana stante li I-prosekuzzjoni ma tistax tkun hi li tevalwa
I-fajl u tara hi x’ghandha taghti lill-akkuzat. Jghid li d-dritt tad-disclosure huwa
dritt li I-akkuzat jew suspettat jinghata dik I-evidenza kollha materjali li hemm
fil-fajl u ghalhekk ma tistax tkun soggetta ghad-diskrezzjoni ta’ ufficjal tal-
Pulizija. Isostni li ma hemmx il-bzonn li I-akkuzat jghaddi mill-process i

jintavola I-pro¢eduri odjerni biex jinghata dak li ghandu dritt ghalih.

Oltre’ minn hekk, jghid li dan wassal sabiex ir-rikorrent ma kienx f'pozizzjoni
li jipprezenta l-argumenti u joggezzjona ghal prima facie li sar fl-ewwel seduta

guddiem il-Qorti tal-Magistrati.

Jirreferi ghad-decizjonijiet tal-Qorti Ewropea fl-ismijiet Rovers and Davis vs
United Kingdom u Natumen vs Finland fejn Il-istess Qorti qalet li d-difiza
ghandha dritt ghall-evidenza kollha kemm dik li hi favur u kemm dik li kontra
l-akkuzat. Jikkontendi li I-prosekuzzjoni gawdiet minn vantagg proc¢edurali li
kiser il-prin¢ipju ta’ equality of arms u b’hekk ir-rikorrent ghandu jinghata r-

rimedju opportun.

Da parti taghhom, l-intimati jibdew billi jirreferu ghal durispurdenza stabbilita
li meta Qorti tigi ghall-analizi tal-jedd ta’ smiegh xieraq din trid tara I-proceduri
in kwistjoni fit-totalita’ taghhom. B’referenza ghad-decizjoni tal-Qorti Ewropea
fl-ismijiet Tyronne Fenech and others vs Malta deciza fil-5 ta’ Jannar 2016,
isostnu li wiehed ma jistax jintavola pro¢edura kostituzzjonali dwar il-jedd ta’
smiegh xieraq fi stadju meta |-proceduri ghadhom mhux kompleti u dana
stante li jekk kemm-il darba wiehed jigi liberat ma jkollux il-victim status. F’dan
il-kaz, jghid li I-kawza saret wara |-ewwel dehra u ghalhekk ¢ertament li hija

manifestament prematura.

Fir-rigward tad-disclosure jispjega i |-konvenzjoni u |-kostituzzjoni ma
jirreferux ghal dan il-kunéett b’mod espli¢itu izda huwa kuncett fil-kuntest
hafna aktar wiesgha ta’ smiegh xieraq u c¢ioe’ illi d-difiza tkun tista’ u ghandha

jedd fundamentali illi tista’ tipprepara d-difiza taghha u tkun tista’ tiggieled
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kontra |-kaz tal-prosekuzzjoni. Jghidu li dan izda jista’ jigi ezaminat fil-
proceduri fit-totalita’ taghhom u mhux f'seduta wahda u ladarba I-kaz de quo
ma kienx wiehed bi pro¢edura sommarja, id-difiza kellha u ghad ghandha I-

opportunita’ §gib il-provi kollha necessarji.

Jghidu li I-ghan tad-disclosure huwa wiehed u c¢ioe’ i I-imputat ikollu
guddiemu I-provi kollha li jkunu sejrin jingiebu kontrih halli jkun jista’ jirregola
ruhu bl-ahjar mod. Isostnu li I-fatt li nghatat I-Ordni minn din il-Qorti sabiex
jigu mghoddija d-dokumenti kollha wassal biex juri li m’hemm xejn mistur jew
ostakolat u ¢certament ma kienx hemm ebda prova li tippregudika |-kaz tar-

rikorrent.

Jirreferu ghad-decizjonijiet tal-Qorti Kostituzzjonali fl-ismijiet Il-Pulizija
(Spettur Malcolm Bondin) vs Clayton Azzopardi deciza fit-13 ta’ Frar
2017, id-decizjoni ta’ din il-Qorti, diversament preseduta, fl-ismijiet Raymond
Bonnici vs Avukat Generali et deciza fid-29 ta’ Marzu 2017, kif ukoll dik fl-

ismijiet Graziella Attard vs Avukat Generali deciza fis-27 ta’ Frar 2018.

Fir-rigward tas-sottomissjoni rikorrenti li r-rikorrent ma kienx f'posizzjoni li
jirribatti I-prima facie jghid li I-livell li trid tilhaq il-prosekuzzjoni biex jigi
sodisfatt il-prima facie huwa wiehed baxx hafna u cioe’ tistabilixxi fuq bazi
prima facie jekk hemmx kaz. Isostnu li fl-ewwel seduta, il-prosekuzzjoni abet
il-kwerelant biex jixhed. Jikkontendi li dan bl-ebda mod jew manjiera ma hija
relatata mal-htija o0 meno tar-rikorrent. ll-kwistjoni ta’ wiehed hux hati jew le
hija ferm iktar kumplessa u I-Qorti tasal ghaliha biss wara li tkun rat il-provi
kollha. Mill-banda I-ohra jghid li huwa verament e¢cezzjonali fejn il-livell prima
facie ta’ jirrizultax hemmx kaz xjigi trattat jew le ma jintlahagx u b’hekk
mhumiex tal-fehma li l-istqarrija tar-rikorrent u/jew l-istqarrija ta’ Joseph Mary

Farrugia kienet ser tbiddel dan.

Ikkunsidrat ulterjorment:

llli stabbiliti il-fatti u wara li I-Qorti semghet is-sottomissjonijiet tal-partijiet
ghalhekk, il-Qorti ser tghaddi biex tiddeciedi l-ewwel dwar l|-e¢cezzjoni

Pagna 20 minn 44



Rik. Nru. 2/2023 I1SB

preliminari tal-intimati kif kontenuta fit-tieni paragrafu tar-risposta taghhom,
fejn jitolbu illi I-Avukat Generali u I-Kummissarju tal-Pulizija jigu liberati mill-

iIsservanza tal-gudizzju peress illi ma humiex il-legittimi kontraditturi.

Eécezzjoni li I-Kummissarju tal-Pulizija u Avukat Generali mhumiex il-

leqgittimi kontraditturi

L-Avukat Generali u I-Kummissarju tal-Pulizija, permezz tat-tieni e¢éezzjoni
taghhom, jsostnu li huma mhumiex il-legittimi kontraditturi fil-pro¢eduri odjerni
u jaghmlu referenza ghall-artikolu 181B tal-Kodic¢i ta’ Organizzazzjoni u
Procedura Civili. Dan l-artiklu jipprovdi li I-Gvern ghandu jkun rapprezentat fl-
atti u fl-azzjonijiet gudizzjarji mill-Kap tad-Dipartiment tal-Gvern [i jkun

inkarigat fil-materja in kwistjoni.

Fil-kaz odjern jirrizulta i r rikorrent ged iressaq ilment ta’ allegat ksur ta’ jedd
fundamentali fil-konfront tal-prosekuturi fil-kaz kriminali kontra tieghu.
Jirrizulta li I-prosekuturi fil-kaz odjern huma kemm il-Kummissarju tal-Pulizija
kif ukoll I-Avukat Generali, u ghaldagstant il-Qorti ma tagbilx li huma mhumiex

legittimi kontraditturi fil-proc¢eduri odjerni.

Dan ged jinghad minghajr ma I-Qorti ged tidhol fil-mertu tal-lanjanza fdan I-
istadju tad-decizjoni.

Ghaldaqgstant il-Qorti ser tghaddi sabiex tichad it-tieni e¢éezzjoni tal-

intimati.

Kunsiderazzjonijiet fil-mertu:

Permezz tal-ewwel talba tieghu, ir-rikorrent talab lil din il-Qorti tiddikjara i
huwa mhux qed jigi moghti smiegh xieraq bi ksur tal-artiklu 39 tal-
Kostituzzjoni ta’ Malta u I-artikolu 6 tal-Konvenzjoni Ewropea u dana stante r-

rifjut ta’ disclosure ai termini tal-artikolu 534AF tal-Kap 9 tal-Ligijiet ta’ Malta.
L-artikolu 39(1) tal-Kostituzzjoni, jipprovdi s-segwenti:
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39.(1) Kull meta xi hadd ikun akkuzat b’reat kriminali huwa ghandu,
kemm-il darba |-akkuza ma tigix irtirata, jigi moghti smigh Xieraq
gheluqg zZzmien ragonevoli minn qorti indipendenti u imparzjali

mwaqqfa b’ligi.
L-artikolu 6 tal-Konvenzjoni Ewropea jghid testwalment hekk:

(1) Fid-decizjoni tad-drittijiet civili u tal-obbligi tieghu jew ta’ Xi
akkuza kriminali kontra tieghu, kulhadd huwa ntitolat ghal smigh
imparzjali u pubbliku fi Zzmien ragonevoli minn tribunal indipendenti
u imparzjali mwaqqaf b’ligi. Is-sentenza ghandha tinghata
pubblikament izda Il-istampa u |-pubbliku jista’ jigi eskluz mill-
proceduri kollha jew minn parti minnhom fl-interess tal-morali, tal-
ordni pubbliku jew tas-sigurta nazzjonali f'soc¢jeta demokratika,
meta l-interessi tal-minuri jew il-protezzjoni tal-hajja privata tal-
partijiet hekk tehtieg, jew safejn ikun rigorozament mehtieg fil-
fehma tal-qorti fcéirkostanzi specjali meta I-pubblicita tista’

tippregudika I-interessi tal-gustizzja.

(2) Kull min ikun akkuzat b’reat kriminali ghandu jigi megqjus li jkun

inno¢enti sakemm ma jigix pruvat hati skont il-ligi.

(3) Kull min ikun akkuzat b’reat kriminali ghandu d-drittijiet minimi
li gejjin:

(a) li jkun infurmat minnufih, b’lingwa Ii jifthem u bid-dettal, dwar in-
natura u r-raguni tal-akkuza kontra tieghu;

(b) li jkollu zmien u facilitajiet xierqa ghall-preparazzjoni tad-difiza
tieghu;

(¢) li jiddefendi ruhu persunalment jew permezz ta’assistenza
legali maghzula minnu stess jew, jekk ma jkollux mezzi bizzejjed li
jhallas l-assistenza legali, din ghandha tinghata lilu b’xejn meta I-

interessi tal-gustizzja jehtiequ hekk;
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(d) li jezamina jew li jara li jigu eZzaminati xhieda kontra tieghu u i
jottjeni |-attendenza u l-ezami ta’ xhieda favur tieghu taht I-istess
kundizzjonijiet bhax-xhieda kontra tieghu;

(e) li jkollu assistenza b’xejn ta’ interpretu jekk ma jkunx jifthem jew

jitkellem il-lingwa uzata fil-qorti.

Bhala fatti, jirrizulta mill-atti li r-rikorrent, tramite I-Avukat tieghu, talab id-dritt
ta’ disclosure ai termini tal-Artikolu 524AF tal-Kap 9 tal-Ligijiet ta’ Malta wara
li fl-1 ta’ Novembru 2022 huwa gie notifikat bic-charges tal-kaz de quo li kellu
jibda’ jinstema’ mill-Qorti tal-Magistrati bhala Qorti Struttorja fit-30 ta’
Novembru 2022. Ir-rikorrenti ma tressagx b’arrest quddiem il-Qorti.

Jirrizulta li s-Supretendent James Grech, fis-16 ta’ Novembru 2022, wiegeb
email tad-difensur legali tar-rikorrent ta’ dak in-nhar stess, fejn infurmah li d-
disclosure jinghata waqt |-arrest gabel isiru I-mistogsijiet u li fdan il-kaz, I-
akkuzi gja kienu pprezentati mill-Ufficéju tal-Avukat Generali in segwitu ghal
decizjoni tal-Qorti Kriminali, u annetta mal-istess email kopja tad-decizjoni tal-
Qorti Kriminali preseduta mill-Imhallef Consuelo Scerri Herrera fi pro¢eduri
ta’ challenge u li kienet wasslet sabiex jinhargu l-akkuzi fil-konfront tar-

rikorrent.

Jirrizulta li sussegwentament, fl-ewwel dehra quddiem il-Qorti tal-Magistrati
bhala Qorti Struttorja, ir-rikorrent, tramite I-avukat tieghu, ressaq l-ilment tan-
nuqqas ta’ disclosure quddiem il-Qorti u dakinhar I-prosekuzzjoni ddikjarat li
d-disclosure kienet konsistenti fis-sentenza tal-Qorti Kriminali peress illi |-
provi kienu ngabru fdik il-procedura, u li fdik is-seduta kien ser jinghata |-
process |i wassal ghall-istess decizjoni peress illi kienet tharrket
rapprezentant tal-Qorti sabiex tesebixxi |-istess process. Jirrizulta i r-rikorrent
fdik is-seduta stess wera n-nuqqas ta’ gbil tieghu dwar kif kienet ged tinghata
l-informazzjoni. Waqt I-istess udjenza tat-30 ta’ Novembru 2022, id-difiza
kkontestat il-prima facie u |-Qorti tat digriet fejn ir-rikorrent tpogga taht kap ta’

akkuza.
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Jirrizulta li r-rikorrent kien tal-fehma li d-dritt tad-disclosure tieghu gie lez u
ghalhekk intavola I-pro¢eduri odjerni. Wara digriet b’ordni provvizorja ta’ din
iI-Qorti, fis-seduta tal-15 ta’ Frar 2023, quddiem il-Qorti tal-Magistrati, xehed
is-Supretendent James Grech u pprezenta numru ta’ dokumenti u stgarr i
dawn ma kienux gew mghoddija stante li kienu dokumenti li r-rikorrent kellu
diga’ fil-pussess tieghu. Fl-istess seduta rrizulta li kien hemm ukoll stqarrija
ta’ Joseph Mary Farrugia li ma kinitx inghatat minhabba li I-istess Farrugia
kien miet u ghalhekk ma setax jittella’ bhala xhud, izda I-Magistrat ta ordni li

dan id-dokumenti jinghata wkoll lid-difiza.

Ikkunsidrat ulterjorment:

llli I-artikolu 534AF tal-Kap 9 tal-Ligijiet ta’ Malta jghid testwalment hekk:

534AF. (1) Meta persuna waqt kull stadju ta’ pro¢eduri kriminali
tigi arrestata jew detenuta, kull dokument li jinsab fil-pussess tal-
Pulizija, li hu relatat mal-kaz specifiku u li hu essenzjali sabiex issir
rikuza effettiva tal-legalita tal-arrest jew tad-detenzjoni, ghandu

jkun disponibbli lill-persuna arrestata jew lill-avukat taghha.

(2) ll-persuna suspettata jew |-akkuzat ghandu jkollhom access,
minghajr hlas, ghall-evidenza materjali kollha li tinsab fil-pussess
tal-Pulizija, kemm jekk hija kontra jew favur l-imsemmijin persuna
suspettata jew akkuzat, jew lill-avukat taghhom sabiex tigi
salvagwardjata procedura gusta u sabiex jipprepara ghad-difiza

taghhom.

(3) Minghajr pregudizzju ghas-subartikolu (1), l-ac¢ess ghall-
evidenza materjali msemmija fis-subartikolu (2) ghandu jinghata fi
Zmien xieraq sabiex ikun hemm ezercizzju effettiv tad-dritt ghal
difiza u tal-inqas ghandu jinghata mas-sottomissjoni tal-merti tal-
kawza. Fejn aktar evidenza materjali tigi fil-pussess tal-Pulizija,

ghandu jinghata access fi Zmien xieraq sabiex tkun tista’ tigi
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kkunsidrata mill-persuna suspettata jew mill-akkuzat jew l-avukat

taghhom.

(4) Minkejja d-dispozizzjonijiet tas-subartikoli (2) u (3) u
sakemm dan ma jipprequdikax id-dritt ta’ process kriminali qust,
wara li tinstema’ I|-prosekuzzjoni, qorti jew magistrat jistghu

J

jirrifiutaw access ghal certu materjal jekk dan l-ac¢ess ikun ta
theddida serja ghal hajja jew ghad-drittijiet fundamentali ta’
persuna ohra jew jekk dan ir-rifiut huwa necessarju sabiex
jissalvagwardja |-interess pubbliku importanti jew fejn jista’
jippregudika |-investigazzjoni i tkun ghaddejja jew is-sigurta

nazzjonali.

llli l-artikolu 534AF gie introdott fil-Kodi¢i Kriminali wara li saret it-
trasposizzjoni fil-ligi Maltija tad-Direttiva 2012/13/UE tal-Parlament Ewropew
u tal-Kunsill Ewropew tat-22 ta’ Mejju 2012 li titratta d-dritt ghall-informazzjoni
fi proceduri kriminali (Att IV tas-sena 2014). Din tipprovdi ghad-dritt ta’ ac¢ess
tal-persuna akkuzata ghal dik |-evidenza materjali li jkollha fidejha il-

Prosekuzzjoni.

llli dwar dan il-jedd, il-Qorti Kriminali fil-kaz Repubblika ta’ Malta vs Yorgen
Fenech galet hekk fid-digriet taghha datata 9 ta’ Dicembru, 2022:

lIli I-artikolu 534AF dahal fis-sehh fil-Kodi¢i Kriminali wara li saret
it-trasposizzjoni fil-ligi Maltija tad-Direttiva 2012/13/UE tal-
Parlament Ewropew u tal-Kunsill tat-22 ta’ Mejju 2012 dwar id-dritt
ghall-informazzjoni fi pro¢eduri kriminali u dan bis-sahha tal Att IV
tas-sena 2014. Din tirreferi ghad-dritt ta’ access tal-persuna
akkuzata ghal dik l-evidenza materjali li ghandha fidejha il
Prosekuzzjoni. Issa ghalkemm huwa il-jedd fondamentali tal-
akkuzat li jsir process gust u li jkollu smigh xieraq bid-dritt li huwa
Jiddefendi ruhu ghall-akkuzi serji lilu addebidati, b’dan ghalhekk illi

Jinghata il-jedd ihejji id-difiza tieghu fi Zmien xieraq, madanakollu
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Jerga’ jigi ribadit, illi jekk kien hemm tali nuqqas ta’ access ghal xi
evidenza materjali minn naha tal-Prosekuzzjoni jew tal-Pulizija,
dan c¢ertament ma jwassalx ghal xi nullita’ fl-Att tAkkuza. Illi I-ligi
issemmi dawk |-istanzi Ii igibu fix-xejn |-Att t Akkuza u jirrenduha
nulla, kif inghad. L-allegat nuggas lamentat mill-akkuzat fdin I-
ec¢cezzjoni mhijiex wahda minn dawk ikkontemplati fil-ligi. 11-Qorti,
minn naha I|-ohra, ma tistax taghti il-jedd lill-akkuzat li
jembarka ruhu fuq xi tip ta’ fishing expedition sabiex jara jekk
hemmx xi prova li setghat ma gietx lilu maghrufa minn naha
tal-Prosekuzzjoni, iktar u iktar meta |-Pulizija Ezekuttiva
iddikjarat tul il-pro¢ess penali illi I-evidenza materjali li kellha

Fidejha hija kollha ghad-disposizzjoni tal-akkuzat. . . .

... Wi din il-Qorti ordnat Ii jissejjah biex jixhed is-Supretendent
Keith Arnaud fir-rigward ta’ din I-evidenza li I-akkuzat jikkontendi li
hija materjali ghal kaz tieghu u li taghha huwa qgieghed jitlob id-
disclosure. llli wara li instemghet din ix-xiehda, b’d-digriet taghha
tat-30 ta’ Novembru 2021, (fols 834 et seq. (Vol 2)), kien deciz illi:

“Fir-rigward tal-ezebizzjoni ta’ intercettazzjonijiet telefonici, mix-
xiehda tas-Supretendent Keith Arnaud moghtija quddiem il-Qorti
fis-seduta tat-22 ta’ Ofttubru 2021, jidher illi -Kummissarju tal-
Pulizija ma ghandux dawn l-intercettazzjonijiet fidejh billi dawn
gew utilizzati mill-pulizija fil-kors tal-investigazzjonijiet ghaliex il-
Kap tas-Servizzi tas-Sigurta’ ippermettielu li dawn jinstemghu
minnu sabiex iqies jekk kellhomx xi utilita’ ghall-investigazzjoni. Fi
kwalunkwe kaz jekk dawn I-intercettazzjonijiet ma sarux skont il-
ligi, kwindi langas ma jistghu jkunu producibbli bhala prova fil
Qorti.”

lli I-Qorti Kostituzzjonali iddecidiet hekk frikors kostituzzjonali u
konvenzjonali istitwit mill-akkuzat stess b’referenza ghal process

penali pendenti fil-konfront tieghu:
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“Ghalkemm kif inghad huwa minnu li fi proceduri
kostituzzjonali hemm ammont ta’ flessibilita fdak li
jirrigwarda t-tmexxija tal-proéedura mill-Qorti, dan ma jfissirx
li xi parti tista’ tuza dawn il-proé¢eduri biex taghmel fishing
expedition u tottjeni |-produzzjoni ta’ provi li mhumiex

necéessarjament relevanti ghall-pro¢eduri istitwiti minnha.

Inoltre’, |-fatt |i |-attur naqas milli jispjega x’inhi din |
informazzjoni li huwa jghid li hija relevanti, il-Qorti tinsab fl-
impossibilita’ li tizen I-interess tal-appellant kontra |-interess
pubbliku biex tiddetermina jekk dan huwiex kaz fejn hija
mehtiega d-disclosure tad-dokumenti rikjesti minnu minkejja
dak provdut mil-ligi.”- Yorgen Fenech vs Kummissarju tal-
Pulizija et— QK 18/07/2022.’

Rat ukoll I-insenjament tal-Qorti Kostituzzjonali fid-decizjoni fl-ismijiet Dustin
Bugeja vs Kummissarju tal-Pulizija et deciza fit-13 ta’ Mejju 2024, fejn il-
Qorti qalet:

12. Fl-aggravju l-attur irriproduca estratti mid-depozizzjoni tieghu
u ta’ wahda mit-tfaljiet u ghamel referenza ghall-Artikolu 534AF
tal-Kodici Kriminali li kien introdott bl-Att IV tal-2014 dwar id-dritt
ghall-access ghall materjal tal-kaz. L-ilment tal-attur i ma
nghatax smigh xieraq, ghandu jitqies billi jigi kkunsidrat dak
kollu li jkun sar fil-kors tal-pro¢ess kriminali. |l-provi ma jurux
li waqt is-smigh tal-kawza kriminali kien hemm xi prova li I-attur ma
sarx jaf biha jew li sofra pregudizzju minhabba z-zmien li fih sar jaf
bil-provi li ressqet il-prosekuzzjoni.

13. II-Qorti tfakkar ukoll Ii I-ilment kif spjegat fir-rikors promotur li
bih I-attur fetah il-kawza, kien li huwa ma nghatax access ghal kull

dokument i kien jinsab fil-pussess tal-Pulizija matul il-kawza

kriminali. L-atti tal proceduri kriminali juru mod iehor apparti li ma
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ntweriex li kien hemm xi prova krucjali li I-prosekuzzjoni naqgset
milli tressaq. Ghalhekk li I-attur jilmenta li ma setax jiddefendi ruhu
bl-aqwa mod possibbli u gie pprequdikat, hu I-boghod hafna mill-

verita.

Tqis ukoll dak li galet il-Qorti Kostituzzjonali fil-sentenza taghha ghall-kawza
fl-ismijiet Emmanuele Spagnol vs L-Avukat Generali u Kummissarju tal-
Pulizija deciza fil-31 ta’ Mejju 2023:

27. 1l-Qorti tosserva illi anke llum il-gurnata meta d-dritt ghal
disclosure jirrizulta mil-ligi nnifisha, xorta wahda mhuwiex meqjus li
Jekk tali disclosure ma jinghatax qabel I-interrogazzjoni allura dan
awtomatikament jissarraf fi ksur tad-dritt ta’ smigh xieraq kif donnu
jargumenta l-appellant. Kif gie spjegat mill-Qorti tal-Gustizzija tal-
Unjoni Ewropea fil-kawza ta’ Kolev (C-612/15, 05/06/2018):

“84 Fir-rigward tal-mument li fih ghandha ssir din il-komunikazzjoni
u li fih ghandu jinghata dan l-acc¢ess, I-Artikolu 6(3) u |-Artikolu 7(3)
tad-Direttiva 2012/13 jipprevedu biss, rispettivament, li I-imsemmija
komunikazzjoni ghandha ssir “mhux aktar tard mit-tressiq tal-merti
talakkuza quddiem il-qorti” u li I-imsemmi ac¢ess ghandu jinghata
“fizzmien debitu biex ikun jista’ jsir I-ezercizzju effettiv tad-drittijiet
taddifiza u mhux iktar tard mill-prezentazzjoni tal-merti tal-akkuza

ghall-ezami ta’ qorti”.

85 B’hekk, kif osserva I-Avukat Generali fil-punt 98 tal-
konkluzjonijiet tieghu, dawn id-dispozizzjonijiet ma jirreferux ghal

data preciza f'dan ir-rigward.

[..]

91 Din id-direttiva ma tirrikjedix li dan il-mument ikun identiku
firrigward tal-komunikazzjoni ta’ informazzjoni ddettaljata dwar I-

akkuza u fir-rigward tal-access ghall-atti fil-process. Barra minn
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hekk, limsemmi mument jista’, skont ic-Cirkustanzi tal-kaz inezami
u t-tip ta’ procedura inkwistjoni, jipprecedi jew ikun simultanju ghat-
tressiq talkawza quddiem il-qorti, jew jista’ jkun sahansitra wara tali

tressiq.

92 Madankollu, |-imsemmi ghan kif ukoll I-izvolgiment tajjeb
talprocedura jehtiegu, bhala principju u bla hsara, jekk ikun il-kaz,
ghal proceduri specjali jew issemplifikati i [-imsemmija
komunikazzjoni ssehh u |-possibbilta ta’ access ghall-atti tinghata
sa mhux iktar tard mill-mument li fih effettivament tibda t-trattazzjoni
dwar il-fondatezza tal-akkuza quddiem il-qorti li tkun kompetenti

sabiex tiddeciedi dwar din il-fondatezza.

[..]

96 Fi kwalunkwe kaz, fkull wiehed mill-kazijiet esposti fil-punti 92 u
93, fil-punt 94 kif ukoll fil-punt 95 ta’ din is-sentenza, u
irrispettivament mill-mument Ii fih tigi kkomunikata I-informazzjoni
ddettaljata dwar l-akkuza u Ii fih jinghata |-access ghall-atti
talprocess, il-persuna li tkun is-suggett ta’ prosekuzzjoni u I-avukat
taghha ghandhom b’mod patrtikolari, b’osservanza tal-principju ta’
kontradittorju u ta’ opportunitajiet ugwali ghall-partijiet, jinghataw
terminu suffi¢jenti sabiex jiehdu konoxxenza ta’ din I-informazzjoni
u ta’ dawn [-atti, u ghandhom jitgieghdu fpozizzjoni li jippreparaw
iddifiza b’mod effikaci, li jipprezentaw [-osservazzjonijiet |i jista’
jkollhom u, jekk ikun il-kaz, li jressqu kwalunkwe talba, b’mod
partikolari ghal istruttorja, li huma intitolati jressqu taht id-dritt
nazzjonali. Kif osserva I|-Avukat Generali fil-punt 101 tal-
konkluzjonijiet tieghu, dan ir-rekwizit jezigi li I-kawza, jekk ikun
hemm bzonn, tigi sospiza u li jigi ordnat iddifferiment taghha ghal

data ulterjuri.”

28. Kif gie kkonsidrat aktar ‘il fuq, ilmenti dwar ksur tad-dritt ta’

smigh xieraq ghandhom jigu ezaminati fil-kuntest tal-proceduri
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relattivi fl-intier taghhom, u ¢joé ghandu jittiehed in konsiderazzjoni
I-“overall fairness of the proceedings.” Ghalhekk [-Ewwel Qorti
kienet korretta meta hadet in konsiderazzjoni I-fatt li minkejja Ii I-
appellant ma giex moghti ac¢ess ghallprovi li kellha I-prosekuzzjoni
qabel jew waqt li gie nterrogat, I-appellant inghata acc¢ess ghal
dawn il-provi matul il-kors tal-Istruttorja, u dan waqt li kien mghejjun
minn avukat tal-fiduc¢ja tieghu. Huwa relevanti li lappellant kellu |-
opportunita skont il-ligi li jaghmel kontroezami tax-xhieda kollha
prodotti mill-prosekuzzjoni, u l|-ebda allegazzjoni ma saret li
lappellant ma nghatax din I-opportunita, jew li ma nghatax bizzejjed
¢ans sabiex jipprepara ghal tali kontroezamijiet. Lanqas ma jirrizulta
li lappellant ma kellux bizzejjed Zmien biex jipprepara jew
Jipprezenta ddifiza tieghu. Ghaldaqstant ma jirrizultax li I-fatt li ma
kienx hemm disclosure qgabel jew waqt I-interrogazzjoni tal-
appellant ipprequdika b’xi mod id-drittijiet tad-difiza tieghu u I-

overall fairness of the proceedings.

Tosserva wkoll I-insenjament tal-Qorti Ewropea fil-kaz fl-ismijiet Rowe and

Davis vs The United Kingdom de¢iza fis-16 ta’ Frar 2020, fejn il-Qorti galet:

60. Itis a fundamental aspect of the right to a fair trial that criminal
proceedings, including the elements of such proceedings which
relate to procedure, should be adversarial and that there should
be equality of arms between the prosecution and defence. The
right to an adversarial trial means, in a criminal case, that
both prosecution and defence must be given the opportunity
to have knowledge of and comment on the observations filed
and the evidence adduced by the other party (see the
Brandstetter v. Austria judgment of 28 August 1991, Series A no.
211, pp. 27-28, 88 66-67). In addition Article 6 8 1 requires, as
indeed does English law (see paragraph 34 above), that the

prosecution authorities disclose to the defence all material
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evidence in their possession for or against the accused (see
the Edwards judgment cited above, p. 35, § 36).

61. However, as the applicants recognised (see paragraph 54
above), the entitlement to disclosure of relevant evidence is not an
absolute right. In any criminal proceedings there may be
competing interests, such as national security or the need to
protect witnesses at risk of reprisals or keep secret police methods
of investigation of crime, which must be weighed against the rights
of the accused (see, for example, the Doorson v. the Netherlands
judgment of 26 March 1996, Reports of Judgments and
Decisions 1996-1l, p. 470, 8 70). In some cases it may be
necessary to withhold certain evidence from the defence so as to
preserve the fundamental rights of another individual or to
safeguard an important public interest. However, only such
measures restricting the rights of the defence which are strictly
necessary are permissible under Article 6 8 1 (see the Van
Mechelen and Others v. the Netherlands judgment of 23 April
1997, Reports 1997-1ll, p. 712, 8 58). Moreover, in order to
ensure that the accused receives a fair trial, any difficulties
caused to the defence by a limitation on its rights must be
sufficiently counterbalanced by the procedures followed by
the judicial authorities (see the Doorson judgment cited above,
p. 471, 8 72, and the Van Mechelen and Others judgment cited
above, p. 712, § 54).

62. In cases where evidence has been withheld from the
defence on public interest grounds, it is not the role of this
Court to decide whether or not such non-disclosure was
strictly necessary since, as ageneral rule, itis for the national
courts to assess the evidence before them (see the Edwards
judgment cited above, pp. 34-35, § 34). Instead, the European

Court's task is to ascertain whether the decision-making
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procedure applied in each case complied, as far as possible,
with the requirements of adversarial proceedings and
equality of arms and incorporated adequate safeguards to

protect the interests of the accused.

63. During the applicants' trial at first instance the
prosecution decided, without notifying the judge, to withhold
certain relevant evidence on grounds of public interest. Such
a procedure, whereby the prosecution itself attempts to
assess the importance of concealed information to the
defence and weigh this against the public interest in keeping
the information secret, cannot comply with the above-
mentioned requirements of Article 6 8 1. Indeed this principle is
recognised by the English case-law from the Court of Appeal's
judgment in R. v. Ward onwards (see paragraphs 37 et seq.

above).

64. Itis true that at the commencement of the applicants' appeal,
prosecution counsel notified the defence that certain information
had been withheld, without however revealing the nature of this
material, and that on two separate occasions the Court of Appeal
reviewed the undisclosed evidence and, in ex parte hearings with
the benefit of submissions from the Crown but in the absence of

the defence, decided in favour of non-disclosure.

65. However, the Court does not consider that this procedure
before the appeal court was sufficient to remedy the unfairness
caused at the trial by the absence of any scrutiny of the withheld
information by the trial judge. Unlike the latter, who saw the
witnesses give their testimony and was fully versed in all the
evidence and issues in the case, the judges in the Court of Appeal
were dependent for their understanding of the possible relevance
of the undisclosed material on transcripts of the Crown Court

hearings and on the account of the issues given to them by
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prosecuting counsel. In addition, the first-instance judge would
have been in a position to monitor the need for disclosure
throughout the trial, assessing the importance of the undisclosed
evidence at a stage when new issues were emerging, when it
might have been possible through cross-examination seriously to
undermine the credibility of key witnesses and when the defence
case was still open to take a number of different directions or
emphases. In contrast, the Court of Appeal was obliged to carry
out its appraisal ex post facto and may even, to a certain extent,
have unconsciously been influenced by the jury's verdict of guilty

into underestimating the significance of the undisclosed evidence.

66. In conclusion, therefore, the prosecution's failure to lay
the evidence in question before the trial judge and to permit
him to rule on the question of disclosure deprived the
applicants of a fair trial. The facts of the present case set it
apart from that of Edwards cited above, where the appeal
proceedings were adequate to remedy the defects at first
instance since by that stage the defence had received most
of the missing information and the Court of Appeal was able
to consider the impact of the new material on the safety of the
conviction in the light of detailed and informed argument
from the defence (op. cit., p. 35, 88 36-37).

67. It follows that there has been a violation of Article 6 § 1 of the

Convention.

Kif ukoll, id-decizjoni tal-Qorti Ewropea fl-ismijiet Leas vs Estonia deciza fis-
6 ta’ Marzu 2012, fejn il-Qorti galet:

80. More specifically, Article 6 8 3 (b) guarantees the accused
“adequate time and facilities for the preparation of his defence”
and therefore implies that the substantive defence activity on his

behalf may comprise everything which is “necessary” to prepare
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the main trial. The accused must have the opportunity to
organise his defence in an appropriate way and without
restriction as to the possibility to put all relevant defence
arguments before the trial court and thus to influence the
outcome of the proceedings (see Connolly v. the United
Kingdom (dec.), no. 27245/95, 26 June 1996, and Moiseyev V.
Russia, no. 62936/00, § 220, 9 October 2008). Furthermore, the
facilities which should be enjoyed by everyone charged with
a criminal offence include the opportunity to acquaint
himself, for the purposes of preparing his defence, with the
results of investigations carried out throughout the
proceedings (see C.G.P. V. the Netherlands (dec.),
no. 29835/96, 15 January 1997, and Foucher v. France, 18 March
1997, 88 26-38, Reports 1997-11). The issue of adequacy of time
and facilities afforded to an accused must be assessed in the light
of the circumstances of each particular case (see Galstyan v.
Armenia, no. 26986/03, § 84, 15 November 2007, and Dolenec v.
Croatia, no. 25282/06, § 208, 26 November 2009).

81. Failure to disclose to the defence material evidence
which contains such particulars as could enable the accused
to exonerate himself or have his sentence reduced would
constitute a refusal of facilities necessary for the preparation
of the defence, and therefore a violation of the right
guaranteed in Article 6 8 3 (b) of the Convention (see C.G.P.,
cited above). The accused may, however, be expected to give
specific reasons for his request (see Bendenoun v. France,
24 February 1994, § 52, Series A no. 284) and the domestic
courts are entitled to examine the validity of these reasons
(see C.G.P., cited above; Natunen v. Finland, no. 21022/04, § 43,
31 March 2009; and Janatuinen v. Finland, no. 28552/05, § 45, 8
December 2009).
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82. Turning to the present case, the Court notes that the
applicant, claiming access to the surveillance file, mainly relied on
two arguments. Firstly, he sought to establish whether the use of
the surveillance measures had been lawful and, secondly, he
argued that the principle of the equality of arms had required that
he had the same opportunity as the prosecution to choose
evidence from the surveillance file. Furthermore, it transpires from
the applicant’s arguments that he had certain concerns as to
whether L. had in fact received instructions from the police, which
would have amounted to unlawful surveillance and could have

resulted in parts of the evidence being inadmissible.

83. The Court notes that despite the County Court’s two rulings
whereby the applicant’s access to the surveillance file had been
authorised, he was in fact only given access to information which
had in any event been adduced as evidence by the prosecution.
Additionally, he was given access to two surveillance
authorisations which were later also added to the criminal case

file.

84. Since the applicant was not given access to the remaining
part of the surveillance file, the Court has to ascertain whether the
decision-making procedure applied in the present case complied
with the requirements of adversarial proceedings and equality of
arms and incorporated adequate safeguards to protect the

interests of the applicant.

85. The Court notes that in the Government’s submission the
County Court had examined the surveillance file and had thus
been able to assess the lawfulness of the surveillance activities
and the admissibility of the evidence obtained by surveillance. The
Government mainly relied on the records of the County Court’s

hearings in this regard.
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86. The applicant did not contest this argument. However, in his
appeal to the Supreme Court he noted that he had been unaware
during the proceedings before the County Court that the court had
also examined the other surveillance materials, in addition to the
surveillance authorisations, and that this had only been asserted

by the prosecutor before the Court of Appeal.

87. The Court considers that the records of the County Court’s
hearings of 12 February and 15 October 2007 are indeed open to
different interpretations as to the extent to which it had examined
the surveillance materials. The County Court’s and the Court of
Appeal’s judgments do not add much clarity to this matter.
Furthermore, the Court notes that the domestic courts gave no
clear reasons as to why it had been acceptable for the applicant
to have been denied access to the undisclosed information in the
surveillance file. Indeed, the Court recalls that the County Court
initially authorised such access — an authorisation which was not
fully complied with by the police — whereas the Court of Appeal in
its judgment, on the one hand, considered that there was no
reason to overload the criminal case file with irrelevant
information, and, on the other hand, referred to the secrecy of the
surveillance materials. However, the Court considers that these
observations by the Court of Appeal were of a general nature, as
it does not appear and it has not been argued that the appellate

court itself examined the surveillance file.

88. The Court finds that the present case is different from, for
example, the above-cited cases of Fitt and Jasper, where the
Court was satisfied that the defence were kept informed and were
permitted to make submissions and participate in the decision-
making process as far as possible and noted that the need for
disclosure was at all times under the assessment of the trial judge,

providing a further, important, safeguard. In those cases the Court
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found no violation under Article 6 8§ 1. In the present case, in
contrast, the applicant only retroactively learned from the
prosecutor that the County Court had examined the
surveillance materials. Moreover, he was neither informed of
the reasons for non-disclosure nor of the nature of the
undisclosed materials nor, indeed, of whether the
surveillance file did include any undisclosed material
evidence. The Court considers that the procedure followed by
the judicial authorities in the present case failed to
adequately counterbalance the difficulties caused to the
defence by its restricted access to the surveillance materials.
The defence were not informed in an adequate manner of the
County Court’s position on why it had been strictly necessary
to restrict their rights and they had no possibility of
presenting their counterarguments to any such
considerations. The Court also takes note, in this regard, of
the Supreme Court’s subsequent case-law, according to
which a trial court, even if it was prevented from disclosing
materials in a surveillance file, may disclose its opinion on
the lawfulness of the surveillance, which opinion must be
recorded in the record of the hearing and, if necessary, in a

judgment.

89. Moreover, the Court observes in this context that the
County Court initially did authorise the applicant’s access to
the surveillance file — implying that it found no reasons to
restrict such access and considered it to be of some
importance for the defence — but failed to take adequate
measures to ensure compliance by the investigating
authorities with its orders. Nor was this issue of non-
compliance subsequently addressed in the judgements of the

domestic courts.
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90. In these circumstances, the Court does not consider that the
procedure employed to determine the issue of disclosure of
evidence complied with the requirements to provide adversarial
proceedings and equality of arms or incorporated adequate
safeguards to protect the interests of the accused. It follows that
there has been a violation of Article 6 of the Convention in this

respect.

Finalment tosserva wkoll id-decizjoni tal-Qorti Ewropeja fl-ismijiet Foucher

vs France deciza fit-18 ta’ Marzu 1997, fejn il-Qorti galet:

34. The Court reiterates in this connection that according to the
principle of equality of arms, as one of the features of the
wider concept of a fair trial, each party must be afforded a
reasonable opportunity to present his case in conditions that
do not place him at a disadvantage vis-a-vis his opponent
(see, in particular, the Bulut v. Austria judgment of 22 February
1996, Reports 1996-11, pp. 380-81, para. 47).

35. In the instant case, three considerations are of crucial

importance.

Firstly, Mr Foucher chose to conduct his own case, which he was
entitled to do both under the express terms of the Convention and
under domestic law (see paragraph 17 above). The Court’s
reasoning in the cases of Kamasinski and Kremzow to the effect
that it is not incompatible with the rights of the defence to restrict
the right to inspect the court file to an accused’s lawyer does not
therefore apply (see the Kamasinski v. Austria judgment of 19
December 1989, Series A no. 168, p. 39, para. 88, and the
Kremzow v. Austria judgment of 21 September 1993, Series A no.
268-B, p. 42, para. 52).
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Secondly, as the applicant had been committed directly for trial in
the police court without a preliminary investigation, the question of

ensuring the confidentiality of the investigation did not arise.

Lastly, the applicant’s conviction by the Caen Court of Appeal was
based solely on the game wardens’ official report, which, under
Article 537 of the Code of Criminal Procedure (see paragraph 16

above), was good evidence in the absence of proof to the contrary.

36. The Court, like the Commission, therefore considers that it
was important for the applicant to have access to his case file
and to obtain a copy of the documents it contained in order

to be able to challenge the official report concerning him.

As the Argentan Police Court rightly said, "the defendants should
have been allowed access to their case file in order to prepare
their defence [as] the value of such access is sufficiently
demonstrated by the use legal representatives make of it ..." (see

paragraph 10 above).

As he had not had such access, the applicant had been
unable to prepare an adequate defence and had not been
afforded equality of arms, contrary to the requirements of
Article 6 para. 1 of the Convention taken together with Article
6 para. 3 (art. 6-3+6-1).

37. Finally, the Court notes that the Court of Cassation itself,
subsequent to its ruling of 15 March 1993 in the present case (see
paragraph 15 above) reversed its previous case-law concerning
communication of the documents from a file where the defendant
has already been sent for trial. In a judgment of 12 June 1996 (see

paragraph 21 above) it held:

"Everyone charged with a criminal offence thus has the right,
under Article 6 para. 3 (art. 6-3) of the European Convention for

the Protection of Human Rights and Fundamental Freedoms, not
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to the immediate communication of the documents on the file but
to the release, at his expense and, where appropriate, acting
through his lawyer, of copies of the documents submitted to the

court he has been summoned to appear before...."

38. Regard being had to all the circumstances of the case, the
Court finds that there has been a violation of Article 6 para. 1 of

the Convention taken together with Article 6 para. 3 (art. 6-3+6-1).

Ikkunsidrat ulterjorment:

llli fis-sentenza taghha tat-13 ta’ Frar 2017, il-Qorti Kostituzzjonali, fil-kaz II-

Pulizija vs Clayton Azzopardi, galet hekk:

21, Hu pacifiku li sabiex jigi zgurat il-principju tal-equality of
arms lakkuzat irid ikollu taghrif tal-provi li ser jingiebu kontrieh
sabiex ihejji ddifiza tieghu. Dan hu c¢entrali f'sistema penali sabiex

Jigu zgurati Igustizzja u s-smigh xieraq.

22. Madankollu fil-kaz tallum ma jirrizultax Ii I-attur ma kellux
access ghallprovi migbura fl-istadju tal-kumpilazzjoni jew li ma
kellux dritt li jaghmel kontro-ezami tax-xhieda prodotti, jew li ma
kellux access ghad-dokumenti esebiti. Inoltre fil-kors tal-
kumpilazzjoni kellu d-dritt skont il-ligi Ii jobbliga lill-pulizija tipproduci

d-dokumenti relevanti kollha fil-pussess taghha.

23. Ghaldagstant, fid-dawl ta’ dan kollu, u megqjusa wkoll il-
pro¢eduri kriminali kontrih sal-lum il-gurnata, din il-qorti ma tistax
tikkonkludi li I-attur garrab pregudizzju hekk li ma setax ihejji difiza

xierqa ghallakkuzi migjuba kontrieh.

Ukoll, din il-Qorti diversament preseduta, fil-kaz Raymond Bonnici vs
Avukat Generali et dec¢iza fid-29 ta’ Marzu 2017, galet hekk:
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[I-Qorti ssib li dan I-ilment mhuwhiex gustifikat. Tenut kont i dawn
il-proceduri gew intavolati meta dawk penali kienu diga’ gew
konkluzi, r-rikorrent kellu jkun fpozizzjoni li jindika b’mod konkret
liema kienet dik I-evidenza li se mai ma ngibietx a konoxxenza
tieghu mill-prosekuzzjoni. Prova li ma saritx. Inoltre’ langas ma
ngiebet xi prova mir-rikorrent li jekk kien hemm evidenza li nzammet
mistura minnu, din kellha twassal ghal ezitu differenti minn dak li

waslu ghalih il-Qrati ta’ gudikatura kriminali.

Ulterjorment, fil-kaz Graziella Attard vs Avukat Generali de¢iza minn din il-

gorti diversament preseduta fis-27 ta’ Frtar 2018, inghad hekk:

"Fil-gudizzju esteru moghti mis-Supreme Court fil-kawza Mclnnes
v. Her Majesty’s Advocate tal-10 ta’ Frar 2010 gie espress mill-
gorti dan il-hsieb: li I-ezami ta’ pregudizzju soffert minhabba lack
of disclosure ta’ xiehda ghandu jsir wara I-outcome finali tal-
proceduri penali, it-test uzat huwa dak li I-materjal ikkoncernat
setax kien tax-natura “which either materially weakens the Crown
case or materially strengthens the case for the defence”; dana
ghandu jirrizulta fi pregudizzju ghad-difiza b’mod tali li dana
Imaterjal mhux disclosed kien iwassal ghal possibilta reali ta’

acquittal."

llli I-lanjanza tar-rikorrenti hija fis-sens [i tali mankanza ta'
disclosure wassal ghall-pregudizzju reali fil-konfront taghha
minghajr, izda, ma tipprecizax fejn sofriet tali pregudizzju hlief li
tghid li kellha dritt personalment jew tramite |-avukat taghha li
jkollhom id-dokumenti essenzjali biex jikkontestaw |-arrest jew id-
detenzjoni taghha. Madanakollu xejn minn dan jidher li gie sollevat
guddiem il-Qorti tal-Magistrati (Malta) bhala Qorti Struttorja. Fic-
cirkostanzi dan I-ilment ma jirrizultax li ghandu jigi ezaminat

in vacuo billi tali jedd kif sancit fl-artikolu 6(3)(b) jirreferi ghall-
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jedd tal-akkuzat filpreparazzjoni tad-difiza tieghu u, kwindi,
tagbel li dan iljedd ghandu jigi ezaminat fil-qafas tal-
proceedings as a whole kif, de resto, jemani mill-iskorta tal-

gurisprudenza citata ante.

Ikkunsidrat Ulterjorment:

Maghrufa allura dawn l-insenjamenti u skorta vasta ta’ gurisprudenza, il-Qorti
sejra issa tapplika dan it-taghlim ghall-kaz odjern u I-fatti kif hawnhekk
jirrizultaw.

[I-Qorti tibda biex tirreferi ghal dak i jirrizulta mill-affidavit tar-rikorrent u tgis
illi r-rikorrenti ged jibbaza I-ilment tieghu prin¢ipalment fuq il-fatt illi (a) huwa
ma nghatax kopja ta’ statement li kien ta hu stess lill-Pulizija xi zmien gabel
u (b) sussegwentament, illi kien gie esebit statement ta’ terza persuna,
precizament Joseph Mary Farrugia, li kien jinsab fl-atti ta’ pro¢eduri li kienu
gew determinati fil-Qorti tal-Appell Kriminali preseduta mill-imhallef Consuelo
Scerri Herrera, liema atti gew esedbiti fil-pro¢eduri kriminali kontra tieghu u li

ma kellux kopja taghhom gabel.

Dwar dawn iz-zew§ dokumenti, is-Supretendent James Grech kien ¢ar hafna
fid-depozizzjoni tieghu (5.07.2023). Filwagqt illi ¢ahad b’'mod kategoriku illi |-
Pulizija kienet ged tagixxi b’xi pika jew b’nuqqas, fir-rigward tal-istgarrija ta’ I-
Istess rikorrenti huwa essenzjalment jghid illi r-rikorrenti kien inghata original
tal-istgarrija tieghu stess meta din saret, u I-Pulizija ma kienet tahti xejn jekk
hu stess kien tilitha. Jispjega illi wara d-decizjoni tac-challenge proceedings
mill-Qorti tal-Appell ma kienx hemm necessita’ illi r-rikorrenti jerga’ jigi
arrestat. Jghid ulterjorment u forsi aktar importanti, illi kien hemm gbil mal-
ufficju tal-Avukat Generali illi ged imexxi I-prosekuzzjoni hu - illi in linea ma’
gurisprudenza kostanti, dan I-istatement ma jigix ipprezentat peress “illi illum

il-gurnata kollha ged jigu sfilzati”.

Fir-rigward tal-istgarrija ta’ Joseph Mary Farrugia, is-Supretendent Grech

jghid illi din l-istgarrija ma setghetx tintuza’ fil-pro¢eduri kontra r-rikorrenti,
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peress illi dan Farrugia kien ko-awtur u allura kellu jkun ko-imputat u allura
ma jixhidx, u fi kwalunkwe kaz, kien gie nieges u allura statement tieghu ma
setghetx tingieb bhala prova, “mhux minhabba pika, imma minhabba i
semplicmennt ma hix prova. Issa li jaf x’qal persuna li llum mejjet u mhux ser
jJixhed, x’sens fih? Ma tistghax tintuza”. Jenfasizza illi x-xhud kellu jixhed viva
voce imma kien mejjet — ghalhekk I-istqarrija tad-decujus Farrugia ma kellha

ebda valur.

In kontro-ezami, is-Sur Grech jikkonferma illi fil-bidu tal-pro¢eduri penali
kontra r-rikorrenti gew esebiti xi dokumenti illi ma kienx gew disclosed gabel,
izda liema dokumenti kienu rrelevanti ghal kaz penali kontra r-rikorrenti.
Ghaliex filwaqt illi sostna illi fid-disclosure jinghataw dak li |-prosekuzzjoni
setghet tipprezenta bhala prova, dak li nghata wara d-digriet ta’ din il-Qorti,
ma kienx ser jigi esebit bi prova u jikkonferma illi kull evidenza materjali li
kellha fidejha il-Pulizija giet mghoddija, filwaqt illi fakkar illi t-talba tar-
rikorrenti ghad-disclosure giet wara illi I-istess rikorrenti kien notifikat bl-

akkuzi.

Maghmul ¢ar |-apprezzament tal-provi mressqa, il-Qorti trid gabel xejn tqis illi
din il-kawza giet intavolata fit-3 ta’ Jannar 2023, appena fl-istadju tassew
inizjali tal-proc¢eduri quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti
Struttorja. Ukoll, illi sakemm din il-kawza thalliet ghad-decizjoni, addirittura I-
Prosekuzzjoni kienet ghadha ged tressaq il-provi taghha u c¢ertament illi I-

proceduri kriminali jistghu jitgiesu fazijiet inizjali taghhom.

Huwa ghalhekk illi I-Qorti tqis illi ghandha mis-sewwa |-ec¢¢ezzjoni mressqa
mill-intimati fis-sens illi din l|-azzjoni tista’ titgies illi hija prematura u
intempestiva. Certament illi din il-Qorti illum mhix fpozizzjoni illi tikkunsidra I-

ilmenti tar-rikorrenti fil-kuntest tal-“overall fairness of the proceedings”.

Minghajr pregudizzju ghal dan pero’, il-Qorti tqis ukoll illi I-ufficjal prosekutur
kien ¢ar hafna fid-depozizzjoni tieghu quddiem din il-Qorti, fis-sens illi z-zewg
stqarrijiet, dik tar-rikorrenti u dik ta’ John Mary Farrugia - li jidher mill-

apprezzament tal-provi hawnekk maghmul illi huma d-dokumenti |-aktar li
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hemm kwistjoni fughom fil-kuntest tad-dritt ta’ disclosure - ma kinux ser
jitressqu bi prova tal-prosekuzzjoni ghar-ragunijiet minnu msemmija, u
ghalhekk, anke gja la darba |-process penali ghadu pendenti, ma hemmx
dubbju illi r-rikorrent jista’, jekk ikun necessarju u opportun, jitlob rimedju
guddiem il-Qorti tal-Magistrati (Malta) bhala Qorti Struttorja f'kaz illi jirrizulta
mod iehor. Fuq kollox hija dik il-Qorti illi ghandha s-setgha tiddeciedi jekk tal

evidenza hix jew ghandiex tkunx ammissibbli jew le.

Finalment, fir-rigward tal-ilment tar-rikorrent in kwantu jilmenta illi kien
pregudikat meta I-Qorti tal-Magistrati (Malta) ddecidiet il-prima facie, il-Qorti
tqis illi hemmek ma sar ebda gudizzju ghaliex id-determinazzjoni ta’ dawk |-
akkuzi fil-konfront tar-rikorrenti, ossia jekk hemmx htijja o meno, issir fil-
gudizzju finali ta’ dik il-Qorti u ghalhekk ghad trid issir fis-sentenza finali.
Ulterjorment, il-Qorti tinnota illi fis-seduta tat-30 ta’ Novembru 2022 sar il-bidu
tal-kontro-ezami ta’ Keith Said, il-complainant, u saret anke t-trattazzjoni tad-

difensuri qabel ma’ I-Qorti ghaddiet ghad-digriet taghha dwar il-prima facie.

GHALDAQSTANT, il-Qorti, wara illi ezaminat il-provi mressga u rat |-atti
kollha u ghamlet il-konsiderazzjonijiet taghha kif hawn fuq espress, ged
tghaddi sabiex tichad it-tieni ec¢¢ezzjoni tal-intimati, tilga’ |-e¢cezzjoni tal-
Istess intimati kif espressa fil-hames paragrafu tar-Risposta taghhom u
tiddikjara |-proceduri odjerni intempestivi u konsegwentament tichad it-talbiet

tar-rikorrenti.

Bl-ispejjez a karigu tar-rikorrent.

Onor. lan Spiteri Bailey Amanda Cassar
Imhallef Deputat Registratur
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