PRIM’AWLA TAL-QORTI CIVILI

IMHALLEF
ONOR. AUDREY DEMICOLI LL.D.

Rikors Guramentat Nru 895/2021 (AD)

BEER HOUSE LTD
VS
THE GENERAL SOFT DRINKS COMPANY LTD

U GSD MARKETING LIMITED (C3774)
LI GIET KJAMAT IN KAWZA B’DIGRIET TAL-4 TA’ JANNAR 2022

Seduta ta’ nhar il-Gimgha, disgha u ghoxrin (29) ta’ Novembru 2024

II-Qorti:

1. Din hija sentenza finali dwar talba ghal-likwidazzjoni u hlas ta’ danni

allegatament sofferti mis-socjeta’ attrici per kawza t'adir tas-socjeta’
konvenuta,

Preliminari



2. Permezz ta’ rikors guramentat prezentat nhar id-disgha (9) ta’ Settembru

2021, is-socjeta’ Beer House Limited, bil-urament taghha ppremettiet:

a. Premess illi s-soc¢jeta’ attrici kienet tahdem fis-settur ta’ l-importazzjoni
tal-birra, u kienet timporta gewwa Malta I-birrer li jsiru mill-birrerija
barranija Swinkels Family Brewers, gia Bavaria Brewery, u li kienet
topera b’kumpanija bl-isem Bavaria N.V. fl-Olanda, fosthom il-birrer

Bavaria u Hollandia;

b. U billi s-so¢jeta’ attrici kienet id-distributur esklussiv tal-prodotti
mibjugha mis-socjeta’ estera Bavaria N.V., u dan in forza ta’ ftehim
datat 10 ta’ Lulju 2013;

c. U billi s-so¢jeta’ attrici ghal numru ta’ snin kienet tbiegh il-birrer
importati  minnha lis-socjeta’ konvenuta, I|i talvolta kienet

tiddistribwihom lokalment biex jinbieghu lill-konsumatur;

d. U billi I-partijiet dahlu fnegozjati sabiex is-soc¢jeta’ attrici tghaddi n-
negozju u avvjament taghha lis-socjeta’ konvenuta biex din tibda
timporta |-birrer ta’ Bavaria N.V. direttament hi u tkompli
tiddistribwihom fis-suq lokali, naturalment kontra konsiderazzjoni

xierqa;

e. U billi I-partijiet kienu ftehmu fuqg id-dettalji kollha tan-negozju ta’
bejniethom fl-10 ta’ Ottubru 2018 permezz ta’ korrispondenza bil-

miktub bejniethom;

f. U billi partikolarment il-partijiet ftehmu |i s-soc¢jeta’ intimata ser
takkwista n-negozju tar-rikorrenti mill-1 ta’ Jannar 2019 b’dan li irid isir

process ta’ due diligence mis-socjeta’ intimata;

g. U billi ghalhekk kif miftiehem, ghal finijiet ta’ due diligence tas-socjeta’
intimata, bejn Novembru u Dicembru 2018, is-socjeta’ rikorrenti

ghaddiet u zvelat id-dokumentazzjoni kunfidenzjali kollha taghha fir-
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rigward dan in-negozju lis-so¢jeta’ intimata, inkluz prezzijiet u profit

margins, u kif ukoll ghaddiet in-negozju li kellha mal-birrerija estera;

h. U billi s-socjeta’ konvenuta uzat I-informazzjoni konfidenzjali tas-
socjeta’ rikorrenti sabiex timporta I-birrer ta’ Bavaria N.V. gewwa Malfta,
u tiddistribwihom ghall-bejgh fuq is-suq Malti bi prezz vantaggjuz
ghaliha;

i. U billi madanakollu, wara li approprjat in-negozju tas-socjeta’ attrici, u
bdiet tahdem ma’, u timporta hi stess direttament minn, Bavaria N.V.,
is-socjeta’ konvenuta irrifjutat tirrikonoxxi li ghandha ftehim mas-
socjeta’ attri¢i u/jew tersaq ghal hlas ta’ I-ammonti mifthiema u/jew li
jsir ftehim dwar il-modalita’ ta’ dan il-hlas u dan nonostante diversi

interpellazzjonijiet;

j. U billi s-socjeta’ konvenuta hadet in-negozju attrici minghajr ma hallset

lis-socjeta’ attrici I-kumpens u jew konsiderazzjoni ghal dan;

k. U billi ghandu jirrizulta ¢ar u ampju li s-socjeta’ konvenuta innegozjat
mas-socjeta’ attrici in mala fede, jekk mhux addirittura b’qerq, meta
ftehmet ma’ u induciet lis-socjeta’ attrici biex tizvesti ruhha min-negozju
taghha, u tghaddih lis-socjeta’ konvenuta taht weghda u/jew ftehim ta’

kumpens i kjarament |-istess socjeta’ konvenuta ma Kkenitx

intenzjonata li tonora;

l. U billi di piu, illum jirrizulta ¢ar u ampju wkoll illi s-soc¢jeta’ konvenuta
kisret obbligi fiducjarji li assumiet bl-imgieba taghha stess meta hadet
dokumentazzjoni li kienet taf li kien kunfidenzjali tas-socjeta’ afttrici u
intizi biss ghal finijiet ta’ due diligence fil-kuntest tan-negozju li I-partijiet
kellhom flimkien u mhux biex jigu intuzati sabiex is-soc¢jeta’ konvenuta
tiehu n-negozju tar-rikorrenti, kif ghamlet, u ghalhekk ir-rikorrenti

gieghed ukoll jipprocedi skond I-Art 1124E tal-Kap 16 tal-Ligijiet ta
Malta;

3. Ghaldagstant, is-socjeta’ rikorrenti talbet lil din il-Qorti sabiex:
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i. Tiddikjara |i bl-agir taghha s-socjeta’ konvenuta rendiet ruhha
responsabbli ghad-danni kollha sofferti mis-socjeta’ attrici liema danni

Jinkludu kemm telf attwali u kif ukoll telf ta’ qliegh;

ii. Tiddikjara inoltre li s-socjeta’ konvenuta agixxiet bi ksur ta’ I-obbligi

fiducjarji taghha;

iii. Tillikwida d-danni kollha sofferti mis-socjeta’ attrici, inkluz kull kumpens
li jista’ jkun dovut ghal ksur ta’ I-obbligi fiducjarji u uzu tinformazzjoni
konfidenzjali tas-socjeta’ attrici u/jew arrikiment indebitu, occorrendo

bl-opra ta’ periti nominandi;

iv. Tikkundanna lis-socjeta’ konvenuta thallas lis-socjeta’ attri¢i dawk I-

ammonti kollha hekk likwidati kif premess;

Bla pregudizzju ghal kull azzjoni ohra skond il-ligi;

Bl-ispejjez, inkluz dawk tal-ittra ufficjali 2166/20 u I-mandat ta’ sekwestru
numru 1284/12, u |-imghaxijiet legali kummercjali dekorribbli mid-data tal-

1 ta’ Jannar 2019 sad-data tal-pagament effettiv, kontra s-socjeta

konvenuta i hija minn issa ingunta in subizzjoni;

. Permezz ta’ digriet moghti nhar it-tlieta u ghoxrin (23) ta’ Settembru 2021,
din il-Qorti appuntat il-kawza ghas-smigh ghas-seduta tal-erbgha (4) ta’
Novembru 2021, b’ordni ghan-notifika tar-rikors lis-socjeta’ konvenuta, illi
nghatat ghoxrin (20) jum mid-data tan-notifika lilha tal-stess, sabiex

tirrispondi skont il-ligi;

. B’risposta guramentata datata sitta u ghoxrin (26) t'Ottubru 2021, is-
socjeta’ konvenuta The General Soft Drinks Company Limited eccepiet:

Difiza
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a. Fl-ewwel lok (sahansitra qabel it-tieni difiza ta’ natura preliminari) is-
socjeta’ rikorrenti ghandha tidentifika taht liema dispost tal-ligi jew
almenu Xx’inhi x-xorta ta’ azzjoni li qieghda ftressaq. Dan jinghad
minhabba fil-mod konfuz kif inhuma mpustati t-talbiet minghajr rabta
mal-premessi u wkoll ghaliex huma talbiet fl-alternattiv. Is-socjeta’

rikorrenti jehtieg li taghzel u tiddikjara bi¢-Car I-ghazla taghha.

F’dan ir-rigward jinghad illi I-premessi jidher li huma bbazati fuq ksur ta’
kuntratt |li s-socjeta’ rikorrenti tallega Ii ntlahaq u ksur ta’ obbligi
fiducjarji. It-talbiet sussegwenti ma jsegwux — b’'mod specifiku ma
ssegwix it-talba ghal-likwidazzjoni tad-danni b’konsegwenza tal-allegat
arrikkiment indebitu. Hawnhekk ghandu japplika I-prin¢ipju ta’ electa
una via, non datur recursus ad alteram. In oltre, ghandu wkoll japplika
[-artikolu 1028B tal-Kap 16 tal-Ligijiet ta’ Malta. Minn qari tat-talbiet
stess jirrizulta li I-azzjoni ta’ I-arrikkiment indebitu ma tistax tintuza
ghaliex ir-rikorrenti stess qged tuza azzjonijiet ohra biex taghmel tajjeb

ghad-dannu li allegatament sofriet;

b. Minghajr pregudizzju u preliminarjament, is-soc¢jeta’ intimata mhix il-
legittimu kontradittur fdawn il-proceduri ghaliex hi ma kellha |-ebda
relazzjoni, jew ftehim jew negozjati mas-socjeta’ rikorrenti. Kwalunkwe
diskussjonijiet saru bejn is-so¢jeta’ rikorrenti u s-soc¢jeta’ GSD
Marketing Limited (C 3774) u kienet din is-socjeta’ li kellha I-kuntratt ta’
distribuzzjoni datat 23 ta’ Marzu 2015 (hawn anness u mmarkat bhala
Dok A). Kwalunwke riferenza ghall-frazi “s-socjeta’ intimata” f'din ir-
risposta, u allura ghas-socjeta’ The General Soft Drinks Company
Limited (C 1591), qed issir biss biex tigi koperta I-pozizzjoni ta’ I-istess

socjeta’ kemm-il darba din id-difiza tigi michuda;
c. It-talbiet (fosthom dik it-talba ghall-hlas ta’ danni ghal telf attwali u telf

ta’ qliegh) huma nfondati fil-fatt u fid-dritt stante illi bejn il-partijiet ma

kien hemm l-ebda ftehim;
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d.

Minghajr pregudizzju, is-socjeta’ rikorrenti ghandha tipprova x’inhi I-
informazzjoni li allegatament ghaddiet, kif u ghaliex din hi kunfidenzjali
u x'uzu jew benefic¢ju hadet minn din [-informazzjoni s-socjeta’
intimata. Is-socjeta’ intimata m’agixxietx b’mod qarrieqi fil-konfront tas-
socjeta’ rikorrenti u lanqas ma kisret xi obbligi fiducjarji. Bil-kontra,
kienet is-socjeta’ rikorrenti li zgwidat u qarrqet fid-diskors u l-agir

taghha;

Minghajr pregudizzju, is-socjeta’ intimata ma kkawzat I-ebda danni lis-
socjeta’ rikorrenti. Fi kwalunkwe kaz, u minghajr prequdizzju, is-socjeta’
rikorrenti jehtieg li tipprova kemm in-ness kawzali bejn I-agir tas-socjeta’
intimata u l-allegati danni mgarrba u wkoll li ppruvat timminimizza I-

istess danni;

Salv difizi ulterjuri;

II-Fatti

g.

Is-soéjeta’ intimata tagbel mal-fatti kif esposti fl-ewwel, fit-tieni, fit-tielet

u fir-raba’ paragrafu tar-rikors guramentat;

Fir-rigward tal-hames paragrafu, is-socjeta’ intimata tghid |i mas-

socjeta’ rikorrenti ma kien intlahaq l-ebda ftehim;

Fir-rigward tas-sitt paragrafu, is-socjeta’ intimata tghid i d-diskors ta’
bejniethom kien fis-sens illi I-partijiet kellhom jiffirmaw ftehim bil-miktub
u kien ukoll soggett ghal kundizzjonijiet ohra u mhux biss ghall-gheluq
sodisfacenti ta’ due diligence exercise (li fi kwalunkwe kaz, |-ezZitu

tieghu kien negattiv);

Fir-rigward tas-seba’ u t-tmien paragrafi, is-soc¢jeta’ intimata tghid illi s-
socjeta’ rikorrenti m’ghaddietx in-negozju taghha fdak Il-istadju, u
sahansitra fl-ebda stadju iehor. Is-socjeta’ rikorrenti ghandha tipprova

x’inhi l-informazzjoni li allegatment ghaddite, kif u ghaliex din hi
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kunfidenzjali u x’uzu jew benefi¢cju hadet minn din I-informazzjoni s-
socjeta’ intimata. Is-socjeta’ intimata tirrizerva li naturalment tirrispondi

wara li dan jigi ¢carat;

k. Fir-rigward tad-disa’ u I-ghaxar paragrafu, is-socjeta’ intimata tghid illi
s-socjeta’ intimata ma approprjat ebda negozju. Fi kwalunkwe kaz ma

kien hemm Il-ebda ftehim u lanqas ebda obbligu ta’ hlas;

I. Is-soéjeta’ intimata ma taqgbilx mal-fatti esposti fil-hdax-il paragrafu u
ma agixxietx in mala fede. Lanqgas ma gieghlet lis-socjeta’ rikorrenti

tizvesti ruhha minn xi negozju,

m. Fir-rigward tat-tnax-il paragrafu, is-soc¢jeta’ intimata tirrepeti li s-socjeta’
rikorrenti ghandha tipprova hi x’inhi I-informazzjoni li allegatament
ghaddiet, kif u ghaliex din hi kunfidenzjali u x’uzu jew benefic¢ju hadet
minn din l-informazzjoni s-socjeta’ intimata. Is-socjeta’ intimata

tirrizerva li naturalment tirrispondi wara li dan jigi ¢carat;

Konkluzjoni

n. Ghaldaqgstant, u in vista tar-ragunijiet suesposti, is-socjeta’ esponenti
titlob lil din I-Onorabbli Qorti tichad it-talbiet kollha tas-socjeta’ rikorrenti,
bl-ispejjez kontra l-istess socjeta’ rikorrenti, inkluz I-ispejjez tal-ittra
uffiéjali numru 2471/2020 u tal-kontro-mandat ta’ sekwestru numru
1399/2021.

6. B’digriet datat erbgha (4) ta’ Jannar 2022, din il-Qorti laqghet it-talba
maghmula mis-socjeta’ rikorrenti permezz ta’ rikors datat tletin (30) ta’
Novembru 2021 sabiex tigi kjamata in kawza s-so¢jeta’ GSD Marketing
Limited, u ordnat in-notifika tas-socjeta’ kjamata in kawza bir-rikors

promotur u b’ghoxrin (20) jum ghar-risposta;

7. B’risposta guramentata datata tmienja u ghoxrin (28) ta’ Frar 2022, is-

soc¢jeta’ GSD Marketing Limited eccepiet:
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Introduzzjoni

a. Din hija r-risposta guramentata ta’ GSD Marketing Limited Ii giet

kjamata in kawza u ordnata tipprezenta d-difiza taghha skond id-
digriet tal-4 ta’ Jannar 2022, liema digriet gie notifikat lill-istess socjeta’

flimkien mar-rikors promotur fid-9 ta’ Frar 2022;

Difiza

b.

e.

It-talbiet — fosthom it-talba ghall-hlas ta’ danni ghal telf attwali u telf ta’
gliegh — huma infondati fil-fatt u fid-dritt stante illi bejn il-partijiet ma

kien hemm |-ebda ftehim;

Minghajr pregudizzju, is-socjeta’ rikorrenti ghandha tipprova x’inhi I-
informazzjoni li allegatament ghaddiet, kif u ghaliex din hi kunfidenzjali
u x'uzu jew beneficéju hadet minn din I-informazzjoni s-socjeta’
kjamata in kawza. II-GSDM ma agixxietx b’mod qarrieqi fil-konfront
tas-socjeta’ rikorrenti u lanqas ma kisret xi obbligi fiducjarji. Bil-kontra,
kienet is-socjeta’ rikorrenti li zgwidat u qarrqet fid-diskors u l-agir

taghha;

Minghajr prequdizzju, iI-GSDM ma kkawzat |-ebda danni lis-so¢jeta’
rikorrenti. Fi kwalunkwe kaz, u minghajr pregudizzju, is-socjeta’
rikrorrenti jehtieg li tipprova kemm in-ness kawzali bejn I-agir tas-
socjeta’ kiamata in kawza u l-allegati danni mgarrba u wkoll li ppruvat

timminimizza l-istess danni;

Salv difizi ulterjuri;

Il-Fatti

f.

Is-socjeta’ kjamata in kawza taqbel mal-fatti kif esposti fl-ewwel, fit-

tieni, fit-tielet u fir-raba’ paragrafu tar-rikors guramentat;
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g. Fir-rigward tal-hames paragrafu, is-socjeta’ kiamata in kawza tghid li

mas-socjeta’ rikorrenti ma kien intlahaq I-ebda ftehim;

h. Fir-rigward tas-sitt paragrafu, iI-GSDM tghid I, d-diskors ta’
bejniethom kien fis-sens illi I-partijiet kellhom jiffirmaw ftehim bil-
miktub u kien ukoll soggett ghal kundizjonijiet ohra u mhux biss ghall-
gheluq sodisfacenti ta’ due diligence exercise (li fi kwalunkwe kaz, |-

ezitu tieghu kien negattiv);

I. Fir-rigward tas-seba’ u tmien paragrafu, il-GSDM tghid illi s-socjeta’
rikorrenti m’ghaddietx in-negozju taghha fdak Il-istadju, u sahansitra
fl-ebda stadju iehor. Is-socjeta’ rikorrenti ghandha tipprova x’inhi I-
informazzjoni li allegatament ghaddiet, kif u ghaliex din hi kunfidenzjali
u x’uzu jew benefic¢ju hadet minn din l-informazzjoni s-socjeta’
kjiamata in kawza. II-GSDM ftirrizerva li naturalment tirrispondi wara li

dan jigi ¢carat;

j. Fir-rigward tad-disa’ u I-ghaxar paragrafu, is-soc¢jeta’ kiamata in kawza
tghid Ii hi ma approprjat ebda negozju. Fi kwalunkwe kaz ma kien

hemm |-ebda ftehim u lanqas ebda obbligu ta’ hlas;

k. Is-socjeta’ kjiamata in kawza ma taqbilx mal-fatti esposti fil-hdax-il

paragrafu u ma agixxietx in mala fede. Lanqas ma gieghlet lis-socjeta

rikorrenti tizvesti ruhha minn xi negozju;

|.  Fir-rigward tat-tnax-il paragrafu, iI-GSDM tirrepeti li s-socjeta’
rikorrenti ghandha tipprova hi x’inhi I-informazzjoni li allegatament
ghaddiet, kif u ghaliex din hi kunfidenzjali u x’uzu jew benefic¢ju hadet
minn din l-informazzjoni |-GSDM. Is-socjeta’ kjamata in kawza

tirrizerva li naturalment trispondi wara li dan jigi ¢¢arat;

Konkluzjoni
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m. Ghaldaqstant, u in vista tar-ragunijiet suesposti, is-socjeta’ kiamata in
kawza titlob lil din I-Onorabbli Qorti tichad it-talbiet kollha tas-socjeta’

rikorrenti, bl-ispejjez kontra Il-istess socjeta’ rikorrenti.

[I-Qorti

8. Regghet rat ir-rikors guramentat tas-socjeta’ rikorrenti datat disgha (9) ta’
Settembru 2021;

9. Regghet rat ir-risposta guramentata tas-socjeta’ konvenuta datata sitta u

ghoxrin (26) t'Ottubru 2021, u d-dokument anness maghha;

10.Rat in-nota tas-socjeta’ rikorrenti, datata tmintax (18) ta’ Novembru 2021 a
fol 43 tal-process, illi permezz taghha kkjarifikat illi I-kawza odjerna mhix
gieghda ssir bhala azzjoni ghall-arrikiment indebitu a tenur tal-Artikolu
1028B tal-Kodiéi Civili, izda illi r-referenza ghall-“arrikiment indebitu” fit-
talbiet tas-socjeta’ rikorrenti huwa ghal Ii talvolta tkun dovuta mill-intimati
fl-azzjoni fiducjarja a tenur tal-Artikolu 1124E tal-Kap 16, b’dana illi |-frazi
“arrikiment indebitu” fit-talbiet ghandha d-definizzjoni moghtija fl-Artikolu
1124A(5), cioe ‘kull proprjeta’ flimkien mal-beneficéji |-ohra kollha
miksuba, sew direttament sew indirettament, bi ksur tal-obbligazzjonijiet

fiducjarji ghal liema kienu soggetti”,

11.Rat id-digriet moghti minnha stess nhar I-erbgha (4) ta’ Jannar 2022, illi
permezz tieghu laqghet it-talba maghmula mis-socjeta’ rikorrenti permezz
ta’ rikors datat tletin (30) ta’ Novembru 2021 sabiex tigi kjamata in kawza

s-soc¢jeta’ GSD Marketing Limited;

12.Regghet rat ir-risposta guramentata tas-socjeta’ kjamata in kawza GSD
Marketing Limited, datata tmienja u ghoxrin (28) ta’ Frar 2022;

13.Rat in-nota tas-socjeta’ attri¢i illi permezz taghha giet prezentata in atti
serje ta’ korrispondenza permezz ta’ email, immarkati Dokument A sa

Dokument R, a fol 71 et seq tal-process;
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14.Semghet ix-xhieda bil-gurament ta’ Bjorn Zammit, prodott mis-socjeta’

attrici waqt is-seduta tat-Tlieta, tlieta (3) ta’ Mejju 2022%;

15.Rat l-affidavit ta’ Neil Carter, immarkat Dok NC1 a fol 232 et seq tal-
process, u zewg dokumenti annessi mieghu u mmarkati Dok NC2 u NC3

a fol 252 et seq u 268 et seq rispettivament;

16.Rat |-affidavit ta’ Hector Carter, immarkat Dok HC1 a fol 269 et seq tal-

process, u Dok HC2 anness mieghu a fol 273 et seq tal-process;

17.Rat il-korrispondenza b’e-mail esebita bhala Dok BH1 a fol 277 et seq tal-
process, Dok BH2 a fol 279 et seq tal-process, Dok BH3 a fol 283 et seq
tal-process, Dok BH4 a fol 286 et seq tal-pro¢ess, Dok BH5 a fol 298 et
seq tal-process, Dok BH6 a fol 303 et seq tal-process, Dok BH7 a fol 306
et seq tal-process, Dok BH8 a fol 313 et seq tal-pro¢ess, Dok BH9 a fol
319 et seq tal-process, Dok BH10 a fol 342 et seq tal-pro¢ess, Dok BH11
a fol 346 et seq tal-pro¢ess, Dok BH12 a fol 348 et seq tal-process, Dok
BH13 a fol 354 et seq tal-pro¢ess, Dok BH14 a fol 356 et seq tal-proc¢ess,
Dok BH15 a fol 360 et seq tal-process, u Dok BH16 a fol 364 et seq tal-

process;

18.Semghet ix-xhieda bil-gurament ta’ Diane Magro Delia, prodotta mis-
socjeta’ attrici waqt is-seduta tal-erbatax (14) t'Ottubru 20222, u r-rapport

minnha esebit u mmarkat Dok DMD1 a fol 374 tal-process;

19.Semghet ix-xhieda ulterjuri bil-gurament ta’ Bjorn Zammit, riprodott mis-
soc¢jeta’ attrici waqt is-seduta tad-dsatax (19) ta’ Jannar 20233, u rat id-
dokumenti minnu esebiti u mmarkati Dok BZ1 sa BZ3, a fol 393 et seq tal-

process;

1 It-traskrizzjoni tax-xhieda tieghu tinsab a fol 222 et seq tal-process
2 lt-traskrizzjoni tax-xhieda taghha tinsab a fol 370 et seq tal-process
3 It-traskrizzjoni tax-xhieda tieghu tinsab a fol 388 et seq tal-proc¢ess
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20.Semghet ix-xhieda ulterjuri bil-gurament ta’ Bjorn Zammit, riprodott mis-

socjeta’ attrici waqt is-seduta tat-tlieta (3) ta’ Marzu 20234

21.Rat |-affidavit ta’ Mark Carter, immarkat Dok T1 u esebit a fol 413 et seq

tal-process;

22.Rat id-dokument esebit mis-socjeta’ attrici u mmarkat Dok T2 a fol 419 et

seq tal-process;

23.Semghet ix-xhieda ulterjuri bil-gurament ta’ Bjorn Zammit, riprodott mis-
soc¢jeta’ attrici waqt is-seduta tal-ghoxrin (20) t'April 2023, u rat id-
dokument minnu esebit u mmarkat Dok BZ4 a fol 428 tal-process;

24.Rat id-dokument esebit mis-soceta’ attrici u mmarkat Dok BVR1 a fol 430

tal-process;

25.Semghet ix-xhieda bil-Qurament ta’ Neil Carter, prodott mis-socjetajiet

intimati in kontro-ezami waqt is-seduta tal-ewwel (1) ta’ Gunju 20235;

26.Rat il-kopja tad-distribution agreement bejn Bavaria N.V. u Beer House
Limited, immarkat Dok GSD1 u esebit mis-socjetajiet intimati, a fol 459 et

seq tal-process;

27.Semghet ix-xhieda bil-gurament ta’ Mark Carter, prodott mis-socjetajiet

intimati in kontro-ezami waqt is-seduta tal-ewwel (1) ta’ Gunju 2023¢;

28.Semghet ix-xhieda bil-gurament ta’ Hector Carter, prodott mis-socjetajiet

intimati in kontro-ezami waqt is-seduta tal-ewwel (1) ta’ Gunju 20237;

29.Semghet ix-xhieda bil-gurament ta’ Diane Magro Delia, prodotta mis-
socjetajiet intimati in kontro-ezami waqt is-seduta tat-tmienja u ghoxrin (28)
ta’ Settembru 20238;

4 lt-traskrizzjoni tax-xhieda tieghu tinsab a fol 405 et seq tal-proc¢ess
5 It-traskrizzjoni tax-xhieda tinsab a fol 433 et seq tal-process
6 lt-traskrizzjoni tax-xhieda tinsab a fol 482 et seq tal-process
7 It-traskrizzjoni tax-xhieda tinsab a fol 488 et seq tal-process
8 lt-traskrizzjoni tax-xhieda tinsab a fol 496 et seq tal-process
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30.Semghet ix-xhieda bil-gurament ta’ Peter Even, prodott mis-socjetajiet
intimati waqt is-seduta tat-tnejn (2) ta’ Novembru 2023°;

31.Semghet ix-xhieda bil-gurament ta’ Peter Even, prodott mis-socjeta’

rikorrenti in kontro-ezami wagt is-seduta tas-sittax (16) ta’ Jannar 20241°;
32.Rat l-affidavit ta’ Maria Micallef a fol 543 et seq tal-process;
33.Rat l-affidavit ta’ Bjorn Zammit, a fol 546 et seq tal-process;

34.Semghet ix-xhieda bil-gurament ta’ Bjorn Zammit, prodott mis-socjeta’

rikorrenti in kontro-ezami wagqt is-seduta tad-disgha (9) t'April 202411,

35.Semghet ix-xhieda bil-gurament ta’ Bjorn Zammit, riprodott mis-socjeta’

rikorrenti in kontro-ezami wagqt is-seduta tal-erbatax (14) ta’ Mejju 20242,

36.Semghet ix-xhieda bil-gurament ta’ Maria Micallef, prodotta mis-socjeta’

rikorrenti in kontro-ezami wagqt is-seduta tal-erbatax (14) ta’ Mejju 20243,

37.Rat in-nota ta’ sottomissjonijiet tas-socjeta’ rikorrenti, a fol 605 et seq tal-

process;

38.Rat in-nota ta’ sottomissjonijiet tas-socjetajiet intimati, a fol 624 et seq tal-

process;

39.Rat in-nota ta’ replika tas-socjeta’ rikorrenti, u I-kontro-replika tas-

socjetajiet intimati;

40.Rat illi I-partijiet gablu illi I-kawza tibga’ differita ghas-seduta tal-lum ghas-

sentenza;

41.Taghmel is-segwenti konsiderazzjonijiet:

9 lt-traskrizzjoni tax-xhieda tinsab a fol 517 et seq tal-process
10 |t-traskrizzjoni tax-xhieda tinsab a fol 528 et seq tal-process
11 |t-traskrizzjoni tax-xhieda tinsab a fol 567 et seq tal-process
12 |t-traskrizzjoni tax-xhieda tinsab a fol 583 et seq tal-process
13 |t-traskrizzjoni tax-xhieda tinsab a fol 593 et seq tal-process
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Konsiderazzjonijiet Legali

42.1l-kawza odjerna ddur ma’ relazzjoni kummercjali bejn is-socjeta’
BeerHouse Limited, is-socjeta’ estera Swinkels Family Brewers (SFB), u
s-socjetajiet General Soft Drinks Limited u/jew General Soft Drinks
Marketing Limited. In suc¢int, is-soc¢jeta’ rikorrenti ilha sa mis-sena 2000
timporta birra maghrufa bl-isem Bavaria, illi hija eventwalment bdiet tbigh

lis-socjetajiet intimati jew min minnhom, sabiex jigu distribwiti fis-suq lokali;

43.Din il-Qorti tqis illi gabel jigu indirizzati I-vertenzi fil-mertu, ghandhom jigu
indirizzati fl-ewwel lok zewg punti preliminari, u cioe (a) it-tip t'azzjoni illi
ged tigi vantata mis-socjeta’ rikorrenti; u (b) I-ec¢ezzjoni dwar il-legittimu

kontradittur.

(a) L-Azzjoni vantata mis-Soc¢jeta’ Rikorrenti

44.Fir-rikors promotur, is-socjeta’ rikorrenti tippremetti illi hija ged tipprocedi
skond I-Art 1124E tal-Kap 16 tal-Ligijiet ta’ Malta, u fit-tielet talba taghha

ssemmi wkoll I-element ta’ arrikiment indebitu;

45.Mitluba kemm minn din il-Qorti, kif ukoll anke permezz tal-ewwel
eccezzjoni preliminari tas-socjeta’ intimata General Soft Drinks Company
Limited, sabiex tidentifika sewwa sew taht liema dispost tal-ligi ged
titressaq il-kawza odjerna, u/jew ix-xorta ta’ azzjoni li s-socjeta’ rikorrenti
gieghda tressaq, is-socjeta’ rikorrenti pprezentat nota datata tmintax (18)
ta’ Novembru 20214, illi permezz taghha ddikjarat illi, “ma huwiex minnu li
I-kawza odjerna qieghda ssir bhala azzjoni ghall-arrikiment indebitu a tenur
tal-Artikolu 1028B tal-Kodic¢i Civili”. |s-socjeta’ rikorrenti spjegat illi r-
referenza ghal “arrikiment indebitu” fit-talbiet taghha tirreferi ghall-azzjoni
fiducjarja a tenur tal-Artikolu 1124E tal-Kodici Civili, u cioe dik illi, fl-Artikolu

14 A fol 43 tal-process
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1124A(5) hija mfissra bhala “kull proprjeta’, flimkien mal-beneficcji I-ohra
kollha miksuba, sew direttament sew indirettament, bi ksur ta’ I-
obbligazzjonijiet fiducjarji ghal liema kienu soggetti”. 1s-socjeta’ rikorrenti
tkompli billi tikkonferma “li I-kawza odjerna ma hijiex postulata fuq I-Artikolu
1028B tal-Kodi¢i Civili indikat mis-soéjeta’ intimata fl-ecéezzjonijiet

taghhom.”

46.Inoltre, fil-verbal tas-seduta tat-tletin (30) ta’ Novembru 20211°, is-socjeta’
rikorrenti pprecizat illi, “b’referenza ghan-nota prezentata mill-istess
socjeta’ attrici fit-18 ta’ Novembru 2021 [...] b’referenza ghall-Artikolu
1028(b) [recte: Artikolu 1028B] tal-Kap 16 jinkludi wkoll I-Artikolu 1028(a)
[recte: Artikolu 1028A];

47.1s-socjeta’ rikorrenti ghamlitha c¢ara illi hija ma kinitx gieghda tavvanta
azzjoni ai termini tal-Artikolu 1028A u 1028B tal-Kap 16 tal-Ligijiet ta’ Malta,
u cioe l-actio de in rem verso, izda azzjoni fiducjarja ai termini tal-Artikolu
1124E tal-Kap 16 tal-Ligijiet ta’ Malta. Dan b’kuntrast ma’ dak illi gie dikjarat
mis-socjeta’ rikorrenti fin-nota ta’ sottomissjonijiet taghh, u cioe illi, “Kemm
il-premessi tar-rikors promotur kif ukoll dak verbalizzat mis-socjeta’
rikorrenti fit-30 ta’ Novembru 2021 juru b’'mod car il-bazi tal-azzjoni
promossa oltre kull ombra ta’ dubbju.”® Infatti, minkejja din id-
dikjarazzjoni, fin-nota ta’ sottomissjonijiet taghha, is-socjeta’ rikorrenti

m’ghamlet I-ebda a¢¢enn ghall-azzjoni t'arrikiment indebitu;

48.Din il-Qorti ma tistax tac¢etta dak sottomess mis-socjeta’ rikorrenti wara illi
kienet is-socjeta’ rikorrenti stess illi ddikjarat, fil-bidu tal-pro¢eduri odjerni,
illi hija ma kinitx gqed tressaq l-actio de in rem verso. Ghaldagstant, din il-
Qorti mhix sejra tittratta I-azzjoni odjerna bhala actio de in rem verso, izda
bhala wahda bazata fuq obbligazzjoni fidu¢jarja ai termini tal-Artikolu
1124E tal-Kap 16 tal-Ligijiet ta’ Malta;

15 A fol 47 tal-process
16 Para 15, a fol 610 tal-process
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49.1n oltre, fid-dawl ukoll tal-ewwel talba tas-soc¢jeta’ rikorrenti, din il-Qorti
sejra tindaga wkoll jekk hemmx lok illi s-socjetajiet konvenuti jew min
minnhom jigu dikjarati responsabbli ghal danni sofferti mis-socjeta’

rikorrenti rapprezentanti telf attwali u telf ta’ gligh.

(b) ll-Legittimu Kontradittur

50.1l-kawza odjerna giet originarjament intavolata kontra s-socjeta’ The
General Soft Drinks Company Limited (GSD Ltd), izda eventwalment Jiet
kjamata in kawza s-soc¢jeta’ GSD Marketing Limited (GSDM Ltd). Dan
stante illi s-socjeta’ GSD Ltd eccepiet illi hija ma kinitx il-legittimu
kontradittur peress illi kwalunkwe ftehim illi sar, sar ma’ GSDM Ltd, u mhux
ma’ GSD Ltd. Is-socjeta’ rikorrenti tilga’ ghal din I-ec¢¢ezzjoni billi ssostni illi
s-socjetajiet intimati jirreklamaw ruhhom bhala sister companies, u I-
benefi¢cjarji ultimi wara dawn iz-zewg socjetajiet uzaw lill-istess socjetajiet
intimati sabiex jevitaw li jhallsu dak misthoqq lir-rikorrenti, b’danailli z-zewg

socjetajiet ghandhom jinstabu solidalment responsabbli ghall-hlas;

51.Referenza ssir ghal dak illi gie ritenut fis-sentenza moghtija fl-ismijiet

Sydney Ellul Sullivan noe vs David Jones et noel’:

Huwa risaput illi min jeccepixxi li mhux il-legittimu
kuntradittur stante nuqqas ta’ relazzjoni guridika jehtieg
li juri, bi provi adegwati, illi huwa ma kienx il-persuna li
kellu jirrispondi ghat-talba proposta bl-istanza. Sabiex jigi
stabbilit jekk persuna hijiex jew le I-legittimu kontradittur
ta’ parti fkawza, jehtieg Ili fl-ewwel lok jigi stabbilit fuq
bazi ta’ prima facie jekk il-persuna li giet imharrka kinitx
materjalment involuta f'dak li minnu qeghda tilmenta s-
socjet attrici, cioe jekk bl-agir taghha nholgitx relazzjoni

guridika li minnha twieldet |-azzjoni fit-termini kif gew

17 Cit Nru 873/92, Qorti tal-Appell (Sede Superjuri), 26 ta’ Mejju 2017
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proposti mis-socjeta’ attrici (ara Grace Sacco V.
Supretendent Mediku fl-Isptar Generali ta’ Ghawdex
et, deciza min din il-Qorti fis-16 ta’ Ottubru, 2007).

Inoltre kif ritenut fis-sentenza tat-23 ta’ Oftubru 2009,
minn din il-Qorti (Sede Inferjuri) fil-kawza fl-ismijiet

Edgar Urpani pro et noe v. Continental Meat Co. Ltd.:

“...huwa ben risaput illi, u apparti mill-operat tal-ligi, il-
kostituzzjoni in gudizzju ta’ parti mharrka tinzel minn
gaghda ta’ rapport guridiku precedenti, sija kontrattwali,
extra-kontrattwali, delittwuz jew akwiljan. Ara Artikolu
959 Kodici Civili. Dan necessarjament ifisser illi I-azzjoni
proposta jrid ikollha bejn il-partijiet konnessjoni ma’ I-
oggett jew it-titolu tal-kawza. Fil-konkret, kif anke rilevat
mill-Qorti ta’ I-Appell kolleggjali fid-decizjoni in re:
“Frankie Refalo nomine -vs- Jason Azzopardi et”, 5 ta’
Ottubru, 2001, biex il-Qorti tistabilixxi jekk parti in kawza
kienetx jew le legittimu kontradittur tal-parti I-ohra “kellha
bilfors tivverifika prima facie, jekk il-persuna citata fil-
gudizzju kienetx materjalment parti finnegozju li, skond |-
attur, holoq ir-relazzjoni guridika li minnha twieldet |-

azzjoni fit-termini proposti”.

52.Applikati dawn il-prin€ipji ghall-kawza odjerna, din il-Qorti rat illi I-ftehim
ghad-distribuzzjoni tal-prodott sar bejn is-so¢jeta’ rikorrenti u s-socjeta’
GSD Marketing Ltd*8, filwagt illi GSD Ltd ma jidher illi kellha |-ebda
involviment fl-istess ftehim. Inoltre, meta wiehed jara I-korrispondenza
permezz ta’ e-mail esebiti in atti, wiehed jinnota kif, per ezempju Bjorn
Zammit, dejjem baghat e-mails bil-logo tas-socjeta’ GSD Marketing Ltd fil-
footer, b’dana illi kien ged jigi espressament indikat illi I-istess Zammit kien

ged jikkomunika mad-Diretturi tas-socjeta’ rikorrenti fil-kwalita’ tieghu ta’

18 A fol 12 et seq tal-process
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impjegat mas-soc¢jeta’ GSDM Ltd, u mhux fil-vesti tieghu ta’ impjegat mas-
socjeta’ GSD Ltd. Kollox ghalhekk ragjonevolment jindika li s-socjeta’
konvenuta GSDM Ltd hija I-legittima kontradittrici ghall-pretensjonijiet
taghha, u mhux is-socjeta’ GSD Ltd, anke jekk inhuma sister companies,

b’impjegati u ufficcji in komun;

53.Ghaldagstant, fid-dawl tal-premess, din il-Qorti tqis illi hija ghandha tilga’
t-tieni ec¢éezzjoni sollevata mis-socjeta’ intimata The General Soft Drinks
Company Limited, u filwaqt illi tiddikjara illi mhix legittima kontraditri¢i fil-

kawza odjerna, tilliberaha mill-osservanza tal-gudizzju;

J

54.Jigi ritenut illi minn hawn ‘il quddiem, kwalsiasi referenza ghal “soc¢jeta
konvenuta” ghandha tinftiehem bhala referenza ghas-socjeta’ General Soft

Drinks Marketing Limited.

(c) ll-Mertu

55.Din il-Qorti sejra tibda billi tifformola timeline illi permezz tieghu tista’

tinghata vista aktar ¢ara tal-fatti illi fughom hija ppernjata |I-kawza odjerna:

e Sena 2000: Is-soc¢jeta’ rikorrenti bdiet timporta numru ta’ birer,

fosthom il-birra tad-ditta Bavaria, minghand Swinkels Family Brewers;

e 1 ta’ Jannar 2013: Bavaria N.V. appuntat lis-soc¢jeta’ rikorrenti “its
exclusive distributor of the Products in the Territory”, cioe s-socjeta’
rikorrenti Jiet assenjata “with the promotion, marketing, distribution
and sale of the Products and the organisation of the distribution
channels in the Territory.” Skont dan id-Distribution Agreement, dan
il-ftehim kellu validita’ ta’ erba’ snin mill-1 ta’ Jannar 2013, liema
validita’ setghet tigi estiza kull sena, “provided that the Distributor has
attained the agreed minimum volumes and has also fulfilled its other

obligations against Principal™®;

19 Vide Dok GSD1 a fol 459 et seq tal-process
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e 23 ta’ Marzu 2015: Is-socjeta’ rikorrenti dahlet fSole Distributorship
Agreement mas-socjeta’ intimata ghal perjodu ta’ tmien (8) snin, illi
permezz tieghu is-soc¢jeta’ intimata obbligat ruhha illi tagixxi bhala
‘independent contractor, purchasing Product from the Company and

reselling them in its own name and on its own behalf.”?9,

e Lulju 2018: Mark Carter u u Neil Carter iddecidew illi jghaddu “the full

operational business of the Bavaria Brand” lil GSDM Ltd?!;

e Ottubru 2018: Bdew it-trattattivi dwar il-ftehim illi kellu jintlahaq bejn
is-soc¢jeta’ rikorrenti u s-soc¢jeta’ intimata sabiex is-socjeta’ intimata
tibda tixtri I-prodott direttament minghand SFB. Nel frattemp, is-
socjeta’ rikorrenti kienet ghaddiet lis-socjeta’ intimata xi dokumenti illi
a bazi taghhom is-soc¢jeta’ intimata kellha tikkonduci ezami ta’ due

diligence;

e Novembru 2018: Is-soc¢jeta’ Bavaria N.V. (jew SFB) informat lis-
socjeta’ rikorrenti illi ma kinitx ser testendi I-ftehim tal-2013 ghal sena

ohra??;

e Snin 2019 / 2020: It-trattativi dwar il-ftehim illi kellu jintlahaq bejn is-
socjeta’ rikorrenti u s-socjeta’ intimata bagghu ghaddejjin, minghajr

ma gew rizolti I-vertenzi bejniethom.

56.Hekk kif gia gie osservat aktar ‘il fug, dak illi tidher illi ged tippretendi s-

socjeta’ rikorrenti huma s-segwenti:

a. Hlas ta’ danni rapprezentanti telf attwali u telf ta’ gliegh; u

b. Kumpens dovut ghal ksur t'obbligi fiducjariji;

20A fol 12 et seq tal-process
21 Vide affidavit ta’ Neil Carter, a fol 235 tal-process
22 \/ide Dok NC3 a fol 268 tal-process
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e Hias ta’ Danni rapprezentanti Telf Attwali u Telf ta’ Qligh

57.Fl-ewwel lok, din il-Qorti tirrileva illi filwaqt illi fit-talbiet taghha s-socjeta’
rikorrenti taghmel talba ghall-hlas ta’ danni ftelf attwali u telf ta’ gligh, ma
giex precizat, fil-fehma tal-Qorti, dak illi ghalih is-soc¢jeta’ rikorrenti gieghda
tallega danni sofferti, hlief ghal dawk illi huma obbligazzjonijiet fiducjarji illi

sejrin jigu trattati aktar ‘il quddiem;

58.Din il-Qorti rat il-korrispondenza illi kienet ged tigi skambjata bejn il-partijiet
minn Ottubru 2018 ‘il quddiem, u lil din il-Qorti ma rrizultalha minn din il-
korrispondenza I-ebda gbil jew ftehim finali. Infatti, sa Novembru 2018 is-
so¢jeta’ intimata kienet ghadha qed titlob xi dokumenti addizzjonali
minghand is-socjeta’ rikorrenti sabiex titkompla d-due diligence, u I-kuntratt
kien ghadu ma giex draftjat?®. Neil Carter jghid fl-affidavit tieghu, “The fact
that the contract between BHL and GSD was being drafted in early
December 2018 according to GSD, was a sign that the deal we reached
would come into effect as of 01.01.2019, as per point 3 in the agreement.”?*
L-agreement illi jaghmel referenza ghalih Carter huma I-punti esposti fe-
mail spedita lilu minn Bjorn Zammit, datata 10 t'Ottubru 201825, Minn dan
jirrizulta lil din il-Qorti ghalhekk illi dak illi s-socjeta’ rikorrenti ged tistrieh
fuqu m’huwiex ftehim redatt b’'mod formali, izda xi forma ta’ ftehim verbali
bejn ir-rapprezentanti tal-partijiet. Infatti, sahansitra anke fl-e-mail tieghu il
Bjorn Zammit datata 4 ta’ Dicembru 2019, u cioe sena wara li bdew it-
trattattivi, Mark Carter jirrikonoxxi illi, “As you are well aware, Beer House
formally transferred operations to your company to you personally and to
Mr Martin  Agius in November 2018 sealed by the common
understanding of the agreement reached and handshakes on the day
of the transfer.”6 Dan jindika illi, effettivament, il-ftehim illi jidher illi ged
tibbaza t-talbiet taghha — b’mod partikolari I-ewwel talba taghha — is-

23 Vide Dok BH9 a fol 319 et seq tal-process

24 Para 30, a fol 237 tal-process

25 A fol 330 tal-process

26 \Vide Dok BH8 a fol 313 tal-proc¢ess (emfasi mizjud)
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socjeta’ rikorrenti mhuwiex ftehim formali, izda handshake deal illi kien

ghad fadallu jigi formalizzat;

59.Din il-Qorti hija tal-fehma illi ghandha ragun is-socjeta’ intimata ssostni illi
gialadarba ma kien hemm |-ebda ftehim redatt formalment bil-miktub, ma
jistax jigi prezunt li kien hemm ftehim. Dan stante illi I-obbligazzjoni li kienet
ged tigi diskussa kienet obbligazzjoni kummerc¢jali par excellence, u fit-
termini ta’ dak illi jghid I-Artikolu 114 tal-Kap 13 tal-Ligijiet ta’ Malta, “‘Jekk
il-partijiet ikunu ftiehmu li I-ftehim bil-fomm ghandu jitnizzel bil-miktub, hu
prezunt li huma riedu jassoggettaw il-validita’ tieghu ghat-tharis ta’ dik il-
formalita’.” Din il-prezunzjoni mhix juris tantum imma juris et de iure u hija
ntiza biex tipprevedi u tiddirimi kwistjonijiet fil-kummeré u ghalhekk
tipprevjeni kawzi; b’'mod li dik il-prezunzjoni ma tistax titwaqqa’ bi provi
testimonjali?’. Gialdarba, ghalhekk “-ligi trid illi, jekk il-partijiet jiftehmu li
jaghtu forma bil-miktub ghal ftehim verbali, il-presunzjoni hija illi x-xewga
taghhom tkun illi jassoggettaw il-validita’ ta’ I-osservanza ghal dik il-forma,
u ghalhekk gabel ma tigi ffirmata l-iskrittura ma jistax jinghad illi I-ftehim hu
perfett” (Neg. Joseph Stellini nomine vs Neg. Salvatore Debono??);

60. Ghaldagstant, fin-nuggas ta’ ftehim formali illi kien jirrendi fis-sehh dak illi
kien gie negozjat bejn il-partijiet, din il-Qorti ma tistax tqis illi huma dovuti
xi forma ta’ danni rapprezentanti telf attwali u gliegh da parti tas-socjeta’
konvenuta fil-konfront tas-socjeta’ rikorrenti, stante illi, effettivament, is-
soc¢jeta’ konvenuta ma kienet gatt marbuta b’xi obbligazzjoni favur is-

socjeta’ rikorrenti;

61.Din il-Qorti sejra ghalhekk tghaddi sabiex ti¢had I-ewwel talba rikorrenti.

e Obbligazzjonijiet Fidugjarji

62.L-Artikolu 1124E tal-Kap 16 tal-Ligijiet ta’ Malta jistabbilixxi illi:

27 \Vide Vella Gatt vs Darmanin et, 23 ta’ Novembru 1956
28 Qorti tal-Appell Kummer¢jali, 14 ta’ Diéembru 1942, Kollez Vol XXXI P | pg 565
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1124E. (1) Kwalunkwe beneficjarju jista’, sabiex jinforza

l-obbligazzjonijiet fiducjarji dovuti lilu, jezercita dritt ta

azzjoni abbazi tad-dispozizzjoni ta’ dan it-Titolu.

63. Skont I-Artikolu 1124A tal-Kap 16, imbaghad:

1124A. (1) Obbligazzjonijiet fiducjarji jinqalghu bis-
sahha tal-ligi, kuntratt, kwazi kuntratt, dikjarazzjonijiet
unilaterali inkluzi testmenti, trust, assunzjoni ta’ kariga

Jjew imgieba fejn persuna (il-"fiducjarju”) —

[..]

(¢) tircievi taghrif minghand persuna ohra marbuta bid-
dmir tal-konfidenzjalita u dik il-persuna tkun taf, jew fi¢-
Cirkostanzi kollha b’mod ragonevoli ghandha tkun taf, li

l-uzu ta’ dak it-taghrif huwa intiz li jkun ristrett.

64. Fir-rikors promotur, is-soc¢jeta’ rikorrenti tikkontendi illi s-soc¢jeta’ konvenuta
uzat dokumentazzjoni kunfidenzjali mghoddija lilha mis-socjeta’ attrici u
intizi ghall-fini ta’ due diligence, sabiex takkwista n-negozju tas-socjeta’

rikorrenti, u dan bi ksur tal-obbligi fiducjarji taghha kif fuq citati;

65.Lanqgas f'dan ir-rigward ma tista din il-Qorti tasal tagbel mas-socjeta’

rikorrenti, u dan ghas-segwenti ragunijiet:

a. Fl-ewwel lok, id-dokumenti li ghaddew ghand is-soc¢jeta’ rikorrenti mis-
socjeta’ konvenuta kienu: (a) lista ta’ prezzijiet ghal prodotti mixtrija mis-
socjeta’ rikorrenti minghand SFB fis-snin 2017 u 2018; (b) kopji
t'invoices mahruga lis-socjeta’ rikorrenti minn SFB ghall-prodotti
mixtrija mis-soc¢jeta’ rikorrenti minghand SFB fis-snin 2017 u 2018; u (c¢)
financial statements tas-socjeta’ rikorrenti ghas-snin 2015, 2016 u

2017. Minn dawn it-tlieta, il-financial statements tas-socjeta’ rikorrenti
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huma dokumenti illi jistghu facilment jitnizzlu mis-sit tar-Registru tal-
Kumpaniji, b’dana ghalhekk illi zgur illi dawn id-dokumenti ma kinux
dokumenti kunfidenzjali. Fir-rigward taz-zewq tipi ta’ dokumenti I-ohra,
kien Peter Even stess, rapprezentant ta’ SFB illi xehed fil-kawza
odjerna, illi qal, “I made the prices with GSD, | made the prices you
know, together, and we have a different concept now how to make
prices, we call it value based pricing so we look in the market, you know,
and we try to make a fair share for everybody so we make prices, you
know, at the moment, to start off the year, every year new prices.”?®
Mistogsi dwar in-negozjati dwar il-prezzijiet offerti lil GSDM Ltd, Peter
Even jghid, “/ looked at my files and found one email which confirmed
it, so | said to Mark Carter, | said | will make my own terms with GSD,
so | am not going, you know, | have the same terms which we had with
you, because every business, you know, every partner is different, and
every year there is a different business, so | want to have a direct
business and | did not know GSD very well at that time, but it was a
new business, you know, so it is not something which you can
automatically repeat.”?° Minn dix-xhieda jirrizulta ghalhekk illi I-prezzijiet
negozjati bejn SFB u s-socjeta’ konvenuta ma kinux prezzijiet illi gew
mahduma a bazi tad-dokumenti spediti lis-so¢jeta’ konvenuta mis-
socjeta’ rikorrenti, izda prezzijiet illi gew negozjati bi ftehim §did apparti
bejn is-socjeta’ konvenuta u s-socjeta’ SFB. Dan huwa konfermat ukoll
minn Bjorn Zammit, illi fl-affdavit tieghu jghid, “the price list and sample
invoices provided to me by Mark Carter, clearly were of no use to
GSDM as we did not secure the same pricing at all from SFB (which,
as | explained, was clearly interested in revising its pricing structure
with GSDM). Less so, therefore, did GSDM make any gain or benefit

from these documents.”1;

b. Fit-tieni lok, |-Artikolu 1124A(5) illi fuqu s-socjeta’ rikorrenti ged tibbaza

t-talba ghal likwidazzjoni u hlas ta’ danni rizultanti minn ksur t'obbligu

29 A fol 526 tal-process
30 A fol 525 tal-process
31 A fol 551 tal-process
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fiduc¢jarju, jirrikjedi illi I-persuna soggetta ghall-obbligazzjoni fiduc¢jarja
trodd lura I-beneficgji li tkun kisbet bil-ksur tal-obbligazzjoni fiduéjarja.
Fil-kaz odjern, ma giex pruvat illi s-socjeta’ konvenuta akkwistat xi
benefi¢cju minn ksur t'obbligazzjoni fiduc¢jarja. Hekk kif gia nghad, il-
prezzijiet moghtija minn SFB lis-so¢jeta’ konvenuta kienu prezzijiet illi
nhadmu f'negozjati separati bejn SFB u s-soc¢jeta’ konvenuta. In oltre,
izda, jirrizulta wkoll mill-atti illi irrispettivament minn jekk is-socjeta’
rikorrenti kellhiex ftehim mas-socjeta’ intimata jew le (u, hekk kif gia gie
senjalat, jidher illi ma kienx hemm ftehim formali), is-soc¢jeta’ SFB xorta
wahda kellha I-intenzjoni illi tittermina r-relazzjoni kummercjali illi hija
kellha mas-socjeta’ rikorrenti. Peter Even jghid illi r-raguni illi
wasslithom sabiex jitterminaw ir-relazzjoni kummercjali mas-socjeta’
rikorrenti kienet illi “Beer House is not the partner that you would like to
have in future. [...] So regardless of GSD we would have ended with
Beer House. 2 Jispjega, “It was a little bit messy the last, you know the
last two years we worked with Beer House.? u “l was surprised that
they [cioe s-socjeta’ rikorrenti] would go for this voluntarily, but they
knew that | would terminate you know after the year was ended and
they did not reach the targets, so | would have ended anyway.?* “If they
would not have agreed voluntarily we would have waited until end of
the year then we would terminate, and then we would have you know
few months of termination, so this saved time for us.”® Dan kien gie
wkoll komunikat lis-socjeta’ rikorrenti permezz t'e-mail datata 24
t'Ottubru 2018 mibghuta wkoll minn Peter Even, fejn inghad, “Martin
and Mark, we have many misunderstandings and miscommunications
between our companies and this is costing a lot of money, at least for
us. I would like to establish the direct contact between the teams of SFB
and GSD to clear at least the communication part. The market in itself
is already challenging enough.’3¢ Dan kien isegwi e-mail ohra spedita

wkoll mill-istess Even lill-partijiet fdin il-kawza, datata 19 t'Ottubru

32 A fol 522 tal-process

34 A fol 529 tal-process
35 A fol 533 tal-process
36 A fol 362-363 tal-process
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2018, illi fiha kiteb, “For future we will establish direct contact between
GSD and SFB on all categories (marketing, digital, planning of
production and logistics etc). Martin and | will be in the lead to organise
the structure. Further more we will have more frequently meetingpoint
to closely monitor our business and avoid the mistakes from the past 2
years.”®” Dan jindika illi s-soc¢jeta’ konvenuta ma haditx ir-relazzjoni
kummercjali minn idejn is-socjeta’ rikorrenti fbenefi¢cju derivat mill-
ksur tad-dmir ta’ kunfidenzjalita’ marbut mad-dokumenti mghoddija lilha
mis-socjeta’ rikorrenti, izda kienu zbalji u nuqqasijiet tas-socjeta’
rikorrenti stess illi wasslu sabiex SFB tittermina r-relazzjoni kummercjali
illi hija kellha mas-soc¢jeta’ rikorrenti. Din il-Qorti tifhem illi kien habat
tajjeb — u ghalhekk kienet koincidenza pozittiva — illi s-socjeta’ rikorrenti
kienet hadet fl-istess Zmien id-decizjoni hija wkoll minn jeddha sabiex
tghaddi r-relazzjoni kummercjali direttament lis-so¢jeta’ konvenuta,
izda din il-Qorti hija tal-fehma illi dan kien biss a blessing in disguise
ghas-socjeta’ SFB, wisq probabbli xprunat mill-fatt illi s-socjeta’
rikorrenti ma Kinitx ged taghti |-performance u |-profitti illi xtaget mir-
relazzjoni kummercjali mas-socjeta’ intimata u s-socjeta’ SFB. Ma tarax
din il-Qorti illi gie b’xi mod pruvat illi s-soc¢jeta’ intimata kisbet xi
benefi¢cju dirett jew indirett mill-ksur tad-dmir ta’ kunfidenzjalita’, stante
illi, effettivament, I-intenzjoni tas-socjeta’ SFB tidher illi minn dejjem
kienet illi tigi terminata r-relazzjoni kummer¢jali illi hija kellha mas-
socjeta’ rikorrenti, kif effettivament sar permezz tal-ittra b’Termination
Confirmation illi permezz taghha r-relazzjoni kummercjali bejn is-
socjeta’ rikorrenti u SFB giet terminata b’effett mill-31 ta’ Dicembru
2018%. Ghaldagstant ma jistax jinghad illi kien hemm b’xi mod jew
manijiera, xi proprieta’ u/jew benefic¢ji ohra miksuba mis-socjeta’
konvenuta, sew direttament sew indirettament, illi jehtieg illi jintraddu

lura lis-so¢jeta’ rikorrenti;

66.Ghaldagstant, fid-dawl tal-premess, din il-Qorti tikkonkludi illi ma giex

sodisfacentement pruvat illi kien hemm xi ksur tal-obbligazzjonijiet fiducjariji

37 A fol 343 tal-process
38 A fol 268 tal-process
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assunti mis-soc¢jeta’ intimata meta hija nghatat mis-socjeta’ rikorrenti d-
dokumenti illi kellhom jintuzaw ghad-due diligence, b’dana illi din il-Qorti
ma ssibx illi ghandhom jintlagghu it-tieni u t-tielet, u konsegwentement ir-

raba’, talbiet rikorrenti, b’dana illi I-istess talbiet geghdin jigu wkoll respinti.

Decide

Ghal dawn il-motivi, il-Qorti tagta’ u tiddeciedi billi:

(1) Tilga’ t-tieni e¢cezzjoni sollevata mis-socjeta’ The General Soft Drinks
Company Limited, u filwaqt illi tiddikjara illi l-istess soéjeta’ mhix
legittima kontradittrici fil-kawza odjerna, tilliberaha mill-osservanza tal-

gudizzju;

(i) Tichad l|-ewwel talba rikorrenti ghar-ragunijiet moghtija fdin is-
sentenza;

(i) Tichad it-tieni u t-tielet talbiet rikorrenti ghar-ragunijiet moghtija f'din

is-sentenza; u konsegwentement

(iv)  Ti¢had ukoll ir-raba’ talba rikorrenti.
Bl-ispejjez a karigu tas-socjeta’ rikorrenti.

Mogrija.

Onor Imhallef Dr Audrey Demicoli LL.D.

Geraldine Rickard
Deputat Registratur
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