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QORTI TAL-APPELL KRIMINALI
Onor. Imhallef Dr. Neville Camilleri
B.A., M.A. (Fin. Serv.), LL.D., Dip. Trib. Eccles. Melit.

Appell Numru 684/2012/1

I1-Pulizija
Vs.

Juanita Fenech

[lum 28 ta” Novembru 2024
I1-Qorti,

Rat l-imputazzjonijiet migjuba kontra l-appellata Juanita Fenech,
detentric¢i tal-Karta tal-Identita” bin-Numru 148761(M), akkuzata
quddiem il-Qorti tal-Magistrati (Malta) talli fGunju 2012 u fix-
xhur u s-snin ta” qabel f'dawn il-gzejjer:

1. xjentement ghamlet uzu minn kitba jew skrittura falza ai
termini ta” Artikolu 184 tal-Kodic¢i Kriminali (Kapitolu 9 tal-
Ligijiet ta” Malta);
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2. fl-istess zmien, lok u ¢irkostanzi sabiex tikseb xi vantagg jew
benefic¢¢ju ghaliha nnifisha jew ghal haddiehor, f'xi dokument
mahsub ghal xi awtorita” pubblika, xjentement ghamlet
dikjarazzjoni jew stqarrija falza, jew tat taghrif falz ai termini
ta” Artikolu 188 tal-Kodic¢i Kriminali (Kapitolu 9 tal-Ligijiet ta’
Malta);

3. fl-istess zmien, lok u c¢irkostanzi ghamlet falsifikazzjoni jew
ghamlet uzu minn dokument iehor falsifikat ai termini ta’
Artikolu 189 tal-Kodi¢i Kriminali (Kapitolu 9 tal-Ligijiet ta’
Malta);

4. fl-istess zmien, lok u ¢irkostanzi biex tiehu licenzja ta” vettura
bil-mutur, jew biex tiehu certifikat ta’ assigurazzjoni taht din
I-Ordinanza ghamlet dikjarazzjoni falza jew hbiet xi
informazzjoni sostanzjali ai termini ta” Artikolu 19 tal-Kapitolu
104 tal-Ligijiet ta” Malta.

II-Qorti giet mitluba sabiex, barra milli tapplika l-piena skont il-
ligi, tordna lill-imputata sabiex thallas l-ispejjez li ghandhom
x'jagsmu mal-hatra tal-esperti ai termini ta’ Artikoli 532A, 532B u
533 tal-Kapitolu 9 tal-Ligijiet ta’ Malta.

Rat is-sentenza tal-Qorti tal-Magistrati (Malta) bhala Qorti ta’
Gudikatura Kriminali tas-27 ta’” Mejju 2024, fejn il-Qorti ma sabitx
lill-imputata hatja tal-imputazzjonijiet kollha migjuba fil-konfront
taghha u minnhom illiberata skont il-ligi.

Rat ir-Rikors tal-appellant Avukat Generali pprezentat fl-14 ta’
Gunju 2024 fejn talab lil din il-Qorti sabiex: “joghgobha tirriforma s-
sentenza appellata billi filwagqt illi tikkonfermaha in kwantu ma sabitx
lill-appellata  hatja tal-ewwel u t-tielet imputazzjoni, thassarha u
tirrevokaha f'dik il-parti fejn ma sabitx lill-appellata hatja tat-tieni u r-
raba’ imputazzjonijiet u minflok issib lill-appellata Juanita Fenech hatja
tat-tieni u r-raba’ imputazzjonijiet dedotti kontriha u tikkundannaha
ghall-piena skont il-ligi.”

Rat l-atti u d-dokumenti kollha.
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Rat il-fedina penali aggornata tal-appellata ezebita mill-
Prosekuzzjoni fuq ordni tal-Qorti.

Semghet is-sottomissjonijiet finali bil-fomm.
Ikkunsidrat

Illi din hija sentenza dwar appell minn sentenza moghtija mill-
Ewwel Qorti fis-27 ta’ Mejju 2024.

[1li fir-Rikors tal-appell tieghu l-appellant Avukat Generali jitlob li
din il-Qorti tikkonferma s-sentenza appellata sa fejn din illiberat
lill-appellata mill-ewwel (1) u mit-tielet (3) imputazzjoni filwaqt li
thassarha ghal dak li jirrigwarda t-tieni (2) u r-raba’ (4)
imputazzjoni u minflok issib lill-appellata hatja taghhom u b’hekk
jitlob 1i din il-Qorti tikkundanna lill-appellata ghall-piena skont il-
ligi.

Illi mill-atti processwali jirrizulta li permezz ta’ ittra datata 21 ta’
Gunju 2011 is-so¢jeta’ Percius Car Hire Ltd. irrappurtat lill-
appellata allura imputata minhabba li allegatament ghamlet
dikjarazzjonijiet foloz f'insurance proposal form rigward vettura tal-
ghamla Peugeot 207. Jidher li l-vettura in kwistjoni kienet fil-
pussess tal-appellata. Fl-istess ittra jirrizulta li s-so¢jeta” Percius
ripetutament talbu lill-appellata sabiex tirritorna l-vettura in
kwistjoni stante li din kienet tidher f'isem is-so¢jeta” imsemmija.
Jidher 1i I-kwistjoni kienet damet sejra tant li l-assigurazzjoni fuq
il-vettura kienet skadiet. Jinghad 1li b’xi mod l-appellata
rnexxielha ggedded il-licenzja u l-assigurazzjoni minghajr il-
kunsens tas-socjeta’ Percius. L-appellata allegatament qalet li
kienet geddet il-licenzja u l-assigurazzjoni tal-vettura minhabba li
kienet il-mara ta’ wiehed mid-diretturi tas-soc¢jeta’ Percius izda
tikkonferma li fiz-zmien tal-kaz kienet ghaddejja minn proceduri
ta’ separazzjoni.

Ili 1-Qorti ser tghaddi issa sabiex taghmel il-konsiderazzjonijiet
taghha dwar l-aggravji mressqa mill-appellant Avukat Generali
fir-Rikors tal-appell tieghu.
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Ikkunsidrat

Illi fl-ewwel aggravju tieghu l-appellant jilmenta li I-Ewwel Qorti
kienet zbaljata meta ddecidiet li tiskarta l-verzjoni tal-appellata.
Jishaq li I-Ewwel Qorti ma kellhiex tiskarta l-istqarrija taghha u
jispjega li I-pozizzjoni tal-Qrati Maltin evolviet fiz-zmien biex tigi
tirrifletti I-pozizzjoni adottata mill-Qorti Ewropea tad-Drittijiet tal-
Bniedem. Ikompli li I-pozizzjoni tal-Qorti Ewropea hija li kull kaz
irid jigi mistharreg individwalment. Jispjega li trid issir
distinzjoni bejn dawk il-kazijiet fejn ma kienx hemm jedd ghal
assistenza legali u dawk il-kazijiet fejn ikun inkiseb parir qabel 1-
istqarrija izda ma jkunx hemm assistenza waqt l-interrogazzjoni.
L-appellant jargumenta li anke 1-Qorti Kostituzzjonali ged
tidderigi 1-Qrati sabiex meta jigu biex iqisu jekk stqarrija
ghandhiex valur probatorju meta ma tinghatax assistenza legali
huma ghandhom jaraw l-evidenza fid-dawl tat-totalita” tal-kaz.
Ikompli li ghalhekk il-linja hija 1i kull kaz irid jigi mistharreg
individwalment spe¢jalment f'dawk il-kazijiet fejn il-persuna
mixlija tkun ikkonsultat mal-avukat qabel l-istqarrija. Jispjega li
dan il-kaz ma jittrattax minorenni jew xi persuna vulnerabbli u
jghid li fil-kaz li ghandha quddiemha din il-Qorti l-appellata
nghatat id-dritt tikkonsulta ma’” I-avukat taghha u nghatat ukoll it-
twissija u d-drittijiet taghha. Jishaq li minbarra l-istqarrija tressqu
numru ta” provi ohra u li l-istess stqarrija saret b’'mod volontarju.
Jghid li ma tressaq l-ebda Iment dwar il-mod ta’ kif ittiehdet 1-
istqarrija tal-appellata allura imputata.

Illi dwar l-aggravju in ezami din il-Qorti tibda billi tinnota 1i fis-
sentenza appellata I-Ewwel Qorti ddikjarat li kienet ged tiskarta 1-
istqarrija li l-appellata allura imputata tat lill-investigaturi fil-31 ta’
Mejju 2012 u qieset li din l-istqarrija ma kellha l-ebda valur
probatorju u dana peress li gieset is-segwenti (a fol. 280): “u dana
fuq l-iskorta ta’ sentenzi fir-rigward u cioe ghar-raguni illi l-imputata
kienet irrilaxxjat tali stqarrija meta ma kienitx assistita minn avukat.”
Ghal kull buon fini jinghad ukoll li minhabba din ir-raguni, 1-
Ewwel Qorti skartat ukoll dik il-parti tax-xhieda li kien ta I-
iSpettur Maurice Curmi fejn fid-depozizzjoni tieghu huwa ghamel
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riferenza ghall-istqarrija ta” l-appellata allura imputata u wkoll
ghal dak 1i qalet l-istess appellata.

Illi l-istqarrija li giet skartata mill-Ewwel Qorti hija dik tal-31 ta’
Mejju 2012 (Dok. “1” - a fol. 14 et seq.). Din l-istqarrija jirrizulta li
ttiehdet wara li l-appellata allura imputata nghatat id-dritt li tiehu
parir legali u hija rrinunzjat ghalih (Dok. “2” - a fol. 17).

Illi ghal kull buon fini jinghad li fiz-Zmien li l-appellata allura
imputata giet mitluba tirrilaxxa l-istqarrija taghha ma kienx ghadu
dahal fis-sehh id-dritt li waqt it-tehid ta’ tali stqarrija hija jkollha
prezenti maghha avukat tal-ghazla taghha. Apparti minn dan,
din il-Qorti hija konxja tal-gurisprudenza li nghatat f'dan ir-
rigward tul is-snin.

Illi dwar l-aggravju in ezami, din il-Qorti tibda billi taghmel
riferenza ghas-sentenza moghtija fl-4 ta” Ottubru 2023 fl-ismijiet
The Republic of Malta vs. Omar Bah (Numru 10/2018) fejn il-
Qorti tal-Appell Kriminali (Sede Superjuri) spjegat hekk:

“11. Now although it is amply clear from the evidence
found in the acts that accused was administered his
rights at law as applicable at the time, and although it is
also uncontested that he availed himself of such right
before being questioned by the police, however there is
no evidence in writing of this request as outlined in
article 355AT. This being premised, however, as the
Attorney General rightly points out respondent’s plea is
directed towards the lack of legal assistance during
interrogation and not prior to being questioned, the
manner and duration of the exercise of this right not
being put into question by accused himself.

12. Now, accused in this case, as in the other cases cited
by the Criminal Court in its judgment, does not attack
the probative value of the statements on any particular
rule of penal law empowering the Court to reject it, but
relies solely on the presumption that admitting this piece

5
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of evidence would prejudice his right to a fair hearing,
having been denied the right to have his lawyer present
during interrogation, resulting therefore, in his opinion,
to a denial of his right to mount a defence in a situation
where incriminating statements were made to the police.

13. Reference is being made to two recent judgments
which, in this Court’s opinion, shed a clear light on the
correct interpretation of how a statement released by a
suspect without legal assistance at interrogation stage
should be considered, when assessing the weight to be
given to this piece of evidence.

14. “Farrugia vs. Malta” (63041/13) decided on the 7t.
October 2019 and “Stephens vs. Malta” (35989/14)
decided on the 14%. January 2020, set out the principle
that ‘systematic restrictions on the right of access to a
lawyer did not lead to an ab initio violation of the right to
a fair hearing’. These judgments confirmed the position
taken by the Grand Chamber in the Beuze (9t. November
2018) case that in order to establish whether a statement
taken without the assistance of a lawyer is deemed to
violate the accused’s constitutional right to a fair
hearing, one must apply a two-stage test, namely
whether there are compelling reasons to justify the
restriction, together with an examination of the overall
fairness of the proceedings, the Court thus establishing a
test to be carried out on a case-by case basis, rather than
laying out general rules and principles which are to
govern this alleged violation where the right to legal
assistance has been withheld. Each case, thus, has to be
examined on its own merits by applying the Beuze
guidelines to the specific facts presented in every
individual case being assessed

15. Regarding the first test relating to the concept of
‘compelling reasons’ the European Court in the above-
mentioned cases stated that:

6
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“The fact that there is a general and mandatory
restriction on the right of access to a lawyer, having a
statutory basis, does not remove the need for the
national authorities to ascertain, through an individual
and case-specific assessment, whether there are any
compelling reasons. Where a respondent Government
have convincingly demonstrated the existence of an
urgent need to avert serious adverse consequences for
life, liberty or physical integrity in a given case, this can
amount to a compelling reason to restrict access to legal
advice for the purposes of Article 6 of the Convention”.

16. Referring to the domestic case in issue, it is clear that
this test has not been satisfied, since no compelling
reason was put forward to justify the lack of the presence
of a lawyer during interrogation, other than the fact that
it was not permissible by law at the time when it was
released by accused.

17. However this test alone does not automatically
render such a statement inadmissible at law since the
second test laid out by the ECtHR has to be overcome
when deciding whether a statement should or should
not be expunged from the records of the proceedings.
The ‘overall fairness’ assessment of the proceedings
must be examined in order to assess the weight which is
to be given to the statement released at interrogation
stage, as a piece of evidence when reaching judgement.
The ECtHR provided the following non exhaustive list of
factors to be taken into account.

(a) whether the applicant was particularly
vulnerable, for example by reason of age or
mental capacity;

(b) the legal framework governing the pre-trial
proceedings and the admissibility of evidence at
trial, and whether it was complied with - where
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an exclusionary rule applied, it is particularly
unlikely that the proceedings as a whole would
be considered unfair;

(c) whether the applicant had the opportunity to
challenge the authenticity of the evidence and
oppose its use;

(d) the quality of the evidence and whether the
circumstances in which it was obtained cast
doubt on its reliability or accuracy, taking into
account the degree and nature of any
compulsion;

(e) where evidence was obtained unlawfully, the
unlawfulness in question and, where it stems
from a violation of another Convention Article,
the nature of the violation found;

(f) in the case of a statement, the nature of the
statement and whether it was promptly
retracted or modified;

(g) the use to which the evidence was put, and in
particular whether the evidence formed an
integral or significant part of the probative
evidence upon which the conviction was based,
and the strength of the other evidence in the
case;

(h) whether the assessment of quilt was performed
by professional judges or lay magistrates, or by
lay jurors, and the content of any directions or
guidance given to the latter;

(i) the weight of the public interest in the
investigation and punishment of the particular
offence in issue; and
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(j) other relevant procedural safeguards afforded
by domestic law and practice (ibid., § 150).

18. Since in the present case the proceedings are still at
pretrial stage it would be outside the remit of this Court,
at this juncture, to examine whether these criteria have
been satisfied since the trial has not taken place, and also
because the Court cannot, at this stage enter into the
merits of the case and comment on the weight to be
given to any evidence found in the acts, such exercise
entrusted solely to the jury at the trial, with this Court
also precluded from addressing any matter having
constitutional ramifications. Having thus premised,
however, if at this stage of the proceedings it results to
the Court that any one or more of the criteria laid out by
the ECtHR constitute a serious and blatant prejudice to
the administration of justice then this would justify the
expunging of the statement released by the accused from
the acts prior to the celebration of the trial by jury, and
this in the supreme interest of justice.

19. In this particular case, however, during committal
proceedings, accused did not allege that the police had
exerted pressure on him during interrogation, or that his
statement was obtained by means of promises or
suggestions of favour. He did not allege that he was in a
vulnerable state prior to releasing his statement, nor did
he allege that he was not explained his rights at law,
foremost amongst which his right to silence. Moreover,
it does not appear that accused is alleging that his
statement was released in violation of article 658 of the
Criminal Code. Neither did accused, during committal
proceedings, request to bring forward any evidence
suggesting otherwise and this as was his right in terms
of article 405(5) of the Criminal Code.

[.]
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22. The Court thus concludes that each and every case
has to be examined on its own merits taking into account
the particular circumstances in which the statement was
released by the accused. In this case accused failed to
show, at this stage of the proceedings, the manner in
which his statement released during interrogation is
going to seriously prejudice his right to a fair hearing.
The fact that the statement was given in the absence of a
lawyer does not in itself, in the light of the circumstances
relevant to this case, render this evidence inadmissible at
law.”

Illi din il-Qorti taghmel riferenza wkoll ghas-sentenza moghtija fl-
4 ta’ Ottubru 2023 fl-ismijiet Ir-Repubblika ta” Malta vs. Matthew
Zarb et (Numru 17/2013) fejn il-Qorti tal-Appell Kriminali (Sede
Superjuri) qalet hekk:

“19. “Farrugia vs. Malta” (63041/13 deciza fis-7 ta’
Ottubru 2019) u “Stephens vs. Malta” (35989/14) deciza
fl-14 ta” Jannar 2020, fasslu il-principju illi ‘systematic
restrictions on the right of access to a lawyer did not
lead to an ab initio violation of the right to a fair
hearing’. Dawn is-sentenzi jikkonfermaw il-hsieb
adottat precedentement mill-QEDB fil-kaz Beuze fejn
kien stabbilit illi sabiex ikun determinat jekk l-istqarrija
rilaxxata minghajr l-assistenza ta’ avukat twassalx ghal
vjolazzjoni tad-drittijiet tal-akkuzat ghal smigh xieraq,
irid ikun investigat jekk kienx hemm ragunijiet
impellenti li jiggustifikaw din ir-restrizzjoni, u ukoll
ghandu jkun mistharreg il-kriterju tal-hekk imsejjah
“overall fairness” tal-proceduri fl-intier taghhom. Illi
allura 1-QEDB dejjem sahhgqet illi I-evalwazzjoni dwar
jekk sehhitx din il-vjolazzjoni ssir in bazi ghac-
¢irkostanzi fattwali u legali partikolari ghall-kull kaz u li
ghalhekk mhux possibbli li jittiehed appro¢¢ uniku u
uniformi b’'mod generali applikabbli ghal kazijiet kollha
billi kull kaz irid ikun ezaminat ghalih, kif inghad.

10
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[....]

23. Issa galdarba f'dan il-kaz, il-proceduri ghadhom fi
stadju bikri fejn ghad irid jkun i¢celebrat il-guri, il-Qorti,
ma ghandhiex is-setgha li tezamina Hi jekk dawn il-
kriterji hawn fuq ic¢itati humiex sodisfatti u dan ghaliex,
kif inghad, il-guri ghadu ma sehhx, b’din il-Qorti, u il-
Qorti Kriminali, gabilha ma tistax f'dan l-istadju tidhol
biex tezamina il-mertu tal-kaz u tikkumenta fuq I-
evidenza ikkumpilata, billi dan l-ezer¢izzju ghandu ikun
rimess unikament f’idejn il-gurija popolari, kif lanqgas
tista” din il-Qorti tidhol biex tezamina vjolazzjonijiet ta’
xejra  kostituzzjonali. Maghmula dawn il-
konsiderazzjonijiet, din il-Qorti hija tal-fehma illi huwa
biss fis-sitwazzjoni fejn jirrizultalha, f'dan l-istadju, li
huwa evidenti li xi wahda jew aktar mill-kriterji hawn
fuq stabbiliti ma jistghux ikunu sodisfatti, u li allura jkun
hemm il-periklu li jsehh pregudizzju serju lejn I-
amministrazzjoni tal-gustizzja, illi jista” jkun gustifikat it-
twarrib tal-istqarrija mill-atti u dan qabel ma jkun
¢celebrat il-guri.

[...]

30. Ghalhekk maghmula dawn il-konsiderazzjonijiet, 1-
aggravju sollevat mill-Avukat Generali jisthoqqlu
akkoljiment b’dan illi fil-kors tac¢-celebrazzjoni tal-guri,
wara li jinstemghu il-provi kollha, fl-indirizz finali, 1-
Imhallef togat ghandu jaghti dik id-direzzjoni opportuna
lil gurati dwar il-valur probatorju tal-istqarrijiet rilaxxati
mill-appellati odjerni jekk jirrizulta illi dawn ma
ttiehdux skont il-ligi, jew jekk javveraw irwiehhom
dawk i¢-¢irkostanzi elenkati fil-linji gwida stabbiliti fid-
dec¢izjoni Beuze hawn fuq iccitata. Fuq kollox, ghall-
appellati dejjem jibqghalhom id-dritt li jitolbu revizjoni
tal-verdett u s-sentenza tal-Qorti Kriminali fl-
eventwalita’ li jkun hemm dikjarazzjoni ta’ htija fil-
konfront taghhom.”

11
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Illi din il-Qorti taghmel riferenza wkoll ghas-sentenza moghtija
fil-31 ta” Mejju 2023 fl-ismijiet Emmanuele Spagnol v. L-Avukat
Generali et (Numru 16/2018/1) fejn il-Qorti Kostituzzjonali qalet
hekk:

“10. I1-Qorti taghraf li kemm fil-gurisprudenza ta” din il-
Qorti u kif ukoll fil-gurisprudenza tal-Qorti Ewropea, il-
fatt wahdu 1i s-suspettat ma kellux il-possibilita 1i jkun
assistit minn avukat waqt l-interrogazzjoni ma jfissirx
awtomatikament li I-uzu ta” dik l-istqarrija fil-proceduri
kriminali kontra tieghu illeda, jew x’aktarx ser jilledi, id-
dritt fundamentali tieghu ghal smigh xieraq. Dan fil-fatt
jaccettah l-attur stess.

[.]

15. Essenzjalment din id-difiza hija msejsa fuq il-
premessa illi allegazzjoni ta” nuqqas smigh xieraq tehtieg
li I-process li minnu jkun qged isir l-ilment jigi ezaminat
fit-totalita” tieghu u mhux jigi maqsum u jsir enfasi fuq
in¢ident wiehed partikolari.

16. Naturalment ladarba f'dan il-kaz il-process kriminali
ghadu ma giex mitmum, ghadu mhux maghruf kif u taht
liema ¢irkostanzi l-appellant ser jigi zvantaggjat. Huwa
¢ertament barra minn loku illi l-ilment de quo agitur jigu
diskussi f'dan l-istadju in wvacuo. I1-Qorti Kriminali
ghadha trid tevalwa l-istqarrijiet li saru u jekk saru jkunx
hemm vjolazzjoni tad-dritt ta” smigh xieraq minhabba 1-
mod kif ittiehdu tenut kont i¢-¢irkostanzi partikolari tal-
kaz li jvarjaw minn kaz ghall-iehor. Hemmx lezjoni tad-
dritt ghalhekk ser jiddependi mill-mod kif il-Qorti
Kriminali tkun trattat l-istqarrijiet u Il-piz moghtija
lilhom fl-assjem tal-provi kollha. Ghal dak li jiswa jista’
jkun il-kaz li 1-Qorti Kriminali fl-ahhar mill-ahhar ma
ssibux hati u ghalhekk hafna mill-preokupazzjonijiet
tieghu dwar l-istqarrijiet jisfaw fix-xejn. Dan biex ma
jinghadx wukoll li anke wara s-sentenza tal-Qorti

12
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Kriminali hemm il-possibbilita” 1i jsir appell quddiem il-
Qorti tal-Appell Kriminali, li ghandha s-setgha li
ddawwar l-affarijiet. Jigi b’hekk, li l-ilment jekk sehhx
virtwalment xi ksur ta’ drittijiet fundamentali f'dan 1-
istadju huwa ghal kollox prematur.

17. L-appellant ma jistax jaghmilha bhala fatta li huwa
mhuwiex sejjer ikollu smigh xieraq minhabba I-mod ta’
kif ittiehdet l-istqarrija tieghu. Ladarba Il-proceduri
kriminali ghadhom mexjin, allura huwa jgawdi mill-
prezunzjoni tal-inno¢enza.  Tassew il-prosekuzzjoni
ghad trid tipprova l-akkuzi taghha kontra tieghu u I-
istess akkuzat ghad ghandu kull opportunita” i
jiddefendi lilu nnifsu.

18. Ghalhekk il-fatt wahdu li saru stqarrijiet ma ssostnix
l-ilment ta” ksur ta’ jedd ta” smigh xieraq ghaliex din
wahidha mbhijiex determinanti tal-kwistjoni minnu
sollevata, b’dana 1li l-ilment huwa ghal kollox
intempestiv u prematur.”

Illi mehud in konsiderazzjoni dak li nghad fis-sentenzi kkwotati
hawn fuq, din il-Qorti tinnota li minn analizi li ghamlet tal-atti
processwali, b'mod partikolari tal-istqarrija rilaxxata mill-
appellata allura imputata ma jirrizultax li l-istqarrija in kwistjoni
ttiehdet permezz ta’ xi forma ta’” pressjoni ezercitata mill-Pulizija.
Din il-Qorti tinnota li l-appellata allura imputata ma Imentatx li
kienet vulnerabbli. Wiehed langas jista’ jghid li 1-Pulizija naqsu
milli jispjegaw id-drittijiet li kellha Il-appellata. Langas ma
jirrizulta 1i tali stqarrija ttiehdet bi ksur ta’ Artikolu 658 tal-
Kapitolu 9 tal-Ligijiet ta” Malta. Finalment lanqgas jirrizulta li 1-
appellata allura imputata talbet li tressaq xi evidenza sabiex
tipprova li l-istqarrija taghha ttiehdet bi ksur tal-istess Artikolu
658.

Illi b’hekk isegwi li l-ewwel aggravju tal-appellant Avukat
Generali ged jigi milqugh.
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Ikkunsidrat

I1li fit-tieni aggraviju tieghu l-appellant Avukat Generali jishaq li s-
sentenza appellata hija wahda “unsafe and unsatisfactory” u li 1-
livell tal-provi milhuq mill-Prosekuzzjoni f'din il-kawza kien
bizzejjed sabiex iwassal ghal sejbien ta’ htija fl-appellata. L-
appellant jibda billi jiccara li l-appell huwa dwar il-helsien tal-
appellata allura imputata mit-tieni (2) u mir-raba” (4)
imputazzjoni, ossia minn Artikolu 188 tal-Kapitolu 9 tal-Ligijiet ta’
Malta u Artikolu 19 tal-Kapitolu 104 tal-Ligijiet ta” Malta
rispettivament. Ikompli li dan il-kaz jirrigwarda dikjarazzjoni
falza fil-proposal form ta’ assigurazzjoni tal-vettura 1li giet
prezentata lis-socjeta’” Atlas Insurance fit-23 ta” Mejju 2011 sabiex
tinkiseb polza ta’ assigurazzjoni ghal vettura Peugeot 207. L-
appellant jghid i mill-provi prodotti 1-Prosekuzzjoni lahqget il-
grad ta’ prova necessarju sabiex jirnexxielha turi li l-appellata
ghamlet dikjarazzjonijiet foloz u li dawn kienu jammontaw ghal
reat ai termini ta” Artikolu 188 tal-Kapitolu 9 tal-Ligijiet ta” Malta.
Jidentifika liema dikjarazzjonijiet huma allegatament foloz u jghid
li dawn huma s-segwenti:

o “Is the vehicle owned or registered in the name of a person other
than yourself? - NO.”

e  “Have you or any of the named drivers been prosecuted or convicted
of any offence or is any prosecution pending? - NO.”

e  “Have you or any of the named drivers had any loss, accident or
claim during the last 5 years in connection with any motor vehicle?
-NO.”

e  "Is the vehicle in a good state of repair? - YES.”

Illi dwar l-ewwel dikjarazzjoni, l-appellant jirreferi ghax-xiehda
tar-rapprezentant ta” Trasport Malta li jikkonferma li l-vettura in
kwistjoni hija registrata fuq is-so¢jeta” Percius Car Hire Limited.
Dwar it-tieni dikjarazzjoni jirreferi ghax-xiehda tal-iSpettur Elton
Taljana fejn jikkonferma li meta giet prezentata din il-formola, 1-
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appellata kienet ghaddejja minn proceduri kriminali. Jghid li dan
huwa muri wkoll mill-fedina penali tal-appellata. Dwar it-tielet u
r-raba’ dikjarazzjoni ssir riferenza ghall-istqarrija tal-appellata fejn
l-appellata allura imputata tammetti li kellha inc¢ident ta’ traffiku
kif ukoll li I-vettura ma kinitx fi stat tajjeb minhabba li ma sarux it-
tiswijiet necessarji u li minhabba dan l-istat kull darba li kienet
tohrog biha kienet tlaqqat ¢itazzjoni u ghalhekk ma kinitx tohrog
aktar biha. L-appellant jaghmel riferenza wkoll ghad-
depozizzjoni moghtija mir-rapprezentant tas-so¢jeta’ Elmo
Insurance (a fol. 59 et seq.) li skont hu turi li I-vettura in kwistjoni
kienet involuta f'inc¢ident tat-traffiku.

Illi rigward il-punt ta” min iffirma d-dikjarazzjoni fil-proposal form,
l-appellant jaghmel riferenza ghal dak li jghid l-espert u jishaq li 1-
Qorti ma ghandhiex ghalfejn toqghod fuq parir tal-espert kontra 1-
konvinzjoni taghha. Jghid li fil-kaz odjern hemm ragunijiet tajba
sabiex din il-Qorti ma toqghodx fuq din l-opinjoni. Jishaq li 1-
kampjun li ttiehed mill-espert ittiehed tmien snin wara li giet
iffirmata l-proposal form. Jispjega wkoll li fil-fehma tieghu hemm
prova ohra li turi I-htija tal-appellata u jirreferi ghax-xiehda ta’
Marisa Polidano li tghid li l-appellata kienet prezenti ma’
missierha meta tkellmet maghhom dwar il-possibilita” li tinhareg
il-polza. Jkompli li I-polza nharget fl-istess gurnata u li din id-
data hija l-istess data tal-proposal form. Jishaq li l-appellata kellha
bzonn polza u li I-vettura kienet fil-pussess taghha u ghalhekk il-
provi cirkostanzjali kollha jippuntaw lejn direzzjoni wahda. L-
appellant jaghmel riferenza ghall-istqarrija tal-appellata fejn hija
tghid li hija ffirmat il-formoli li gabilha missierha.

Illi gabel tipprocedi ulterjorment, din il-Qorti tinnota li jkun
opportun li taghmel riferenza ghas-sentenza moghtija fil-25 ta’
Jannar 2024 fl-ismijiet Il-Pulizija vs. Brandon Said (Numru
17/2023/1) fejn din il-Qorti diversament preseduta qalet hekk:

“Illi hu prin¢ipju stabbilit fil-gurisprudenza ta’ din il-
Qorti 1i din il-Qorti ma tiddisturbax l-apprezzament
dwar il-provi maghmul mill-Ewwel Qorti jekk tasal
ghall-konkluzjoni 1i dik il-Qorti setghet ragonevolment u
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legalment tasal ghall-konkluzjoni 1li waslet ghaliha. Fi
kliem iehor, din il-Qorti ma tibdilx id-diskrezzjoni fl-
apprezzament tal-provi maghmula mill-Ewwel Qorti,
izda taghmel apprezzament approfondit tal-istess biex
tara jekk 1-Ewwel Qorti kinitx ragonevoli fil-konkluzjoni
taghha. Jekk din il-Qorti tasal ghall-konkluzjoni li 1-
Ewwel Qorti, fuq il-provi li kellha quddiemha, ma
setghetx ragonevolment tasal ghall-konkluzjoni li waslet
ghaliha, allura dik tkun raguni valida, sabiex tbiddel dik
id-diskrezzjoni u konkluzjoni.”

Illi dan il-kaz 1li ghandha quddiemha din il-Qorti jdur
primarjament mad-dikjarazzjonijiet li saru fil-proposal form li riedet
timtela sabiex tkun tista” tinkiseb assigurazzjoni li tkopri l-vettura
li kienet ged tigi wzata mill-appellata.

Illi meta l-appellata giet mistogsija dwar il-proposal form, hija tghid
li hija ffirmat id-dokumenti li kien gabilha missierha u li hija ma
kinitx taf x’kien fiha. Din il-Qorti ma tistax toqghod biss fuq din
id-dikjarazzjoni sabiex tasal ghall-konkluzjoni li l-appellata
ffirmat tali dikjarazzjoni. Minbarra dan, din il-Qorti trid tqies
ukoll dak li qalet il-manager tas-socjeta’” Atlas Insurance ossia
Marisa Polidano fix-xiehda taghha tat-3 ta” Dicembru 2012 (a fol.
45 et seq.) meta hija kkonfermat li kienet taf li l-vettura ma kinitx
tal-appellata. Minbarra dan, din il-Qorti tinnota wkoll i l-istess
xhud Polidano kkonfermat li qabel ma giet mimlija I-formola kien
hemm diskursata shiha u li d-dec¢izjonijiet ittiechdu konsegwenza
ta” din id-diskursata. Dan idahhal dubju f'mohh din il-Qorti u
xorta ma jwegibx b'mod sodisfacenti 1-kwezit ta” min iffirma d-
dikjarazzjoni in kwistjoni.

Illi l-appellant jghid li I-provi ¢irkostanzjali kollha jippuntaw lejn
id-direzzjoni tal-appellata. F'dan ir-rigward tajjeb jigi imfakkar li
l-provi ¢irkostanzjali huma importanti hafna fil-kuntest probatorju
u hafna drabi jafu jwasslu wahedhom ghas-sejbien ta’ htija tal-
persuna mixlija. Izda sabiex decizjoni tkun imsawwra fuq provi
¢irkostanzjali huwa essenzjali li dawn il-provi jkunu univoci fis-
sens li jippuntaw kollha lejn direzzjoni wahda. F'dan ir-rigward

16



684/2012/1 NC

din il-Qorti taghmel riferenza ghas-sentenza moghtija fil-15 ta’
Dicembru 2022 fl-ismijiet Il-Pulizija vs. Joseph Zammit (Numru
374/2022/1) fejn din il-Qorti diversment preseduta qalet hekk:

“Artikolu 637 tal-Kapitolu 9 jipprovdi gwida cara lill-
Gudikant kif ghandu japprezza xhieda ta” xhud:

“id-decizjoni tithalla  fid-diskrezzjoni ta’ min
ghandu jig¢udika I-fatti, billi jittiehed gies tal-
imgieba, kondotta u karattru tax-xhud, tal-fatt jekk
ix-xiehda ghandhiex mis-sewwa jew hix konsistenti,
u ta’ fattizzi ohra tax-xiehda tieghu, u jekk ix-xiehda
hix imsahha minn xiehda ohra, u tac-cirkostanzi
kollha tal-kaz.”

Ghandhom ikunu ndizzji evidenti li jorbtu lill-
akkuzat mar-reat u hadd iktar, anzi l-akkuzat biss, li
hu l-hati u I-provi li jigu mressqa, ikunu kompatibbli
mal-presunzjoni tal-innoc¢enza tieghu. Illi ghalhekk
huwa mportanti fl-isfond ta” dan il-kaz li jigi ppruvat li
kien l-imputat biss li ghamel dak li gie akkuzat bih u
ghalhekk il-Qorti sejra tikkonsidra kwalunkwe prova
possibilment ¢irkostanzjali 1i tista” torbot lill-imputat
b’'mod univoku bir-reati addebitati lilu.

Fil-fatt kif gie ritenut fis-sentenza fl-ismijiet I1-Pulizija
vs. Carmelo Busuttil:' “Il-prova ndizzjarja ta’ spiss hija I-
ahjar prova tal-volta hija tali li tipprova fatt bi precizjoni
matematika” .

Illi huwa veru li fil-kamp penali, il-provi ndizzjarji hafna
drabi huma aktar importanti mill-provi diretti. Hu veru
wkoll 1i l-provi ndizzjarji jridu jigu ezaminati b’aktar
attenzjoni sabiex wiehed ja¢certa ruhu li huma univoei.”

1 “Deciza mill-Qorti tal-Appell Kriminali fis-sitta (6) ta” Mejju, 1961.”
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Illi f'dan il-kaz wiehed ma jistax jghid 1li I-provi huma kollha
univoc¢i. Bizzejjed wiehed ihares lejn ix-xiehda moghtija mill-
espert kalligrafiku Joseph Mallia fit-12 ta” Marzu 2019 fejn jispjega
hekk (a fol. 213):

“Il-karatteristici li hemm fil-firma li hemm fuq id-
dokument u I-kitba ta” Juanita Fenech, il-karatteristic¢i ta’
kemm l-angolazzjoni, kemm dik li hija pressure, kemm
dak li huwa disinn, ma jagblux mal-istess firma kif ukoll
kitba Juanita Fenech kif tatni I-kampjuni s-sinjura Juanita
Fenech seduta stante.”

Illi meta l-espert Joseph Mallia xehed b’dan il-mod huwa kien ged
jixhed fuq ir-rapport redatt minnu, liema rapport gie mmarkat
bhala Dok. “JM” (a fol. 214 et seq.). Tenut kont ta” dan, din il-Qorti
hija rinfac¢¢jata b’sitwazzjoni fejn fuq naha hemm dikjarazzjoni
generika da parte tal-appellata li ffirmat il-karti 1i gabilha
missierha u minn naha l-ohra hemm rapport tal-espert
kalligrafiku li jghid li l-firma fuq il-formola ma tagbilx mal-
kalligrafija tal-appellata.

Ili I-appellant Avukat Generali huwa korrett meta jghid 1i din il-
Qorti ma ghandhiex obbligu 1i toqghod fuq ir-rapport tal-espert
tekniku kontra l-konvinzjoni taghha. Dwar dan din il-Qorti
taghmel riferenza ghas-sentenza moghtija fit-8 ta’ Mejju 2006 fl-
ismijiet Il-Pulizija vs. Akram Amar Swayah (Numru 124/2005),
fejn din il-Qorti qalet hekk:

“L-ewwelnett jigi osservat illi Dr. Stanley Zammit ma
ezaminax lil P.S. 951 Joseph Tonna izda lil P.C. 152
Consiglio Tanti. Dan jidher ¢ar mi¢-certifikat Dok. ST1 a
fol. 64 tal-process. Kwantu ghal dak li wassal lill-Ewwel
Qorti li tikkunsidra l-offiza 1li garrab P.S. 951 Joseph
Tonna bhala gravi, I-Ewwel Qorti qalet hekk:

“Illi dwar il-ferita subita minn P.S. 951 Joseph
Tanti [recte: Tonna], il-Qorti tagbel ma” dak li
qal Doctor Gunther Abela dwar in-natura ta’
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tali ferita fis-sens li kienet ta’ natura gravi u fil-
fehma taghha tali ferita hija dik li taga” fil-
parametri tal-artikolu 218(1)(b) tal-Kap. 9 tal-
Ligijiet ta” Malta, ghaliex tikkostitwixxi sfregju
gravi u permanenti fil-ghonq. Huwa minnu illi
l-espert nominat mill-Qorti ddikjara illi 1-ferita
in kwistjoni kienet ta” natura hafifa, ghaliex fil-
fehma tieghu, peress li l-imputat [recte: il-
vittma] huwa ragel ta” hamsa u erbghin sena u
ghandu l-gangala, ma dehrlux 1 kellu
jikklassifikaha bhala ferita ta” natura gravi.

[I-Qorti taghmel referenza ghall-artikolu 656
tal-Kap. 9 tal-Ligijiet ta” Malta u ¢ioe min
ghandu jiddeciedi, mhux marbut li joqghod
ghall-fehma tal-periti kontra l-perswazjoni
tieghu. F'dan il-kaz il-Qorti rat di viso 1-vittma
u kkonstatat li 1-ferita in kwistjoni hija wahda
visibbli minn distanza normali u skond l-istess
Doctor Dino Vella Briffa, tinhass ukoll.”

Minn dan jidher li I-Ewwel Qorti ma ghamlet l-ebda
spropozitu legali jew logiku. Hija kellha kull dritt
tinnomina perit u kull dritt taccetta jew ma taccettax
kwalunkwe opinjoni li avvanza l-imsemmi perit.”
[emfazi mizjuda]

Illi din il-Qorti tirreferi wkoll ghas-sentenza moghtija fl-24 ta’
Mejju 2024 fl-ismijiet Il-Pulizija vs. Carmel Cauchi (Numru
80/2017), fejn din il-Qorti diversament preseduta qalet hekk:

“Dwar ir-relazzjonijiet tal-esperti mahtura, kif huwa
ritenut kostantament, huwa rimess fil-gudizzju ahhari ta’
min hu imsejjah biex jiggudika li jizen il-konkluzjonijiet
tal-esperti nominati, bis-setgha illi l-istess jistghu mill-
Qorti jigu mwarrba u dan kif hemm imfassal fl-Artikolu
656 tal-Kodic¢i Kriminali meta hemm dispost illi “min
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ghandu jiddec¢idi mhux marbut li joqghod ghall-fehma
tal-periti kontra 1-perswazjoni tieghu.” Madanakollu -

Huwa ben risaput illi f’'materja ta’ prova
peritali, l-insenjament gurisprudenzjali huwa
fis-sens li, ghalkemm ir-rapport tekniku huwa
kontrollabbli mill-gudikant bhal kull prova
ohra u li 1-Qorti mhijiex tenuta li taddotta 1-
konkluzjonijiet peritali kontra l-konvinzjoni
taghha, jibqa’ l-fatt li 1-Qorti m’ghandhiex
tiskarta l-konkluzjonijiet tal-esperti teknici,
spe¢jalment fuq materja purament teknika,
b’'mod legger jew kapric¢juz, u kwalsiasi
gudizzju li jmur kontra l-konkluzjonijiet
peritali ghandu jkun motivat sewwa.?”

Ili l-appellant Avukat Generali jispjega li ghaddew numru ta’
snin minn meta giet iffirmata l-formola in kwistjoni izda jonqos
milli jispjega kif dan inaqqgas mill-precizjoni tad-determinazzjoni
tal-perit tekniku. Din il-Qorti fliet bir-reqqa r-rapport redatt mill-
espert Joseph Mallia u ma ghandhiex raguni ghalfejn tiddubita
mill-konkluzjonijiet milhuga minnu.

Illi in vista ta” dan huwa evidenti li wiehed ma jistax serenament
jghid li l-provi li gew ipprezentati jippuntaw kollha lejn id-
direzzjoni tal-appellata. Tenut kont ta” dan u tenut kont tal-fatt li
fil-kamp kriminali I-livell ta’ prova li jrid jintlahaq huwa dak lil
hinn minn kull dubju ragonevoli, din il-Qorti hija tal-fehma li r-
rapport tal-espert kalligrafiku johloq dubju ragonevoli. In vista ta’
dan, I-Ewwel Qorti, anke meta wiehed jikkunsidra l-istqarrija tal-
appellata, setghet ragonevolment tasal ghal konkluzjoni li waslet
ghaliha b’dana illi I-aggravju in ezami jisthoqqlu jigi michud.

2 “Roseanne Galea u John David Galea vs. L-Avukat Generali u L-Kummissarju tal-Pulizija,
deciza mill-Qorti Kostituzzjonali nhar it-13 ta” Frar 2017 (Rikors Nru. 30/15 MCH).”
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Decide

Ghal dawn il-motivi, il-Qorti taqta” u tiddeciedi billi tilga” in parte
l-appell imressaq mill-appellant Avukat Generali u tghaddi
ghalhekk biex tirriforma s-sentenza appellata billi:

o filwaqtli tilga’ I-ewwel aggravju tal-appellant,

e tichad it-tieni aggravju tieghu u b’hekk, ghajr ghal kwistjoni
tal-istqarrija  rilaxxata mill-appellata allura imputata,
tikkonferma s-sentenza appellata fir-rigward tan-nuqqas ta’
sejbien ta’ htija fl-appellata fir-rigward tal-imputazzjonijiet
kollha addebitati fil-konfront taghha.

Onor. Dr. Neville Camilleri
Imhallef

Alexia Attard
Deputat Registratur
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