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QORTI KOSTITUZZIJONALI
IMHALLFIN

S.T.O. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMHRALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar it-Tnejn, 18 ta’ Novembru 2024

Numru : 32
Rikors numru : 51/2022/1
Phoenix Payments Ltd (C 77764) u b’digriet tas-6 ta’ Lulju 2023
awtorizza korrezzjoni fl-isem ghal Lazarus Long Ltd
V.

II-Korp ghall-Analizi ta’ Informazzjoni Finanzjarja u
[-Avukat tal-Istat

1. Din is-sentenza titratta l-appell li kull wiehed mill-konvenuti
ipprezenta mis-sentenza li tat il-Qorti Civili, Prim’Awla fit-30 ta’ Marzu
2023. Fil-kawza r-rikorrenti gieghda timpunja I-Artikoli 12A, 13, 13A, 13B,
13C, 18 u 19 tal-Kap. 373 tal-Att kontra Money Laundering (Kap. 373) u

r-regolament 21 tal-Ledizlazzjoni Sussidjarja 373.01, bl-ilment ikun i
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jiksru I-Artikoli 39 tal-Kostituzzjoni u I-Artikoli 6 u 7 tal-Konvenzjoni

Ewropea ghad-Dirittijiet tal-Bniedem.

Fatti.

2. Ir-rikorrenti kienet tikkwalifika bhala ‘persuna suggetta’ taht il-Kap.
373 u regolamenti. Fil-fatt hi istituzzjoni finanzjarja u kellha licenzja

mahruga mill-MFSA.

3. lI-Korp baghat lir-rikorrenti ittra datata 14 ta’ Settembru 2020 fejn
infurmaha i ser jaghmel “... an off-site examination (the ‘Examination’)
on Phoenix Payments Limited (the ‘Company’) to assess the Company’s
compliance with the obligations under the PMLA and PMLFTR and the

Ips or any applicable guidance issued by the FIAU.....” (fol. 760).

4. Bejn il-5 ta’ Ottubru 2020 u t-12 ta’ Novembru 2020 sar dak li I-Korp
jirreferi ghalih bhala compliance review fir-rigward tal-kumpanija
rikorrenti. F’dan l-ezerCizzju gew mistharrga 25 file ta’ klijenti tar-

rikorrenti.

5. Fid-9 ta’ April 2021 il-Korp hareg compliance review report fil-
konfront tar-rikorrenti (fol. 88). Rapport indirizzat lill-Bord tad-Diretturi tar-

rikorrenti u bl-iskop ikun:

“a. Evaluate whether customer due diligence (‘CDD’) measures applied
are effective in assessing and obtaining information on the purpose and
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intended nature of the business relationship and establishing the
business and risk profile of the customer in accordance with Regulation
7(1)(c) and Section 4.4 of the Ips; and

b. Evaluate ongoing monitoring processes, procedures and mechanisms
in place in relation to the scrutiny of transactions, to assess the subject
person’s adherence with its obligations emanating from Regulation
7(2)(a) of the PMLFTR and Section 4.5.2 of the IPs”.

6. Fir-rapport jissemmew in-nuqqasijiet li nstabu min-naha tal-Korp.
Ir-rikorrenti ntalbet tibghat is-sottomissjonijiet taghha, jekk hemm bzonn
b’dokumenti biex tissostanzja dak li ser tghid fir-rigward. Dan kellu jsir fi
zmien xahar minn meta tircievi I-ittra. Jinghad ukoll li s-sottomissjonijiet
jigu kkunsidrati mill-Compliance Monitoring Committee tal-Korp, meta jigi
biex jiddetermina kienx hemm ksur ta’ dispozizzjonijiet tar-regolament
dwar prevenzjoni kontra money laundering u finanzjar ta’ terrorizmu u I-

pro¢eduri tal-Korp, u dwar penali amministrattiva jekk ikun il-kaz.

7. B’referenza ghall-imsemmi rapport ir-rikorrenti baghtet ittra datata

7 ta’ Mejju 2021 bis-sottomissjonijiet taghha (fol. 769).

8. F’'laggha li saret mill-Compliance Monitoring Committee fit-28 ta’
Lulju 2021 sab li hemm ksur tar-regolamenti, u impona fuq ir-rikorrenti
piena amministrattiva ta’ €454,293 (fol. 665). IlI-kumitat hu kompost mid-
direttur tal-Korp, segretarja, u zewg membri li huma I|-kap tal-affarijiet
legali u tal-Infurzar. Prezenti ghal-laggha kien hemm Zzewg uffi¢jali tal-
infurzar li huma impjegati tal-korp u li kienu involuti fl-investigazzjoni dwar

ir-rikorrenti. Ghal-laggha ma kienx prezenti rapprezentant tar-rikorrenti.
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Ma jirrizultax li r-rikorrenti ntalbet li tibghat rapprezentant taghha ghal-

laggha.

9. B’ittra datata -1 ta’ Ottubru, 2021 il-Korp gharraf lill-Bord tad-
Diretturi tal-kumpanija rikorrenti bid-decizjoni tieghu, u fih hemm spjegat
x’nuqqasijiet instabu fir-rigward ta’ kull wiehed mill-files tal-klijenti li

jissemmew fl-ittra. Fl-ittra jinghad ukoll li I-Kumitat impona:

“- A penalty of €61,088 for the systematic failure to obtain information
on the purpose and intended nature of the business relationship in over
71% of the files reviewed, in accordance with 7(1)(c) of the PMLFTR and
Section 4.4.1 and 4.4.2 of the Ips.

-A penalty of €79,111 for the failure to perform enhanced due diligence
for high risk customers in 5 files, in accordance with Regulation 11(1)(b)
of the PMLFTR and Section 4.9.1 of the Ips.

-A penalty of €314,094 for the systematic breach of performing
transaction monitoring, due to the evident widespread disregard of this
important obligation, as evidence through the file specific findings, as per

Regulation &(2)(a) of the PMLFTR and Section 4.5.2 of the Ips at the
time of the compliance examination”.

10. Ir-rikorrenti appellat mid-decizjoni tal-Korp. L-aggravju hu li f'¢erti
kazi I-Korp nagas milli jikkunsidra u janalizza b’mod adegwat it-taghrif i
tat ir-rikorrenti u piena amministrattiva sproporzjonata. Fis-seduta tad-19
ta’ Ottubru 2022 minhabba |-kawza kostituzzjonali li fethet ir-rikorrenti, il-

Qorti ordnat li I-appell jigi differit ghall-informazzjoni (fol. 789).

11. M’hemmx kontestazzjoni li r-rikorrenti hi ‘persuna suggetta’ taht ir-
regolamenti. Bhala tali ghandha c¢ertu obbligi li jinkludu, li taghmel
customer due diligence (inkluz f'certi kazijiet enhanced due diligence) u
monitoragg tal-attivitajiet tal-klijent.
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Rikors promotur.

12.

Kien fis-27 ta’ Jannar 2022 li r-rikorrenti fethet il-kawza u talbet lill-

Qorti sabiex:

Ii.

fii.

iv.

Vi.

Vii.

Viii.

“Tiddikjara li I-Artikoli 12A, u/jew 13, u/jew 13A, u/jew 13B, 13C u/jew
18, u/jjew 19 tal-Att, kif ukoll ir-Regolament 21 taR-Regolamenti jilledu
d-drittijiet fundamentali tal-bniedem ta’ Phoenix hekk kif protetti mill-
Artikolu 39(1) tal-Kostituzzjoni u/jew I-Artikolu 6§1 tal-Konvenzjoni;
u/jew

Tiddikjara konsegwentement li I-Artikoli 12A, u/jew 13, u/jew 13A,
u/jew 13B, 13C u/jew 18, u/jew 19, tal-Att, kif ukoll ir-Regolament 21
tar-Regolamenti huma nulli u bla effett; u/jew

Tiddikjara i I-mod kif tmexxiet I-investigazzjoni u I-process
investigattiv li wassal biex il-Korp hareg id-Decizjoni, inkluz il-mod kif
inharget il-Minded Letter, jilledi I-Artikolu 6§3 tal-Konvenzjoni u I-
Artikolu 39(6)(a) tal-Kostituzzjoni;

Tiddikjara i I-Artikolu 13 tal-Att, u/jew ir-Regolament 21 tar-
Regolamenti u/jew Certu dispozizzjonijiet tar-Regolamenti u/jew I-
Implementing Procedures abbazi ta’ liema |-Korp sab ksur li wasal
ghad-Decizjoni, jilledu I-Artikolu 39(8) tal-Kostituzzjoni u/jew I-Artikolu
7 tal-Konvenzjoni; u/jew

Tiddikjara li d-Decizjoni jew parti minnha, u I-mod kif iddecieda I-Korp
jilledi I-Artikolu 39(8) tal-Kostituzzjoni u/jew I-Artikolu 7 tal-
Konvenzjoni;

Tiddikjara konsegwentement nulli u inattendibbli |-proceduri
investigattivi ta’ compliance li ghamlu I-Korp; u/jew

Tiddikjara nulli u inattendibbli d-Decizjoni, jew parti minnha, u
thassarha kollha jew in parte; u/jew

Tikkundanna lill-intimati, jew min minnhom, ihallsu d-danni morali
ghall-ksur tad-drittijiet fuq imsemmiayj fil-konfront tas-socjeta’ rikorrenti;
u/jew

Taghti kull provvediment jew rimedju iehor li din il-Qorti thoss li huwa
opportun;,”

Twegibiet.
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13.

Fit-22 ta’ Frar 2022 wiegeb I-Avukat tal-Istat li:

I.

Ii.

“Preliminari

llli preliminarjament, dawn il-proceduri huma intempestivi ghaliex il-
kumpanija rikorrenti ma ezawrixxietx ir-rimedji ordinarji gabel ma
ntavolat din il-kawza kostituzzjonali specjali. L-esponent jenfasizza li
proceduri kostituzzjonali ma jistghux jiehdu post il-proceduri ordinatji
li ghandhom dejjem jigu utilizzati I-ewwel u qabel kollox. Fil-fatt, il-
multa amministrattiva moghtija mill-Korp  Ghall-Analizi  ta’
Informazzjoni Finanzjarja (FIAU) qieghda tigi kkontestata quddiem il-
Qorti tal-Appell skont I-Artikolu 13A tal-Kap 373 tal-Ligijiet ta’ Malta.
Ma jistax f'dan I-istadju jinghad li r-rikorrenti m’ghandhiex rimedju
xieraq meta l-appell ghadu langas biss instema’. Ghalhekk |-
esponent umilment jistieden lil din I-Onorabbli Qorti sabiex tirrifjuta
milli tezercita s-setghat taghha u dan skont id-disposizzjonijiet tal-
proviso Artikoli 46(2) tal-Kostituzzjoni ta’ Malta u I-Artikolu 4(2) tal-
Kap. 319 u fid-dawl ta’ sensiela ta’ sentenzi li gew decizi ai termini ta’
dawn [-Artikoli;

llli  preliminarjament ukoll u bla pregudizzju ghall-paragrafu
precedenti, I-esponent jeccepixxi li I-ilmenti kollha tal-kumpannija
rikorrenti ma jistghux jigu megqjusa fil-parametri tal-Artikolu 39(1) tal-
Kostituzzjoni ta’ Malta u dan peress li I-ilmenti taghha ma jmissux
ma’ akkuzi jew pro¢eduri kriminali. L-Artikoli 12A, u /jew 13, u/jew
13A, u/jew 13B, 13C u/jew 18, u/jew 19 tal-Kap 373 tal-Ligijiet ta’
Malta u r-Regolament 21 tal-Legislazzjoni Sussidjarja 373.01 li ged
Jigu afttakkati mill-kumpannija rikorrenti ma jwasslu ghad-
determinazzjoni tal-ebda reat jew akkuza kriminali. Fil-fatt, minkejja
l-effetti serji li decizjoni tal-Korp intimat jista’ jkollha fuq ir-rikorrenti,
ma ffissirx li n-natura ta’ tali pieni hija wahda kriminali. Ghalhekk, il-
kumpannija rikorrenti ma tistax tingeda bl-Artikolu 39(1) tal-
Kostituzzjoni ta’ Malta sabiex thassar dawk il-ligijiet u/jew il-pro¢eduri
amministrattivi li nbdew tahthom;

Mertu

fii.

iv.

Illi minghajr prequdizzju ghall-paragrafi pre¢edenti, it-talbiet fil-mertu
tar-rikorrent ghandhom jigu mi¢huda in toto fil-fatt u fid-dritt peress li
¢-Cirkostanzi tal-kaz assolutament ma jirrapprezentaw l-ebda ksur
tad-drittijiet fundamentali tar-rikorrenti ai termini tal-Artikolu 39(1),
39(6)(a) u 39(8) tal-Kostituzzjoni u I-Artikolu 6§1, 6§3 u I-Artikolu 7
tal-Konvenzjoni Ewropea ghall-Protezzjoni tad-Drittijiet tal-Bniedem
u Libertajiet Fundamentali u dan ghar-ragunijiet segwenti li qed jigu
hawn elenkati minghajr prequdizzju ghal xulxin:

llli skont id-disposizzjonijiet tal-Kap 373 tal-Ligijiet ta’ Malta u tal-ligi
sussidjarja mahruga taht I-istess Att, il-Korp intimat huwa moghni
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Vi.

Vii.

Viii.

ix.

bis-setgha li johrog pieni amministrattivi fil-konfront ta’ min jinstab li
ma mexiex mal-ligijiet li jipprotegu I-uzu tas-sistemi finanzjarji mill-
hasil tal-flus. Dan, bl-ebda mod ma jimplika li allura I-Korp intimat
gieghed jiddetermina jew jiddeciedi reati kriminali;

llli hija I-ligi Maltija stess li tghid li dawn il-proceduri huma ta’ bixra
amministrattiva u mhux kriminali. Fil-fatt, I-Artikolu 13A tal-Kap. 373
isemmi li: “Kull meta persuna suggetta thoss ruhha aggravata
b’piena amministrattiva imposta fuqgha mill-Korp kif ikun hemm fir-
regoli u regolamenti maghmulin taht I-Artikolu 13, u dik il-piena
amministrattiva tkun ta’ izied minn hamest elef euro (€5,000), sew
Jjekk din tkun imposta dwar xi kontravvenzjoni wahda jew aktar,
ilpersuna suggetta tista’ tappella minn dik il-piena amministrattiva
kemm fuq punti ta’ligi u fuq il-mertu.”

Ghalhekk la hija I-ligi stess li tqis dawn il-pro¢eduri bhala ta’ ghamla
amministrattiva, il-garanziji pro¢edurali li skont il-Kostituzzjoni ta’
Malta jghoddu ghall-proceduri kriminali ma jistghux jigu mgebbda
wkoll ghal dawn il-proceduri amministrattivi. F’dan il-kuntest tapplika
tant tajjeb il-massima latina - A verbis legis non est recedendum;

llli I-esponent lanqas ma jaqbel li wiehed ghandu jirreferi ghall-
gurisprudenza dwar I-Artikolu 6 tal-Konvenzjoni Ewropea biex
wiehed jiddeciedi jekk proceduri amministrattivi ghandhomx jitqiesu
li ged jiddeterminaw reat kriminali jew le. Dan qed jinghad ghaliex it-
test u I-implikazzjoni tal-Artikolu 6 tal-Konvenzjoni Ewropea huwa
ghal kollox differenti minn dak tal-Artikolu 39 tal-Kostituzzjoni ta’
Malta;

llli b’referenza ghall-Artikoli tal-Kap. 373 u r-Regolament 21 tar-
Regolamenti mahruga taht il-Kap. 373, il-kumpannija rikorrenti trid,
l-ewwel u qabel kollox, tipprova li dawn is-sanzjonijiet huma forom
ta’ pieni ta’ natura kriminali fl-ambitu tal-Artikolu 6 tal-Konvenzjoni
skont il-kriterji stabbiliti fis-sentenza Engel u ohrajn v. L-Olanda tat-8
ta’ Gunju 1976. Hawnhekk, tajjeb li wiehed jghid i fil-gurisprudenza
tal-Qorti Ewropea ghad-Drittijiet tal-Bniedem minn dejjem inzammet
id-distinzjoni bejn pieni li jaqghu fil-kategorija ta’ “hard core of
criminal law” u “cases not strictly belonging to the traditional
categories of the criminal law”;

llli I-esponent jenfasizza li dawn il-proceduri mhumiex ta’ natura
kriminali jew piena li taqa’ fil-parametri ta’ “hard core of criminal law”,
allura ma_ hemmx ghalfejn li fl-ewwel istanza I-pro¢eduri jitmexxew
quddiem qorti. Dan ifisser allura li ma hemmx konflitt mal-principji tal-
jedd ta’ smigh xieraq li certu sanzjonijiet jigu imposti fl-ewwel istanza
minn organu amministrattiv li mhux gudizzjarju (ara Jussila v. il-
Finlandja deciza fit-23 ta’ Novembru 2006 u Hiiseyin Turan v. It-
Turkija deciza fl-4 ta’ Marzu 2008) u Ii jkollu setghat kemm
investigattivi u kemm |i jaghti decizjonijiet (ara Janosevic vs. L-
Isvezja deciza fil-21 ta’ Mejju 2003);

Pagna 7 minn 55



Rik. Kost. 51/2022/1

X.

XI.

Xil.

Xil.

Xiv.

14.  Fit-

Il I-fatt li pieni amministrattivi jistghu jilhqu ammonti ta’ flus kbar, ma
jbiddel xejn mill-fatt li dawn jistghu jigu mposti minn awtoritajiet
amministrattivi (ara Bendenoun v. Franza tal-24 ta’ Frar 1992).
Sakemm _id-decizjoni tal-organu amministrattiv_tkun tista’ tigi
mistharrga_minn_awtorita_moghnija b’funzjonijiet qudizzjarji, allura
ma hemm [|-ebda problema mal-htigijiet tas-smigh xieraq. Fil-fatt,
skont I-Artikolu 13A tal-Kap. 373 tal-Ligijiet ta’ Malta, id-decizjoni tal-
Korp intimat tista’ tigi attakkata quddiem il-Qorti tal-Appell (Sede
Inferjuri), kemm fuq punti ta’ligi u fuq il-mertu;

llli jibqa’ I-fatt li peress li fil-kaz prezenti I-Appell mid-decizjoni tal-
Korp ghadu ma giex deciz, ghalhekk wiehed ma jistax jitkellem fuq
sanzjonijiet fil-konkret izda fuq kongetturi u dan m’ghandux jigi
accettat;

i I-Artikolu 39(8) tal-Kostituzzjoni u I-Artikolu 7 tal-Konvenzjoni
assolutament ma japplikawx ghall-kaz tal-lum ghaliex, apparti Ii ma
hemm involut I-ebda reat kriminali, minn qari tal-Artikoli jidher c¢ar li
dawn jipprovdu ghal kazijiet li m’ghandhom x’jagsmu xejn mal-kaz in
dizamina;

lli jibga’jigi ribadit li kwalunkwe piena amministrattiva li tista’ tehel il-
kumpannija rikorrenti, jekk kemme-il darba din tigi kkonfermata mill-
Qorti tal-Appell, ma tistax titgies bhala piena eccessiva jew
sproporzjonata;

llli fid-dawl tal-ec¢ezzjonijiet precedenti, I-Artikoli u r-regolamenti
msemmija mill-kumpannija rikorrenti u kif tmexxa I|-process
investigattiv li wassal lill-Korp biex jiehu d-decizjoni fondata tieghu,
ma jiksru I-ebda dritt fundamentali msemmi mir-rikorrenti u ghalhekk
certament li I-ebda kumpens jew rimedju iehor m’ghandu jigi moghti
lill-kumpannija rikorrenti;

3 ta’ Marzu 2022 wiegeb il-Korp konvenut fejn inter alia sostna

li r-rikorrenti kellha rimedju ordinarju tant Art. 13A tal-Kap. 373 li jipprovdi

ghal dritt ta’ appell fuq fatti u ligi. Apparti li l-ilment tar-rikorrenti hu

intempestiv ghaliex id-decizjoni tal-Korp hi soggetta ghall-proceduri ta’

appell. Qal ukoll li mhuwiex il-legittimu kontradittur ghal dak li ghandu

x’jagsam

mad-dispozizzjonijiet tal-ligi li geghdin jigu impunjati. Imbaghad

ghadda biex jaghmel sottomissjonijiet ghalfejn fil-fehma tieghu |-process
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li sar mill-Korp ma jiksirx il-jeddijiet fundamentali tar-rikorrenti. 1l-Korp qgal
li mexa skont il-ligi u li I-proceduri huma derivanti minn ligi tal-Unjoni
Ewropea. Semma wkoll li d-dispozizzjonijiet tal-Kostituzzjoni u I-
Konvenzjoni li fughom ir-rikorrenti ibbazat il-kawza, mhumiex applikabbli
ghall-kaz tal-lum ghaliex il-Korp ma jiddeterminax kwistjonijiet li jaqghu
filkkamp kriminali. ll-pro¢ess hu amministrattiv u s-sanzjoni imposta hi
wkoll amministrattiva. Zied li I-Korp ghandu struttura li jiggarantixxi li min
jiddeciedi hu indipendenti u imparzjali, u I-persuna suggetta ghandha I-

opportunita kollha li tressaq il-kaz taghha.

Sentenza tat-30 ta’ Marzu, 2023.

“61.Ghal dawn il-motivi, il-Qorti tagta’ u tiddeciedi billi:

i. Tilga’ l-ewwel talba rikorrenti, u tiddikjara illi I-Artikolu 13(2) tal-Kap
373 u r-Regolament 21 tal-LS 373.01 jilledu d-drittijiet fundamentali
tas-socjeta’ rikorrenti kif protetti mill-Artikolu 39(1) tal-Kostituzzjoni ta’
Malta;

ii. ~ Tilga’t-tieni talba rikorrenti u tiddikjara illi I-Artikolu 13(2) tal-Kap 373
u r-Regolament 21 tal-LS 373.01 huma nulli u bla effett;

iii. Konsegwentement, tilga’ s-sitt u s-seba’ talbiet rikorrenti, u tiddikjara
nulli u inattendibbli I-proc¢eduri investigattivi ta’ compliance li ghamlu I-
Korp, u d-Decizjoni illi rrizultat mill-istess;

iv. Tastjeni milli tiehu konjizzjoni ulterjuri tat-talbiet |I-ohra tas-socjeta’

rikorrenti stante illi, fid-dawl tal-premess, m’hemmx htiega illi tali

talbiet jigu kkunsidrati;

v. Tordna illi meta din is-sentenza tghaddi in gudikat, ir-Registratur tal-
Qorti jibghat kopja taghha lill-iSpeaker tal-Kamra tad-Deputati ghall-
fini tal-Artikolu 242(1) tal-Kap 12 tal-Ligijiet ta’ Mallta.

Bl-ispejjez a karigu tal-intimat Avukat tal-Istat.”
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15.

Mis-sentenza appella kull wiehed mill-intimati filwaqt li r-rikorrenti

wiedbet u tat ir-ragunijiet ghalfejn I-appell ghandu jigi mi¢hud.

L-appell tal-FIAU.

16.

L-ewwel aggraviju jitratta dwar l-ewwel ec¢ezzjoni li ta |-Korp.

Tilmenta li l-attri¢i nagset milli fl-ewwel lok tezawrixxi r-rimedji ordinarji u

ghalhekk I-Ewwel Qorti kellha tezercita d-diskrezzjoni taghha skont il-

proviso tal-Art. 46(2) tal-Kostituzzjoni u tastjeni milli tqis il-kawza fil-meritu

gabel tinghata sentenza fl-appell li r-rikorrenti pprezentat ai termini tal-

Art. 13A tal-Att kontra Money Laundering (Kap. 373). Hi ssostni li I-kawza

hi prematura ghaliex l-istharrig li ntalbet taghmel il-Qorti hu dwar process

li ghadu ghaddej u fl-ewwel lok ghandu jigi konkluz peress li ma jistax

ikun hemm prezunzjoni li dak li ser taghmel il-Qorti ser jirrizulta fi ksur

tad-drittijiet tar-rikorrenti.

17.

Fis-sentenza appellata I-Ewwel Qorti rragunat hekk:

“A.1. Rimedju Ordinarju u Intempestivita’

2. Fl-ewwel eccezzjoni tieghu, I-Avukat tal-Istat jecCepixxi illi I-
kumpanija rikorrenti ma ezawrixxietx ir-rimedji ordinarji gabel ma ntavolat
din il-kawza, u dan stante illi I-multa amministrattiva moghtika mill-FIAU
qieghda tigi kontestata quddiem il-Qorti tal-Appell skont I-Artikolu 13A
tal-Kap 373 tal-Ligijiet ta’ Malta. L-istess e¢cezzjoni giet sollevata mill-
FIAU fl-ewwel zewg paragrafi tar-risposta tieghu. L-intimati qeghdin
ghalhekk jissottomettu illi din il-Qorti ghandha firrifiuta illi tesercita I-
gurisdizzjoni kostituzzjonali u konvenzjonali taghha kif kontemplat mill-
proviso tal-Artikolu 46(2) tal-Kostituzzjoni u tal-Artikolu 4(2) tal-Kap 319;
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3. Fis-sentenza moghtija fl-ismijiet Insignia Cards Limited vs II-
Korp ghall-Analizi ta’ Informazzjoni Finanzjarja et:, il-Qorti
Kostituzzjonali trattat appell minn kawza prattikament identika ghal dik
odjerna, fejn din il-Qorti kif diversement presjeduta applikat I-Artikolu
46(2) tal-Kostituzzjoni u I-proviso tal-Artikolu 4(2) tal-Kap 319, u rrifjutat
li tezercita s-setgha i tisma’ u tiddeciedi I-ilmenti attrici dwar ksur ta’
drittijiet fundamentali. II-Qorti Kostituzzjonali qalet:

20. Dak li gieghda ssostni I-attri¢i f'din il-kawza jmur lil hinn mill-parametri
tal-appell pendenti quddiem il-Qorti tal-Appell (Gurisdizzjoni Inferjuri). Hu
minnu Ii quddiem dik il-Qorti jistghu jsiru appelli dwar punti ta’ fatt u ta’ligi.
Madankollu, f'dak I-appell il-Qorti mhijiex ser tikkonsidra u tiddeciedi dwar
Jekk id-dispozizzjonijiet tal-ligi ordinarja li ghalihom irriferiet I-attrici, jiksurx
il-jeddijiet fundamentali protetti taht Art 49 tal-Kostituzzjoni u Art 6 u 7 tal-
Konvenzjoni. L-attrici ghandha interess li I-kwistjonijiet Ii jikkon¢ernaw id-
drittijiet fundamentali jigu determinati f'dan I-istadju. Sahansitra gieghda
wkoll timpunja I-procedura stess tal-appell li tipprovdi ghalih il-ligi.
M’hemm |-ebda garanzija li I-attri¢i ser tohrog rebbieha fl-appell pendenti.

21. Hu fatt Ii parti mill-iiment tal-attrici hu dwar il-mod kif mexxa I-
investigazzjoni I-FIAU qabel id-decizjoni, u [-attrici ghamlet referenza
ghall-Art 6(3) tal-Konvenzjoni u Art 39(6)(a). Normalment wiehed irid
jJistharreg il-proc¢ess kollu u mhux jillimita ruhu ghal xi stadju partikolari.
F’dan ir-rigward fadal I-appell i hemm pendenti quddiem il-Qorti tal-Appell
(Gurisdizzjoni Inferjuri). Madankollu jibqa’ I-fatt li jkun x’ikun l-ezitu tal-
process li ghad irid isir quddiem il-Qorti tal-Appell (Gurisdizzjoni Inferjuri),
dak li gara quddiem I-FIAU sehh u I-attri¢i tilmenta Ii fih innifsu dak il-
process wassal ghall-ksur ta’ jeddijiet fundamentali. Inoltre, dan I-ilment
hu direttament konness mal-ilment Ii bih I-attri¢i qieghda tikkontesta
provvedimenti tal-Att kontra I-Money Laundering, fosthom li I-FIAU hu
awtorita’ pubblika li bil-ligi jagixxi bhala investigatur, prosekutur u Qorti fl-
istess hin.

22. Maghmula dawn il-konsiderazzjonijiet, din il-Qorti m’ghandhiex dubju
li fil-kaz in ezami, Il-attrici mhijiex tabbuza mill-pro¢ess kostituzzjonali u
m’hemmx bazi sabiex Qorti tiddeciedi li ma tqisx I-ilment tal-attrici
minhabba li ghandha mezzi xierqa ta’ rimedju ghall-ksur allegat.

4. In oltre, imbaghad, fis-sentenza moghtija minn din il-Qorti kif
diversement presjeduta fl-ismijiet Southern Cross SICAV plc vs IlI-Korp
ghall-Analizi ta’ Informazzjoni Finanzjarja?, saret referenza kemm
ghas-sentenza moghtija fl-ismijiet MPM Capital Investments Limited
vs Avukat tal-Istat e€, illi jaghmlu referenza ghaliha I-intimati fin-noti ta’
sottomissjonijiet taghhom, kif ukoll ghal Insignia sucitata. Din il-Qorti
osservat kif FMPM, I-istess Qorti kienet iddeklinat li tezercita s-setghat
taghha, u minkejja illi d-decizjoni ta’ din il-Qorti giet appellata, I-appell gie
dikjarat irritu u null u ghalhekk il-Qorti Kostituzzjonali ma kellhiex il-

1 Rik Nru 175/2021, Qorti Kostituzzjonali, 1 ta’ Dicembru 2021

2 Rik Kostituzzjonali Nru 121/2022, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, Onor Imh G
Mercieca, 9 ta’ Marzu 2023 (in gudikat)

3 Rik Kostituzzjonali Nru 212/2020, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, Onor Imh G
Mercieca, 15 ta’ Novembru 2021 (in gudikat)
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possibilita’ illi tikkonsidra [-mertu. Madanakollu, wara, illi taghmel
referenza ghal Insignia, din il-Qorti kif diversement presjeduta rrilevat:

Minkejja kif jista’ jahsibha I-Imhallef sedenti, u minkeja Ii f'Malta
m’ghandniex id-duttrina tal-precedent, huwa opportun li din il-Qorti
ssegwi t-taghlim tal-Onorabbli Qorti Kostituzzjonali, sabiex ikun hemm
konsistenza fis-sentenzi li jinghataw f'gieh ic-Certezza tad-dritt, u wkoll
ghaliex huwa principju generalment accettat li I-Qrati tal-Prim’lstanza
m’ghandhomx jiddistakkaw ruhhom leggerment mill-qaghda Ii tiehu I-
Qorti suprema.

Din il-Qorti hija tal-istess fehma, u tqis illi I-insenjament tal-Qorti
Kostituzzjonali ghandu jigi applikat sahansitra anke ghall-kaz odjern.
Ghaldaqstant, ghall-istess ragunijiet esposti mill-Qorti Kostituzzjonali
fInsigna, din il-Qorti sejra tichad |-ewwel eccezzjoni preliminari
sollevata mill-Avukat tal-Istat u mill-FIAU”.

18. Skont |-Art. 13A tal-Kap. 373 kull min irid jilmenta mill-piena
amministrattiva li tigi imposta mill-Korp u tkun ta’ iktar minn €5,000,
ghandha jedd tappella quddiem il-Qorti tal-Appell (Gurisdizzjoni Inferjuri),
li ghandu jigi pprezentat fi zmien 20 jum mid-data tal-ghoti tal-piena

amministrattiva.

19. Perd fdan il-kaz ir-rikorrenti gieghda timpunja wkoll
dispozizzjonijiet tal-Kap. 373 u ta’ regolamenti f'Legislazzjoni Sussidjarja
u tilmenta li jiksru I-jedd fundamentali ghal smigh xieraq protett tant |-Art.
39(1) u 39(8) tal-Kostituzzjoni, u I-Artikoli 6(1) u 7 tal-Konvenzjoni (I-

ewwel, it-tieni u raba’ talbiet).

20. Ovvjament ir-rikorrenti appellat mid-decizjoni tal-Korp ghaliex ma
tagbilx mad-decizjoni u ma riditx tiehu r-riskju li jsir xi argument li kellha

rimedju ordinarju u m’ghamlitx uzu minnu. Pero’ fil-kawZza tal-lum gieghda
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ssostni li ma kellhiex smigh xieraq quddiem il-Korp, ghaliex inter alia
mhijiex gorti jew tribunal indipendenti u imparzjali. Sahansitra gieghda
timpunja wkoll I-Art. 13A tal-Kap. 373 li hi d-dispozizzjoni li taghti I-jedd

tal-appell.

21. L-Ewwel Qorti segwiet dak li ddecidiet din il-Qorti fis-sentenza

Insignia Cards Limited vs ll-Korp ghall-Analizi ta’ Informazzjoni

Finanzjarja et tal-1 ta’ Dicembru 2021. Ovvjament, mhuwiex maghruf

x’ser ikun I-ezitu tal-appell li ghad irid jinstema’ quddiem il-Qorti tal-Appell

(Gurisdizzjoni Inferjuri).

22. Rilevanti wkoll li fejn I-Ewwel Qorti tkun iddecidiet li tezercita |-poter
taghha taht |-Art. 46 u I-Art. 4 tal-Kap. 319 u tistharreg l-ilment tar-
rikorrenti fil-meritu, dik id-diskrezzjoni m’ghandhiex facilment tigi mittiefsa

fl-istadju tal-appell.

23. Jibga’ I-fatt li b’'din il-kawza r-rikorrenti mhijiex tattakka biss dak li
sar mill-Korp, izda I-ligi stess. Ir-rikorrenti gieghda tilmenta li I-ligi tikser I-
Art. 39(1) tal-Kostituzzjoni u I-Art. 6(1) tal-Konvenzjoni ghaliex il-process
amministrattiv. ma jsirx quddiem qorti jew tribunal indipendenti u
imparzjali, izda quddiem awtorita. Mir-rikors promotur hu evidenti li r-
rikorrenti gieghda tippretendi li dawk id-dispozizzjonijiet ghandhom

japplikaw f'kull stadju tal-pro¢ess ghaliex hemm involut ‘reat kriminali’
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(tant I-Art. 39 tal-Kostituzzjoni) u ‘criminal charge’ taht |-Art. 6 tal-
Konvenzjoni. Ghalhekk, il-fatt li skont il-ligi min gieghed fil-pozizzjoni tar-
rikorrenti ghandu jedd li jappella quddiem qorti, mhuwiex bizzejjed. Hu
fatt li ghadu mhux maghruf jekk I-appell tar-rikorrenti quddiem il-Qorti tal-
Appell (Gurisdizzjoni Superjuri) huwiex ser jintlaga’ u tithassar id-
decizjoni tal-Korp jew huwiex ser jigi mi¢hud. Sahansitra, il-Qorti tal-
Appell stess ghazlet li tistenna I-ezitu ta’ din il-kawza qabel tkompli tisma’

l-appell.

24. Huminnu li perezempju fis-sentenza Grande Stevens and Others

vs ltaly (18640/10) tal-4 ta’ Marzu 2014, il-QEDB ghamlet stharrig tal-
process kollu biex waslet ghad-decizjoni jekk sehhx ksur tal-Art. 6 tal-
Konvenzjoni. Pero f'dak il-kaz ilF-QEDB ma stharrgitx jekk ir-rikorrenti
kinux ezawrew ir-rimedji li kellhom taht il-ligi Taljana, ghaliex dak il-punt
ma gamx. L-ilment quddiem dik il-Qorti sar wara li |-proc¢ess
amministrattiv kollu kien sar u ghalhekk kien ovvju li ghamlet stharrig ta’
dak li sar quddiem il-Qorti tal-Appell ta’ Turin. Ghalhekk ma gamitx il-

kwistjoni dwar jekk ir-rikorrenti kinux ezawrew ir-rimediji ordinariji fl-ltalja.

25. Fic-cirkostanzi, I-Qorti mhijiex tal-fehma |li hemm bazi sabiex

tiddisturba d-diskrezzjoni li ezercitat I-Ewwel Qorti.

26. Ghalhekk tichad |I-ewwel aggravju.
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27. lt-tieni aggravju tal-Korp tolqot dik il-parti tas-sentenza appellata

dwar l-e¢c¢ezzjoni li ta I-Korp li mhuwiex il-legittimu kontradittur dwar dawk
I-ilmenti li jolqtu I-ligi per se (ara tielet paragrafu tat-twegiba tal-Korp a fol.
284). lI-Korp isostni li I-e¢éezzjoni kellha tintlaga’ minghajr kwalifika
ghaliex kienet limitata ghat-talbiet li jikkon¢ernaw il-ligi. [noltre, il-
limitazzjoni li ghamlet [-Ewwel Qorti tikkontradixxi r-ragunament taghha,
u semmai l-e¢cezzjoni kellha tintlaqa’ fir-rigward tat-talbiet li jikkoncernaw

il-ligi u mhux bil-kontra.

28. Fil-parti dispozittiva tas-sentenza ma jinghad xejn dwar dik I-
ec¢ezzjoni. Madankollu, fil-parti tal-motivazzjoni tas-sentenza intqgal

hekk:

“A.2. lI-Korp mhuwiex il-Ledgittimu Kontradittur

1. Fit-tieni paragrafu tar-risposta tieghu, I-FIAU jeccepixxi illi in kwantu
ghal-lanjanzi mmirati lejn il-Ligi nnifisha, huwa mhux il-legittimu
kontradittur peress illi huwa jaqdi I-funzjonijiet tieghu fil-parametri
stabbiliti u determinati mil-Ligi b’mod imparzjali u indipendenti minn
entitajiet ohra, b’dana illi ma jistax jinstab li jikser ebda drittijiet
fondamentali tar-rikorrenti stante illi I-kwistjoni dwar jekk il-ligi twassalx
ghall-ksur ta’ dritt fundamentali jew le tista’tigi mwiegba biss mill-Avukat
tal-Istat;

2. Din il-Qorti tinnota illi fil-kawza odjerna mhix il-ligi vigenti biss illi gieghda
tigi kontestata bhala leziva ghad-drittijiet fundamentali tas-socjeta’
rikorrenti, izda sahansitra anke:

a. “I-mod kif tmexxiet I-investigazzjoni u I|-proc¢ess investigattiv li
wassal biex il-Korp hareg id-Decizjoni”; u

b. “I-Implementing Procedures — Part 1 u Part 2 (Remote Gaming)

mahruga mill-Korp (‘I-lmplementing Procedures’) abbazi tal-liema
I-Korp sab ksur li wassal ghad-Decizjoni [...] Dan ghaliex, il-Korp
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29.

abbuza mid-diskrezzjoni moghtija lilu mil-ligi, agixxa abitrarjament
u b’abbuz tal-poteri tieghu u sab li Phenix kienet hatja ta’ akkuzi
ta’ natura kriminali li ma jirrizultawx mil-ligi™

3.  Fin-nota ta’ softomissjonijiet tieghu, I-FIAU jissottometti, “L-
esponenti jattira I-attenzjoni illi din |-ec¢ezzjoni tieghu hija wahda
kwalifikata billi tirreferi biss ghal dawk it-talbiet li jirrigwardaw il-
konfromita’ o meno tal-Ligi mal-Kostituzzjoni u/jew il-Konvenzjoni.™;

4.  Jidher ghalhekk illi I-FIAU stess qed jirrikonoxxi illi hemm talbiet
illi fihom huwa legittimu kontradittur, qua I-Korp illi mexxa I-process
hekk imsejjah ‘“investigattiv’, u ha d-decizjoni ahharija illi permezz
taghha giet imposta I-multa amministrattiva;

5.  Referenza ssir ghal dak illi gie ritenut fis-sentenza moghtija minn
din il-Qorti diversement presjeduta fl-ismijiet Southern Cross SICAV
plc sucitata, fejn intqal:

II-Qorti tagbel li I-Korp ma jwegibx ghal allegazzjonijiet ta’ ligijiet Ii jiksru
d-drittijiet fundamentali tal-Bniedem. B’danakollu, din mhix I-unika talba
tar-rikorrenti, li gieghda tilmenta wkoll dwar il-mod kif il-Korp mexxa I-
investigazzjonijiet tieghu u I-mod kif iddecieda. Ghalhekk din I-e¢¢ezzjoni
sejra tigi mwarrba safejn it-talbiet ma jikkoncernawx xi ligi jew xi
regolament.

Din il-Qorti tagbel pienament ma’ din il-konkluzjoni, u sejra tadotta I-
istess ghall-kaz odjern, b’dana illi tilga’ I-ec¢ezzjoni sollevata mill-FIAU
fit-tielet paragrafu tar-risposta tieghu limitatament fir-rigward tat-talbiet
illi ma jikkoncernawx il-ligijiet u/jew regolamenti in vigore”.

L-ilment tal-Korp hu dwar dik il-parti tas-sentenza appellata fejn il-

Qorti galet li tilga’ I-e¢cezzjoni tal-Korp “... limitatament fir-rigward tat-

talbiet illi ma jikkoncernawx il-ligijiet u/jew regolamenti in vigore”.

30.

Hu evidenti li dak kien zball tal-pinna min-naha tal-Qorti li kellha

tghid li I-Korp mhuwiex legittimu kontradittur ghal dak li jikkoncerna I-

ligijiet u/jew regolamenti fis-sehh (I-ewwel u t-tieni talbiet tar-rikors

promotur).

4 Vide para 4(b) tar-Rikors Kostituzzjonali, a fol 2-3 tal-pro¢ess
5 Vide para 47 tan-nota ta’ sottomissojnijiet tal-FIAU, a fol 844 tal-process
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31. Ghalhekk tilga’ t-tieni aggravju.

32. It-tielet aggravju hu dwar dik il-parti tas-sentenza appellata li biha

I-Ewwel Qorti ddikjarat li I-Artikoli 13(2) tal-Kap. 373 u r-Regolament 21

tal-Legizlazzjoni Sussidjarja 373.01 jiksru I-Art. 39(1) tal-Kostituzzjoni. II-

Korp jilmenta li:

“‘Art. 39(1) japplika biss ghal sanzjonijiet ta’ natura kriminali,
filwaqt li s-sanzjonjiet li timponi r-rikorrenti huma biss

amministrattivi. Ghalhekk Art. 39(1) ma japplikax;

. ld-decizjoni ma tistax tigi bbazata fuq I-Art. 6 tal-Konvenzjoni

ghaliex il-garanziji mhumiex identi¢ci ma’ dawk tal-Art. 39 tal-
Kostituzzjoni. Distinzjoni principali hi li filwaqt li I-Konvenzjoni
trid li s-smigh ikun quddiem tribunal indipendenti u imparzjali, il-

Kostituzzjoni tezigi smigh quddiem qorti.

iii. F’kull kaz, l-applikazzjoni tal-kriterji Engel ma kellhiex twassal

ghall-konkluzjoni illi s-sanzjoni imposta hi ta’ natura kriminali.

33. Dwar dan l-aggravju, ir-rikorrenti ghamlet referenza ghas-sentenzi

Federation of Estates vs DG (Kompetizzjoni) et u Rosette Thake et

vs Kummissjoni Elettorali et, li tat din il-Qorti. Ghamlet ukoll referenza

ghas-sentenzi tal-QEDB, Jussila v Finland u Engel & Others v the
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Netherlands. Sahqet li I-gurisprudenza tal-Qorti Kostituzzjonali hi simili

ghal dik tal-QEDB.

34. L-Ewwel Qorti qalet hekk:

“A.3. L-llmenti Rikorrenti ma jirrigwardawx akkuzi jew procéeduri
kriminali

1. Fit-tieni paragrafu tar-risposta tieghu, I-Avukat tal-Istat je¢cepixxi illi I-
ilmenti tal-kumpanija rikorrenti ma jistghux jigu megqjusa fil-parametri
tal-Artikolu 39(1) tal-Kostituzzjoni ta’ Malta, peress illi I-ilmenti taghha
ma jmissux ma’ xi akkuzi jew pro¢eduri kriminali. L-istess ec¢ezzjoni
giet sollevata mill-FIAU, illi fil-paragrafi sebgha sa ghaxra tar-risposta
taghha ssostni illi I-Artikoli 39(1), 39(6)(a) u 39(8) tal-Kostituzzjoni, kif
ukoll I-Artikoli 6(3) u 7 tal-Konvenzjoni Ewropea ma jsibu l-ebda
applikazzjoni fil-kaz odjern (illi jirriwgarda kwestjoni amministrattiva) in
kwantu tali Artikoli jipprovdu esklussivament ghall-garanziji fil-kamp
kriminali;

2. Huwa minnu illi, hekk kif isostni I-FIAU, hemm distinzjoni bejn ir-reat
ta’ hasil ta’ flus fit-termini tal-Artikolu 3 tal-Kap 373 u pieni
amministattivi ghal nuqgqas ta’ konformita ma’ kull htiega legali, ordni
Jew direttiva legittima mahruga mill-FIAU fit-termini tar-Regolament 21
tal-LS 373.01. Infatti, filwaqt illi fil-kaz tar-reat ta’ hasil ta’ flus il-
proceduri jitmexxew quddiem il-Qrati penali, pieni amministrattivi jigu
imposti mill-FIAU. ll-kaz odjern si tratta dwar piena amministrattiva fit-
termini tar-Regolament 21 tal-LS 373. 01;

3. L-FIAU jargumenta fin-nota ta’ sottomissjonijiet tieghu illi dawn il-pieni
ma gewx klassifikati bhala ta’ natura “amministrattiva” fil-ligi domestika
biss, izda huma trasposizzjoni diretta tal-Artikolu 59 tad-Direttiva
2015/849/EU, b’dana illi ghalhekk ma jistghux jitgiesu en par mal-pieni
ta’ natura penali kontemplati fl-Artikolu 3 tal-Kap 373;

4. Recital 59 tad-Direttiva 2015/849/EU° jispjega illi:

The importance of combating money laundering and terrorist
financing should result in Member States laying down effective,
proportionate and dissuasive administrative sanctions and
measures in national law for failure to respect the national

6 DIRECTIVE (EU) 2015/849 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
20 May 2015 on the prevention of the use of the financial system for the purposes of money
laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European
Parliament and of the Council, and repealing Directive 2005/60/EC of the European Parliament
and of the Council and Commission Directive 2006/70/EC
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provisions transposing this Directive. Member States currently
have a diverse range of administrative sanctions and measures for
breaches of the key preventative provisions in place. That diversity
could be detrimental to the efforts made in combating money
laundering and terrorist financing and the Union's response is at risk
of being fragmented. This Directive should therefore provide for
a range of administrative sanctions and measures by Member
States at least for serious, repeated or systematic breaches of
the requirements relating to customer due diligence measures,
record-keeping, reporting of suspicious transactions and
internal controls of obliged entities. The range of sanctions and
measures should be sufficiently broad to allow Member States and
competent authorities to take account of the differences between
obliged entities, in particular between credit institutions and financial
institutions and other obliged entities, as regards their size,
characteristics and the nature of the business. In transposing this
Directive, Member States should ensure that the imposition of
administrative sanctions and measures in accordance with this
Directive, and of criminal sanctions in accordance with national law,
does not breach the principle of ne bis in idem.’

5. Huwa evidenti ghalhekk illi dawn I-hekk imsejha “pieni amministrattivi”’
Jigu imposti biex iservu bhala penali ghal min jikser I-obbligi tieghu illi
jkun konformi ma’ kull htiega legali, ordni jew direttiva legittima
mahruga mill-FIAU, jew xi dispozizzjoni tar-Regolamenti jew xi
proceduri jew linji gwidi mahruga skont ir-Regolamenti, kif ukoll ta’
deterrent billi ghandhom I-iskop illi jipprevjenu ksur ta’ Regolamenti fil-
futur;

6. ll-kirterja ta’ dak illi ghandu jitgies bhala “akkuza kriminali” ghall-
iskopijiet tal-Artikolu 6 tal-Konvenzjoni gew delineati fis-sentenza
moghtija fl-ismijiet Engel and Others v. The Netherlands?,

In this connection, it is first necessary to know whether
the provision(s) defining the offence charged belong, according
to the legal system of the respondent State, to criminal law,
disciplinary law or both concurrently. This however provides no
more than a starting point. The indications so afforded have only a
formal and relative value and must be examined in the light of the
common denominator of the respective legislation of the various
Contracting States.

The very nature of the offence is a factor of greater import. When
a serviceman finds himself accused of an act or omission
allegedly contravening a legal rule governing the operation of the
armed forces, the State may in principle employ against him
disciplinary law rather than criminal law. In this respect, the Court
expresses its agreement with the Government.

7 Emfasi mizjuda minn din il-Qorti
& Appl Nru 5100/71, 5101/71, 5102/71, 5354/72 u 5370/72, Qorti Ewropea tad-Drittijiet tal-
Bniedem, 8 ta’ Gunju 1976

Pagna 19 minn 55



Rik. Kost. 51/2022/1

However, supervision by the Court does not stop
there. Such supervision would generally prove to be illusory if it did
not also take into consideration the degree of severity of the
penalty that the person concerned risks incurring. In a society
subscribing to the rule of law, there belong to the "criminal" sphere
deprivations of liberty liable to be imposed as a punishment, except
those which by their nature, duration or manner of execution cannot
be appreciably detrimental. The seriousness of what is at stake, the
traditions of the Contracting States and the importance attached by
the Convention to respect for the physical liberty of the person all
require that this should be so (see, mutatis mutandis, the De Wilde,
Ooms and Versyp judgment of 18 June 1971, Series A no. 12, p. 36,
last sub-paragraph, and p. 42 in fine).

83. It is on the basis of these criteria that the Court will ascertain
whether some or all of the applicants were the subject of a "criminal
charge" within the meaning of Article 6 para. 1 (art. 6-1).

7. Tlieta, ghalhekk, huma I-kriterji illi jiddeterminaw dak illi jitqies bhala
‘akkuza kriminali’ fit-termini tal-Artikolu 6 tal-Konvenzjoni: (i) il-
klassifikazzjoni taht il-ligi domestika; (ii) in-natura tal-offiza; u (iii) in-
natura u I-gravita’ tal-piena;

8. Dwar dawn it-tliet kriterji, jghidu Harris, O’Boyle u Warbrick fil-ktieb
taghhom Law of the European Convention on Human Rights®:

The first is crucial in that if the applicable national law classifies the
offence as criminal, it is automatically such for the purposes of Article
6 too. This is because the legal and social consequences of having
a criminal conviction make it imperative that the accused has a fair
trial. In cases in which the offence is not classified as criminal in
national law, the other two criteria listed above — the nature of the
offence and the possible punishment — come into play. These two
criteria are ‘alternative and not necessarily cumulative’; but a
cumulative approach may be adopted where neither criteria by itself
is conclusive. [Ezeh and Conners v UK 2003-X; 39 EHRR 1 para
86 GC] In practice, there have been a number of cases of offences
characterised as disciplinary or regulatory or that are otherwise
analogous to criminal offences without being classified as such in
national law in which this ‘one-way’ autonomous meaning of ‘criminal’
in Article 6 has been important. [...]

As to the ‘nature’ of the offence, the purpose of the offence must be
deterrent and punitive, not compensatory, these being ‘the
customary distinguishing feature of a criminal penalty’. The offence
should also extend to the population at large, although it may be
limited to such general categories of persons as taxpayers and road
users. The minor nature of an offence does not detract from its
inherently criminal character.

[-]

9 Harris, O’'Boyle u Warbrick, Law of the European Convention on Human Rights (OUP, 2nd
Edn, 2009) p 205, 206 u 208
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9.

10.

11.

As to the third criterion, the Court looks to the nature and severity of
the possible, not the actual, punishment. [...]

Fil-kaz odjern, l-allegati nuqqasijiet illi a bazi taghhom giet imposta I-
multa amministrattiva fuq is-so¢jeta’ rikorrenti, m’humiex
espressament reati, cioe m’humiex specifikament klassifikati bhala
formanti parti mil-ligi penali ta’ Malta, b’dana illi ghalhekk l-ewwel
kriterju Engel ifalli;

Madanakollu, izda, hekk kif gia gie senjalat aktar ‘il fuq, in-natura tal-
offiza illi a bazi tal-allegazzjoni taghha giet imposta I-multa
amministrattiva, ma tistax titqgies bhala wahda kompensatorja, izda
bhala wahda illi sservi ta’ deterrent;

Fis-sentenza moghtija fl-ismijiet Rosette Thake noe et vs
Kummissjoni Elettorali et, il-Qorti Kostituzzjonali kellha
quddiemha kaz fejn il-Kkummissjoni Elettorali imponiet multa
amministrattiva fuq partit politiku, fi pro¢eduri illi r-rikorrenti sostnew
illi kienu jilledu d-dritt taghhom ghal smigh xieraq. L-inapplikabilita’
tal-Artikolu 6(1) tal-Konvenzjoni u tal-Artikolu 39(1) tal-Kostituzzjoni
giet ukoll sollevata mill-Kummissjoni Elettorali, a bazi tal-fatt illi multa
amministrattiva m’ghandhiex natura penali. II-Qorti Kostituzzjonali
rriteniet:

[L]-massimu tal-multa amministrattiva Ii tista’ timponi I-Kummissjoni
huwa wiehed ingenti u huwa intiz sabiex iservi ta’ piena ghal min
jikser I-obbligi tieghu taht I-Att u huwa wkoll ta’ deterrent billi ghandu
I-ghan i jipprevjeni agir vjolattiv tal-Att. Ghalhekk il-multa fil-livell
massimu taghha kontemplata fil-ligi ma tistax titgies bhala
rizarciment tad-danni jew bhala multa purament amministrattiva. Fir-
rigward din il-Qorti taghmel referenza ghall-kazistika, lokali u
ewropea, citata in extenso mill-Ewwel Qorti, u tosserva li fid-
determinazzjoni tal-punt jekk multa amministrattiva ghandhiex in-
natura ta’ piena, ma jiddependix min-nomenklatura Ii tinghata fil-ligi
domestika, izda tiddependi wkoll minn natura u mis-severita’ tal-
multa.

63. Kif osservat din il-Qorti fil-kaz Angelo Zahra vs Prim Ministru,
Citata fis-sentenza appellata, “hemm kazijiet fejn il-multa
amministrattiva tant tkun severa li tikkwalifika bhala penali ghax tenut
kont tas-severita’ taghha titqies derivanti minn akkuza kriminali ghall-
finijiet tal-Artikolu 6 tal-Konvenzjoni u tal-Artikolu 39 tal-
Kostituzzjoni.” Ukoll kif osservat mill-Qorti Ewropea fil-kaz Ezeh and
Connors v. The United Kindom citata b’approvazzjoni minn din il-
Qorti fil-kaz Federation of Estate Agents:

“ the very nature of the offence is a factor of greater import ...
However, supervision by the Court ... Would generally prove to be
illusory if it did not also take into consideration the degree of severity
of the penalty that the person concerned risks incurring ... “

10 Rik Nru 25/2017, Qorti Kostituzzjonali, 8 t'Ottubru 2018
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64. Fil-kaz odjern il-multa m’hijiex intiza li tirrapprezenta kumpens
pekunjarju ghal dannu soffert, izda hija essenzjalment piena i
tikkostitwixxi deterrent, imposta bi skop punitiv u li sservi ta’ deterrent.
Ghaldagstant ladarba I-multa amministrattiva ghandha n-natura
penali titqies i tirrizulta minn akkuza kriminali, b’mod Ii allura jiskatta
d-dritt kontemplat fl-Artikolu 39 tal-Kostituzzjoni li “Kull meta xi hadd
ikun akkuzat b’reat kriminali huwa ghandu ... ji§i moghti smigh xieraq
gheluq Zmien ragjonevoli minn qorti indipendenti u imparzjali
imwaqqfa b’ligi.” [...]

12. Din il-Qorti hija tal-fehma illi I-istess insenjament japplika in toto ghall-
kaz odjern, anke jekk dwar mertu divers, stante illi I-multa
amministrattiva f'Thake ghandha I-istess ghan u skop bhall-multa
amministrattiva mertu tal-kaz odjern. Infatti, hekk kif tajjeb tosserva s-
socjeta’ rikorrenti fin-nota ta’ sottomissjonijiet taghha, is-Sanctions
Policy tal-FIAU stess tisabbilixxi illi:

Administrative penalties are an important punitive measure and
may be imposed by the CMC for breaches of lawful requirements,
orders, directives envisaged under the PMLA or PMLFTR, or for
non-compliance with AML/CFT obligations under the PMLFTR or
other binding procedures issued by the FIAU including the
Implementing Procedures Part | and 1.1

Imbaghad, aktar ‘il quddiem fl-istess dokument:

The need to take punitive action is based on the understanding that
misconduct should give rise to punishment and that subject persons
should not be allowed to make financial gain from breaches of
AML/CFT obligations. Moreover, measures should serve to dissuade
the subject person from carrying out further breaches in the future,
but also to dissuade all other subject persons from not adhering to
their AML/CFT obligations and send a clear message that non-
compliance will have serious repercussions. To this end, the CMC
considers administrative penalties to contribute to dissuasiveness.?

Konsegwentement, ghalhekk, huwa sodisfatt l-ewwel parti tat-tieni
kriterju YEngel;

13. Dwar it-tieni parti tat-tieni kriterju, u cioe illi “The offence should also
extend to the population at large, although it may be limited to such
general categories of persons as taxpayers and road users”, I-FIAU
Jissottometti illi I-kaz odjern si tratta dwar obbligi regolatorji illi jinkombu
esklussivament fuq il-Persuni Suggetti kif definiti mir-Regolamenti, u
ma jorbtux lill-pubbliku b’mod in generali, b’dana illi ghalhekk it-tieni
kriterju lanqas huwa sodisfatt;

14. Din il-Qorti, izda, ma taqbilx ma’dan l-argument. II-Qorti hija tal-fehma
illi Persuni Soggetti, ghall-fini tal-LS 373.01, jikklassifikaw bhala

11 Vide para 1.1 fpagna 5 tas-Sanctions Policy, a fol 671 tal-proc¢ess (emfasi tal-Qorti)
12 Vide para 2.1 fpagna 9 tas-Sanctions Policy, a fol 675 tal-proc¢ess
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‘general category of persons’, u mhux bhala “a given group with a
particular status” (Bendenoun v. France®®). Fis-sentenza moghtija fl-
ismijiet Oztiirk v. Germany, il-Qorti ta’ Strasburgu qalet illi fkaz ta’
sewqan negligenti illi fit-termini tal-ligi Germaniza m’huwiex klassifikat
bhala reat kriminali:

It is a rule that is directed, not towards a given group possessing a
special status — in the manner, for example, of disciplinary law — but
towards all citizens in their capacity as road-users; it prescribes
conduct of a certain kind and makes the resultant requirement
subject to a sanction that is punitive. Indeed, the sanction — and this
the Government did not contest — seeks to punish as well as to deter.
It matters little whether the legal provision contravened by Mr Oztiirk
is aimed at protecting the rights and interests of others or solely at
meeting the demands of road traffic. These two ends are not mutually
exclusive. Above all, the general character of the rule and the
purpose of the penalty, being both deterrent and punitive, suffice to
show that the offence in question was, in terms of Article 6 (art. 6) of
the Convention, criminal in nature.

5. Hekk ukoll, ir-Regolamenti tal-LS 373.01 huma, fl-opinjoni tal-Qorti,
indirizzati lejn kwalunkwe persuna fil-pubbliku in generali illi hija
‘persuna soggetta’. Dan b’mod analogu ghal kif, fil-kaz Thake, il-
Qorti Kostituzzjonali kkonfermat I-applikazzjoni tal-Artikolu 39(1) tal-
Kostituzzjoni ta’ Malta u I-Artikolu 6(1) tal-Konvenzjoni minkejja illi I-
provvedimenti illi dwarhom kienet giet intavolata [-kawza
Kostituzzjonali kienu immirati lejn partiti politici;

6. Huwa fil-kuntest ta’ proc¢eduri dixxiplinarji interni ta’ grupp illi jkollu
status specjali illi I-Qorti Ewropea tqis illi I-Artikolu 6(1) tal-
Konvenzjoni ma japplikax. Harris, O’Boyle u Warbrick jaghtu
ezempju:

Disciplinary offences involving professional misconduct by
members of the liberal professions are seen as an internal
regulatory matter that does not fall within Article 6, even though
a severe punishment — such as a heavy fine, suspension, or
striking-off — may be imposed. [Brown v. UK, No 38644/97
Hudoc (1998) DA (Solicitor) and Wickramsinghe v. UK No
31503/96 Hudoc (1997) DA (Doctor)] These may, however, in
some cases fall within Article 6 as involving the determination
of ‘civil rights and obligations’. [Albert and Le Compte v.
Belgium A 58 (1983); 5 EHRR 533 PC] Disciplinary offences
by civil servants and the police are likewise not criminal, even
though they may lead to dismissal.**

7. Fid-dawl tal-premess, din il-Qorti tqis illi I-piena amministrattiva
inflitta fil-kaz odjern ghandha natura penali, b’dana illi I-Artikolu

13 Appl Nru 12547/86, Qorti Ewropea ghad-Dirittijiet tal-Bniedem, 24 ta’ Frar 1994
14 Harris, O’'Boyle & Warbrick, op cit, p. 207
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39(1) tal-Kostituzzjoni ta’ Malta u I-Artikolu 6(1) tal-Konvenzjoni
Ewropea japplikaw ghall-kaz odjern”.

35. Ghalhekk id-decizjoni tal-Ewwel Qorti hi biss dwar I-Art. 13(2) tal-
Att Kontra Money Laundering (Kap. 373) u r-regolament 21 tal-

legizlazzjoni Sussidjarja 373.01.

36. L-Artikolu 13(2) tal-Kap. 373 jipprovdi li I-pieni amministrattivi jigu
imposti mill-Korp “.... konformement ma’ kull politika u pro¢edura
stabbilita mill-Bord ta’ Gvernaturi msemmija fl-Artikolu 18, minn Zmien
ghal Zzmien”. Imbaghad, regolament 21 tal-L.S. 373.01 jipprovdi X'inhuma
I-pieni u jipprovdi li jigu imposti minghajr il-htiega ta’ seduta quddiem il-
gorti u skont il-policies u proceduri stabbiliti mill-Bord tal-Gvernaturi li jridu
“... Jizguraw [-imposizzjoni ta’ pieni amministrattivi li jkunu effettivi,

proporzjonati u disswazivi’.

37. F’dan il-kaz il-Korp iddecieda li r-rikorrenti kisret regolamenti
7(2)(a) tal-Prevention of Money Laundering and Funding of Terrorism
(S.L.373.01) li jikkon¢ernaw u sezzjoni 4.5.2 u |I-Implimenting Procedures
pubblikati biex iservu ta’ gwida lil subject persons. Regolament 7 jitratta
dwar monitoragg kontinwu tar-relazzjoni kummerc¢jali filwaqt li Sezzjoni

4.5.2 tipprovdi dwar Transaction Monitoring.
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38. Skont |-Art. 15 tal-Kap. 373, il-Korp hi agenzija tal-Gvern. Wiehed
mid-dmirijiet tal-Korp hu “(¢) Ii jissorvelja konformita’ mill-persuni
suggetti......” (Artikolu 16). Mil-ligi hu evidenti li dan il-Korp ghandu rwol
principali biex jipprevjeni, jinkixef u b’mod effettiv jigi miggieled il-money
laundering u finanzjar ta’ terrorizmu. M’hemmx dubju li I-Korp mhuwiex
tribunal indipendenti jew qorti. Fug hekk m’ghandu jkun hemm I-ebda

kontroversja.

39. Fl-ewwel lok hemm kwistjoni dwar jekk il-piena amministrattiva li
jimponi I-Korp huwiex ‘reat kriminali’ skont |-Art. 39(1) tal-Kostituzzjoni u

‘criminal charge’ skont I-Art. 6(1) tal-Konvenzjoni.

40. L-Ewwel Qorti tat decizjoni biss dwar I-Art. 39(1) tal-Kostituzzjoni,
li jipprovdi:-
“(1) Kull meta xi hadd ikun akkuzat b’reat kriminali huwa ghandu, kemm-

il darba l-akkuza ma tigix irtirata, jigi moghti smigh xieraq gheluq zmien
ragonevoli minn qorti indipendenti u imparzjali mwaqqfa b’ligi”.

41.  1I-Qorti tosserva li I-Kodic¢i Kriminali jipprovdi inter alia li:

i. “lr-reati huma delitti jew kontravvenzjonijiet;
ii. ll-pieni ghalihom jinkludu I-prigunerija jew detenzjoni (Art. 7);
i. L-azzjoni kriminali titmexxa mill-Avukat Generali jew il-

pulizija skont il-kaz (Art. 4);
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iv. Meta I-multa ma tithallasx tigi konvertita f'prigunerija (Art.
11(2)). Hekk ukoll meta |-ammenda ma tithallasx tigi
konvertita f'detenzjoni (Art. 13(2));

v. Jigi konfiskat kull min ikun gie miksub bid-delitt (Art. 23);

vi. Hemm ir-recidiva ghal dawk ir-reati li ghalihom hemm piena

ta’ prigunerija (Art. 28F);”

42. Fil-kaz in ezami m’hemm xejn minn dan u |-Kodi¢i Kriminali ma
japplikax f'dawn it-tip ta’ proc¢eduri. Id-Direttiva tal-Unjoni Ewropea wkoll
taghmel distinzjoni bejn pro¢eduri kriminali u dawk amministrattivi. Fil-fatt
I-Art. 58 jipprovdi:
“2. Minghajr pregudizzju ghad-dritt tal-Istati Membri li jipprevedu u
Jimponu sanzjonijiet kriminali, I-Istati Membri ghandhom jistabbilixxu
regoli dwar sanzjonijiet u mizuri amministrattivi u jizguraw li I-awtoritajiet
kompetenti taghhom ikunu jistghu jimponu tali sanzjonijiet u mizuri fir-
rigward ta' ksur tad-dispozizzjonijiet nazzjonali li jittrasponu din id-
Direttiva, u ghandhom jizguraw li dawn jigu implimentati”.
43. Hu fatt li I-Engel criteria gew zviluppati mill-QEDB ghall-finijiet tal-
applikazzjoni u interpretazzjoni tal-Konvenzjoni Ewropea dwar id-Drrittijiet
tal-Bniedem, li hi awtonoma mill-Kostituzzjoni ta’ Malta. F'dan il-kuntest

fil-ktieb Harris, O’Boyle and Warbrick: Law of the Eurropean Convention

on Human Rights, intqal:

“Criminal has an autonomous Convention meaning. Otherwise, if the
classification of an offence in the law of the contracting parties were
regarded as decisive, a state would be free to avoid the Convention
obligation to ensure a fair trial in its discretion. | would also result, in this
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context, in an unacceptably uneven application of the Convention from
one state to another”.1®

44. 1I-QEDB tirrikonoxxi li wessghet it-tifsira ta’ ‘criminal charge’ ghall-

finijiet tal-Konvenzjoni (ara Jussila v Finland tat-23 ta’ Novembru 2006)

fejn galet:

“Notwithstanding the consideration that a certain gravity attaches to
criminal proceedings, which are concerned with the allocation of criminal
responsibility and the imposition of a punitive and deterrent sanction, it
is_self-evident that there are criminal cases which do not carry any
significant degree of stigma. There are clearly “criminal charges” of
differing weight. What is more, the autonomous interpretation adopted
by the Convention institutions of the notion of a “criminal charge” by
applying the Engel criteria_have underpinned a gradual broadening of
the criminal head to cases not strictly belonging to the traditional
cateqgories of the criminal law, for example administrative penalties
(Oztiirk, cited above), prison disciplinary proceedings (Campbell and Fell
v. the United Kingdom, 28 June 1984, Series A no. 80), customs law
(Salabiaku v. France, 7 October 1988, Series A no. 141-A), competition
law (Société Stenuit v. France, 27 February 1992, Series A no. 232-A),
and penalties imposed by a court with jurisdiction in financial matters
(Guisset v. France, no. 33933/96, ECHR 2000-IX). Tax surcharges differ
from the hard core of criminal law; consequently, the criminal-head
guarantees will not necessarily apply with their full stringency
(see Bendenoun and Janosevic, § 46 and § 81 respectively, where it
was found compatible with Article 6 § 1 for criminal penalties to be
imposed, in the first instance, by an administrative or non-judicial body,
and, a contrario, Findlay, cited above)”.

45. Hu fatt li -Kostituzzjoni saret ligi qabel l-introduzzjoni tal-kriter;ji
Engel, meta sahansitra ma kienx possibbli li kumpanija tkun akkuzata

b’reat kriminali.

46. Madankollu, kif din il-Qorti diga applikat I-Engel criteria f'kazijiet ohra

li kienu jinvolvu sanzjoni amministrattiva meta Il-ilment kien relatat mal-

15 Edizzjoni 5 (2023), pagna 380.
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Art. 39 tal-Kostituzzjoni, ser tkompli ssegwi dik il-gurisprudenza. Kazijiet
li fihom din il-Qorti tat lill-kliem ‘reat kriminali’ fl-Art. 39(1) tal-Kostituzzjoni
t-tifsira awtonoma u wiesgha li tinghata mill-QEDB minflok dik li tista’ tasal
ghaliha minn gari tal-Kodi¢i Kriminali (Kap. 9). Hekk perezempju huma

s-sentenzi Rosette Thake v Kummissjoni Elettorali tat-8 ta’ Ottubru

2018 u Federation of Estate Agents v Direttur Generali

(Kompetizzjoni) tat-3 ta’ Mejju 2016).

47. Hu fatt ukoll li pieni amministrattivi jista’ jkollhom konsegwenzi

serji fuq min jigu imposti, partikolarment meta jkunu severi.

48. Fic-cirkostanzi din il-Qorti ser tkompli tistharreg il-kaz fuq I-Engel
criteria zviluppati mill-QEDB. B’hekk tkun qieghda tizgura li tkompli
tinghata tifsira awtonoma ghall-kliem ‘reat kriminali’ tal-Art. 39(1) tal-
Kostituzzjoni. B’dan il-mod jigi mistharreg Xinhi n-natura vera ta’
infrazzjoni regolamentarja fejn il-ligi ordinarja tipprovdi ghal sanzjoni
amministrattiva, meta l-ezerCizzju jsir ghall-finijiet tal-Art. 39(1) tal-
Kostituzzjoni li jiggarantixxi I-jedd ghal smigh xieraq quddiem qorti fkaz li

persuna tkun akkuzata b’reat kriminali.

49. Fir-raba’ aggravju I-Korp isostni li fkull kaz I-applikazzjoni tal-Engel

criteria xorta wahda ma kellhiex twassal ghall-konkluzjoni illi |-piena
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amministrattiva hi ta’ natura kriminali. Ghalhekk fkull kaz ma japplikax I-

Art. 39(1) tal-Kostituzzjoni.

50. Fit-twegiba r-rikorrenti spjegat ghaliex fil-fehma taghha t-tieni u t-
tielet Engel criteria mhumiex sodisfatti. M’hemmx kontestazzjoni dwar I-
ewwel kriterju. Fil-fatt ir-rikorrenti stess tikkonferma Ili m’hemmx

kontestazzjoni li s-sanzjoni hi wahda amministrattiva.

51. Fil-kaz Grande Stevens and others, iI-QEDB regghet ikkonfermat

“94. The Court reiterates its established case-law that, in determining
the existence of a “criminal charge”, it is necessary to have regard to
three factors: the legal classification of the measure in question in
national law, the very nature of the measure, and the nature and degree
of severity of the “penalty” (see Engel and Others v. the Netherlands, 8
June 1976, § 82, Series A no. 22). Furthermore, these criteria are
alternative and not cumulative ones: for Article 6 to apply in respect of
the words “criminal charge”, it suffices that the offence in question should
by its nature be “criminal” from the point of view of the Convention, or
should have made the person concerned liable to a sanction which, by
virtue of its nature and degree of severity, belongs in general to the
“criminal” sphere. This, however, does not exclude a cumulative
approach where separate analysis of each criterion does not make it
possible to reach a clear conclusion as to the existence of a “criminal
charge” (see Jussila v. Finland [GC], no. 73053/01, §§ 30 and 31, ECHR
2006-Xlll, and Zaicevs v. Latvia, no. 65022/01, § 31, ECHR 2007-IX
(extracts))”.

52  Fl-ewwel lok, fil-Kap. 373 is-sanzjonijiet li jimponi I-Korp huma
klassifikati bhala pieni amministrattivi. Ghalhekk skont dik il-ligi n-
nuqqgasijiet attribwiti lill-attrici mhumiex reati kriminali. Kriterju li dwaru
m’hemmx kontestazzjoni bejn il-partijiet.
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53. Pero l-ezercizzju ma jieqafx hawn. Jekk jieqaf hawn ikun ifisser li
kulma jkollha taghmel il-legizlatura hu i fil-ligi u regolamenti relevanti ma
ssemmix li l-infrazzjoni hi reat kriminali. Mela filwaqt li persuna tgawdi
minn ¢ertu garanziji fil-kaz ta’ reat, li jinkludu kontravenzjonijiet, mhux I-
istess jigri f'kaz fejn I-att jew l-ommissjoni ma jiux deskritti bhala reat.
Dan minkejja I-konsegwenzi mill-aspett finanzjarju li I-pieni amministrattivi

jista’ jkollhom fuq il-persuna soggetta.

54. Fit-tieni lok, il-pieni amministrattivi in ezami huma fihom infushom
ta’ natura punittiva u wkoll iservu ta’ deterrent biex il-persuni soggetti
jaqdu d-dmirijiet taghhom b’mod konformi mar-regolamenti maghmula
sabiex jipprevjenu |-hasil tal-flus. Li huma ta’ natura punittiva jirrikonoxxih
l-istess Korp fid-dokument, Anti-Money Laundering/Counter-Financing of
Terrorism (‘AML/CFT’) Sanctions Policy (ara pagna 5 u 9 tad-dokument)
fejn inter alia jinghad:
“The need to take punitive action is based on the understanding that
misconduct whould give rise to punishment and that subject persons
should not be allowed to make financial gain from braches of AML/CFT
obligations. Moreover, measures should serve to dissuade the subject
person from carrying out further breaches in the future, but also to
dissuade other subject persons from not adhering to AML/CFT
obligations and send a clear messag that non-compliance will have

serious repercussions. To this end, the CMC considers administrative
penalites to contribute to dissuasiveness”.
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55. Ghan li wara kollox johrog ukoll mid-direttiva tal-Unjoni Ewropea
849/2015, li tissemma wkoll fil-Kap. 373. Hekk perezempiju fil-prejambolu

tad-direttiva jinghad:

“(1) ll-flussi ta’ flus illeciti jistghu jaghmlu hsara lill-integrita, I-istabbilta u
r-reputazzjoni tas-settur finanzjarju, u jheddu s-suq intern tal-Unjoni kif
ukoll I-izvilupp internazzjonali. [l-hasil ta' flus, il-finanzjament tat-
terrorizmu u I-kriminalita organizzata jibqghu problemi sinifikanti i
ghandhom jigu indirizzati fil-livell tal-Unjoni. Minbarra I-izvilupp ulterjuri
tal-applikazzjoni tal-ligi kriminali fil-livell tal-Unjoni, il-prevenzjoni mmirata
u proporzjonata tal-uzu tas-sistema finanzjarja ghall-finijiet tal-hasil tal-
flus u I-finanzjament tat-terrorizmu hija indispensabbli u tista' tipproduci
rizultati komplementari.

(59) L-importanza tal-glieda kontra I-hasil tal-flus u I-finanzjament tat-
terrorizmu ghandha twassal lill-Istati Membri biex jistabbilixxu
sanzjonijiet u mizuri amministrattivi effettivi, proporzjonati u disswazivi fil-
ligi nazzjonali ghan-nuqqas ta' osservanza tad-dispozizzjonijiet
nazzjonali li jittrasponu din id-Direttiva. Attwalment I-Istati Membri
ghandhom stabbilita firxa varja ta' sanzjonijiet u mizuri amministrattivi
ghall-ksur tad-dispozizzjonijiet preventivi ewlenin. Dik id-diversita tista’'
tkun ta' detriment ghall-isforzi fil-glieda kontra I-hasil tal-flus u |I-
finanzjament tat-terrorizmu u r-rispons tal-Unjoni huwa friskju li jkun
frammentat. Ghalhekk din id-Direttiva ghandha tipprovdi firxa ta’
sanzjonijiet u mizuri amministrattivi mill-Istati Membri ghal-inqgas ghal
ksur serju, ripetut jew sistematiku tar-rekwiziti relatati ma' mizuri ta'
diligenza dovuta tal-klijenti, iz-zamma ta' rekords, ir-rappurtar ta'
transazzjonijiet suspettuzi u I-kontrolli interni ta' entitajiet marbutin
b'obbligu. ll-firxa ta' sanzjonijiet u mizuri ghandha tkun wiesgha bizzejjed
biex tippermetti lill-Istati Membri u lill-awtoritajiet kompetenti biex
Jikkunsidraw id-differenzi bejn entitajiet marbutin b'obbligu, b'mod
partikolari bejn istituzzjonijiet finanzjarji u ta' kreditu u entitajiet marbutin
b'obbligu ohra, fir-rigward tad-daqs, il-karatteristici u n-natura tan-
negozju taghhom. Fit-traspozizzjoni ta' din id-Direttiva, I-Istati Membri
ghandhom jizguraw i I-impozizzjoni ta' sanzjonijiet u mizuri
amministrattivi fkonformita ma' din id-Direttiva u ta' sanzjonijiet kriminali
fkonformita mal-ligi nazzjonali ma tmurx kontra I-principju ta' ne bis in
idem.”.

56. M’hemmx dubju wkoll li dawk ir-regolamenti japplikaw mhux ghal

kulhadd izda ghal grupp ta’ nies li jaqghu taht id-definizzjoni ta’ persuni
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soggetti, u ¢joé istituzzjonijiet finanzjarji u dawk li jaghmlu ‘attivita rilevanti’
(ara reg 2 tal-L.S. 373.01). Dawn jinkludu perezempju awdituri,
accountants, konsulenti tat-taxxa, adenti tal-proprjeta, nutara u
professjonisti ohra, dawk li ghandhom li¢enzji ta’ casinos u gaming, u kull
persuna li tinnegozja f'oggetti bi hlas ta’ flus kontanti fammont ekwivalenti
ghal €10,000 jew iktar u ohrajn. Ghalhekk hemm firxa konsiderevoli ta’
persuni li jaqghu f'dik id-definizzjoni u li ghalihom japplikaw ir-regolamenti

u I-linji gwida tal-Korp.

57. Ghal dik li hi piena amministrattiva, regolament 21 tal-L.S. 373.01
jipprovdi li I-piena amministrattiva fejn persuna suggetta tonqos milli tkun
konformi ma’ kull htiega legali, ordni u direttiva tal-Korp, jew linji gwida
tal-istess Korp, tehel piena amministrattiva ta’ bejn €1,000 u €46,500 ghal

kull nugqas separat. B’dan li skont I-istess regolament fil-kaz ta’:

i. Infrazzjonijiet zghar tigi imposta piena ta’ mhux inqas minn €250
jew tinghata ¢anfira;

ii. Fil-kaz ta’ ksur gravi, ripetuti I-Korp jista’ jimponi fuq il-persuna
suggetta piena ta’ mhux iktar minn €1,000,000 jew darbtejn il-
benefic¢ju li I-pesuna tkun irceviet;

iii. Fil-kaz ta’ ksur gravi, ripetuti, il-Korp jista’ jimponi fuq il-persuna
suggetta li twettag kummer¢ finanzjarju rilevanti, il-piena

amministrattiva ta’ mhux iktar minn €5,000,000 jew 10% tal-
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fatturat annwali kif dikjarat fl-ahhar dikjarazzjonijiet finanzjarji

annwali u approvati.

58. F’kaz ta’ korp jew assocjazzjoni ta’ persuni, il-Korp jista’ wkoll
jimponi piena amministrattiva fug persuna fizika li perd tkun bejn €1,000

u €250,000.

59. Ir-rikorrenti stess taccetta li “.. skont ir-Regolament 21 jista’ jkun
hemm sanzjonijiet sinifikanti” ghalkemm tenfasizza |i dan il-kriterju
mhuwiex [-uniku fattur determinanti. Hu veru wkoll i ma tistax thares
b’'mod izolat lejn is-sanzjoni, u dik li hi sanzjoni severa ghal ¢ertu nies
tista’ ma tkunx l-istess ghall-ohrajn. Ghalhekk perezempju sanzjoni ta’
€5,000,000 ghal certu banek li jirrapportaw miljuni ta’ ewro fi gligh kull
sena, X'aktarx li mhijiex ser ikollha konsegwenzi serji ghal dak i
jikkoncerna l-aspett ta’ finanzi tal-bank. Perd llum il-Qorti ghandha
quddiemha |-kaz tar-rikorrenti u dak irid jigi mistharreg. Il-fatt li I-piena
amministrattiva mhijiex konvertibbli f'prigunerija, ghalkemm rilevanti,
mhuwiex determinati ghaliex f'dan il-kaz ghandna kumpanija li ovvjament
fkaz ta’ htija ma tistax tehel prigunerija billi mhijiex persuna fizika. F’dan
il-kaz il-piena amministrattiva li impona I|-Korp fuq ir-rikorrenti hi ta’
€435,576. |l-Korp semma |i meta gie biex jiffissa s-sanzjoni fuq ir-

“

rikorrenti, . huwa qies |lli s-socjeta appellata kellha turnover ta’

€2,700,000”. Jekk hu hekk, dan ifisser 16% tat-turnover li zgur mhuwiex
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persentagg zghir. Rilevanti f'dan il-kuntest hi s-sentenza Orlen Lietuva

Ltd v Lithuania tad-29 ta’ Jannar 2019. II-QEDB qalet:

“62....... the Court moreover considers that the fine imposed on the
applicant company was not intended to serve as pecuniary
compensation for breaches of competition law but as a penalty to deter
reoffending because the penalty the applicant company risked incurring
was rather severe as it amounted to up to 10% of its annual turnover in
the preceding business year (see paragraph 25 above),........”

60. Wara li I-Qorti kkunsidrat it-tieni u t-tielet kriterji b’mod kumulattiv,
hi tal-fehma |i l-infrazzjonijiet li dwarhom giet imposta I-piena
amministrattiva fuq ir-rikorrenti, huma ‘reat kriminali’ skont I-Art. 39 tal-

Kostituzzjoni u ‘criminal charge’ ghall-finijiet tal-Art. 6 tal-Konvenzjoni.

61. Il-Korp mhuwiex tribunal indipendenti jew qorti imparzjali,
ghalkemm mill-provi jirrizulta li ta lir-rikorrenti sabiex jaghmel is-
sottomissjonijiet u jibghat dokumenti li jqis li huma rilevanti biex jirribatti
dak li jinghad fir-rapport. Jibga’ I-fatt li I-piena amministrattiva giet imposta
fuq ir-rikorrenti minn awtorita amministrattiva li jghidu x’ighidu Il-intimati,
zgur li mhijiex oggettivament imparzjali. Dan irrispettivament mill-fatt i I-
investigazzjoni saret minn sezzjoni differenti mill-Complaince Monitoring
Committe li fit-28 ta’ Lulju 2021 ta d-decizjoni kontestata. It-tagsimiet
differenti jifformaw parti mill-istess Korp, u d-direttur tal-Korp jippresjedi
fil-Compliance Monitoring Committee. Fid-dokument Compliance
Monitoring Governing Principles and Framework (fol. 730), hemm

konferma wkoll li dak il-kumitat huwa “... an internal organ set up by the
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FIAU for the purposes of considering potential breaches of AML/CFT
obligations and determining the most appropriate administrative

measures to address identified breaches”.

62. Sahansitra wahda mill-membri fil-Kumitat hi wkoll il-kap tal-infurzar,
li fi kliemha hi “... I-ewwel section li tohrog is-sanction letter u tiffolowjaha

7

wara li tkun ittiehdet decizjoni mill-compliance monitoring committee....”.

63. Madankollu, il-kwistjoni ma tiegafx hawn ghaliex ir-rikorrenti
ressqet pro¢eduri quddiem il-Qorti tal-Appell u dan kif kellha dritt taghmel
skont il-ligi. 1I-QEDB qalet li fpro¢eduri amministrattivi, I-obbligazzjoni li
japplika I-Art. 6 tal-Konvenzjoni ma jfissirx li piena amministrattiva ma
tistax tigi imposta minn awtorita. Hekk perezempju fis-sentenza

Mamikidis v_Greece (35533/04) tal-11 ta’ Jannar 2007 fkaz li kien

jinvolvi I-impozizzjoni ta’ piena amministrattiva minn awtorita pubblika, il-
Qorti osservat li ghalkemm kien jaqghu taht ‘criminal charge’, ir-rikorrent

kellu I-opportunita li jikkontesta I-istess f'pro¢eduri udizzjarji;

“30. En l'espéce, la Cour doit rechercher si le requérant a bénéficié
devant les juridictions administratives des droits garantis par le volet
pénal de l'article 6 de la Convention. Cela étant, la Cour ne perd pas de
vue qu'en droit grec, la procédure administrative visant a sanctionner un
acte de contrebande de produits pétroliers, procédure qui fait I'objet de
la présente requéte, se déroule de fagon totalement indépendante de la
procédure pénale prévue pour punir, le cas échéant, les faits constitutifs
de la méme infraction. En effet, en raison de leur nature distincte, il s'agit
de deux procédures parfaitement autonomes qui n'ont pas les mémes
résultats pour la situation d'un individu, en particulier dans la mesure ou
seule la procédure pénale peut aboutir a une peine d'emprisonnement
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64.

et exprime une sérieuse réprobation du corps social a I'encontre de
l'auteur du délit ou du crime en question.

32. Par ailleurs, le requérant a bénéficié d'une procédure contradictoire,
au cours de laquelle il a eu la possibilité de soumettre aux juridictions
compétentes les arguments qu'il estimait utiles pour la défense de sa
cause. En outre, dans les décisions judiciaires mises en cause par le
requérant, tous les points controversés ont été amplement motivés, ce
qui permet d'écarter tout soupgon d'arbitraire. Le fait que le requérant
conteste le raisonnement des juridictions saisies, ne suffit pas pour
conclure que celles-ci n‘ont pas diment motivé leurs décisions.”.

Imbaghad fis-sentenza Grande Stevens and Others v lItaly

(18640/10) tal-4 ta’ Marzu 2014, il-QEDB wara Ili kkonkludiet li pro¢eduri

amministrattivi quddiem il-CONSOB kienu dwar ‘criminal charge’, ziedet:

“1. The above findings concerning the CONSOB’s lack of objective
impartiality and the fact that the proceedings before it did not comply with
the principles of a fair hearing are not, however, sufficient to warrant the
conclusion that there has been a violation of Article 6 in this case. In this
connection, the Court observes that the penalties complained of by the
applicants were not imposed by a court at the close of adversarial judicial
proceedings, but by an administrative authority, namely the CONSOB.
While entrusting the prosecution and punishment of similar minor
offences to such authorities is not inconsistent with the Convention, the
person concerned must have an opportunity to challenge any decision
made against him or her before a tribunal which offers the guarantees of
Article 6 (see Kadubec v. Slovakia, 2 September 1998, § 57, Reports
1998-VI; Canédy v. Slovakia, no. 53371/99, § 31, 16 November 2004;
and Menarini Diagnostics S.r.l., cited above, § 58).

139. Therefore, in administrative proceedings, the obligation to comply
with Article 6 of the Convention does not preclude a “penalty” being
imposed by an administrative authority in the first instance. For this to be
possible, however, decisions taken by administrative authorities which
do not themselves satisfy the requirements of Article 6 § 1 of the
Convention must be subject to subsequent control by a judicial body that
has full jurisdiction (see Schmautzer, Umlauft, Gradinger, Pramstaller,
Palaoro and Pfarrmeier v. Austria, judgments of 23 October 1995, 8§ 34,
37, 42 and 39, 41 and 38 respectively, Series A nos. 328 A-C and
329 A-C). The characteristics of a judicial body with full jurisdiction
include the power to quash in all respects, on questions of fact and law,
the decision of the body below. It must have jurisdiction to examine all
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guestions of fact and law relevant to the dispute before it (see Chevrol v.
France, no. 49636/99, § 77, ECHR 2003-//I; Silvester’s Horeca Service
v. Belgium, no. 47650/99, § 27, 4 March 2004; and Menarini Diagnostics
S.r.l., cited above, § 59)”.

65. F'dak il-kaz il-ksur tal-Art. 6(1) tal-Konvenzjoni nstab mhux
minhabba I-pro¢ess amministrattiv li sar quddiem il-CONSOB, process li
I-Qorti qalet li ma kienx jissodisfa “1617..... the requirements of fairness
and objective impatrtiality set out in Article 6 of the Convention”, izda

111

minhabba li I-Qorti tal-Appell ta’ Turin “.. did not hold a public hearing,
which, in the present case, amounted to a violation of Article 6(1) of the

Convention”.

66. Sentenza li segwiet dak li kien diga gie deciz mill-istess Qorti fis-

sentenza Menarini Diagnostics S.r.l. v Italy tas-27 ta’ Settembru 2011

u li wkoll kienet titratta dwar piena amministrattiva. F’dak il-kaz il-piena
kienet ta’ sitt miljun ewro imposti fuq il-kumpanija minn awtorita

responsabbli dwar kompetizzjoni.

67. F’dik is-sentenza |I-QEDB osservat kif kienet diga ddecidiet li I-Art.
6 japplika fir-rigward ta’ ¢ertu awtoritajiet amministrattivi li ghandhom

poter li jimponu sanzjoni fil-qasam tad-dritt finanzjarju:

“43. Inoltre, la Corte ricorda che, a proposito di alcune autorita
amministrative francesi competenti in diritto economico e finanziario e
aventi poteri sanzionatori, essa ha dichiarato che ['articolo 6 nel suo
aspetto penale si applicava alle decisioni del Consiglio della concorrenza
(Lilly c. Francia (dec.), n. 63892/00, 3 dicembre 2002), del Consiglio dei
Mercati Finanziari (Didier c. Francia (dec.), n. 58188/00, 27 agosto 2002)
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e della Commissione bancaria (Dubus SA c. Francia, N. 5242/04, § 36,
11 giugno 2009)”.

68. Qalet ukoll:

“69. La conformita con l'articolo 6 della Convenzione non esclude che in
un_procedimento di natura amministrativa, una "pena" sia inflitta da
un'autorita_ amministrativa. Si presuppone pero che la decisione di un’
autorita amministrativa che non soddisfi le condizioni di cui all'articolo 6
§ 1 debba subire un controllo a posteriori da un organo giudiziario avente
giurisdizione piena (Schmautzer, Umlauft, Gradinger, Pramstaller, e
Palaoro Pfarrmeier c. Austria, sentenza del 23 ottobre 1995, la nostra
serie A, 328 AC e 329 AC, § § 34, 37, 42 e 39, 41 e 38). Tra le
caratteristiche di un organo giudiziario avente piena giurisdizione vi € il
potere di riformare in ogni modo, in fatto come in diritto, la decisione,
resa da un organo di grado inferiore. Detto giudice deve essere
competente a giudicare tutte le questioni di fatto e di diritto rilevanti per
la controversia per cui € adito (Chevrol c. Francia, no 49636/99, § 77,
CEDU 2003-1ll, e Silvestro Horeca Service c . Belgio, n. 47650/99, § 27,
4 marzo 2004).

67. La decisione della AGCM é stata sottoposta al controllo a posteriori
da parte di un giudice avente qgiurisdizione estesa al merito, pertanto nel
caso di specie non puo essere rilevata alcuna violazione dell’articolo 6 §
1 della Convenzione.”

69. Fis-sentenza Edizioni del Roma Societa Cooperativa A.R.L. v

Italia tal-19 ta’ Dicembru 2020, il-QEDB qalet hekk:

“67. Il rispetto dell’articolo 6 della Convenzione non esclude dunque che,
in un procedimento di natura amministrativa, una «pena» Sia imposta in
primo luogo da un’autorita amministrativa (G..LE.M. S.R.L. e altri c. Italia
[GC], nn. 1828/06 e altri 2, § 254 28 giugno 2018). Si presuppone pero
che la decisione di un’autorita amministrativa che non soddisfi essa
stessa le condizioni di cui all’articolo 6 sia sottoposta a un controllo a
posteriori da parte di un organo giudiziario con piena giurisdizione
(Ramos Nunes de Carvalho e Sa c. Portogallo [GC], nn. 556391/13 e altri
2, § 132, 6 novembre 2018). Tra le caratteristiche di un organo giudiziario
con piena giurisdizione vi € il potere di riformare interamente, in fatto e
in diritto, la decisione emessa da un organo di grado inferiore. Il primo
organo deve essere competente per esaminare tutte le questioni di fatto
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70.

e di diritto rilevanti per la controversia ad esso sottoposta (Chevrol c.
Francia, n. 49636/99, § 77, CEDU 2003-Ill, Silvester’s Horeca Service
c. Belgio, n. 47650/99, § 27, 4 marzo 2004, e A. Menarini Diagnostics
S.r.l., sopra citata, § 59)”.

Hekk ukoll fis-sentenza ricenti Affaire European Air Transport

Leipzig GMBH v lI-Belgju tal-11 ta’ Lulju 2023, l-istess Qorti kkunsidrat

il-fatt li r-rikorrenti kellha |-jedd tikkontesta I-penali amministrattiva inflitta

minn awtorita, quddiem il-Conseil d’Etat kif fil-fatt ghamlet. Imbaghad il-

Qorti kkunsidrat jekk dak li fil-fatt sar quddiem dik il-Qorti kienx konformi

mal-jedd fundamentali ghal smigh xieraq skont |-Art. 6 tal-Konvenzjoni.

Sahansitra qalet:

71.

“69. Elle fait premierement valoir que le contréle effectué par le Conseil
d’Etat n’était pas un contréle de pleine juridiction au sens de l’article 6 §
1 de la Convention eu égard au fait que celui-ci disposait uniquement de
la possibilité d’annuler la décision litigieuse et ne pouvait substituer son
appréciation a celle de l'autorité administrative (paragraphe 43 ci-
dessus).

60. Sur ce point, la Cour a déja jugé, comme exposé ci-avant
(paragraphe 51 ci-dessus), que le rdle de l'article 6 n’est en principe pas
de garantir I'acces a un tribunal qui pourrait substituer sa propre
appréciation ou son propre avis a ceux des autorités administratives.
Partant, aux yeux de la Cour, le fait que la compétence du Conseil d’Etat
se limitait, en l'espece, a 'annulation des décisions litigieuses et ne
S’étendait pas a leur réformation n’est pas un probléme en soi au regard
de l'article 6 de la Convention (voir, dans le méme sens, a propos du
Conseil d’Etat de Belgique : SA Patronale hypothécaire, précité, § 48,
voir également & propos du Conseil d’Etat de France : Dahan c. France,
no 32314/14, § 61, 3 novembre 2022)".

Ghalhekk minkejja li I-kompetenza tal-Conseil d’Etat hi limitata, il-

Qorti xorta ma sabitx ksur tal-Art. 6 tal-Konvenzjoni.
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72. Dinil-Qorti stess fis-sentenza tal-Federation of Estate Agents tat-3

ta’ Mejju 2016 ghamlet referenza ghas-sentenza Janosevic v l-Isvezja

tal-QEDB tat-23 ta’ Lulju 2012. Fil-kaz ta’ Janosevic I-awtoritajiet tat-taxxa
kienu mponew taxxa addizzjonali u surcharges fuq l-applikant u I-QEDB
galet li I-awtoritajiet tat-taxxa ghandu jkollhom dak il-poter irrispettivament
mill-fatt li jkunu fammonti kbar. 1I-Qorti Kostituzzjonali fis-sentenza tal-

Federation of Estates Agents qalet hekk:

“45. Dak li jghodd ghall-awtorita tat-taxxa jghodd ukoll ghall-awtorita’ tal-
kompetizzjoni u I-qorti tagbel mal-appellanti illi_|-fatt illi I-multa tigi
imposta, fl-ewwel grad, minn awtorita amministrattiva li ma hijiex tribunal
indipendenti u imparzjali_ma huwiex inkompatibbli _mal-art. 6 tal-
Konvenzjoni, sakemm id-decizjoni ta’ dik l-awtorita tista’ tingieb ghal
revizjon quddiem tribunal b’dawk il-kwalitajiet u li jkollu ‘gurisdizzjoni
shiha’ fuq il-kwistjonijet kollha, kemm ta’fatt kif ukoll ta’ ligi”.

73. Fil-fatt f'dik is-sentenza I-Qorti Kostituzzjonali ddecidiet li m’hemmx
ksur tal-Art. 6 tal-Konvenzjoni, u b’liema dispozizzjoni hu garantit il-jedd
ghal smigh xieraq quddiem tribunal indipendenti u imparzjali stabbilit

b’ligi, “in the determination .... of any criminal charge”.

74. Din il-Qorti zzid Ii kif issegwi |-Engel criteria, biex taht il-
Kostituzzjoni jkun hemm ukoll interpretazzjoni awtonoma mil-ligi ordinarja
tal-kliem “reat kriminali’, ma ssibx raguni ghalfejn m’ghandhiex issegwi
wkoll dik il-linja ta’ hsieb tal-QEDB kif spjegata fis-sentenzi hawn fuq citati.
Wara kollox filwaqt li I-Art. 39(1) jirreferi ghall-ghoti ta’ smigh xieraq
quddiem gorti meta xi hadd “ikun akkuzat b’reat kriminali”, dagstant iehor

I-Art. 6 tal-Konvenzjoni jirreferi ghal jedd ghal smigh xieraq quddiem
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tribubal “In the determination .... of any criminal charge against him”. Hu
fatt li l-awtoritajiet li jimponu s-sanzjonijiet amministrattivi, m’huma la
tribunal u langas qorti, u minkejja li I-piena amministrattiva tkun giet
imposta b’referenza ghal criminal charge, iI-QEDB xorta ma ssibx ksur
tal-Art. 6 ladarba il-persuna jkollha ac¢ess ghal full review quddiem

tribunal, li fil-kkaz taghna hu qorti stabbilit b’ligi.

75. Inoltre, l-infrazzjonijiet ma jagghux fil-kategorija ta’ hard core of
criminal cases, u huma pro¢eduri ta’ natura amministrattiva. F’dan ir-

rigward fis-sentenza Affaire European Air Transport Leipzig GMBH i

saret referenza ghaliha hawn fuq, intgal hekk:

“63. Par ailleurs, si les exigences du procés équitable sont plus
rigoureuses en matiére pénale qu’en matiere civile, la Cour n’exclut pas
que, dans le cadre de certaines procédures pénales, les garanties
offertes par l'article 6 ne doivent pas nécessairement s’appliquer dans
toute leur rigueur (Jussila c. Finlande [GC], précité no 73053/01, §§ 43 -
44, CEDH 2006-X1V, Vegotex International S.A., précité, § 76). A cet
égard, la nature d’'une procédure administrative peut différer sous
plusieurs aspects, de la nature pénale au sens strict du terme. Si ces
différences ne sauraient exonérer les Etats contractants de leur
obligation de respecter toutes les garanties offertes par le volet pénal de
'article 6, elles peuvent néanmoins influencer les modalités de leur
application (A. Menarini Diagnostics S.r.l., précité, § 62)”.

76. Hekk ukoll fis-sentenza Vegotex International S.A. v Belgju

(49812/09) tat-3 ta’ Novembru 2022, iI-QEDB qalet regghet ghamlet
referenza ghal dak li tirreferi ghalih bhala hard core of criminal law:

“76. Furthermore, in accordance with the case-law of the Court, as tax
penalties differ from the hard core of criminal law, the guarantees of
Article 6 do not necessarily apply with their full stringency (see Jussila,
cited above, § 43; see also, to similar effect, Segame SA v. France, no.
4837/06, §§ 56-60, ECHR 2012; Chap Ltd v. Armenia, no. 15485/09,
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77.

§§ 41 and 44, 4 May 2017; and, from the standpoint of Article 4 of
Protocol No. 7, A and B v. Norway, cited above, § 133).”

Imbaghad fis-sentenza Chap Ltd v Armenia (15485/09) tal-4 ta’

Mejju 2017 l-istess Qorti qalet hekk:

78.

“41. The Court reiterates that notwithstanding the consideration that a
certain gravity attaches to criminal proceedings, which are concerned
with the allocation of criminal responsibility and the imposition of a
punitive and deterrent sanction, there are criminal cases which do not
carry any significant degree of stigma. There are clearly “criminal
charges” of differing weight. What is more, the autonomous interpretation
adopted by the Convention institutions of the notion of a “criminal charge”
by applying the Engel criteria have underpinned a gradual broadening of
the criminal head to cases not strictly belonging to the traditional
cateqories of the criminal law (see Jussila, cited above, § 43). Thus,
having established that tax-surcharge proceedings could fall within the
protection of Article 6, the Court acknowledged that tax surcharges differ
from the hard core of criminal law; consequently, the criminal-head
guarantees would not necessatrily apply with their full stringency (ibid.)”.

L-istess intqal fis-sentenza Jussila v Finland (73053/01) tat-23 ta’

Novembru 2006 fejn ghamlitha ¢ara li “hemm criminal charges of differing

weight” u l-interpretazzjoni |i tat ghall-kliem ‘criminal charge’ kienet

wessghet il-kazijiet li jaqghu taht il-parti tal-kriminal tal-Art. 6(1) tal-

Konvenzjoni u li tradizzjonalment ma jaqghux taht il-ligi kriminali. F’'dan

ir-rigward identifikat:

“.... for example administrative penalties (Oztiirk, cited above), prison
disciplinary proceedings (Campbell and Fell v. the United Kingdom, 28
June 1984, Series A no. 80), customs law (Salabiaku v. France, 7
October 1988, Series A no. 141-A), competition law (Société Stenuit v.
France, 27 February 1992, Series A no. 232-A), and penalties imposed
by a court with jurisdiction in financial matters (Guisset v. France,
no. 33933/96, ECHR 2000-IX). Tax surcharges differ from the hard core
of criminal law; consequently, the criminal-head guarantees will not
necessarily apply with their full stringency
(see Bendenoun and Janosevic, § 46 and § 81 respectively, where it was
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found compatible with Article 6 § 1 for criminal penalties to be imposed,
in the first instance, by an administrative or non-judicial body, and, a
contrario, Findlay, cited above)”.

79. Min-naha l-ohra f’kazijiet fejn il-QEDB iddeskrivithom bhala akkuzi
serji, ir-rikorrent “80... was entitled to a first-instance tribunal which fully
met the requirements of Article 6 para. 1 (art. 6-1) (see the De Cubber v
Belgium judgment of 26 October 1984, Seriea A no. 86 pp. 16-18, paras.

31-32)” (Eindlay vs the United Kingdom 22107/93 tal-25 ta’ Frar 1997).

80. ll-pieni amminsitrattivi li jimponi [-Korp, ghaliex perezempju
kumpanija ma tkunx ghamlet due diligence kif suppost, ma jistghux jigu

klassifikati bhala hard core of criminal law.

81. Kif rajna fil-kaz taghna, id-decizjoni tal-Korp tista’ tingieb ghal
revizjoni mhux quddiem tribunal izda quddiem qorti li ghandha

“gurisdizzjoni shiha” fuq il-kwistjonijiet kollha.

82. L-Art. 39(1) tal-Kostituzzjoni jrid li I-persuna ‘jigi moghti (‘afforded’
bl-Ingliz) smigh xieraq .... minn qorti indipendenti u imparzjali imwaqqfa
b’ligi”. 1I-ligi qieghda taghti lill-persuna d-dritt li tmur quddiem il-Qorti tal-
Appell biex tikkontesta d-decizjoni tal-Korp fuq kollox. Ghalhekk ir-
revizjoni gieghda ssir quddiem qorti, u dan b’'mod konformi mal-Art. 39(1)

tal-Kostituzzjoni.
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83. Fir-rikors promotur ir-rikorrenti ilmentat li |-jedd moghti bil-ligi

mhuwiex bizzejjed u tat ir-ragunijiet ghalfejn.

84. Fil-kaz in ezami skont |-Art. 13A tal-Kap. 373 l-appell jista’ jsir fuq
punti ta’ fatt u ta’ ligi. 1I-Qorti tal-Appell ghandha I-poter |li thassar jew
tvarja d-decizjoni tal-Korp. L-istess Qorti ser ikollha wkoll I-opportunita li
tistharreg t-tieni aggravju tal-appell tar-rikorrenti mid-decizjoni tal-Korp, u
li bih gieghda tilmenta li I-piena amministrattiva imposta mill-Korp hi

sproporzjonata.

85. Ghalkemm il-pro¢edura tal-appell hi regolata mill-Kap. 12,
m’hemm xejn x’'izomm lill-Qorti tal-Appell milli jekk tara li hu mehtieg jew
utli tawtorizza s-smigh ta’ xhieda (Art. 208(1) tal-Kap. 12), u b’'mod
partikolari tisma’ lir-rapprezentant tal-kumpanija rikorrenti jekk jitlob i
jixhed. Tista’ wkoll tippermetti li jigu prezentati dokumenti (Art. 150(1)(b)
tal-Kap. 12). Dan ukoll meta tqis li sa dak l-istadju jkun ghadu ma sarx
proc¢ess quddiem qorti. Ir-rikorrenti tilmenta wkoll li dak il-jedd m’ghandux
ikun fid-diskrezzjoni tal-Qorti. Pero’ li jsiru dikjarazzjonijiet a priori qabel
ma jsir il-pro¢ess quddiem il-Qorti tal-Appell, hu zbaljat. Dan apparti li
kull qorti ghandha wkoll id-dmir li fis-smigh ta’ proceduri, tqis li I-ligi
ordinarja tigi applikata u interpretata b’mod li tkun konformi mal-jedd
fundamentali in kwistjoni. Ovvjament, f'dan ir-rigward kien ikun iktar floku

li |-proc¢ess quddiem il-Qorti tal-Appell ikun inghalaq biex wiehed
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jistharreg x’ikun sehh fir-realta. Madankollu, f'dan l-istadju I-qorti trid
tiddeciedi dwar dak li tipprovdi I-ligi fir-rigward tal-jedd tal-appell li taghti

l-ligi.

86. L-ilment tar-rikorrenti li jkollu jinqaleb |-oneru tal-prova quddiem il-
Qorti tal-Appell, langas mhu korrett. Sabiex jithares dak Ii trid il-
Kostituzzjoni — li min hu akkuzat b’reat kriminali jitressaq ghad-decizjoni
dwar il-htija quddiem qorti meta huwa akkuzat, u mhux wara li ga nstab
hat minn organu li ma huwiex qorti — l-oneru tal-prova quddiem il-Qorti
tal-Appell ikun fuq il-Korp li juri ghala d-decizjoni tieghu ghandha tibga’, u
mhux fuq ir-rikorrenti li turi li ghandha tithassar, biex hekk il-pro¢eduri

proprjament qudizzjarjai jinbdew bil-preservazzjoni ta’ inno¢enza intatta.

87. L-istess hi zbaljata |-fehma tar-rikorrenti li Qorti tal-Appell
m’ghandhiex tissostitwixxi d-diskrezzjoni ta’ min ikun ta I-ewwel decizjoni.
Meta hemm apprezzament ta’ fatti xi jsir, il-Qorti tal-Appell ghandha
taghmel I|-ezami indipendenti tal-provi u mhi marbuta mal-ebda
konkluzjoni tal-Korp.  Fir-rigward tal-ilment li mhux ser ikollha |-
opportunita li titlob li jigu prezentati dokumenti li m’ghandhiex fil-pussess
taghha, apparti |-fatt li ma qalitx X’inhuma, mill-provi li tressqu jirrizulta li
I-konsiderazzjonijiet u konkluzjonijiet li ghamel il-Korp fil-kaz tar-rikorrenti,
hu bazat fuq ezami ta’ files li kienu fil-pussess tar-rikorrenti. F’kazijiet ta’

din ix-xorta, it-taghrif suppost ikun fil-pussess tal-persuna suggetta.
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88. II-Qorti zZid li hu minnu li I-ligi timponi terminu ta’ sitt xhur mill-ewwel
seduta sabiex il-kaz jinstema’ u jigi de¢iz. Zmien li mad-daqqa t'ghajn
jista’ jidher gasir. Perdo b’dagshekk ma jfissirx li I-partiiet mhux ser
jinghataw smigh xieraq. Kull kaz ikollu ¢-cirkostanzi partikolari tieghu.

Dan apparti li I-Art. 13A stess jipprovdi,

...... u ma ghandu jinghata ebda aggornament lil hinn mill-imsemmija sitt
(6) xhur hlief jew bil-kunsens tal-appellant u I-appellat jew ghal raguni
eccezzjonali li tigi registrata mill-qorti, u dik id-data aggornata ma tkunx
aktar tard minn dak Ii hu gustifikat b’dik ir-raguni”.

89. Ghalhekk hu evidenti li I-ligi stess tipprovdi ghall-ec¢cezzjonijiet.

90. llmentiehor tar-rikorrenti hu li hemm ksur ta’ dritt tal-parita tal-armi.
F'dan ir-rigward issemma li d-dritt ta’ non-inkriminazzjoni hu lez, u
ssemma regolament 21. Fir-rikors promotur qalet. “L-imposizzjoni ta’
multi ta’ din in-natura huma tali illi jistghu biss iwasslu biex jisfurzaw il
Phoenix biex taghti kull informazzjoni mitluba fiinvestigazzjoni”. Hu ovvju
li t-taghrif ikun gieghed ghand il-persuna suggetta. F’'dan il-kaz jirrizulta
li I-Korp ghamel I-investigazzjoni a bazi ta’ taghrif li gabar minghand ir-
rikorrenti. Ma jirrizultax li r-rikorrenti gatt irrifjutat li taghti t-taghrif li ntalbet,
u anzi mir-rapport tad-9 ta’ April 2021 jidher li kkoperat (fol. 89 et seq).
Fil-fatt fih jinghad:

“The findings and observations set out in this report are based on the
information and documents that were provided or made available to
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FIAU officials by the Company prior to, and during the compliance
examination”.

91. Dan ma kienx kaz fejn uffi¢jali jew rapprezentati tal-kumpanija
rrifjutat li jaghtu taghrif u giet imposta sanzjoni amministrattiva fuq
persuna fizika talli rrifjutat li twiegeb. Langas m’hemm xi provi li kien
hemm xi suspett dwar ir-rikorrenti jew xi uffi¢jal taghha li perezempiju
kienu involuti fir-reat ta’ money laundering. L-ezerc¢izzju li sar mill-Korp hu
nkluz fil-funzjonijiet taghha, li ‘tissorvelja konformita’ mill-persuni suggetti’
(Art. 16(1)(¢) tal-Kap. 373). L-ghan ta’ dan I-ezercizzju kien proprju biex
issir evalwazzjoni dwar il-mizuri ta’ customer due diligence li tattwa r-
rikorrenti u jekk humiex effettivi, u wkoll issir evalwazzjoni fuq il-process
ta’ moniteragg. Ezercizzju li ghandu jsir ghall-finijiet ta’ supervizjoni tal-

persuni suggetti.

92. Fir-rigward tal-parita tal-armi ghal dak li ghandu x’jagsam ma’
termini, quddiem il-Qorti tal-Appell (Gurisdizzjoni Inferjuri) ma jirrizultax |i
sar X’ilment f'dak is-sens. Ghal dik li hu l-istadju tal-investigazzjoni,
pjuttost jidher li r-rikorrenti kellha vantagg ghaliex il-klijenti u r-records
kienu taghha u kienet altru milli fl-ahjar pozizzjoni li tirribatti ghal dak li gal
il-Korp dwar il-25 file li kienu ezaminati. Hu veru li fil-compliance review
datat 9 ta’ April, 2021 ir-rikorrenti nghatat xahar zmien biex tibghat I-
kummenti taghha flimkien mal-evidenza li ghandha biex tissostanzja dak

li qalet. Perjodu li mad-daqqa t'ghajn wiehed jista’ jargumenta li hu qasir
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wisq. Perd ma rrizultax li kien hemm xi ostakolu biex dak I-ezerc¢izzju jsir
fi tletin jum. Lanqgas ma jirrizulta li r-rikorrenti talbet li tinghata iktar zmien
u t-talba giet rifjutata. Ir-rikorrenti langas ma spjegat minn fejn jirrizulta li
kieku ma baghtitx is-sottomissjonijiet taghha fit-terminu, kienet ser tehel
piena amministrattiva, apparti li mhijiex rilevanti ghall-ezitu tal-kawza. |II-
Qorti trid tiddeciedi skont il-fatti tal-kaz u mhux a bazi ta’ ipotezijiet. Dan
apparti li ma jidhirx li hemm ostakolu li r-rikorrenti tiilmenta, kieku riedet,

dwar il-mod kif mexa I-Korp fil-konfront tieghu.

93. Jirrizulta li b’ittra datata 7 ta’ Mejju 2021 ir-rikorrenti ghamlet
sottomissjonijiet dettaljati (fol. 217) u fiha spjegat fejn ma tagbilx mal-
Compliance Report tal-Korp. Id-dettall li fih id-dokument altru milli
jikkonferma kemm ir-rikorrenti ma kellhiex diffikulta tirribatti ghal dak li
jinghad fir-rapport tal-Korp. Inoltre, fl-affidavit li pprezenta Marco
Lavanna direttur, rapprezentant u sid benefi¢jarju tal-kumpanija (fol. 299)
imkien ma Imenta li r-rikorrenti ma kellhiex bizzejjed zmien biex taghmel

is-sottomissjonijiet taghha, u x’seta’ kienet id-diffikulta.

94. Maghmula dawn il-konsiderazzjonijiet il-Qorti tikkonkludi li I-Artikoli

13(2) tal-Att kontra Money Laundering (Kap. 373) u regolament 21 tal-

Legislazzjoni Sussidjarja 373.01 ma jiksrux I-Art. 39(1) tal-Kostituzzjoni.
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95. Bil-hames aggravju I-Korp jilmenta li s-sentenza fiha zball ghaliex

fl.ewwel kap tas-sentenza laqghet I-ewwel talba minghajr limitazzjoni u
mbaghad ghaddiet biex tiddikjara biss |-Artikolu 13(2) tal-Kap. 373 u r-
Regolament 21 bhala lezivi. lI-Korp argumenta li I-ewwel talba kienet ferm
aktar wiesa’ u r-rikorrenti ma talbitx dikarazzjoni biss fuq dawk id-
dispozizzjonijiet. L-Ewwel Qorti ddecidiet biss fuq I-Artikolu 13(2) tal-Kap.
373 u r-regolament 21 tal-L.S. 373.01, izda astjeniet milli tezamina I-bqija
tat-talbiet. Ghalhekk il-kliem uzat b’referenza ghall-ewwel kap tas-
sentenza jista’ johloq dubju u jaghti I-impressjoni li I-ewwel talba giet

milqugha fl-intier taghha.

96. Ladarba l-ewwel kap tas-sentenza appellata ser jigi mhassar, ma

tqisux iktar.

97. Bis-sitt aggravju I-Korp jilmenta li s-sentenza appellata hi zbaljata

fejn laqghet it-tieni talba tar-rikorrenti u ddikjarat nulli u bl-effett I-Art. 13(2)
tal-Kap. 373 u r-regolament 21 tal-L.S. 373.01, billi d-dikjarazzjoni mhijex

wahda li setghet issir minhabba n-natura tal-azzjoni.

98. Ladarba t-tieni kap tas-sentenza appellata ser jigi mhassar, ma

tqgisux iktar.
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99. Bis-seba’ aggravju I-Korp jilmenta |i s-sentenza appellata hi

zbaljata fit-tieni kap tad-decide in kwantu ddecidiet billi laqghet it-tieni
talba rikorrenti u ddikjarat illi I-Artikolu 13(2) tal-Kap 373 u r-Regolament
21 tal-L.S. 373.01 huma nulli u bla effett, u dan fl-istess sens kif gia
sottomess fil-hames aggravju. It-tieni talba kif dedotta fir-rikors promotur
ma hijiex limitata ghall-Artikolu 13(2) u r-Regolament 21 izda hija ferm

aktar wiesgha billi tinkludi numru ta’ dispozizzjonijiet legali ohra.

100. Ladarba t-tieni kap tas-sentenza appellata ser jigi mhassar, ma

tqisux iktar.

101. Bit-tmien aggravju |-Korp jilmenta li is-sentenza appellata hija
manifestament zbaljata fejn laqghet is-sitt talba tal-appellata u ddikjarat
nulli u inattendibbli I-proceduri ta’ konformita (compliance) minkejja i
dawk il-poteri jonorgu mil-Ligi u la kienu mertu ta’ din il-kawza u wisq

anqas ma gew dikjarati lezivi.

102. Peress li dik il-parti tas-sentenza appellata ser tigi imhassra, ma

tqisux iktar.

103. Bid-disa’ aggravju I-Korp jilmenta li is-sentenza appellata hija wkoll

zbaljata fejn laqghet is-sitt u s-seba’ talba tal-appellata u ddikjarat li I-

proc¢eduri ta’ konformita li ghamel il-Korp u d-decizjoni li rrizultat mill-
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istess, huma nulli u inattendibbli. Kemm il-pro¢eduri kif ukoll id-Decizjoni
huma ta’ natura amministrattiva kif inghad u ghalhekk ma kellu jinstab
ebda ksur ta’ drittijiet fondamentali bil-konsegwenza naturali illi I-

proceduri u d-decizjoni li saru lkoll skont il-Ligi huma validi.

104. I1I-Qorti m’ghandhiex x’izzid iktar ma’ dak li diga qalet fir-rigward tat-

tielet u raba’ aggraviji.

Rikors tal-appell tal-Avukat tal-Istat.

105. L-ewwel aggravju tal-Avukat tal-Istat hu li I-kawza hi intempestiva

u li r-rikorrenti kellha rimedju ordinarju li m’ghamlitx uzu minnu. Argument
mibni fuq it-tezi li ghad hemm l-appell tar-rikorrenti pendenti fil-Qorti tal-
Appell (Gurisdizzjoni Inferjuri) fejn id-dritt ta’ appell hu fug punti ta’ fatt u
ta’ ligi. Appell li skont I-Art. 13A(5) tal-Kap. 373 ghandu jigi estiz fi zmien

6 xhur u t-terminu jista’ jigi estiz sabiex jinstemghu I|-provi.

106. I1I-Qorti taghmel I|-istess konsiderazzjonijiet li saru fir-rigward tal-

ewwel aggravju tal-appell tal-Korp u m’ghandhiex x’izzid.

107. Ghalhekk tichad I-ewwel aggraviju.

108. Bit-tieni aggravju I-Avukat tal-Istat jilmenta li I-Ewwel Qorti zbaljat

meta gieset li [-piena amministrattiva hi ta’ natura penali. Isostni li f'’kazijiet

bhal dawn ma japplikawx |-Engel criteria. Aggravju bazat fuq it-tezi li r-
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rikorrenti ma’ gietx akkuzata b’reat kriminali, tant li I-process
amministrattiv ma jitmexxiex mill-pulizija. L-Avukat tal-Istat isostni li ghall-

kaz in ezami japplika I-Art. 39(2) tal-Kostituzzjoni.

109. IlI-Qorti taghmel l-istess konsiderazzjonijiet li saru fir-rigward tat-

tielet aggravju tal-appell tal-Korp u m’ghandhiex x’izzid.

110. Fit-tielet aggravju I-Avukat tal-Istat jiimenta mill-fatt li I-Ewwel Qorti

sabet ksur tal-Art. 39(1) tal-Kostituzzjoni, ukoll jekk il-kaz jigi mistharreg
fil-meritu taht dik id-dispozizzjoni. F’dan l-aggravju |-Avukat tal-Istat
insista li fil-Korp isir xoghol specjalizzat, b’rizultat li jkun fuq l-istess livell
ta’ Qorti. Fil-Korp hemm nies specjalizati fil-ligi partikolari u jahdmu fuq
dan it-tip ta’ xoghol biss. Ghalhekk il-multi huma imposti minn entita
organizzata, specjalizzata u esperta fis-suggett. II-Korp stess jorganizza
korsijiet ghall-impjegati tieghu kif ukoll ghall-pubbliku. Zied li min
jiddeciedi dwar is-sanzjoni mhuwiex l-istess persuna li tkun ezaminat u
gabet il-kaz ‘il quddiem. Ghalhekk hemm separazzjoni bejn min jaghmel
l-investigazzjoni u min jiddeciedi. Zied li I-process quddiem il-Korp hu
biss |I-ewwel parti tal-process, u piena amministrattiva tista’ ssir dovuta u

ezegwibbli biss wara sentenza tal-Qorti tal-Appell.

111. Din il-Qorti m’ghandhiex x'izzid mal-konsiderazzjonijiet li diga

ghamlet b’referenza ghat-tielet u r-raba’ aggraviji tal-appell tal-Korp.
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112. Fir-raba’ aggravju I-Avukat tal-Istat ilmenta li I-Ewwel Qorti zbaljat

meta ddikjarat nulli u bla effett I-Artikolu 13(2) tal-Kap. 373 u r-regolament
21 tal-L.S. 3373.01. Zball iehor kien meta ddecidiet li d-decizjoni tal-Korp
hi nulla u bla effett. Id-decizjoni tal-Ewwel Qorti hi dagslikieku hi decizjoni

erga omnes u mhux inter partes.

113. Dan I-aggravju jolgot it-tieni, is-sitt u seba’ talbiet tar-rikors
promotur. Peress li ser thassar il-kapi tas-sentenza li jikkon¢ernaw dawk

it-talbiet, ma tqisx iktar dan I-aggravju.

114. Bil-hames aggravju u l-ahhar aggravju I-Avukat tal-Istat jilmenta li

ghalkemm |-Ewwel Qorti ma kkunsidratx I-artikoli kollha tal-ligi li dwarhom
ilmentat ir-rikorrenti, xorta ddecidiet |i |-proceduri investigattivi ta’

compliance li ghamel il-Korp huma nulli u inattendibbli.

115. Dan I-ilment jolqot is-sitt talba tar-rikors promotur, li dwarha hemm
decizjoni fit-tielet kap tas-sentenza appellata. Peress |i dan il-kap tas-
sentenza ser jithassar minhabba dak li ser tiddeciedi b’referenza ghall-

ewwel zew(g kapi tas-sentenza appellata, ma tqisx iktar dan I-aggravju.

Decizjoni.

Ghal dawn il-motivi tilga’ I-appelli tal-intimati biss sa fejn kompatibbli ma’

dak li nghad hawn fuq u tvarja s-sentenza appellata billi minflok:-
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1. Tiddikjara li I-Korp intimat mhuwiex legittimu kontradittur fir-rigward

tal-ewwel, it-tieni u r-raba’ talbiet tar-rikors promotur.

2. Thassar l-ewwel kap tas-sentenza u tichad I-ewwel talba ghal dak
li jikkonéerna I-Artikoli 13(2) tal-Att kontra Money Laundering (Kap.
373) u r-regolament 21 tal-Legizlazzjoni Sussidjarja 373.01, u
tiddikjara li ma jiksrux I-Art. 39(1) tal-Kostituzzjoni ta’ Malta. Tibga’

impregudikata I-kumplament tal-ewwel talba.

3. Thassar it-tieni kap tas-sentenza u tichad it-tieni talba ghal dak li
jikkoncerna I-Artikolu 13(2) tal-Att kontra Money Laundering (Kap.
373) u r-Regolament 21 tal-L.S. 373.01 fir-rigward tal-Art. 39(1) tal-

Kostituzzjoni. Tibga’' impregudikata I-kumplament tat-tieni talba.

4. Thassar it-tielet kap tas-sentenza u tichad is-sitt u s-seba’ talba sa
fejn jirreferu ghad-dispozizzjonijiet hawn fuq imsemmija. Tibga’
impregudikata t-tielet talba fir-rigward tal-kumplament tal-ilmenti

tar-rikorrenti li ghadhom mhux decizi.

5. Thassar ir-raba’ u I-hames kapi tas-sentenza appellata.

Spejjez tal-ewwel sentenza u tal-appelli a karigu tar-rikorrenti
jingasmu in kwantu ghal hamsa u tmenin fil-mija (85%) a karigu tar-

rikorrenti u hmistax fil-mija (15%) a karigu tal-intimati.
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Tordna li I-atti jintbaghtu lura quddiem I-Ewwel Qorti sabiex tiddeciedi
dwar il-kumplamenti tat-talbiet jew dik il-parti tat-talbiet li ghadhom

mhumiex decizi.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
SS
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