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Kawża Nru.  1 
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Paul Mercieca (KI 235352M) bħala stalċjarju 

ta’ Setanta Insurance Company Ltd 

(C41670) (xolta) 

vs 

X 

 

Il-Qorti, 

 

Rat ir-rikors ta’ Paul Mercieca bħala stralċjarju ta’ Setanta Insurance 

Company Ltd tat-2 ta’ Mejju 2024 u li permezz tiegħu huwa talab lill-Qorti 

sabiex: 

i. Tiddeċiedi u tiddikjara li fir-rigward tal-Green Card Claims, MIBI 

ma għandha l-ebda dritt dirett kontra l-patrimonju ta’ Setanta, 



Rik. Nru. 44/2024 ISB 

 

Paġna 2 minn 25 

 

u kwalunkwe pretensjoni li jista’ jkollha ma tistax tiġi ammessa 

fid-distribuzzjoni tal-assi ta’ Setanta; 

ii. Tiddeċiedi u tiddikjara li fir-rigward tal-Green Card Claims, jekk 

il-Fond Malti jagħti rimbors lil MIBI allura l-pretensjoni tiegħu 

kontra l-patrimonju ta’ Setanta jista’ jiġi ammess fid-

distribuzzjoni tal-assi tagħha, iżda m’għandux jingħata l-

preferenza riżervata għal insurance claims;   

iii. Tiddeċiedi u tiddikjara li fir-rigward tal-Insurer Concerned 

Claims, kwalunkwe pretensjoni li MIBI jista’ jkollha kontra 

Setanta tista’ tiġi ammessa fid-distribuzzjoni tal-assi ta’ 

Setanta, iżda ma tgawdix il-preferenza speċjali riżervata għal 

insurance claims; u  

iv. Tiddeċiedi u tiddikjara li, minħabba il-fatt li l-Green Card Claims 

u l-Insurer Concerned Claims, li flimkien jiffurmaw ir-Relevant 

Claims, ma jgawdux il-preferenza speċjali riżervata għal 

insurance claims, għalhekk ir-Reinsurance Recoveries 

m’ghandhomx jigu segregati favur MIBI, izda ghandhom 

jifformaw parti mill-patrimonju ġenerali ta’ Setanta li ser jiġi 

distribwit pari passu skont il-preferenzi legali tal-kredituri ta’ 

Setanta. 

 

U dan wara li ppermetta: 

1. Illi dan ir-rikors qed jiġi ppreżentat ai termini tal-Artikolu 292 

tal- Att dwar il-Kumpaniji (Att 386 tal-Ligijiet ta’ Malta) (l-“Att”), 

li jipprovdi s-segwenti: 

292. (1) L-istralċjarju jew xi membru jew xi kontributorju jew 

kreditur jista’ jagħmel rikors lill-qorti biex tiddeċiedi kull 

kwistjoni li tinqala’ matul l-istralċ tal-kumpanija, jew li 

teżerċita, dwar l-eżekuzzjoni ta’ sejħiet jew xi ħaġ‘oħra, is-

setgħat kollha li l-qorti tista’ teżerċita jekk il-kumpanija kienet 

qed tiġi stralċjata mill-qorti jew uħud minnhom. 

 

A.  Sfond 

2. Illi r-rikorrent huwa l-istralċjarju tas-soċjeta’ Setanta 

Insurance Company Limited (C 41670) (“Sentanta” u/jew il-

“Kumpannija”), imwaqfa taħt il-liġijiet ta’ Malta u awtorizzata 

mill-Awtorita’ għas-Servizzi Finanzjarji ta’ Malta bħala 
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kumpanija ta’ assigurazzjoni. Fis-16 ta’ April 2014 il-membri 

ta’ Setanta għaddew rizoluzzjoni sabiex tiġi xolta u 

konsegwentement stralċjata, u dan ai termini tat-Taqsima V 

Titolu II Sub-Titolu II Kapitolu III (Dispożizzjonijiet applikabbli 

għal stralċ volontarju tal-kredituri) peress illi Setanta kienet 

insolventi (ara kopja tar-Riżoluzzjoni Straordinarja li permezz 

tagħha Setanta ġiet xolta annessa hawn taħt u mmarkata 

bħala Dok R-001). Għal kull buon fini, Setanta kienet topera 

bħala soċjetà ta’ assigurazzjoni u għalhekk l-istraċ qed isir ai 

termini tad-dispożizzjonijiet tal-Att u r-Regolamenti dwar 

Insurance Business (Reorganisation and Winding Up of 

Insurance Undertakings) (Legislazzjoni Sussidjarja 403.15 

tal-Ligijiet ta’ Malta) (“ir-Regolamenti”); 

 

3. Illi fil-kuntest ta’ dan l-istralċ volontarju, inqajmet kwistjoni 

dwar it-trattament ta’ ċerti ‘claims’ fid-distribuzzjoni tal-assi ta’ 

Setanta, u għalhekk l-istralċarju għażel li jagħmel dan ir-rikors 

sabiex jitlob id-direzzjoni ta’ din l-Onorabbli Qorti;  

 

4. Illi għalkemm Setanta kienet kumpannija Maltija, kienet toffri 

s-servizzi tagħha barra minn Malta billi kienet tbiegħ poloz ta’ 

assigurazzjoni ta’ vetturi f’diversi pajjiżi esteri inkluż b’mod 

partikolari l-Irlanda; 

 

5. Illi ftit wara li Setanta ġiet xolta minħabba l-insolvenza tagħha, 

il-Motor Insurance Bureau of Ireland (“MIBI”) assumiet ir-

responsabbiltà li tħallas it-titolari u l-benefiċjarji ta’ dawk il-

poloz ta’ assigurazzjoni, u ċioè: 

a. Il-“Green Card Claims”: Talbiet għal ħlas kontra 

Setanta magħmulin taħt id-Direttiva 2000/26/EC tal-

Parlament Ewropew (il-“Fourth Motor Directive”); u 

b. L-“Insurer Concerned Claims”: Talbiet għal ħlas kontra 

Setanta magħmulin taħt ftehim privat bejn MIBI u diversi 

membri assiguraturi li jkopri każijiet fejn il-vettura kienet 

koperta b’polza ta’ assigurazzjoni iżda s-sewwieq li 

kkawża l-inċident ma kienx kopert minnha; 

6. Illi bħala sfond, MIBI hija organizzazzjoni non-governattiva, li 

l-għan tagħha huwa li tagħti kumpens lil vittmi ta’ inċidenti 
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f’kaz ta’ vetturi jew xuffiera mhux assigurati jew f’kazijiet ta’ 

hit and run li jseħħu l-Irlanda. MIBI tkopri wkoll pretensjonijiet 

wara inċidenti li jinvolvu vetturi rreġistrati barra mill-Irlanda 

(f’każ li l-inċident iseħħ ġewwa l-Irlanda) jew xufiera Irlandiżi 

(f’każ li l-aċċident iseħħ fi stat membru tal-Unjoni Ewropea); 

 

7. Illi wara li ħallset dawn it-talbiet tat-titolari u l-benefiċjarji tal-

poloz ta’ assigurazzjoni, MIBI issa qed tfittex lill-patrimonju 

insolventi ta’ Setanta, u għalhekk l-esponent qed jitlob id-

direzzjoni ta’ din l-Onorabbli Qorti dwar kif għandha tittrattaha 

fid-distribuzzjoni tal-assi ta’ Setanta, liema distribuzzjoni 

għandha ssir taħt il-liġi Maltija bħala l-liġi applikabbli għax-

xoljiment – ara f’dan is-sens Regolament 10(3)(i)(i) u (iii) tar-

Regolamenti, li jipprovdi: 

3. Where a Maltese insurance undertaking is being wound 

up, matters set out in paragraphs (a) to (m) shall be 

determined in accordance with the applicable Maltese law. 

These matters are: 

…(i) the rules governing –  

…(i) the lodging, verification and admission of claims,  

…(iii) the ranking of claims … 

 

8. Illi din it-talba qed issir ukoll fid-dawl tar-ranking speċjali li 

jgawdu ‘insurance claims’ fil-gradazzjoni ta’ pretensjonijiet 

pari passu f’każ ta’ xoljiment. Speċifikament, Regolament 11 

tar-Regolamenti jipprovdi li ‘insurance claims’ kif definiti fir-

Regolamenti, għandhom jitħallsu qabel kredituri oħrajn: 

‘Provided that, insurance claims shall rank before any other 

claim against such assets.’ 

 

9. Illi skont Regolament 7 (2) tar-Regolamenti: 

‘For the  avoidance  of  doubt,  the  claims  of  all  creditors 

having their habitual place of residence, domicile or head 

office outside of Malta shall be treated in the same way and 

accorded the same ranking as claims of an equivalent nature 

which may be lodged by creditors who have their habitual 

place of residence, domicile or head office in Malta.’ 
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10. Illi għalhekk l-kwistjoni tikkonċerna jekk il-‘Green Card 

Claims’ u l-‘Insurer Concerned Claims’ ta’ MIBI 

jikkostitwixxu ‘insurance claims’ għall-finijiet tar-Regolamenti, 

u konsegwentement jekk għandhomx jiġu ammessi fid-

distribuzzjoni tal-assi ta’ Setanta fix-xoljiment tagħha, u ‘l fuq 

minn hekk, jekk għandhom jingħataw preferenza fuq kredituri 

oħrajn fil-gradazzjoni tal-pretensjonijiet;  

 

B.  ‘Insurance Claims’ kif definit fir-Regolamenti 

11. Illi Regolament 2 tar-Regolamenti jagħti s-segwenti 

definizzjoni ta’ “insurance claim”: 

“(a) any  amount  which  is  owed  by  an  insurance 

undertaking  to  insured  persons,  policy holders, 

beneficiaries or any injured party having direct right of 

action  against  the  insurance  undertaking  and  which 

arises  from  an  insurance  contract  or  from  any 

operation provided for in Articles 2(3)(b) and (c) of the 

Solvency II Directive in direct insurance business, including   

an   amount   set   aside   for   those aforementioned persons, 

when some elements of the debt are not known; and 

(b) the premium owed by an insurance undertaking as a 

result  of  the  non-conclusion  or  cancellation  of  an 

insurance  contract  or  any  operation  referred  to  in 

paragraph (a) in accordance with the law applicable to such 

a contract or operation before the commencement of the 

winding-up proceedings.” 

 

12. Illi għalhekk, skont is-subinċiż (a) riprodott hawn fuq, l-

elementi essenzjali sabiex talba tiġi definita bħala ‘insurance 

claim’ huma: 

a. l-ammont huwa dovut minn assiguratur;  

b. l-ammont għandu jitħallas lil assigurati, titolari ta’ poloz, 

benefiċjarji tal-poloz, jew kwalunkwe persuna li ssoffriet 

danni; u 
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c. dawn il-persuni ghandhom ‘direct right of action’ kontra 

l-assiguratur, liema dritt dirett toħroġ mill-kuntratt tal-

assigurazzjoni.  

 

13. Illi m’huwiex ikkontestat li l-ammonti mitlubin huma dovuti 

minn assiguratur – Setanta kienet, u sakemm tiġi finalment 

struck off tibqa’, assiguratriċi;  

 

14. Illi l-kwistjoni għalhekk hija jekk, fir-rigward tal-Green Card 

Claims u l-Insurer Concerned Claims, MIBI bħala l-kreditur: 

a. Tikkwalifikax bħala assigurata, titolara ta’ poloz, 

benefiċjarja ta’ poloz, jew persuna li soffriet danni; u 

b. Għandha ‘direct right of action’ kontra Setanta għal 

dawk il-claims; 

 

Ċ.  Il-Liġi Applikabbli 

15. Diġà ġie stabbilit li l-liġi li hija applikabbli għall-gradazzjoni tal-

pretensjonijiet kontra Setanta hija l-liġi Maltija, bħala l-liġi tal-

Istat tal-ftuħ tal-proċedimenti ta’ insolvenza;  

 

16. Iżda irid isir analiżi tal-liġi applikabbli għall-pretensjonijiet tal-

kredituri oriġinali, u ċioè l-assigurati u l-benefiċċjarji taħt il-

poloz, u konsegwentement, il-liġi applikabbli għad-drittijiet ta’ 

MIBI hekk surrogata għad-drittijiet; 

Għall-ewwel kwistjoni, m’huwiex ikkontestat li l-poloz ta’ 

assigurazzjoni kienu soġġetti għall-liġi tal-Irlanda, minħabba 

l-fatt li r-riskji assigurati kienu kollha sitwati l-Irlanda(ara 

paragrafu 1.8 tal-opinjoni legali ta’ Arthur Cox LLP ġewwa l-

Irlanda, annessa hawn taħt u mmarkata Dok R-002); 

 

17. Għad-drittijiet ta’ MIBI hekk kif ġiet surrogata għad-drittijiet ta’ 

dawn it-titolari u benefiċċjarji tal-poloz wara li ħallsithom il-

claims direttament, Artiklu 15 tar-Rome I Regulation jipprovdi: 

‘Where a person (the creditor) has a contractual claim against 

another (the debtor) and a third person has a duty to satisfy 
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the creditor, or has in fact satisfied the creditor in discharge 

of that duty, the law which governs the third person’s duty 

to satisfy the creditor shall determine whether and to 

what extent the third person is entitled to exercise 

against the debtor the rights which the creditor had 

against the debtor under the law governing their 

relationship’ 

(enfażi miżjud) 

 

18. Il-liġi li ddeterminat l-obbligazzjoni li kellha MIBI biex tħallas l-

assigurati u benefiċċjarji tal-poloz, kienet il-liġi Irlandiża. 

Konsegwentement, skont Artiklu 15 tar-Rome I Regulation, 

din hija l-liġi li ħa tiddetermina jekk MIBI tista’ tgawdi d-drittijiet 

li kellhom dawn l-assigurati u benefiċċjarji tal-poloz, u 

speċifikament fil-gradazzjoni tal-pretensjonijiet ta’ Setanta; 

 

D.  Id-Drittijiet ta’ MIBI taħt il-Liġi Applikabbli 

19. Illi Arthur Cox LLP fl-opinjoni legali tagħhom, jaghmlu 

distinzzjoni bejn il-pretensjonijiet li jikkostitwixxu Green Card 

Claims u dawk li jikkostitwixxu Insurer Concerned Claims: 

 

Green Card Claims 

20. Dawn il-pretensjonijiet jemanaw minn Artikolu 18 tad-

Direttiva 2009/103/KE dwar l-assigurazzjoni kontra 

responsabbiltà ċivili fir-rigward tal-użu ta’ vetturi bil-mutur u l-

infurzar tal-obbligu ta’ assigurazzjoni kontra din ir-

responsabbiltà (il-“Consolidated Motor Directive”), li 

jipprovdi li persuni leżi f’inċident tat-traffiku kkawżati minn 

vettura assigurata għandhom dritt ta’ azzjoni diretta kontra s-

soċijeta ta’ assigurazzjoni. Għaldaqstant tali pretensjoni tista’ 

titqies bħala ‘Insurance Claim’ għall-finijiet tar-Regolamenti 

minħabba l-fatt li tali pretensjoni hija waħda li toħroġ mill-

kuntratt ta’ assigurazzjoni validu; 

21. Madanokollu fejn MIBI ħallset il-parti leża direttament, MIBI 

tista’ tiftaħ azzjoni għall-irkupru tal-ħlas kontra l-iskema ta’ 

kumpens Maltija, il-Protection and Compensation Fund (il-

“Fond Malti”):  
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2.5 The effect of Article 24(2) of the Consolidated Motor 

Directive and Article 6(11) of the Relevant SI is that, where 

an Irish-resident injured party has presented a claim to the 

MIBI, as the Irish national compensation body, on the basis 

that the Company, a Maltese insurer, has not paid or provided 

a reasoned reply within the relevant three month period, and 

the MIBI has compensated the injured party, the MIBI may 

then seek reimbursement from the compensation body in the 

Member State where the Company is established (i.e. Malta). 

The Maltese compensation body may then bring a 

subrogated claim against the Company. 

2.6 Therefore, in respect of the Green Card Claims, while 

the MIBI may seek reimbursement from the Maltese 

compensation body in respect of the Green Card Claims 

for which it has compensated injured parties, the MIBI 

will not have a direct claim against the Company. 

However, where the MIBI makes such a claim for 

reimbursement from the Maltese compensation body, the 

Maltese compensation body will have a direct claim against 

the Company, as it will be subrogated to the injured party in 

their rights against the Company…1 

(enfażi miżjud) 

 

22. Huwa għaldaqstant ċar li fil-każ ta’ Green Card Claim, waqt li 

MIBI tista’ tfittex kumpens mill-Fond Malti, MIBI m’ghandiex 

dritt dirett kontra Setanta, iżda tista’ titlob biss ir-rimbors 

mingħand il-Fond Malti;  

 

23. Huwa fatt maqbul kemm taħt il-liġi Irlandiża kif ukoll taħt il-

Consolidated Motor Directive hekk kif inkorporat fil-liġi Maltija 

prinċipalment permezz tal--Kapitolu 104 intitolat 

Assigurazzjoni ta’ Vetturi bil-Mutur għar-Riskji ta’ Terzi 

Persun, li jekk il-Fond Malti jagħti kumpens lil MIBI, il-Fond 

Malti jkollu dritt dirett kontra Setanta għall-kumpens, u jkun 

totalment issurrogat għad-drittijiet tal-persuni leżi minn min 

emanaw il-Green Card Claims; 

 

 
1 Ara paragrafi 2.5 u 2.6 tal-Opinjoni Legali ta’ Arthur Cox LLP, anness bħala Dok R-002 
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24. Min-naħa tal-liġi Maltija, ir-Regolamenti jipprovdu, 

f’Regolament 12, li fejn id-drittijiet ta’ kreditur tal-

assigurazzjoni jiġu issurrogati lill-Fond Malti, il-Fond Malti 

ma jibbenefikax mill-istess trattament ta’ Insurance 

Claim ai termini tar-Regolament 12 tar-Regolamenti: 

12. Where the  rights  of  insurance  creditors  have  been 

subrogated to the Protection and Compensation Fund 

pursuant to the the Protection and Compensation Fund 

Regulations, claims by such Fund shall not benefit from 

the provisions of regulation 11. 

Regolament 11 jipprovdi għall-preferenza speċjali ta’ 

insurance claims – li hemm referenza għaliha hawn taħt; 

 

25. B’mod suċċint għalhekk, fejn jidħlu l-Green Card Claims: 

a. MIBI m’għandha l-ebda dritt kontra l-patrimonju ta’ 

Setanta, u ma tistax tiġi ammessa bħala kreditur fid-

distribuzzjoni tal-assi tagħha;  

b. Il-Fond Malti jkollu dritt dirett kontra l-patrimonju ta’ 

Setanta, jekk dan jagħti rimbors tal-ammont imħallas lil 

MIBI. Il-Fond Malti għalhekk jkun jista’ jiġi ammess bħala 

kreditur fid-distribuzzjoni tal-assi ta’ Setanta, iżda ma 

jgawdix mill-preferenza speċjali riżervat għall-insurance 

claims fil-liġi Maltija; 

 

Insurer Concerned Claim 

26. Illi kif deskritt mill-Opinjoni Legali ta’ Arthur Cox LLP Dok R-

002, is-soċjetajiet ta’ assigurazzjoni li joperaw fl-Irlanda laħqu 

ftehim privat fejn jagħtu dritt lil MIBI biex tħallas pretensjonijiet 

direttament f’ċerti ċirkustanzi (il-“Ftehim Domestiku”). Dan 

il-ħlas isir minn fondi li jkunu ġew imħallsa mill-membri ta’ dan 

il-Ftehim Domestiku. 

 

27. Il-Ftehim Domestiku jiddeskrivi Insurer Concerned bħala s-

soċjeta’ ta’ assigurazzjoni, li fil-perjodu meta seħħ l-inċident, 

ipprovdiet xi tip ta’ assigurazzjoni lill-vettura involuta iżda 

mhux lix-xufier li kkawza l-inċident. F’dawn il-każijiet ma jkunx 

hemm polza ta’ assigurazzjoni effettiva li tkopri l-inċident. Il-
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ħlas minn MIBI għalhekk isir biex ikopri vittmi ta’ dawn l-

inċidenti tat-traffiku xorta waħda. 

 

28. Skont il-Ftehim Domestiku: 

(a) clauses 6 and 7 provide that where the MIBI pays out in 

respect of, or settles or compromises, any Insurer 

Concerned Road Traffic Act Liability, the MIBI is entitled 

to recover from the Insurer Concerned any such outlay; 

(b) clause 10.1 provides that where an insurance company 

becomes insolvent that would otherwise have been 

liable to repay MIBI for any payments made pursuant to 

clause 6 or 7, the other insurance underwriters which 

are party to the Domestic Agreement are liable to 

contribute to such repayments on a pro rata basis; and 

(c) clause 10.2 provides that MIBI will have standing to make 

a claim for any refund of such payments on behalf of its 

members against the liquidator of such insolvent 

insurance company or insurance underwriter. 2 

 

29. Fil-konfront ta’ dawn l-Insurer Concerned Claims, MIBI 

assumiet ir-responsabbilta’ li tħallashom għan-nom ta’ 

Setanta meta ġiet xolta, u dan taħt il-proviżjoni tal-MIBI 

Memorandum and Articles of Association. Difatti, skont ittra 

datata 6 ta’ Ottubru 2014, annessa u mmarkata bhala Dok R-

003, mibgħuta minn MIBI lill-istralċjarju ta’ Setanta, jingħad li: 

As such the policy of insurance did not operate however the 

MIBI M&A provide that the insurer who issued the policy of 

insurance must deal with the third party claim. 

 

30. Għaldaqstant, għal dawn il-pretensjonijiet, m’hemmx polza 

ta’ assigurazzjoni operattiva, u dan ukoll kif inhu kkonfermat 

mill-istess MIBI;  

 

31. L-Opinjoni legali ta’ Arthur Cox tagħmilha ċara li d-drittijiet ta’ 

MIBI li titlob ir-rimbors għal dak li jkun ħallas taħt il-Ftehim 

 
2 Ara paragrafu 2.13 tal-Opinjoni Legali ta’ Arthur Cox LLP annessa bħala Dok R-002 
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Domestiku, ma jemanawx minn insurance claim imma minn 

kuntratt privat bejn MIBI u Setanta. ‘Il fuq minn hekk, Artiklu 

10.2 ta’ dan il-Ftehim Domestiku jagħmilha ċara li:  

‘any such claim is an unsecured claim in the liquidation … 

Such a claim would not enjoy any priority to any other 

unsecured claims in the liquidation of the Company.’  

 

32. B’mod sommarju allura, fil-każ tal-Insurer Concerned Claims, 

id-dritt dirett li għandha MIBI kontra l-patrimonju ta’ Setanta 

jemana mill-Ftehim Domestiku, u mhux minn kuntratt ta’ 

assigurazzjoni, u għalhekk għalkemm tista’ tiġi ammessa 

bħala kreditur fid-distribuzzjoni tal-assi ta’ Setanta, ma 

tgawdix mill-preferenza speċjali riżervat għall-insurance 

claims fil-liġi Maltija; 

 

E.  Ir-Reinsurance Recoveries 

33. Kwistjoni oħra li nqajmet fil-kuntest tax-xoljiment ta’ Setanta, 

tikkonċerna r-Reinsurance Recoveries (definit hawn taħt), u 

jekk MIBI għandha dritt għalihom fid-dawl tal-Green Card 

Claims u l-Insurer Concerned Claims (flimkien, ir-“Relevant 

Claims”); 

 

34. Bħala sfont, Setanta kienet ikkonkludiet ‘quota share 

reinsurance treaty’ (“QS Reinsurance”) ma’ SCOR (soċjetà 

li toffri Reinsurance), kif ukoll ikkonkludiet motor excess of 

loss reinsurance treaty (“XOL Reinsurance”) ma’ diversi 

XOL reinsurers, u dan fil-konfront ta’ excess of loss layers. 

Għall-finijiet ta’ dan ir-rikors SCOR u XOL reinsurers ser jiġu 

referiti bhala r-“Reinsurers”; 

 

35. Sabiex jingħata kuntest lil din l-Onorabbli Qorti, f’kuntratt ta’ 

Reinsurance s-soċjeta’ tal-assigurazzjoni tgħaddi parti mir-

riskju tal-assigurazzjoni lir-Reinsurer u r-Reinsurer ikopri l-

ammont sħiħ jew persentaġġ tiegħu mill-ammont li jaqbeż il-

limitu ta’ kopert miftiehem mas-soċjeta’ tal-assigurazzjoni; 
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36. Matul l-istralċ, l-esponent issottometta pretensjonijiet mar-

Reinsurers, tramite Aon Limited li aġixxiet bhala broker, 

sabiex jirkupra ammonti dovuti mir-Reinsurers ai termini tal-

QS Reinsurance u l-XOL Reinsurance. Dawn l-ammonti 

huma dovuti fil-konfront tar-Relevant Claims. 

Konsegwement, Setanta irċiviet r-rimbors ta’ dawn il-

pretensjonijiet; Addizzjonalment, ir-Relevant Claims li ġew 

sodisfatti minn MIBI u li jaqgħu taħt il-loss layers koperti mil-

XOL Reinsurance kienu notifikati lil Aon Limited u li ġew 

innotifikati lir-Reinsurers, iżda li dawn għadhom ma ġewx 

rimborsati mill-istess Reinsurers.  

 

37. Huwa mifhum li sal-lum il-ġurnata, MIBI ħallset ir-Relevant 

Claims kollha li jammontaw għal madwar €5,500,000 li huma 

magħmula minn €4,800,000 fil-każ ta’ Insurer Concerned 

Claims u €731,000 fil-każ tal-Green Card Claims.  

 

38. Illi l-ammonti irkuprati minn Setanta mir-Reinsurers issa 

jifformaw parti mill-patrimonju ta’ Setanta li ser jiġu distribbwiti 

fix-xoljiment;  

 

39. Illi għall-finijiet ta’ dan ir-rikors hu importanti li jiġi meqjus 

f’paġna 3 tas-Sample Reinsurance Contract, anness hawn 

taħt u mmarkat bħala Dokument R-004, li jipprovdi:  

“... the contract shall indemnify the reinsured in respect of all 

liability which may accrue to it ... in respect of all motor 

insurance business issued or renewed directly by the 

reinsured from Malta ... including the liability of the reinsured 

as: an “Insurer Concerned” under the provisions of the 

Domestic Regulations of the Motor Insurers’ Bureau of the 

Republic of Ireland ...” 

Ai termini ta’ dan l-Artikolu għaldaqstant, pretensjonijiet ta’ 

MIBI huma koperti taħt ir-Reinsurance Recoveries; 

 

40. Illi l-esponent issa jrid jiddetermina jekk l-ammonti irkuprati 

mir-Reinsurers, u li għad iridu jiġu irkuprati, għandhom jiġu 

segregati favur MIBI minħabba l-fatt li din ħallset ir-Relevant 

Claims u stante li skont is-Sample  Reinsurance Contract 



Rik. Nru. 44/2024 ISB 

 

Paġna 13 minn 25 

 

pretensjonijiet ta’ MIBI huma koperti taħt ir-Reinsurance 

Recoveries. Kif diġa  ġie mejqus iktar ‘il fuq f’dan ir-rikors u 

skont il-fehma tal-istralċjarju, r-Relevant Claims ma jgawdux 

mill-istess preferenza li ‘insurance claims’ igawdu. Illi 

għalkemm ir-Reinsurance Recoveries jagħmlu tajjeb għal 

ċerti pretensjonijiet definiti inklużi dawk ta’ MIBI, hija l-fehma 

tal-istralċjarju li ġialadarba r-Relevant Claims ma jgawdux 

minn preferenza fid-distribuzzjoni tal-assi ta’ Setanta, mela 

tant ieħor ir-Reinsurance Recoveries m’għandhomx jiġu 

segregati favur MIBI, iżda għandhom jifformaw parti mill-

patrimonju ġenerali ta’ Setanta biex jiġu distribwiti pari passu 

skont il-preferenzi tal-kredituri;  

 

Rat id-dokumenti li kienu ppreżentati mar-rikors (Dok R-001 sa Dok 

R-004) (fol 10 sa fol 51). 

Rat id-digriet tagħha tas-6 ta’ Mejju 2024, minn fejn jirriżulta illi r-

rikors kien appuntat għas-smigħ għall-udjenza tal-10 ta’ Lulju 2024 

fid-9:30 a.m. 

Rat illi fl-udjenza tal-10 ta’ Lulju 2024, bi qbil mad-difensur tar-

rikorrenti, ir-rikors ġie differit għall-udjenza ta’ llum għall-

provvediment.  

Rat l-atti l-oħra tal-kawża, inkluż mill-provi mressqa. 

 

Ikkunsidrat: 

Illi jirriżulta illi dan huwa proċediment li ttieħed mir-rikorrent ai termini tal-

Artikolu 292(1) tal-KAP 386 tal-Liġijiet ta’ Malta. 

Illi r-rikorrent huwa l-istralċjarju tas-soċjeta’ Setanta Insurance Company 

Limited li ġiet inkorporata bħala kumpanija ta’ assigurazzjoni u ġiet xolta 

permezz ta’ riżoluzzjoni datata 16 t’April 2014 peress li l-kumpanija kienet 

insolventi. 

Illi fil-kuntest tal-istralċ voluntarju tqajmet kwistjoni dwar it-trattament ta’ 

ċertu ‘claims’ fid-distribuzzjoni tal-assi u għalhekk sar dan ir-rikors. 

Jispjega li s-soċjeta’ de quo għalkemm kienet kumpanija Maltija kienet 

toffri s-servizzi tagħha barra minn Malta, partikolarment ġewwa l-Irlanda. 
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Jgħid li wara li l-kumpanija ġiet xolta, il-Motor Insurance Bureau of 

Ireland, organizzazzjoni non-governattiva li l-għan tagħha huwa li tagħti 

kumpens lil vittmi ta’ inċidenti f’każ ta’ vetturi jew xufiera mhux assigurati, 

assumiet ir-responsabilita’ li tħallas it-titolari u l-benefiċċjarji tal-poloz ta’ 

assigurazzjoni: 

i. Green Card Claims – talbiet għal ħlas magħmulin kontra l-

kumpanija taħt id-Direttiva 2000/26/EC 

 

ii. Insurer Concerned Claim – talbiet magħmulin kontra l-kumpanija 

taħt ftehim privat bejn MIBI u diversi membri assiguraturi li jkopri 

każijiet fejn il-vettura kienet koperta b’polza ta’ assigurazzjoni iżda 

s-sewwieq li kkawża l-inċident ma kienx kopert. 

Jispjega li wara li MIBI ħallset it-talbiet, hija issa qed tfittex lill-kumpanija 

de quo u għalhekk permezz tar-rikors odjern qed tintalab direzzjoni mill-

Qorti dwar kif għandha tiġi trattata fid-distribuzzjoni tal-assi ta’ Setanta, 

liema distribuzzjoni għandha ssir ai termini tal-liġi Maltija u ċioe’ ai termini 

tar-Regolament 10(3)(i)(i) u (iii) tal-LS 403.15.  

Jgħid li t-talba qed issir ukoll in vista tal-fatt illi ai termini tar-regolamenti 

11 u 7(2) tal-istess Legislazzjoni Sussidjarja - insurance claims  

għandhom jitħallsu qabel kredituri oħra.  

Jispjega li għalhekk il-kwistjoni tikkonċerna jekk il-Green Cards Claims u 

l-Insurer Concerned Claims għandhomx jikkostitwixxu insurance claims.  

B’referenza għad-definizzjoni ta’ insurance claim kif kontenuta fir-

Regolament numru 2, ir-rikorrent isostni li m’huwiex ikkontestat li l-

ammonti mitlubin huma dovuti minn assiguratur iżda jekk MIBI bħala 

kreditur tikkwalifikax bħala assigurata, titolara ta’ poloz, benefiċjarja ta’ 

poloz jew persuna li soffriet danni u għandhiex azzjoni diretta kontra l-

kumpanija.  

Isostni li għalkemm il-liġi applikabbli għall-gradazzjoni tal-pretensjonijiet 

kontra l-kumpanija hija l-liġi Maltija bħala l-liġi tal-istat tal-ftuħ tal-

proċediment ta’ insolvenza, b’dana kollu ai termini tal-Artikolu 15 tar-

Rome I Regulation - hija l-liġi Irlandiża li trid tiddetermina jekk MIBI tistax 

tgawdi d-drittijiet li kellhom dawn l-assigurati u benefiċċjarji tal-poloz u 

speċifikament fil-gradwazzjoni tal-pretensjonijiet ta’ Setanta. 
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Jispjega li Arthur Cox LLP, fl-opinjoni legali tagħhom jiddistingwu bejn il-

pretensjonijiet ta’ Green Card Claims u dawk ta’ Insurer Concerned 

Claims. 

Fir-rigward ta’ Green Card Claims jikkontendu li MIBI m’għandha l-ebda 

dritt kontra l-patrimonju tal-kumpanija u ma tistax tiġi ammessa bħala 

kreditur, iżda, jikkontendu illi tista’ tiftaħ azzjoni kontra il-Protection and 

Compensation Fund f’Malta. L-imsemmi fond imbagħad ikollu azzjoni 

diretta kontra l-kumpanija iżda għalkemm jiġi ammess bħala kreditur fid-

distribuzzjoni tal-assi tal-kumpanija, ma jgawdix il-preferenza ta’ 

insurance claim.  

Fir-rigward ta’ Insurer Concerned Claims isostnu li d-dritt dirett li għandha 

MIBI kontra l-kumpanija jemani minn ftehim domestiku u mhux minn 

kuntratt ta’ assigurazzjoni u għalkemm tista’ tiġi ammessa bħala kreditur 

fid-distribuzzjoni tal-assi tal-kumpanija, ma tgawdix mill-preferenza 

speċjali riżervat għall-insurance claims fil-liġi Maltija.  

Oltre’ minn hekk, jgħid li hemm kwistjoni li tikkonċerna r-Reinsurance 

Recoveries u jekk MIBI għandhiex dritt għall-istess in vista tal-claims fuq 

deskritti. Jispjega li hemm ammonti li ġew rkuprati minn Reinsurance li 

ma ġewx mħallsa lil MIBI. B’hekk irid jiġi determinat jekk l-ammonti 

irkuprati għandhomx jiġu segregati favur MIBI minħabba l-fatt li ħallset il-

claims u minħabba li tali claims huma koperti mir-reinsurance jew 

għandhomx jifformaw parti mill-patrimonju ġenerali tal-kumpanija biex 

jiġu distribwiti pari passu skont il-preferenza tal-kredituri.  

 

Ikkunsidrat Ulterjorment: 

Illi mill-provi prodotti, jirriżultaw is-segwenti fatti: 

Illi s-soċjeta’ rikorrenti ppreżentat is-segwenti dokumenti: 

• Dok R-001: Kopja tar-Risoluzzjoni Straordinarja tal-Membri tas-

Soċjeta’ de quo – Il-Qorti ħadet konjizzjoni tagħha u tosserva 

partikolarment is-segwenti: 

 

Having duly considered the Board of Directors’ opinion that, since Guy 

Carpenter has been unable to secure an adequate Adverse Claims 

Development cover for the Company or successfully conclude the 

transfer of all liabilities of the Company to another entity, and moreover, 

since the Shareholders have failed to support the Company with 
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additional capital, the Company will not be able to pay all its current 

and contingent debts in full and therefore the Directors will not be in a 

position to make a declaration of solvency in terms of Article 268(1) of 

the Companies Act, 1995, it was RESOVLED that: 

 

1. The Company surrenders its insurance business license to the 

Malta Financial Service Authority (MFSA) and the Board of 

Directors be empowered to all such things necessary to give 

effect to this resolution in terms of the Insurance Business Act, 

1998, including the delivery of the Certificate of Authorization to 

the MFSA; 

 

2. The Company is immediately dissolved for all effects and 

purposes of law; 

 

3. Upon its dissolution the Company shall cease to carry on its 

business except as far as may be required for the beneficial 

winding up thereof; 

 

4. Dr Louis Cassar Pullicino holder of Maltese ID No. 4410161(M), 

of 171, Old Bakery Street, Valletta, Malta, be nominated as 

liquidator of the Company with full powers including the power 

to appoint consultants and additional administrators in Ireland 

as may be necessary and subject to all the duties 

accompanying such office pursuant to Article 270(1) of the 

Companies Act, 1995; 

 

5. The liquidation process adopted will follow the procedures 

required for a creditors’ voluntary winding up and accordingly 

the Board of Directors will be duty bound to cause a meeting of 

the creditors of the Company in terms of Article 278 of the 

Companies Act, 1995 wherein the creditors may either ratify the 

nomination of Dr Louis Cassar Pullicino made by the members 

or appoint another person; 

 

6. Pursuant to Article 295 of the Companies Act, 1995, following 

the appointment of the liquidator all powers of the Directors of 

the Company and the Company Secretary will cease.  
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• Dok R-002 – Opinjoni Legali ta’ Arthur Cox LLP, bi speċjalizzazzjoni 

tal-liġi Irlandiża dwar jekk l-MIBI għandhiex dritt ta’ rikors dirett fil-

konfront tas-soċjeta’ de quo – il-Qorti ħadet konjizzjoni ta’ dan id-

dokument u minnu tosserva partikolarment is-segwenti: 

 

a. Dwar Green Card Claims: 

 

Therefore, in respect of the Green Card Claims, while the MIBI may 

seek reimbursment from the Maltese compensation body in 

respect of the Green Card Claims for which it has compensated 

injured parties, the MIBI will not have a direct claim against the 

Company. However, where the MIBI makes such a claim for 

reimbursement from the Maltese compensation body, the 

Maltese compensation body will have a direct claim against the 

Company, as it will be subrogated to the injured party in their 

rights against the Company. The concept of subrogation under 

Irish Law provides for the substitution of one party for another, 

with a transfer of rights and duties. Therefore, such claims 

brought by the Maltese compensation body would constitute an 

insurance claim in the liquidation on the basis that the Maltese 

compensation body subrogates into the injured party’s claim 

against the Company. (para 2.6) 

 

b. Dwar Insurer Concerned Claims: 

 

Clause 10.2 (of the Domestic Agreement) does not include the 

same subrogation language as that of the Consolidated Motor 

Directive but rather provides that MIBI can make a claim in the 

liquidation on behalf of the insurers and underwriters who paid 

out on the Insurer Concerned claim. (para 2.14) 

On that basis, it appears that any such claim is an unsecured 

claim in the liquidation and comes within the Irish company rules 

on priority. Such a claim would not enjoy any priority to any other 

unsecured claims in the liquidation of the Company. (para 2.15) 

 

• Dok R-003 – ittra mibgħuta mill-MIBI lill-istralċjarju tal-kumpanija de 

quo datata 6 ta’ Ottubru 2024 li tikkonferma li għalkemm fir-rigward ta’ 

Insurer Concerned Claims ma kienx hemm polza ta’ assigurazzjoni 
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attiva, xorta hija l-assigurazzjoni li hija responsabbli għal dak il-claim. 

F’dan ir-rigward il-Qorti tosserva partikolarment is-segwenti: 

As such the policy of insurance did not operate however the MIBI 

M&A provide that the insurer who issued the policy of insurance 

must deal with the third party claim.  

 

• Dok R-004 – Sample Reinsurance Contact – il-Qorti ħadet konjizzjoni 

ta’ dan id-dokument u tosserva patikolarment is-segwenti: 

 

“...the contract shall indemnify the reinsured in respect of all liability 

which may accrue to it... in respect of all motor insurance business 

issued or renewed diretly by the reinusred from Malta... including 

the liability fo the reinsured as: an ‘Insurer Concerned’ under the 

provisions of the Domestic Regulations of the Motor Insurers’ 

Bureau of the Republic of Ireland...” 

 

Ikkunsidrat ulterjorment: 

Art. 292 tal-KAP 386 tal-Liġijiet ta’ Malta:  
 

292.(1) L-istralċjarju jew xi membru jew xi kontributorju jew 
kreditur jista’ jagħmel rikors lill-qorti biex tiddeċiedi kull 
kwistjoni li tinqala’ matul l-istralċ tal-kumpanija, jew li 
teżerċita, dwar l-eżekuzzjoni ta’ sejħiet jew xi ħaġ‘oħra, is- 
setgħat kollha li l-qorti tista’ teżerċita jekk il-kumpanija kienet 
qed tiġi stralċjata mill-qorti jew uħud minnhom.  
 
(2) L-istralċjarju jista’ jagħmel rikors lill-Qorti sabiex 
tistabbilixxi ż-żmien jew ż-żminijiet li fihom il-kredituri 
għandhom jippruvaw id-djun jew il-pretensjonijiet tagħhom 
jew li jkunu esklużi mill-benefiċċju ta’ kull tqassim li jsir qabel 
ma jkunu ppruvati dawk id-djun.  
 
(3) Il-qorti, jekk tkun sodisfatta li d-deċiżjoni tal-kwistjoni jew 
l-eżerċizzju meħtieġ tas-setgħa msemmi fis-subartikoli (1) u 
(2) ikun ġust u ta’ benefiċċju, tista’ tilqa’ r-rikors għal kollox 
jew f’parti b’dawk il-pattijiet u l-kondizzjonijiet li jidhrilha xierqa 
jew tista’ tagħmel dak l-ordni l-ieħor fuq ir-rikors kif jidhrilha li 
jkun xieraq.  
 



Rik. Nru. 44/2024 ISB 

 

Paġna 19 minn 25 

 

(4) Kopja ta’ kull ordni magħmul taħt dan l-artikolu li jwaqqaf 
il-proċedimenti tal-istralċ għandu minnufih jintbagħat mir- 
Reġistratur tal-Qrati lir-Reġistratur li għandu jagħmel minuta 
tal-ordni fir-reġistru dwar il-kumpanija.  

 
Il-Qorti fliet ir-rekwiżiti tal-artikolu appena ċitat.  
 
Issa, fl-ewwel lok, ir-rikorrent jibbaża t-talba tiegħu fuq il-premessa li 
huwa l-istralċjarju tas-soċjetà de quo. Mir-riżoluzzjoni straordinarja 
annessa mar-rikors tar-rikorrent, a fol 10, jirriżulta li l-istralċjarju appuntat 
mill-kumpanija de quo skont l-istess riżoluzzjoni datata 16 ta’ April 2014, 
kien l-Avukat Dr Louis Cassar Pullicino. B’danakollu jirriżulta illi skont is-
sit elettroniku tar-Reġistru tal-Kumpanija - l-istralċjarju tas-soċjeta’ de quo 
huwa r-rikorrent Paul Mercieca, u għalhekk din il-Qorti m’għandha l-ebda 
dubju li r-rikorrent seta’ jieħu azzjoni ai termini ta’ l-artikolu ċitat.  
 
Fit-tieni lok, il-Qorti tqis illi dan l-Artikolu 292 tal-KAP 386 isib l 
applikazzjoni tiegħu għal “kull kwistjoni li tinqala’ matul l-istralċ tal 
kumpanija”. Il-Qorti tqis illi l-leġislatur ħalla diskrezzjoni wiesgħa mmens 
u uża l-kliem “kull kwistjoni”. Tqis għalhekk illi kull kwistjoni ta’ 
determinazzjoni ta’ gradwazzjoni li tinqala’ matul l-istralċ taqa’ fil-
parametri tal-artikolu ċitat u b’hekk din il-Qorti tista’ tgħaddi biex 
tikkunsidra u tiddeċiedi dwar il-kwistjoni lilha mressqa.  
 
 
Ikkunsidrat ulterjorment: 
 
Illi l-kwistjoni li l-Qorti għandha quddiemha hija sintizizzata fil-paragrafu 
10 tal-premessi tar-rikors promotur, meta jingħad hekk: 
 

… l-kwistjoni tikkonċerna jekk il-‘Green Card Claims’ u l-‘Insurer 
Concerned Claims’ ta’ MIBI jikkostitwixxu ‘insurance claims’ għall-
finijiet tar-Regolamenti, u konsegwentement jekk għandhomx jiġu 
ammessi fid-distribuzzjoni tal-assi ta’ Setanta fix-xoljiment tagħha, u ‘l 
fuq minn hekk, jekk għandhom jingħataw preferenza fuq kredituri 
oħrajn fil-gradazzjoni tal-pretensjonijiet 

 
Ir-regolament numru 2 tal-Leġislazzjoni Sussidjarja 403.15 – 
Insurance Business (Reorganisation and Winding Up of Insurance 
Undertakings) jiddefinixxi Insurance claim kif ġej: 

 
“(a) any  amount  which  is  owed  by  an  insurance 
undertaking  to  insured  persons, policy holders, beneficiaries 
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or any injured party having direct right of action  against  the  
insurance  undertaking  and  which arises  from  an  insurance  
contract  or  from  any operation provided for in Articles 2(3)(b) 
and (c) of the Solvency II Directive in direct insurance 
business, including   an   amount   set   aside   for   those 
aforementioned persons, when some elements of the debt 
are not known; and 
 
(b) the premium owed by an insurance undertaking as a result  
of  the  non-conclusion  or  cancellation  of  an insurance  
contract  or  any  operation  referred  to  in paragraph (a) in 
accordance with the law applicable to such a contract or 
operation before the commencement of the winding-up 
proceedings.” 

 
B’hekk din il-Qorti jeħtieġ tiddetermina jekk l-MIBI taqax filfatt fil-parametri 
tal-istess definizzjoni. Iżda biex tagħmel dan trid l-ewwel tiddetermina 
liema hi l-liġi applikabbli f’dan il-każ. 
 
Ir-rikorrent jirreferi għar-regolamenti 10(3)(i)(i) u (iii), għar-regolament 
7(2) u għar-regolament 11 tal-Leġislazzjoni Sussidjarja 403.15 – 
Insurance Business (Reorganisation and Winding Up of Insurance 
Undertakings) li jgħidu testwalment hekk: 
 

10(3) Where a Maltese insurance undertaking is being wound 
up, matters set out in paragraphs (a) to (m) shall be 
determined in accordance with the applicable Maltese law. 
These matters are: 
(i) the rules governing: 

(i) the  lodging,  verification  and  admission  of claims; 
(iii) the ranking of claims, 

 
7(2) For  the  avoidance  of  doubt,  the  claims  of  all  creditors 
having their habitual place of residence, domicile or head 
office outside of Malta shall be treated in the same way and 
accorded the same ranking as claims of an equivalent nature 
which may be lodged by creditors who have their habitual 
place of residence, domicile or head office in Malta. 
 
11.Notwithstanding the provisions of any other law, the 

assets of the Maltese insurance undertaking which are 

prohibited from being freely disposed of under article 41(2) of 
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the Act, or by virtue of or under any other provision of the said 

Act, shall be available only for meeting the liabilities of the 

undertaking arising out of its business of insurance: 

Provided that, insurance claims shall rank before any other 

claim against such assets. 

Flimkien mal-artikolu 15 tar-Rome I Regulation, Reg (EC) No 593/2008 

of the European Parliament and of the Council of 17 June 2008 on the law 

applicable to contractual obligations (Rome I), li jgħid testwalment hekk: 

Where a person (the creditor) has a contractual claim against 

another (the debtor) and a third person has a duty to satisfy 

the creditor, or has in fact satisfied the creditor in discharge 

of that duty, the law which governs the third person's duty to 

satisfy the creditor shall determine whether and to what 

extent the third person is entitled to exercise against the 

debtor the rights which the creditor had against the debtor 

under the law governing their relationship. 

 

Ma hemm l-ebda dubju li l-liġi applikabbli għall-gradwazzjoni hija dik 

Maltija u dana stante li, l-istat fejn qed issir il-proċedura tal-insolvenza 

huwa dak Malti. Lanqas ma hemm dubju li l-liġi li kienet tkopri l-poloz tal-

assigurazzjoni hija dik Irlandiża u dana stante li l-assigurazzjonijiet saru 

fl-Irlanda. Isegwi li l-liġi li ddeterminat l-obbligazzjoni li kellha l-MIBI kienet 

il-liġi Irlandiża u għalhekk la darba seħħet dik is-surroga fl-Irlanda hija l-

liġi Irlandiza li tiddetermina jekk l-MIBI tistax tgawdi d-drittijiet li kellhom l-

assigurati u benefiċċjarji tal-poloz u l-konsegwenti gradwazzjoni.  

Hawnhekk il-Qorti tirreferi għall-opinjoni legali ta’ Arthur Cox LLP bħala l-

esperti ex-parte tal-liġi Irlandiża. Il-Qorti tosserva li fl-istess opinjoni legali, 

l-esperti ddistingwew bejn Green Card Claims u Insurer Concerned 

Claim. 

Fir-rigward ta’ Green Card Claims jgħidu s-segwenti: 

2.5 The effect of Article 24(2) of the Consolidated Motor 

Directive and Article 6(11) of the Relevant SI is that, where 

an Irish-resident injured party has presented a claim to the 

MIBI, as the Irish national compensation body, on the basis 

that the Company, a Maltese insurer, has not paid or provided 

a reasoned reply within the relevant three month period, and 
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the MIBI has compensated the injured party, the MIBI may 

then seek reimbursement from the compensation body in the 

Member State where the Company is established (i.e. Malta). 

The Maltese compensation body may then bring a 

subrogated claim against the Company. 

2.6 Therefore, in respect of the Green Card Claims, while the 

MIBI may seek reimbursement from the Maltese 

compensation body in respect of the Green Card Claims for 

which it has compensated injured parties, the MIBI will not 

have a direct claim against the Company. However, where 

the MIBI makes such a claim for reimbursement from the 

Maltese compensation body, the Maltese compensation body 

will have a direct claim against the Company, as it will be 

subrogated to the injured party in their rights against the 

Company… 

 

Mentri fil-każ ta’ Insurer Concerned Claim jgħidu li: 

‘any such claim is an unsecured claim in the liquidation … 

Such a claim would not enjoy any priority to any other 

unsecured claims in the liquidation of the Company.’  

In vista tal-istess opinjoni, li l-Qorti qed tqis bħala prova in atti, ma hemm 

ebda dubju f’moħħ il-Qorti li fir-rigward ta’ Insurer Concerned Claim il-

kreditu m’għandu jgawdi ebda privileġġ ta’ insurance claim u ma jista’ bl-

ebda mod jitqies bħala tali. 

Mill-banda l-oħra fir-rigward ta’ Green Card Claims isegwi li l-MIBI 

m’għandha l-ebda dritt dirett kontra s-soċjeta’ de quo iżda għandha dritt 

għal azzjoni diretta kontra l-Protection and Compensation Fund Malti, li 

mbagħad, semai hu, ikollu hu rikors dirett kontra s-soċjeta’ de quo. Iżda 

l-Leġislazzjoni Sussidjarja, fuq ċitata, tagħmilha ċara permezz tar-

Regolament 12 li dawn m’għandhomx igawdu mill-privileġġ ta’ insurance 

claims u filatt jistipula s-segwenti: 

12. Where  the  rights  of  insurance  creditors  have  been 

subrogated to the Protection and Compensation Fund 

pursuant to the the Protection and Compensation Fund 

Regulations, claims by such Fund shall not benefit from the 

provisions of regulation 11. 
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Għalhekk, in vista tas-suespost, din il-Qorti sejra tgħaddi biex tilqa’ 

l-ewwel tlett (3) talbiet tar-rikorrent.  

 

Ikkunsidrat ulterjorment: 

Fl-aħħarnett, permezz tar-raba’ talba tiegħu, ir-rikorrent qed jitlob lil din il-

Qorti sabiex tiddetermina jekk l-ammont li s-soċjeta’ de quo rkuprat mir-

reinsurers, kif fuq spjegat, għandhomx jiġu mħallsa direttament lil MIBI jew 

jekk għandhomx jiffurmaw parti mill-patrimonju tas-soċjeta’ de quo sabiex 

jiġu distribwiti mal-kredituri kollha.  

Ir-rikorrent jargumenta li la darba l-krediti in kwistjoni ma jgawdux minn 

preferenza fid-distribuzzjoni tal-assi tas-soċjeta’ de quo mela ir-

Reinsurance Recoveries m’għandhomx jiġu segregati favur MIBI iżda 

għandhom jifformaw parti mill-patrimonju ġenerali ta’ Setanta. 

Il-Qorti qabel xejn tirreferi ghad-deċiżjoni tal-Prim Awla tal-Qorti Ċivili3 fl-

ismijiet MiddleSea Insuirance Plc vs Atlas Insurance PCC intqal hekk: 

Rigward in-natura tal-kuntratt ta’ riassigurazzjoni, u l-importanza 

tal-istitut tar-riassigurazzjoni McIsaac u Babbel4 jispjegaw hekk:  

“Reinsurance is a mechanism used by the insurance industry 

to spread the risks it assumes from policyholders. Through it, 

the industry's losses are absorbed and distributed among a 

group of companies so that no single company is 

overburdened with the financial responsibility of offering 

coverage to its policyholders. (…) Without reinsurance, most 

insurers would be able to cover only the safest of ventures, 

leaving many risky but worthwhile ventures without coverage.  

A reinsurance contract is essentially an insurance policy 

issued by one company -the assuming insurer or reinsurer - 

to another company, usually called the ceding company, 

primary carrier, or the direct underwriter. The ceding 

company is the insurer that underwrites the policy initially, 

and then later shifts part or all of the liability for coverage to a 

reinsurer by purchasing reinsurance. This reinsurance 

 
3 1255/2008JPG – 4 ta’ Dicembru 2017 
4 1D. A. McIsaac u D. F. Babbel, ‘The World Bank Primer in Reinsurance’ Policy Research Working Paper 1512 (The World 
Bank, Financial Sector Development Department, 1995) 1. 



Rik. Nru. 44/2024 ISB 

 

Paġna 24 minn 25 

 

provides reimbursement to the ceding insurer for claims 

payments covered by the reinsurance agreement. (…) 

Typically, the policyholder has no direct claim on the reinsurer 

- i.e., the policyholder does not "look through" to the reinsurer 

as the source of indemnification.” 

 

Isegwi għalhekk li ma teżisti ebda relazzjoni ġuridika bejn ir-Reinsurer u l-

persuna li tagħmel il-claim u dana stante li ma ssir ebda surroga da parti 

tar-reinsurer. L-unika relazzjoni ġuridika li teżisti għalhekk hija bejn l-

insurer u r-reinsurer fejn l-insurer jista’ jitlob lir-reinsurer jagħmel tajjeb 

għall-ħlasijiet li hu ma jkunx jista’ jagħmel.  

Applikat dan ir-raġunar għall-każ odjern jirriżulta li s-soċjeta’ de quo 

għamlet reinsurance claim a bażi tal-flus imħallsa mill-MIBI, iżda l-MIBI 

m’għandha l-ebda relazzjoni ġuridika mar-reinsurer. L-unika relazzjoni 

ġuridika li teżisti hija bejn s-soċjeta’ de quo u r-reinsurer. B’hekk l-MIBI 

m’għandha l-ebda dritt ta’ preferenza fuq il-fondi li s-soċjeta’ de quo 

otteniet mir-reinsurer. Isegwi għalhekk li l-istess fondi jifformaw parti mill-

assi tas-soċjeta’ de quo u għandhom jiġi distribwuti skont il-gradwazzjoni.  

Għalhekk din il-Qorti ser tgħaddi biex tilqa’ r-raba’ talba tar-rikorrent.  

 

 

GĦALDAQSTANT, il-Qorti, fid-dawl tal-provvedimenti hawn fuq ċitati, 

jidhrilha illi ġew sodisfatti il-voti tal-liġi sabiex tkun tista` tgħaddi biex 

takkolji t-talbiet tar-rikorrent u tenut kont tal-assjem ta` fatti u ċirkostanzi li 

jirriżultalha l-Qorti, qegħda: 

1. Tiddikjara li fir-rigward tal-Green Card Claims, MIBI ma għandha l-

ebda dritt dirett kontra l-patrimonju tas-soċjeta’ Setanta Insurance 

Company Ltd (C 41670), u kwalunkwe pretensjoni li jista’ jkollha ma 

tistax tiġi ammessa fid-distribuzzjoni tal-assi tal-istess soċjeta’; 

 

2. Tiddikjara li fir-rigward tal-Green Card Claims, jekk il-Fond Malti 

jagħti rimbors lil MIBI allura l-pretensjoni tiegħu kontra l-patrimonju 

ta’ Setanta tista’ tiġi ammessa fid-distribuzzjoni tal-assi tagħha, iżda 

mingħajr il-preferenza riżervata għal insurance claims;   
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3. Tiddikjara li fir-rigward tal-Insurer Concerned Claims, kwalunkwe 

pretensjoni li MIBI jista’ jkollha kontra Setanta Insurance Company 

Ltd (C 41670) tista’ tiġi ammessa fid-distribuzzjoni tal-istess 

soċjeta’, iżda ma tgawdix il-preferenza speċjali riżervata għal 

insurance claims; 

 

4. Tiddikjara li r-Reinsurance Recoveries m’għandhomx jiġu segregati 

favur MIBI, iżda għandhom jifformaw parti mill-patrimonju ġenerali 

ta’ Setanta Insurance Company Ltd (C 41670) li ser jiġi distribwit 

pari passu skont il-preferenzi legali tal-kredituri tal-istess soċjeta’.  

 

Spejjeż għar-rikorrent. 

 

 

 

Ian Spiteri Bailey    Amanda Cassar   
Onor. Imħallef     Deputat Reġistratur  
   


