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Polash Mondol (K.I. nru. 304790A)
(‘l-appellanta’)

vs.

Ufficjal Principali tal-lImmigrazzjoni
(‘l-appellat’)

lI-Qorti,
Preliminari

1. Dan huwa appell maghmul mir-rikorrent Polash Mondol (K.l. nru.
304790A) [minn issa 'l quddiem ‘lI-appellant’], mid-decizjoni moghtija mill-Bord
tal-Appelli dwar |-Immigrazzjoni [minn issa 'l quddiem ‘il-Bord’], fil-11 ta’ April,
2024 [minn issa ‘| quddiem ‘id-decizjoni appellata’], li ddecieda t-talbiet tar-
rikorrent fil-konfront tal-intimat I-Ufficjal Princ¢ipali tal-lImmigrazzjoni [minn
issa’l quddiem ‘l-appellat’], kif gej:

Qrati tal-Gustizzja
Pagna 1 minn 16



Appell Inferjuri Numru 27/2024 LM

“The Immigration Appeals Board finds that the grounds upon which the return
decision and the removal order were issued on the 3™ of February, 2024 were issued
on the basis that appellant was found working illegally and without the necessary
authorisation, thus contravening the provisions of the law.

From all the evidence produced, the Immigration Appeals Board rejects appeal and
confirms the return decision and the removal order and entry ban issued against
appellant dated 3™ February, 2024.

Appeal is being rejected.”

Fatti

2. L-intimat hareg ordni ta’ ritorn u tnehhija, u entry ban fil-konfront tar-
rikorrent fit-3 ta’ Frar, 2024. Ir-rikorrent appella minn din id-decizjoni. Fir-rikors
tal-appell tieghu quddiem il-Bord, ir-rikorrent spjega li huwa kien ilu jghix Malta
madwar sena u nofs, u kien impjegat fuq bazi full-time ma’ G&P Borg Limited
bhala shuttering carpenter. Ir-rikorrent spjega li huwa ma setax jghaddi bis-
salarju li kien gieghed jirceivi, u ghalhekk iddecieda li jsib impjieg part-time
filghaxijiet sabiex jaqgla’ xi haga zejda wara I-hin tax-xoghol. Spjega li wara li
tkellem ma’ xi hbieb tieghu, dawn infurmawh b’opportunita li hija ta’ inqas
tbatija mix-xoghol tal-kostruzzjoni, u ghalhekk tkellem mal-general manager
tal-Bellini Bar gewwa San Giljan, u ddecieda li jmur fuq il-post sabiex jara dan I-
impjieg x’joffri. Qal li huwa qatta’ xi hin f'dan |-istabbiliment biex jiffamiljarizza
ruhhu max-xoghol, minghajr ma kien jaf jekk dan ix-xoghol kienx ser jigi offrut
lilu u b’liema kundizzjonijiet, u wara li kien ilu hemmhekk madwar saghtejn, kien
saret spezzjoni mhux mistennija mill-Pulizija tal-lmmigrazzjoni u minn spetturi
tal-JobsPlus. Ir-rikorrent qal li huwa kien gie detenut dakinhar stess, wara li kien
ilu fil-post biss ftit sighat, u meta kien hemm biss bi prova sabiex jara jekk kienx

komdu jahdem f’'dan il-post tax-xoghol. Qal li f'dak il-hin huwa ma kien ghadu
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gie offrut |-ebda impjieg, izda kien gieghed biss jaghti daqqa t’id sabiex jara jekk
ix-xoghol kienx joghgbu. Ir-rikorrent qal li meta I|-Pulizija mit-Tagsima tal-
Immigrazzjoni stagsewh jekk kellux permess tax-xoghol, huwa nfurmahom li |-
permess li kellu kien sabiex ikun jista’ jahdem fl-impjieg full-time li kellu, u meta
gie mistoqsi dwar jekk kellux licenzja sabiex jaghmel it-tieni impjieg, huwa
infurmahom li huwa ma kienx gieghed jahdem fil-Bellini Bar, izda kien hemm
biss bi prova sabiex jara jekk ix-xoghol joghgbux. Qal ukoll li huwa gatt ma gie
offrut impjieg mill-general manager tal-post, u din kienet |-ewwel darba li huwa
ltaga’ ma’ dan l-individwu. Ir-rikorrent qgal li hadd ma jista’ jghid li I-pozizzjoni
tieghu kienet wahda irregolari, ghaliex huwa kellu permess tax-xoghol, u kien
gieghed ihallas it-taxxa f’Malta. Qal li dak iz-zmien huwa ried biss jesplora |-
possibilita li jsib it-tieni impjieg ghalih, sabiex ikollu introjtu addizzjonali. Qal li
meta dahlu l-ispetturi tal-JobsPlus u |-Pulizija mit-Tagsima tal-Immigrazzjoni fuq
il-post, huwa ma ppruvax jahrab jew jikkawza inkwiet. Qal li huwa inzerta fil-
post il-hazin fil-hin zbaljat, izda ma kienx gieghed jaghmel xi haga illegali jew
irregolari. Qal li ghalhekk id-decizjoni tal-Ufficjal Principali tal-lmmigrazzjoni li
jibaghtu lura lejn pajjizu, hija sproporzjonata, u l-agir tieghu bl-ebda mod ma
jista’ jitgies li huwa ta’ periklu ghas-sigurta pubblika jew ghall-ordni pubbliku.
Qal li huwa gatt ma kien ta’ periklu ghas-soc¢jeta Maltija, dejjem hadem u dejjem
hallas it-taxxi dovuti minnu, u fi kwalunkwe kaz huwa ma nstabx li kien gieghed
jahdem irregolarment, ghaliex meta saret |-ispezzjoni huwa ma kienx gieghed
jahdem. Qal li fil-fatt ma tressqet I-ebda prova li huwa rcieva xi flus ghax-xoghol
li kien gieghed jaghmel. Qal li apparti I-ordni ta’ tkeccija u ta’ tnehhija, huwa
jinsab iffacc¢jat ukoll b’entry ban li jghid li huwa ma jistax jirritorna lura Malta
ghal perijodu ta’ tliet snin, u anki din id-decizjoni hija wahda sproporzjonata fil-
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konfront tieghu. Ir-rikorrent gal ukoll li I-irtirar tal-permess tax-xoghol tieghu
ifisser li huwa jinsab imcahhad milli jkun jista’ jahdem f’"Malta b’mod legali, u
dan minkejja li I-principal tieghu fil-kumpannija fejn jahdem, huwa ferm kuntent
bix-xoghol tieghu. Ir-rikorrent gal ukoll li I-intimat ma gab |-ebda prova li fil-fatt
huwa kien gieghed jahdem fil-Bellini Bar, u |-unika prova li tressqet fil-konfront
tieghu kienet li hemmhekk huwa kien gieghed igorr kaxxa. Qal li huwa spjega li
ma kienx gieghed jahdem hemmhekk, izda kien gieghed hemm biss bi prova, u
huwa ma kien gie offrut |I-ebda rimunerazzjoni jew hlas. Ir-rikorrent gal li bid-
decizjoni tal-intimat, inkiser il-prinCipju tal-audi alteram partem fil-konfront
tieghu, u dan ghaliex id-decizjoni ta’ ritorn, |-ordni ta’ tnehhija u l-entry ban
ttiehdu minghajr ma huwa nghata smigh, u minghajr ma nghata ¢ans jispjega I-
fatti tal-kaz. Qal li ghalhekk hemm lok fejn id-decizjoni tal-intimat tigi annullata
minhabba |i din ittiehdet fuq il-prezunzjoni li huwa kien gieghed jahdem
illegalment, u ghalhekk, ladarba huwa ma kien gieghed jircievi |-ebda hlas, il-
Bord ghandu jasal ghall-konkluzjoni li d-decizjoni ta’ ritorn hija wahda zbaljata

u bbazata fuq fatti inveritieri.

Id-Decizjoni Appellata

3. Permezz tad-decizjoni appellata moghtija fil-11 ta’ April, 2024, il-Bord
iddecieda li I-appell tar-rikorrenti ghandu jigi michud, u dan wara li ghamel is-

segwenti konsiderazzjonijiet:

“This is an appeal from a Return decision, Removal order and entry ban issued to
appellant Polash Mondol, which return decision and removal order were issued on the
3 of February, 2024 and handed to appellant on the same day.

An appeal was lodged and received on the 6% of February, 2024. The Board held

various sittings wherein appellant was given the possibility to submit documented

Qrati tal-Gustizzja
Pagna 4 minn 16



Appell Inferjuri Numru 27/2024 LM

proof and evidence. Various witnesses were summoned to testify, and documented
evidence was also produced.

Parties presented a note of submissions and appeal was set for judgment.

Return decision and Removal order

Grounds upon which return decision, removal order and entry ban have been issued
are:

e You contravened the provisions of the Immigration Act or any of the
regulations made thereunder;

e You are unable to show that you have the means of supporting yourself and
your dependants (if any) or you or any or your dependants is likely to become
a charge on the public funds;

During the hearing of this appeal, appellant requested the Immigration Appeals Board
to consider granting him bail, and appellant was released on bail on the 23" of
February, 2024.

Facts of the case

The immigration appeals board was informed by the Inspector in charge that on the
night of the 2" and the 3@ of February 2024, an inspection took place by the
Immigration Police and JobsPlus. The appellant was found by JobsPlus personnel
working in Bellini Bar in Paceville and he was detained since he was not in possession
of a permit authorising him to work a second employment. Appellant was authorised
to work only with GP Borg as a carpenter.

Bernard Zarb, representative from JobsPlus testified under oath and confirmed that
early Saturday morning, 3™ of February 2024, JobsPlus was undergoing a joint
inspection with the Police and in one of the places namely Bellini Bar situated in
Paceville appellant was behind the bar cleaning trays. When requested to present his
identification and residence permit, appellant only produced residence permit with
GP Borg Ltd registered as his employer.

Appellant was detained and issued with return decision and removal order.

In his note of submissions, appellant claims that he was not coping with the income
he was receiving from his fulltime employment and this is the reason why he sought
to find a part-time employment. This statement confirms one of the grounds issued
by the Immigration police that appellant does not have sufficient funds to maintain
himself. The other ground, that he contravened the provisions of the Immigration Act,
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resulted when appellant carried out a secondary job without being authorised to do
so.

Applicable Law

Article 5(1) of Chapter 217 of the Laws of Malta states that, “any person, other than
one having the right of entry, or of entry and residence, or of movement or transit
under the preceding Parts, may be refused entry, and if he lands or is in Malta without
leave from the Principal Immigration Officer, he shall be a prohibited immigrant.”

Article 5(2) then goes on to say,

“(a) if he is unable to show that he has the means of supporting himself and his
dependants (if any) or if he and any of his dependants is likely to become a charge on
the public funds;

(b) if he is suffering from mental disorder or is a mental defective; or

(c) if, having landed in Malta pursuant to or under any regulation made under Article
44 and / or 50 of the provisions of the Prevention of Disease Ordinance, he is still in
Malta after the lapse of the period of 15 days from the day on which the
Superintendent of Public Health certifies in writing that the stay of such person in
Malta is no longer required under and for the purpose of such regulation; or

(d) if he is found guilty by a court of Criminal Jurisdiction in Malta of an offence against
any of the provisions of the White Slave Traffic (Suppression) Ordinance or of the
Dangerous Drugs Ordinance or of a crime, other than involuntary homicide or
involuntary bodily harm, which, in the case of a first crime committed by such person,
is punishable with imprisonment for a term of not less than one year, or in the case
of a second or a subsequent crime committed by such person, is punishable with
imprisonment for a term not less than three months; or

(e) if he contravenes any of the provisions of this Act or of any regulations made
thereunder; or

(f) if he does not comply or ceases to comply with any of the conditions, including an
implied condition, under which he was granted leave to land or to land and remain in
Malta or was granted a residence permit; or

(g) if any circumstance which determined the granting of leave to land or to land and
remain in Malta or the extension of such leave or the granting of a residence permit
ceases to exist; or

(h) if such person is a prostitute; or
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(i) If heis dependent of a person who is a prohibited immigrant under any of the

7’

provisions of this sub-article.

L-Appell

4. Fir-rikors tal-appell imressaq fit-22 ta’ April, 2024, ir-rikorrent talab lil din
il-Qorti joghgobha thassar u tirrevoka d-decizjoni tal-Bord tal-11 ta’ April, 2024,
u tibghat |-atti lura lill-Bord sabiex wara li jkollu fil-pussess tieghu d-dokumenti
kollha, u wara li jisma’ lill-partijiet, jghaddi ghad-decizjoni, jew, fin-nuqqgas,
wara li din il-Qorti tisma’ lill-partijiet u tiddeciedi fil-mertu, tilga’ t-talba tar-

rikorrent, bl-ispejjez taz-zewg istanzi kontra tieghu.

5. L-appellant qal li huwa kellu permess uniku (Single Permit) ghal kollox
regolari, u li abbazi tieghu huwa kien jghix u jahdem f'Malta. Qal li fjum
partikolari huwa nstab f'post li ma kienx il-post tax-xoghol tieghu, u gie konkluz
mill-Pulizija tal-Immigrazzjoni u minn JobsPlus li huwa kien gieghed jahdem
f’dan il-post minghajr permess, u minghajr ma kellu lI-awtorizzazzjoni mehtiega.
Qal li huwa gie detenut, u fil-konfront tieghu nhargu Decizjoni ta’ Ritorn, Ordni
ta’ Tnehhija, u Entry Ban, u wara li appella minn din id-decizjoni quddiem il-
Bord, issa qieghed iressaq |-appell tieghu quddiem din il-Qorti. L-appellant qal
li I-Bord iddecieda li jichad I-appell tieghu, wara li kkunsidra |-evidenza kollha
pprezentata, izda gal li meta wiehed jifli I-process, ma jsib xejn minn dawn il-
provi. Qal li huwa ghandu kopja ta’ kull folja li taghmel parti minn dan il-process
sad-data tal-intavolar tal-appell tieghu, u |li ma jirrizultaw l|-ebda provi li
ghalihom suppost sar riferiment fid-decizjoni appellata. Qal |i hija massima
accettata u stabbilita fil-gurisprudenza li quod non est in acti non est in mundi,
u ghalhekk mhuwiex accettabbli li tinghata decizjoni fuq ‘fatti’ li m’hemm I-
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ebda prova dwarhom fil-process. Qal li dan huwa importanti ferm, ghaliex id-
dritt ta’ smigh xieraq jitlob mhux biss li [-gustizzja ssir, izda anki li tidher li ged
issir. Qal li hawnhekk ma jistax jitgies |i saret gustizzja mieghu ghaliex fl-
inkartament m’hemm |-ebda provi, u dan imur kontra I-procedura ta’ kif
ghandhom jigu decizi |-kawzi fuq il-provi prodotti, liema provi jridu jkunu
accessibbli ghall-partijiet, tal-angas bhala salvagwardja tal-applikazzjoni

korretta tan-normi legali fil-konfront tal-provi mressqa.

6. L-appellant qal li biex huwa jitgies li kien gieghed jahdem minghajr
permess, jehtieg fl-ewwel lok li jirrizulta li huwa kien gieghed jahdem. Qal i fil-
kaz odjern dan ma giex ippruvat, ghaliex fil-pro¢ess m’hemm I-ebda prova dwar
dan, jew tax-xoghol allegat. Qal li I-fatt li huwa kien gieghed f'post tax-xoghol,
ma jfissirx li kien gieghed jahdem, u langas ma jfisser li kien hemm |-elementi
kollha mehtiega sabiex ikun hemm rapport bejn impjegat u min ihaddmu. Qal
li fin-nuqqgas ta’ provi dwar dan, ma jistax jinghad li huwa kien gieghed jikser xi
provvediment tal-Att dwar I-Immigrazzjoni jew ta’ xi regoli maghmula tahtu, u
[-Bord langas ma indika liema huma dawn ir-regoli. Hawnhekk I-appellant
stagsa liema provi gew ikkonsultati mill-Bord meta dan ikkonkluda li huwa kien

gieghed jaghmel xoghol sekondarju minghajr ma kien awtorizzat jaghmel dan.

7. L-appellant qal ukoll li huwa mkien ma qal li huwa mhuwiex kapaci
jmantni lilu nnifsu. Spjega li huwa xtaq biss itejjeb il-pozizzjoni tieghu, u dan
mhuwiex fattur li wiehed fuqu jista’ jibbaza Ordni ta’ Tnehhija jew Decizjoni ta’
Ritorn. Qal |i wiehed jipprova jghin ruhhu u jtejjeb il-pozizzjoni tieghu, ma
jfissirx li gabel jibda jfittex opportunita ta’ impjieg iehor ma jkunx gieghed

jirnexxielu jmantni lilu nnifsu. Qal li langas dwar dan il-punt m’hemm prova, u
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din hija biss konkluzjoni perikoluza bbazata fuq assunzjonijiet u hsieb

spekulattiv.

8. B’riferiment ghal-fatt li d-dokumenti li fughom ged jigi deciz li |-appellant
ghandu jitnehha minn Malta jirreferu ghal data li ma tagbilx mal-fatti tal-kaz, I-
appellant qal li filwaqt li I-akkadut li wassal ghal dawn il-proceduri sehh fi Frar
2024, id-dokumenti annessi juru data ghal kollox differenti u jirreferu ghas-sena
2023, bhala s-sena li fiha gew mahruga. Qal li ghalhekk hemm dubju dwar meta
hargu dawn id-dokumenti, u kull dubju ghandu jxagleb favur tieghu, li wara li
kien stabbilixxa ruhhu gewwa Malta fejn kien gieghed jghix u jahdem, skont il-
permessi mahruga lilu, issa gieghed jigi mkecci abbazi ta’ dokumenti li jirreferu
ghal data li ma tagbilx mal-fatti tal-kaz. Qal li ghalhekk il-Bord ma setax jichad
[-appell tieghu, ladarba d-decizjonijiet appellati kienu geghdin jirreferu ghal
data differenti minn dik li fiha nhargu d-dokumenti. L-appellant ikkonkluda billi
gal li I-Bord, li ghandu funzjoni li jisma’ u jiddeciedi appelli minn decizjonijiet
partikolari, ghandu bhala tali I-obbligu li jara li I-process immexxi minnu jimxi
skont il-principji ta’ gustizzja naturali, fosthom |i wiehed ikun jista’ jsemma’ I-
kaz tieghu, u li s-setgha diskrezzjonali tal-Bord tkun imhaddma b’rispett ghall-
istess principji. L-appellant qal li ghalhekk huwa jhoss li d-decizjoni mhijiex gusta
fil-konfront tieghu, meta din tirreferi ghal provi li ma jirrizultawx mill-atti, u hija

bbazata fuq dokumenti mahruga sena qabel sehhew il-fatti ta’ dan il-kaz.

Ir-Risposta tal-Appell

9. L-appellat wiegeb li d-decizjoni appellata hija gusta u korretta, u ghandha

tigi kkonfermata in toto. Qal li l-appell intavolat mill-appellat, huwa null u
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inammissibbli ghaliex ai termini tal-artikolu 25A(8) tal-Kap. 217, appell minn
decizjoni tal-Bord jista’ jsir biss fug punti ta’ dritt rigward decizjonijiet li jkunu
jolgtu persuni bhal dawk imsemmija fit-Tagsima Ill. Qal li l-appellant, mhux
persuna msemmija fit-Tagsima lll ladarba mhux cittadin ta’ Stat Membru u
langas ma jinsab legittimament fit-territorju ta’ Stat marbut bi Ftehim dwar il-
Fruntiera. Qal ukoll li I-aggravji proposti mill-appellant huma mahsuba sabiex
issir revizjoni tal-provi mressga quddiem il-Bord, u mhux sabiex jigi indirizzat xi
punt ta’ dritt, u din il-Qorti ta’ revizjoni m’ghandhiex tiddisturba I-
apprezzament tal-provi li sar mill-Bord. Minghajr pregudizzju ghall-predett, |-
appellat gal li I-appellant nagas milli jipprezenta kopja tad-decizjoni tal-Bord
minkejja li jiccita direttament minnha. L-appellat qal ukoll li mhuwiex minnu li
fl-inkartament tal-process tal-Bord ma jezistux provi in atti. L-appellat gal li
huwa nforma lill-Bord permezz tal-Ispettur Hubert Gerada, li bejn il-lejl tat-2 ta’
Frar u t-3 ta’ Frar, 2024, saret spezzjoni minnu u minn rapprezentanti tal-
JobsPlus, fejn l-appellant instab li kien gieghed jahdem f'Bellini Bar gewwa
Paceville, minkejja li ma kellu l-ebda permess sabiex jahdem impjieg
sekondarju. Qal li I-uniku work permit li kellu l-appellant kien sabiex jahdem
bhala mastrudaxxa ma’ GP Borg Limited. L-appellat gal |i r-rapprezentant ta’
JobsPlus xehed taht gurament quddiem il-Bord, u kkonferma li fl-ewwel sighat
tas-Sibt filghodu tat-3 ta’ Frar, 2024, JobsPlus u I-Pulizija kienu qeghdin jaghmlu
spezzjoni gewwa Paceville, u l-appellant instab wara |-bar inaddaf xi trays. Qal
li meta l-appellant intalab juri I-identifikazzjoni tieghu, u |-permess ta’
residenza, huwa pprovda biss il-permess ta’ residenza li juri li ikellu permess
jahdem ma’ GP Borg Limited, u kien ghalhekk li dan gie detenut u nhargu l-ordni
ta’ tnehhija u d-decizjoni ta’ ritorn fil-konfront tieghu. L-appellat qal li kien I-
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appellant stess li quddiem il-Bord iddikjara |li huwa kellu bzonn impjieg
sekondarju ghaliex ma setax ilahhaq bid-dhul li kellu mill-impjieg primarju. Qal
li ghalhekk ghandu jirrizulta li mhux minnu li [-Bord strah fuq provi inezistenti

jew li ma jirrizultawx mill-process.

10. L-appellat gal li ghandu jkun ovvju mill-fatti kif spjegati, li I-appellant kien
gieghed jahdem f'impjieg iehor, u li dan I-impjieg ma kienx kopert b’permess.
Qal li I-appellant ingabad b’mod flagranti jahdem wara bar ta’ stabbiliment kif
jirrizulta mix-xhieda tar-rapprezentant tal-JobsPlus u mir-ritratti esebiti, u kien
[-appellant stess li ammetta li huwa kellu bzonn impjieg sekondarju ghaliex ma
kienx gieghed ilahhaq bid-dhul mill-ewwel impjieg tieghu. L-appellat qal i
ghalhekk huwa inkoncepibbli kif I-appellant gieghed jargumenta f'dan I-istadju
li kien hemm dubju jekk huwa kienx gieghed jahdem f'impjieg iehor mhux

awtorizzat.

11. B’riferiment ghall-aggravju tal-appellant li mhux minnu li huwa ma setax
imantni lilu nnifsu, I-appellat gal li kien I-appellant stess liammetta li huwa kellu
bzonn I-impjieg sekondarju ghaliex kellu bzonn jimmeljora l-introjtu tieghu, u
ghalhekk ghandu jirrizuta li giet sodisfatta wahda mill-kundizzjonijiet fl-ordni ta’
tnehhija, jigifieri I-fatt li I-appellant ma weriex li kellu mezzi suffi¢jenti sabiex
ikun jista’ jmantni lilu nnifsu. Qal li dan I-aggravju ma jistax jitressaq fuq bazi ta’
‘minghajr pregudizzju’ ghaliex jolgot il-mertu ta’ dan l-appell, u ghalhekk I-
appellant ingabad jahdem impjieg iehor |li ma kienx kopert bil-permess tal-
awtoritajiet. Qal li dan ifisser li l-appellant kiser ukoll il-kundizzjoni (e) tal-
artikolu 5 tal-Kap. 217. Qal li ghalhekk dan I-aggravju ghandu jirrizulta li huwa

legalment u fattwalment zbaljat.
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12. B’riferiment ghad-dati mnizzla fuq id-dokumenti, l|-appellat jghid i
minkejja li fuq l-ordni ta’ tnehhija u fuq id-decizjoni ta’ ritorn hemm imnizzla d-
data tat-3 ta’ Frar, 2023, fuq l-istess dokument hemm timbru bid-data tat-3 ta’
Frar, 2024, bl-isem tal-Ispettur Hubert Gerada bhala rapprezentant tal-Uffi¢jal
Prin¢ipali tal-lmmigrazzjoni, u sahansitra bil-firma tieghu. L-appellat qal i
ghalhekk ghandu jirrizulta b’mod c¢ar li d-data mnizzla fid-dokument fil-parti
t'isfel, hija zball tal-kitba u hija de minimis, fid-dawl tal-fatt li fug Il-istess
dokument hemm timbru c¢ar bid-data u I-firma tal-Ispettur rapprezentant tal-
appellat. L-appellat qal ukoll li huwa owvju li sabiex |-appellant appella mid-
decizjoni tat-3 ta’ Frar, 2024 fis-6 ta’ Frar, 2024, u ghalhekk fi zmien tliett ijiem
stabbilit mil-ligi, bilfors li d-data korretta hija dik tat-3 ta’ Frar, 2024 u mhux it-
3 ta’ Frar, 2023, ghaliex li kieku l-appell tal-appellant quddiem il-Bord kien
jitgies li huwa fuori termine, u ghalhekk anki dan I-appell kien ikun
improponibbli. Qal ukoll li fi kwalunkwe kaz, kwalsiasi differenza jew zball fid-

data ma gabet I-ebda pregudizzju lill-appellant, u ghalhekk hija irrelevanti.

Konsiderazzjonijiet ta’ din il-Qorti

13. Din il-Qorti ser tghaddi sabiex tikkunsidra I-aggravji mressqa mill-
appellant fir-rikors tal-appell tieghu, u dan fid-dawl tal-konsiderazzjonijiet
maghmula mill-Bord fis-sentenza appellata, u tas-sottomissjonijiet li saru mill-
appellat. B’riferiment ghall-e¢¢ezzjoni mressqa mill-appellat, li r-rikors tal-
appell tal-appellant ghandu jitgies li huwa null minhabba f'dak |i jipprovdi I-
artikolu 25A(8) tal-Kap. 217, il-Qorti tirrileva li f'dan |-istadju ma jistax jinghad i

[-appellant ma jinsabx fit-territorju Malti b’mod legittimu, ladarba gie ppruvat
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li sakemm saret |-ispezzjoni mill-uffi¢jali mill-Pulizija tal-lImmigrazzjoni u minn
ufficjali tal-JobsPlus, l-appellant kien kopert b’permess ta’ residenza u xoghol.
[I-Qorti tirrileva |i ghad irid jigi deciz dan |-appell sabiex jigi determinat jekk I-
appellant huwiex gieghed fit-territorju Malti b’mod legittimu, jew inkella jekk
kienx hemm xi azzjoni li huwa ghamel, li rrendiet il-prezenza tieghu f'Malta
bhala wiehed irregolari. Ghaldagstant il-Qorti sejra tghaddi biex taghmel il-
konsiderazzjonijiet taghha dwar dan |-appell, ghaliex ma tistax teskludi a priori

I-jedd tal-appellant li jressaq dan |-appell.

L-Ewwel Aggravju: [ll-provi li strah fughom il-Bord]

14. L-appellant jghid li fil-kaz odjern il-Bord ma kellux provi x’jikkonsulta
gabel ma wasal ghall-konkluzjoni li huwa kiser xi wahda mid-dispozizzjonijiet
tal-Kap. 217. Jghid li dakinhar li saret l-ispezzjoni minn uffi¢jali pubblic¢i, u
konsegwentement inzamm f¢centru tad-detenzjoni, u sussegwentement
inhargu d-Decizjoni ta’ Ritorn, |-Ordni ta’ Tkeccija u |-Entry Ban, huwa ma kienx
gieghed jahdem fil-Bellini Bar, izda kien mar hemmbhekk biss bhala prova, sabiex
jara jekk dak ix-xoghol kienx jghodd ghalih. Qal li ma giex ippruvat li huwa kellu
kuntratt ta’ impjieg ma’ dan l-istabbiliment, jew li huwa ha xi forma ta’

rimunerazzjoni ghal dak li kien gieghed jaghmel hemmhekk.

15. llI-Qorti tibda billi tirrileva li I-Bord fid-decizjoni tieghu spjega li kien
gieghed jaghmel il-konsiderazzjonijiet tieghu wara li sema’ x-xhieda ta’ numru
ta’ ufficjali pubblici, fosthom ta’ Bernard Zarb, kif ukoll tal-Ispettur Hubert
Gerada li taht it-tmexxija tieghu saret l-ispezzjoni. Jirrizulta li meta saret |-
ispezzjoni, l-appellant kien gieghed wara I-bar jahsel xi trays, u meta ntalab
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jipprovdi d-dokumentazzjoni tal-identifikazzjoni tieghu, huwa ipproduca I-
permess tax-xoghol li kien inhariglu biex jaghmel ix-xoghol primarju tieghu,
filwagt li gie stabbilit li huwa ma kellu I-ebda permess biex jaghmel xoghol
sekondariju. ll-fatt li I-appellant instab f'post tad-divertiment f’¢irkostanzi li juru
li huwa ma marx hemmhekk bhala klijent, izda mar hemmhekk sabiex jahdem,
ghaliex altrimenti ma kien hemm |-ebda raguni ghalfejn kellu jidhol wara I-bar
u jibda jahsel l-affarijiet, tqgieset bhala prova sufficjenti ghall-ufficjali pubblici li
wettqu |-ispezzjoni, sabiex jistabbilixxu li l-appellant fil-fatt kien qieghed
jahdem f'dan il-bar. Jirrizulta wkoll li wara li gie mitkellem, I-appellant stqarr li
huwa kellu bzonn impjieg sekondarju ghaliex Il-introjtu tieghu mill-impjieg li

kellu I-permess ghalih, ma kienx sufficjenti ghalih biex jghaddi tajjeb.

16. IllI-Qortitirrileva li fis-sistema taghna, mhux acc¢ettat li persuna tmur f'post
taghmel xoghol bhala prova, minghajr ma titqies li gieghda tahdem fil-post.
Irrispettivament mill-arrangament li kellu I-appellant ma’ min kien gieghed
imexxi I-Bellini bar, u jekk il-ftehim bejniethom kienx li kellu jithallas jew le, il-
fatt li l-appellant instab gieghed jaghmel ‘xoghol’ fil-post, kien bizzejjed biex
huwa jitgies li kien qieghed jaghmel xoghol li ma kellu l-ebda permess li
jaghmel. L-appellant kien jaf li I-permess uniku li kellu, kien ikoprieh biss biex
jaghmel ix-xoghol primarju fis-settur tal-kostruzzjoni, u kien jaf ukoll li jekk ried
ibiddel is-settur jew jaghmel xoghol sekondarju, kellu bzonn permess ghalhekk.
Is-sanzjonijiet ikkontemplati mil-ligi huma maghrufa wkoll, u minkejja |-
argument li sar li I-piena inflitta fug l-appellant mhijiex wahda proporzjonata,
tenut kont in-natura tal-offiza, din hija stipulata mil-ligi. Is-sanzjoni fil-fatt hija
mahsuba biex isservi ta’ deterrent, kemm ghal min irid jahdem, li jrid jassigura

li jkollu d-dokumentazzjoni tieghu kollha in regola gabel jibda impjieg gdid, kif
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ukoll ghal min ihaddem, bit-tama li jonqos l-isfruttament u I-gasam tax-xoghol
ikun wiehed regolarizzat. Ghaldagstant, il-Qorti tqis li fil-kaz odjern, minkejja li
m’hemmx prova ta’ kuntratt ta’ xoghol bejn I-appellant u s-sid ta’ Bellini Bar, ic-
cirkostanzi kollha juru li dan kien gieghed jahdem, u kien gieghed jaghmel dan
minghajr ma kien kopert bil-permessi mehtiega. Ghaldaqgstant I-ewwel aggravju
dwar in-nuqqas ta’ prova li I-appellant kien gieghed jahdem b’mod irregolari,

mhuwiex gustifikat, u tichdu.

It-Tieni Aggravju: [Dwar il-prova li I-appellant mhuwiex kapaci jmantni
lilu nnifsu]

17. L-appellant jghid ukoll li huwa jhossu aggravat ghaliex il-Bord iddecieda
li huwa ma weriex li huwa kapaci jmantni lilu nnifsu, u fil-fatt I-appellant spjega
li huwa kellu bzonn jaghmel impjieg sekondarju, ghaliex bl-introjtu mill-impjieg

primarju tieghu, huwa ma kienx gieghed ikampa.

18. IlI-Qorti tirrileva li I-unika raguni ghalfejn |-appellant gie Malta kienet ghal
skopijiet ta’ xoghol, u fil-fatt huwa kien gieghed f"Malta skont permess uniku li
jawtorizzah jaghmel xoghol ma’ kumpannija fis-settur tal-kostruzzjoni. L-
appellant qal li huwa xtaq itejjeb I|-introjtu tieghu billi jaghmel xoghol
sekondarju, minflok jogqghod id-dar ma jaghmel xejn filghaxijiet, u kien ghalhekk
li beda jikkunsidra li jaghmel xoghol fi stabbiliment f'Paceville. Fin-nuqqas ta’
provi cari dwar il-mezzi tal-appellant, u b’liema mod dan kien gieghed jghix bid-
dhul li kellu mill-impjieg primarju tieghu, din il-Qorti gajla tista’ tghaddi gudizzju
dwar jekk l-appellant kellux mezzi biex imantni lilu nnifsu jew le. Imma I-Qorti
zzomm ferm mal-konsiderazzjonijiet li ghamlet fir-rigward tal-ewwel aggravju

mressaq mill-appellant, u tghid biss |li [-appellant kiser ir-regolamenti tal-Kap.
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217, meta accetta li jaghmel impjieg li ma kellux permess ghalih biex jaghmlu.
Minhabba f’hekk huwa attira s-sanzjonijiet imposti fil-ligi, irrispettivament
minn kemm-il darba |-appellant mar fil-Bellini Bar, jew x’kien |-arrangament li

kellu mas-sid tal-istabbiliment dwar ir-rimunerazzjoni tieghu.

19. Hawnhekk il-Qorti taghmel riferiment ukoll ghall-allegazzjonijiet li saru
mill-appellant fir-rigward tad-data li tidher fug id-dokumenti esebiti, fejn huwa
evidenti li hemm zball fis-sena ‘2023’, filwaqt li I-firem u anki n-numru ta’
referenza tal-atti lkoll jindikaw is-sena 2024 bhala s-sena relattiva ghal meta
sehh dan kollu. Fi kwalunkwe kaz, li kieku huwa minnu li dawn il-fatti sehhew
fI-2023, I-appellant ma kienx ikun jista’ jappella f'dan l-istadju, ghaliex I-appell
kien ikun fuori termine, izda fil-fatt jirrizulta li I-appell tressaq entro t-terminu
ta’ tliet ijiem ta’ xoghol mid-data tat-3 ta’ Frar, 2024. Ghaldagstant u in vista

ta’ dawn il-konsiderazzjonijiet, I-appell tal-appellant gieghed jigi michud.

Decide

Ghar-ragunijiet premessi, il-Qorti taqta’ u tiddeciedi dwar dan l-appell, billi
tichad ir-rikors tal-appell tal-appellant, filwaqt li tikkonferma d-decizjoni

appellata fl-intier taghha.

In vista tac¢-cirkostanzi tal-kaz, l-ispejjez ghandhom jibqghu bla taxxa bejn il-

partijiet.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D. Rosemarie Calleja
Imhallef Deputat Registratur
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