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QORTI TAL-APPELL
IMHALLFIN

ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMHALLEF GRAZIO MERCIECA
ONOR IMHRALLEF MARK SIMIANA

Seduta ta’ nhar it-Tlieta, 22 ta’ Ottubru 2024

Numru: 2

Rikors numru 34/2010/3 SM

Francis Naudi fil-kwalita tieghu ta’ mandatarju spe¢jali tal-assenti
Robert Hornyold-Strickland
V.

1. Professur Joseph M Ganado u Professur Guido de Marco fil-
kwalita taghhom ta’ esekuturi testamentarji tal-mejta I-Onorevoli
Mabel Strickland OBE u b’digriet tat-3 ta’ April 2019 Dr Simon
Micallef Stafrace u P.L. Daniel Aquilina §ew nominati kuraturi
deputati sabiex jirrapprezentaw lill-assenti kompjanti Professuri

Joseph Max Ganado u Guido De Marco, u

2. The Strickland Foundation
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II-Qorti:

1. Din hija kawza ta’ ritrattazzjoni.

Fatti

1. Ir-ritrattand Robert Hornyold-Strickland jigi n-neputi ta’ Mabel

Strickland li mietet fid-29 ta’ Novembru, 1988.

2. [l-wirt taghha huwa rregolat bl-ahhar zewg testmenti taghha datati
[-11 tAwwissu, 1979, u I-21 ta’ Mejju, 1982. Permezz tal-artiklu 8 tal-

ewwel testment hatret lir-ritrattand bhala I-eredi universali taghha.

3. Permezz tal-artiklu 2 tal-ewwel testment, halliet b’titolu ta’ legat lill-
Fondazzjoni Strickland il-proprjeta maghrufa bhala Villa Parisio, Hal-Lija,
inkluz il-kontenut tal-istess, bl-ec¢¢ezzjoni tad-deheb, tal-fidda, u oggetti
ohra prezzjuzi, somom ta’ flus, kotba tal-bank, kotba illegati, dokumenti

ohra rigwardanti titli u stocks.

4. Permezz tal-artiklu 7 tal-istess testment ir-ritrattand inghata d-dritt
tal-uzu u I-abitazzjoni tal-“guest rooms with bathroom and studies at Villa

Parisio”.

5. It-testatri¢i kienet akkwistat “Villa Parisio” permezz ta’ kuntratt datat

it-18 ta’ Marzu, 1943.
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6.

Apparti l-istess villa, kienet ukoll tippossjedi diversi proprjetajiet ohra

fosthom artijiet u strutturi li kienu jikkonfinaw I-istess villa.

Talbiet

7.

ll-werriet fetah il-kawza ritrattanda, |i permezz taghha allega

minkejja dak ordnat mit-testatri¢i, I-ezekuturi testamentarji naqsu i

jittrasferulu certi partijiet mill-wirt u ghalhekk inter alia talab lill-Qorti:

‘(1) Tiddikjara l-artijiet immarkati bil-kulur ahdar u roza fuq il-pjanta
annessa immarkata Dok ‘RS5’ kif deskritti dettaljatament fil-kuntratti tal-
akkwist annessi u immarkati Dok. ‘RS6’ u ‘RS7’ li kienu akkwistati minn
Mabel Strickland fit-2 ta’ Lulju, 1947, u fil-11 ta’ Jannar, 1954,
rispettivament, jappartjenu lir-rikorrenti Robert Hornyold Strickland skont
kif ordnat fit-testment ta’ Mabel Strickland datat il-11 t Awwissu, 1979.

(2) Tordna lill-intimati biex jimmettuh fil-pussess tal-istess artijiet.

(3) Tordna lill-intimati biex ai termini tal-artiklu 2 tal-ewwel testment
jikkonsenjawlu kwalsiasi oggett rimanenti tad-deheb jew fidda, |-oggetti
prezzjuzi kollha, illi kienu jappartjenu lill-imsemmija MS flimkien ma’
kwalsiasi flus, kotba illegati, kotba tal-banek u dokumenti ta’ titolu jew
“stock”.

(4) Tiddikjara li r-rikorrenti ghandu d-dritt li jaghmel uzu u jabita:

- Fil-kmamar indikati fil-pjanta annessa u mmarkata Dok. ‘RS3’.

- F’dawk l-ambjenti tal-imsemmija villa li normalment jintuzaw mill-
mistednin bhal, gonna, s-sala, I-kamra tal-ikel, u I-k¢ina, fost ohrajn.

Tordna I-fundazzjoni intimata biex fi zmien qasir u perentorju iffissat mill-
gorti tiddemolixxi kwalsiasi struttura li bniet fuq I-artijiet imsemmija.”

Sentenzi

8.

Permezz ta’ sentenza moghtija fl-10 ta’ Mejju 2018 il-Prim’Awla tal-
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Qorti Civili kkonkludiet Ii:

9.

“ l-artijiet in disputa jiffurmaw parti mill-kumpless ta’ proprjeta maghrufa
bhala Villa Parisio moghtija b’legat lil The Strickland Foundation;

- l-oggetti prezzjuzi (li, bhad-deheb u I-fidda, huma eskluzi mil- legat ta’
The Strickland Foundation) huma dawk li ghandhom valur ta’ iktar minn
€1000;

- il-“Bound Books” li huma ukoll eskluzi mil-legat ta’ The Strickland
Foundation huma dawk il-kotba illegati u ma jirreferux ghal “bond books”
kif suggerit mill-konvenuti;

- id-dritt ta’ uzu u abitazzjoni li jgawdi |-attur fuqg il-proprjeta maghrufa
bhala Villa Parisio huwa limitat ghal dak li huwa espressament imsemmi
fit-testment u indikat fid-dokument Dok K2, fol 61, pero dan fid-dawl tal-
osservazzjonijiet maghmula minnha, ossia li I-cameras li jinvadu I-
privatezza tal-attur ghandhom jinqalghu, u I-k¢ina li nqalghet wara I-mewt
tat-testatrici ghandha tigi ripristinata.

ll-werriet appella mis-sentenza ta’ din il-Qorti bid-doljanza li:
(a) Dwar l-estenzjoni tal-proprjeta maghrufa bhala Villa Parisio
[-Ewwel Qorti kienet Zzbaljata meta rriteniet li r-referenza ghall-
proprjeta maghrufa bhala Villa Parisio fit-testment tat-testatri¢i hija
mhux biss ghall-villa izda wkoll ghall-artijiet ta” maghha. Argumenta
li I-access mill-villa ghal dawn I-artijiet (maghrufa bhala Kerry Dairy
u 83 Main Street) huwa minimu u li I-grada zghira li biha t-testatrici
niffdet |-ghelieqi ghamlitha ghall-konvenjenza taghha u mhux biex

tassimila I-ghelieqi mal-villa.

(b) Dwar il-kontenut tal-villa u t-termini “precious articles” u
“pbound books”. Dwar il-frazi “precious articles” qal li kienet

korretta I-Ewwel Qorti in kwantu ma accettatx Il-interpretazzjoni tal-
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appellati li din tirreferi biss ghal “hagar prezzjuz” u li dak li mhux
hagar prezzjuz huwa allura “contents” u allura jispetta lill-fondazzjoni
konvenuta. Semma per ezempju gradenzi antiki u kollezzjoni ta’
pittura u gal li hu logiku li dawn jispettaw lid-dixxendenti tal-familja
Strickland.

Dwar il-frazi “bound books” ilmenta li I-ezekuturi testamentarji kienu
ghadhom ma ghaddewlux il-kotba (bound books) “documents of title

and stocks”.

(¢) Dwar l-estenzjoni tad-dritt ta’ uzu u abitazzjoni sostna li ma
jagbel xejn mal-konkluzjoni li I-ambjenti li fir-rigward taghhom huwa
ghandu dritt ta’ uzu u abitazzjoni huma dawk imsemmijin
espressament fit-testment u indikati fid-dokument K2 (fol 61). Sahaq
li t-testatri¢i ma kellhiex frasha li “tohnoq” lil min kienet thobb, lil min
ghex maghha, lil min uriha rispett. Jghid li t-testatrici riedet li huwa
jkollu t-tgawdija tal-villa b’dan pero li I-ondazzjoni tkun tista’ tuza I-
indirizz tal-villa. Ifakkar li meta sar it-testment huwa kien diga fforma
I-familja tieghu u kwindi t-testatri¢i certament kienet gieghda tfisser

li huwa juza I-villa skont kif xtaqg u ried.

10. Permezz ta’ sentenza moghtija fil-15 ta’ Novembru 2023, din il-
Qorti, diversament komposta, ikkonfermat is-sentenza appellata fejn tali

sentenza hija konformi mas-segwenti, u hassritha fil-kumplament:
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“1. Tilga’ l-ewwel (1) eccezzjoni (punt i) tal-ezekuturi testamentarji u
tilliberahom mill-osservanza tal-gudizzju;

2. Tichad l-ewwel (1) talba tal-attur biex jigi dikjarat i |-artijiet in kwistjoni
(indikati bl-ahdar u r-roza fuq il-pjanta Dok RS5) jappartjenu lilu, u allura
tilga’ t-tieni (2) eccezzjoni (punt ii) tal- fondazzjoni f'dan ir-rigward;

3. Tichad it-tieni (2) talba tal-attur biex il-konvenuti jew min minnhom
Jimmittuh fil-pussess tal-imsemmija artijiet, u allura tilga’ t-tieni ec¢ezzjoni
(punt i) tal-fondazzjoni f'dan ir-rigward;

4. Tilga’ limitatament it-tielet (3) talba tal-attur in kwantu kwalsiasi oggetti
mobbli spettanti lill-attur ghandhom effettivament jigu fizikament
konsenjati lilu u ma jibqghux iktar “konservati” ghalih, b’dan li I-precious
articles u bound books huma fis-sens interpretat minn din il-Qorti mhux
kif pretiz mill- attur;

5. Tichad ir-raba’ (4) talba tal-attur u allura tilga’ r-raba (4) e¢¢ezzjoni tal-
fondazzjoni (punt i) u tenfasizza li d-dritt ta’ uzu u abitazzjoni li l-attur
ghandu fuq Villa Parisio hija limitata ghal dawk il-partijiet immarkati bl-
isfar fuq il-pjanta Dok K2 a fol 61;

6. Tichad il-hames (5) talba tal-attur biex il-fondazzjoni tiddemolixxi
kwalsiasi strutturi li bniet fuq l-artijiet in kwistjoni;

7. Tichad is-sitt (6) talba tal-attur biex fin-nuggas jigi awtorizzat
jiddemolixxi tali strutturi hu bi spejjez tal-fondazzjoni;

8. Tichad is-seba’ (7) talba tal-attur biex |-ezekuturi testamentarji jaghtu
rendikont tal-amministrazzjoni taghhom.”

It-talba ghal ritrattazzjoni

11. ll-werriet gieghed jitlob it-thassir u s-smigh mill-gdid ta’ din is-
sentenza moghtija minn din il-Qorti abbazi ta’ allegat ksur tal-Art. 811(e),

(9) u (I) tal-kodic¢i ritwali. ld-doljanza tieghu tikkonsisti fi tlett ilmenti:

L-ewwel ilment.

12. Hemm zball ta’ fatt u ta’ ligi dwar l-estensjoni ta’ Villa Parisio
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(Art. 811(e) u (I) tal-kodic¢i ritwali).

13.

Dwar l|-estensjoni ta’ Villa Parisio fid-dispozizzjoni testamentarja,

din il-Qorti diversament komposta rragunat hekk:

“‘Huwa jsostni li kienet Zzbaljata I-Ewwel Qorti meta rriteniet li r-referenza
ghall-proprjeta maghrufa bhala Villa Parisio fit-testment tat-testatrici hija
mhux biss ghall-villa izda wkoll ghall-artijiet. Jargumenta li I-a¢¢ess mill-
villa ghal dawn l-artijiet (maghrufa bhala Kerry Dairy u 83 Main Street)
huwa minimu u li I-grada zghira li biha t-testatri¢i niffdet |- ghelieqi
ghamlitha ghall-konvenjenza taghha u mhux biex tassimila |- ghelieqi
mal-villa.

-omissis-

(i) L-estensjoni ta’ Villa Parisio li thalliet b’legat lii The Strickland
Foundation:

20. Wahda mill-kwistjonijiet ewlenin bejn [-attur u I-fondazzjoni
konvenuta tirrigwarda l|-estensjoni tal-proprjeta maghrufa bhala Villa
Parisio li Mabel Strickland halliet b’titolu ta’ legat lill-fondazzjoni. Filwaqt
li [-attur isostni li tali legat jirrigwarda I-villa per se biss (indikata bil-kulur
isfar fuq il-pjanta Dok RSS5, fol 28), il-fondazzjoni konvenuta ghall-
kuntrarju ssostni li I-legat jinkludi wkoll I-artijiet indikati bl-ahdar u bir-roza
fuq l-istess pjanta, liema artijiet huma acéessibbli mill-villa.

21. Jigi spjegat li t-testatri¢i akkwistat |-imsemmija proprjeta permezz
tas-segwenti kuntratti:

(@) fit-18 ta’ Marzu 19431 permezz ta’ kuntratt fl-atti tan-Nutar 1
Kuntrat esebit mill-attur a fol 21 et seq;

Edward Calleja Schembri akkwistat il-proprjeta Villa Parisio;

Fuq l-estratt mill-property ledger tat-testatri¢i2 din il-proprjeta hija
intitolata “Villa Parisio Lija” u hija deskritta bhala “Villa Parisio with
gardens, lands, and garage, situated in Narrow Street, Lija.”

(b) fit-2 ta’ Lulju 19473 permezz ta’ kuntratt fl-atti tan-Nutar Edward
Calleja Schembri akkwistat I-utile dominju perpetwu ta’ bic¢tejn art f
Hal Lija: wahda tkejjel erbat itmien (4T) u l-ohra tomnejn (2T) (i
flimkien jidher li jaghmlu I-parti indikata bl-ahdar fuq il-pjanta Dok
RS5).

Fuq l-estratt mill-property ledger tat-testatrici4 din il-proprjeta

(konsistenti f'bic¢tejn art) hija intitolata “Kerry Dairy” u hija deskritta
bhala:
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“(1) a field with two buildings situated in Hal Lija, known as Ta’ San
Roccu” consisting of three plots of lands with a well and several trees
accessible by the lane abutting on Strait Street and also on Strada
Naxaro and Musta with a door on the last mentioned road on which
there is a Statue of St Rocco....AREA: 4 tumoli....GROUND RENT: £20
per annum....SUB GROUND RENT rent...£8 per annum;

(2) a field in Hal Lija...AREA: 2 tumoli (about), BOUNDARIES: on the
east by property of George Mompalao Depiro, on the south by property
now transferred to the Hon. Mabel Strickland, on the west by same
property, GROUND RENT: £5 per annum....”

(c) Fil-11 ta’ Jannar 19545 permezz ta’ kuntratt fl-atti tan-Nutar Alex
Sceberras Trigona akkwistat b’titolu ta’ ¢cens ghal 80 sena mill-1 ta’
Jannar 1954 bi¢c¢a art, ossia “garden at Casal Lija, High Street,
number eighty three (83)” bil-kejl ta’ ¢irka “seven sighan” u konfinanti
in parti ma’ “property of Miss Mabel Strickland”. I1¢-¢ens huwa indikat
bhala “seventeen pounds, ten shillings” fis-sena. (Jidher li din hija I-
art immarkata bir-roza fuq il-pjanta Dok RS5).

Fuq l-estratt mill-property ledger tat-testatrici6 din il-proprjeta hija
intitolata “Garden No 83, Main Street, Lija, adjoining Villa Parisio” u
hemm imnizzel li tali art tikkonfina in parti ma’ proprjeta ta’ Miss
Strickland u tkejjel 1T.1M.0OM (ekwivalenti fil-fatt ghal 7 sighan)

22. L-attur fl-appell tieghu jargumenta li minkejja I|-fatt li zitu ghamlet
dawn l-artijiet ac¢essibbli mill-villa, I-ac¢ess huwa wiehed minimu u bl-
ebda mod ma biddel il-konfigurazzjoni tal-hitan limitrofi tal-gonna. Jghid
li kieku zitu riedet tassimila tali proprjetajiet mal-villa biex jiffurmaw parti
integrali minnha, I-ewwel hada li kienet taghmel kien ikun li tnehhi |-hitan
gholjin li jisseparaw ghalga minn ohra biex ikun hemm territorju wiehed.
Jenfasizza li dawn I-artijiet kienu fil-fatt maghrufa bhala Kerry Dairy u 83,
Main Street u kellhom entrata separata mit-trig. Jenfasizza wkoll li minn
tali artijiet kienu jitkabbru hxejjex ghall-lukanda Xara Palace, ukoll
proprjeta ta’ zitu, u ghalhekk isostni li hija akkwistat tali artijiet mhux biex
tkabbar il-villa izda ghal skopijiet ta’ negozju separat.

23. Din il-Qorti perd ma tistax tinjora I-fatt li mill-property ledger ta’ Mabel
Strickland jirrizulta li I-artijiet formanti I-Kerry Dairy (¢joé dawk indikati bl-
ahdar fuq il-pjanta Dok RS5) fil-fatt kienet tgishom bhala parti mill-villa,
tant li anke |-parti z-zghira 83 Main Street (¢joé dik indikata bir- roza fuq
il-pjanta Dok RS5) li tmiss maghhom kienet tirreferi ghaliha bhala
“adjoining Villa Parisio”. Minn din il-frazi mhux biss jirrizulta li I-Kerry
Dairy (li fiha kien hemm anke t-tennis court) kienet titgies bhala Villa
Parisio mit-testatri¢i, izda wkoll li I-art maghrufa bhala 83, Main Street,
kienet fil- fatt maghquda ma’ dik il-parti ta’ Villa Parisio maghrufa bhala
Kerry Dairy. B’hekk ifisser li Mabel Strickland kienet tqis I-artijiet in
kwistjoni bhala parti mill-villa taghha. Il-fatt li kienet tirreferi ghalihom
bhala Kerry Dairy u 83, Main Street ma jnaggasx mill-fatt li kienet
tgishom bhala parti mill-villa. Fil-fatt in-neputija ta’ Mabel Strickland
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stess, Lady Marianna (Viscountess Monckton of Brenchley) li ghamlet
zmien tghix fil-villa fl- affidavit taghha7 xehdet hekk:

“During my time living at Villa Parisio the grounds surrounding the villa
were always considered as one property with the villa. Whenever guests
cames over they were walked over all of the property and many of them,
including people from the office of Allied Newspapers made use of the
tennis court found in these grounds.

Mabel used to keep many animals in these grounds. This was a past-
time of hers which gave her much pleasure.”

24. Rilevanti wkoll f dan ir-rigward hija x-xiehda bl-affidavit8 tal-Prof
Joseph Max Ganado fejn ukoll xehed fis-sens li |-artijiet ta’ hdejn il- villa
(li fihom anke kien hemm tennis-court u annimali) kienu megjusa bhala
parti mill-villa fejn Strickland anke kienet iddawwar il-mistidnin taghha:

“4) When | returned to Malta | was in my early twenties and Mabel used
to invite me often to lunches or dinners, as | was prepared to fill in places
at table as required. | used also to be a companion for her nieces (who
were her secretaries) and other young guests and play with them at
table-tennis or tennis. That was convenient for her to get us out of her
way during her conversations with her main guests.

5) She used to take her guests around the gardens down to the door ta’
Santu r-Rokku on the Mosta Road further down from the tennis court.

6) | was aware that she had some hens and other animals in some of the
sheds of rooms. On on occasion she wanted to give me a small donkey,
which | refused but she insisted, however my mother was equally
persistent in refusing it. We did not have the place for it, people to look
after it, and clean it and also we know that donkeys may have dangerous
tantrums. Connie used to give me some plants and avocado pears which
had been given to me from the Villa. | am mentioning these things to
illustrate the fact that the whole area of Villa Parisio formed part of
Mabel’s residence as one property....”

25. Notevoli ukoll hija I-verzjoni li jaghti I-Professur Guido De Marco fl-
affidavit tieghu:

“Eventually Mabel Strickland nominated the Foundation to be the legatee
of her shares in Allied Newspapers Ltd and specified that Villa Parisio be
part of this legacy in favour of The Strickland Foundation with Villa Parisio
being the seat of the Foundation.

When we were discussing with Mabel Strickland the property known as
Villa Parisio she was explicit in including in such property the garden, the
tennis court and grounds attached to such villa as she considered them
to be one whole with the building where the villa is located. At no time
was there any doubt in her mind that the property known as Villa Parisio
included such grounds, including gardens and tennis court. This was the
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reason why in the Will, Villa Parisio was not put down as the premises
but “the property known as Villa Parisio” to include in such description all
such property as was attached to and forming part of Villa Parisio. This
was the explicit will of Mabel Strickland.

When | used to visit Mabel Strickland as a guest for dinners or lunches,
she was particularly proud to show us around the grounds of the villa
including, besides the gardens, the tennis court and other land adjacnet
to such tennis court and gardens. She was also very proud of her
agricultural products as well as of the poultry she raised.”

26. Sinifikanti huwa wkoll il-fatt li dawn l-artijiet in disputa gew akkwistati
mit-testatrici u mniffda ma’ Villa Parisio ferm gabel ma ghamlet it-
testment u ghalhekk langas ma huwa applikabbli I-Artikolu 708 tal- Kodici
Civili li jipprovdi li :

“708. Meta t-testatur li jkun halla b’legat il-proprjeta ta’ immobbli, ikun
kabbar dik il-proprjeta b’akkwisti ohra li jsiru wara, dawn |-akkwisti, ghad
li jkunu jmissu mal-fond imholli b’legat, ma jitgisux li jaghmlu sehem mil-
legat minghajr ma ssir dispozizzjoni gdida.”

27. Issa l-attur jargumenta wkoll li barra I-artijiet in kwistjoni kien hemm
art ohra, maghrufa bhala “Taz-Zebbug” li tmiss mal-villa u li similment
kienet tinfed permezz ta’ grada kbira, u jenfasizza li I-fondazzjoni
originarjament ippretendiet li hija parti mill-villa ukoll izda imbaghad
irrinunzjat ghal kull pussess fir-rigward qgabel l-istituzzjoni tal-kawza.
Jargumenta li |-artijiet in kwistjoni kellhom jigu ttrattati bl-istess mod.

28. Huwa utli f'dan ir-rigward li ssir referenza ghal dak li gie dikjarat mill-
ezekuturi testamentarji bhala I-legati imhollija lil The Strickland
Foundation (List X, fol 57). In kwantu jirrigwarda |-legat tal-immobbli Villa
Parisio, dan gie indikat bhala dak li deskritt fid-dokument “stricval.003”
(fol 58) u I-pjanta annessa (fol 60).

29. Mid-dikjarazzjoni li ghamlu I|-ezekuturi testamentarji ta’ dak li
jikkomprendi |-proprjeta Villa Parisio u I-pjanta relattiva (fejn wiehed irid
japprezza li I-kuluri ¢¢araw biz-zmien) jidher li originarjament I-art ta’ mat-
trig (hdejn i¢-¢imiterju) kienet gieghda ttigies bhala li tifforma wkoll parti
minn Villa Parisio.

30. ll-Professur Ganado fl-affidavit tieghu9 spjega hekk fir-rigward ta’ din
[-art:

“‘Meta l-attur baqa’ jinsisti fuq dawn il-partijiet tal-gonna tal-villa jiena
ikkummentajtlu li I-unika parti li kienet diskutibbli kienet il-bi¢¢a art li d-
decujus kellha xi terz indiviz taghha biss u z-zewg terzi I-ohra kienu ta’ xi
terzi. Din hi |-“olive grove” li jirreferi ghaliha. Ma nafx jekk id-decujus kinitx
ippruvat takkwista z-zewg terzi. Wara mewtha ahna ma ppruvajniex biex
insibu ta’ min kienu jew biex nakkwistawhom.”
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31. Fir-risposta tal-appell taghha |-fondazzjoni fil-fatt spjegat li din I-art giet
ittrattata b’'mod differenti minn dawk in kwistjoni (¢joé ma baqghetx titqies
bhala parti mill-villa) minhabba li Mabel Strickland kellha biss 1/3 indiviz
minnha.

32. Ikkunsidrat dan kollu din il-Qorti tikkondividi pjenament il- konkluzjoni
tal-Ewwel Qorti li I-legat tal-proprjeta maghrufa bhala Villa Parisio imholli
lill-fondazzjoni konvenuta tinkludi |-artijiet in disputa, ¢joé dawk immarkati
bl-ahdar u bir-roza fug Dok RS5.”

14.  Hornyold-Strickland jilmenta li din il-Qorti skartat il-principju
applikabbli skont I-Art. 1009 tal-Kodiéi Civili li (skontu) jghid li fdubju dwar
l-estensjoni jew kwantita ta’ legat, Il-interpretazzjoni tkun favur |-eredi.
Applikazzjoni korretta tal-ligi kellha twassal ghal definizzjoni ristretta tal-

limitrofi ta’ Palazzo Parisio.

15.  Dinil-Qorti rat li I-imsemmi Art. 1009 jaqgra hekk:

“Fid-dubju, il-konvenzjoni tigi mfissra kontra dak li favur tieghu saret I-
obbligazzjoni u favur dak illi ntrabat bl-obbligazzjoni.”

16. Din id-dispozizzjoni tirreferi ghall-kuntratti, u mhux ghat-testmenti.
Tant li gieghda f§lll ta’ Sub-Titolu | ta’ Titolu IV ta’ Tagsima Il tat-Tieni

Ktieb tal-Kodi¢i Civili intitolat Fuq I-Interpretazzjoni tal-Kuntratti.

17. ll-kittieb Franciz Rousset! jghid li r-regoli ermenewtici dwar I-
interpretazzjoni tal-kuntratti ma messhomx gew inkluzi fil-Kodi¢i Civili
(Franciz). ll-Kodic¢i messu gie limitat ghall-parti koattiva tad-dritt. 1l-parti
interpretattiva messha thalliet ghad-dottrina u I-gurisprudenza. Hekk kif

l-interpretu ma jistax juzurpa |-funzjoni legislattiva billi jbiddel il-ligi; hekk

L Rousset, De la lettre des lois, nella Revue critique de legislation, anno 1887.
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ukoll il-legislatur m’ghandux juzurpa I-funzjoni tal-interpretu. Ma’ din |-
interpretazzjoni jagbel l-awtur klassiku Taljan Lomonaco.? Isostni li r-
regoli ta’ interpretazzjoni msemmija mhumiex imperattivi u I-imhallef jista’
jitbieghed minnhom skont i¢-¢irkostanzi. Bizzejjed cirkostanza zghira ta’
fatt biex jirrendihom inapplikabbli. Anke |-Qorti ta’ Kassazzjoni ta’ Ruma3
stabbiliet li dawn in-normi mhumiex massimi ta’ dritt assolut, imma
sempli¢ci normi biex jiggwidaw lill-imhallef. Din il-linja ta’ hsieb giet
addottata wkoll minn dawn il-Qrati.

113

... la legge fornisce norme indicative e dimostrative, non che criteri
direttivi come mezzi di interpretazione, senza vincolare la liberta® del
giudicante, da cui si tiene necessariamente si tiene conto delle
circostanze speciali in ciascuno caso.*”

18. L-imsemmija Qorti tal-Kassazzjoni stabbiliet li ghalhekk meta
mhallef isib in-normi msemmija inapplikabbli ghall-kaz li jkollu quddiemu
minhabba r-rieda diversa tal-kuntrattanti, ma jistax isir ilment dwar

vjolazzjoni tal-ligi quddiem il-Qorti ta’ Kassazzjoni.

19. Din il-Qorti tagbel perfettament ma’ dan ir-ragunament, li allura

tapplikah ghall-pro¢ediment tar-ritrattazzjoni.

20. Din il-Qorti mhix konvinta |i I-Art. 1009 japplika ghad-
dispozizzjonijiet testamentarji. Imma anke jekk jitgies li I-Art. 1009

japplika wkoll ghall-interpretazzjoni ta’ dispozizzjonijiet testamentatriji, in-

2 Giovanni Lomonaco, Delle Obbligazioni e dei Contratti in Genere, 2a ediz. Vol I pagni 245, 246, 247 (ippubblikat
fis-sena 1912).

3 Cass. Roma 28 t’April 1880.

4 Elena Micallef v. Eduardo Ciantar 03.01.1884 Prim’Awla
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nuqqgas li jigi applikat minn xi Qorti ma jsarrafx fapplikazzjoni hazina tal-

ligi, ghar-raguni li mhuwiex norma imperattiva tad-dritt.

21. Iktar minn hekk, anke li kieku kellu jitgies bhala norma li torbot lill-

gudikant, dan I-Artiklu xorta wahda mhuwiex applikabbli ghal dan il-kaz.

22. F’dan il-kaz, din il-Qorti diversament komposta waslet ghall-
konkluzjoni ¢ara dwar ir-rieda tat-testatrici. Dan ghamlitu kemm minn
ezami tal-kliem uzat fit-testment innifsu kif ukoll mill-provi prodotti, li wrew
bic-Car li t-testatrici kienet tqis l-artijiet in kwistjoni bhala parti mill-villa.
Ghalhekk fl-assenza ta’ dubju I-Qorti ma kellha I-ebda bzonn li tirreferi

ghall-Art. 1009.

23. Ir-ritrattand jghid ukoll li din il-Qorti zbaljat meta rriferiet ghall-Art.
708 tal-Kodi¢i Civili. Dan mhux il-kaz. Ghamlet hekk biex tirrileva
korrettement li dan japplika ghal meta tizdied proprjeta wara li jkun sar it-
testment, u mhux ukoll ghal proprjeta li tkun zdiedet gabel, kif gara fil-kaz

prezenti.

24. lIr-ritrattand jilmenta li hemm ukoll zball ta’ fatt ghaliex it-testatrici
kienet sid tal-villa izda mhux tar-raba’ in kwistjoni li tieghu kienet utilista
b’¢ens temporanju ta’ 80 sena. Din il-Qorti ddecidiet fuq is-suppozizzjoni

zbaljata li kienet sid tar-raba’ wkoll.
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25.  Majirrizultax li din il-Qorti diversament komposta injorat dan il-fatt,
ghaliex ghamlet riferenza espressa ghal kull porzjon art |i akkwistat
b'’¢ens. Id-decizjoni taghha ma Kkinitx ibbazata fuq dan il-fatt. Ma
kkonkludietx li I-artijiet akkwistati b’¢ens temporanju jiffurmaw parti mill-
villa ghaliex hasbet erronjament li kienu ghand it-testatri¢i b’titlu ta’
proprieta assoluta. 1l-Qorti waslet ghad-decizjoni taghha wara i
nterpretat il-kliem “property known as Villa Parisio” (u mhux sempli¢iment
Villa Parisio). Ghalhekk id-decizjoni mhix

“... ibbazata fuqg is-suppozizzjoni ta’ xi fatt li I-verita tieghu tkun bla

ebda dubju eskluza, jew fuq is-suppozizzjoni li ma jezistix xi fatt, li
[-verita tieghu tkun stabbilita pozittivament®”

26. Barra minn hekk, hemm kundizzjoni ohra li ma gietx sodisfatta:

. basta li, fil-kaz il-wiehed u l-iehor, il- fatt ma jkunx punt
ikkontestat illi jkun gie deciz bis- sentenza.®”

27. L-estensjoni tal-villa kienet is-suggett ta’ dwell mill-iktar akkanit

bejn il-partijiet kontendenti f'din il-kawza.

28. Dinir-raguni ghalhekk mhix wahda li taghti lok ghar-ritrattazzjoni.

lt-tieni Iment:

29. Hemm zball dwar is-seba’ artiklu tat-testment (dritt ta’ uzu u

abitazzjoni) — Art. 811(e) u 811(g).

5 Art. 811(1) Kap. 12.
6 1bid.

Pagna 14 minn 24



App. Civ.34/2010/3

30. Dwar it-tifsira ta’ dan I-artiklu tat-testment, din il-Qorti diversament
komposta rragunat hekk:

“33. Kwistjoni ohra bejn |-attur u I-fondazzjoni tirrigwarda |-estensjoni tad-
dritt ta’ uzu u abitazzjoni li jgawdi I-attur fuq Villa Parisio. Fit-testment
taghha Mabel Strickland iddikjarat li kienet qieghda thalli lill-attur id-dritt
ta’ uzu u abitazzjoni “of the guests rooms with bathroom and study at
Villa Parisio provided that the enjoyment of such right shall not interfere
with the work of the foundation.” L-attur jinterpreta tali frazi b’mod
wiesgha filwaqt li I-fondazzjoni tinterpretaha b’mod ristrett.

34. L-Ewwel Qorti kkonkludiet li mit-testment jirrizulta li l-intenzjoni ta’
Mabel Strickland kienet li tillimita [-uzu u I-abitazzjoni specifikatament
ghall-kmamar indikati fit-testment u fdan ir-rigward tirreferi ghall-kmamar
indikati fug Dok K2 a fol 61. Ziedet tghid perd li I-cameras tas-sigurta li
geghdin iservu biex jinvadulu I-privatezza ghandhom jingalghu u li I-kéina
li ssemmi mart l-attur, li nqalghet wara li mietet it-testatri¢i ghandha tigi
ripristinata ghall-istat li kienet fil-mument tal-mewt taghha.

35. L-attur ma jaqgbilx mal-interpretazzjoni “ristretta” li I-Ewwel Qorti tat
lill-frazi “guests rooms”. Huwa jargumenta li bl-Ingliz tali frazi normalment
tirreferi ghall-kmamar kollha i juzaw il-mistidnin meta jzuru dar, tibda
mill- bieb ta’ barra u tinkludi I-entrata, kc¢ina, kamra tal-ikel, kamra tal-
pranzu u gonna - u forsi mhux ukoll kmamar Ii jintuzaw ghax-xoghol
bhall- uffic¢ju u studju - imma gatt ma hi limitata ghall-kmamar tas-sodda
u |- kmamar tal-banju. Isostni li dawn il-“guests rooms” ghandhom
jinghataw l-interpretazzjoni “logika” taghhom. In oltre jghid li jekk wiehed
jifli bir- reqga I-kelma “bathroom” kif miktuba mit-testatric¢i, din hija fil-
plural mhux fis-singular: jghid li dan anke b’sens komun ghaliex it-
testatrici kienet taf li kellu familla u ma kienx mistenni minnha i
tissoggettahom ghall-uzu ta’ kamra tal-banju wahda.

36. Din il-Qorti tagbel mal-argument li taghmel il-fondazzjoni fis-sens illi
I-frazi “guests rooms with bathoom and study” tfisser proprju “guests
rooms with bathroom and study” ghaliex kieku t-testatrici riedet thalli lill-
attur juza I-maggor parti tal-villa bl-eskluzjoni ta’ xi kmamar, kienet
specifikatament tghid hekk, haga li m’ghamlitx. Tagbel ukoll mal-
fondazzjoni li I-kelma “bathroom” hija fis-singular, ghaliex fejn it-testatrici
ghamlet referenza ghal xi oggetti fil-plural wiehed jista’ jara sewwa I-ittra
“s” fit-tarf tal-kelma, u dan c¢ertament ma kienx il-kaz fir-rigward tal-
“bathroom”.

37. L-attur ikompli jargumenta li wiehed ghandu jithem li zitu ma kellhiex
f rasha li “tohnoq” lil min kienet thobb, li “tohnoq” lill-eredi taghha, i
“tohnoqg” lil min ghex maghha, li “tohnoq” lil min uriha rispett u mhabba.
Issa apparti li dwar id-dritt ta’ uzu u abitazzjoni t-testment jghid dak i
jghid - xejn izjed u xejn inqas - l-attur hawnhekk donnu gisu gieghed
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jaghti |- impressjoni li din il-villa kienet I-unika proprjeta li kellha zitu u li
jekk id- dritt ta’ uzu u abitazzjoni tieghu se jkun limitat ghall-dawk il-
kmamar i jissemmew fit-testment allura jigi li hu u I-familja tieghu sejrin
ibatu, meta dan zgur ma kienx l-intenzjoni ta’ zitu. Dan assolutament
mhux il-kaz ghaliex bhala I-eredi universali taghha wiret diversi
proprjetajiet ohra, inkluz ix-Xara Palace; qajla ghalhekk jista’ jinghad li
bil-fatt li zitu hallietlu d-dritt li juza |-kmamar tal-mistidnin, il-kamra tal-
banju u I-istudju go Villa Parisio kienet gieghda “tohonqu”. Kif
tikkummenta I-fondazzjoni, hija pjuttost assurda |-asserzjoni tal-attur i t-
testatri¢i riedet li huwa jkollu “t- tgawdija tal-villa b’dan perd illi I-
fondazzjoni tkun tista’ tuza I|-indirizz tal- villa.” Tant dan mhux il-kaz li
anke fir-rigward tad-dritt ta’ uzu u abitazzjoni fir-rigward tal-kmamar
specifikatament imsemmija minnha fit- testment ghamlet limitazzjoni,
ossia “provided that the enjoyment of such right shall in no way interfere
with the work of the foundation.”

38. Issa dwar fejn jinsabu |-“guests bedrooms and bathroom and study”
[-attur jilmenta bil-fatt li I-Ewwel Qorti kkonkludiet li dawn huma dawk il-
kmamar indikati fuq il-pjanta Dok K2 (fol 61).

39. Huwa jilmenta li m’hemmx evidenza ¢ara li dawk kienu I-kmamar.

40. Rilevanti fdan ir-rigward huwa dak li xehed il-Professur Ganado fl-
affidavit tieghu10, fejn spjega li ¢ertu Connie Baldacchino, li kienet
impjegata fil-villa, kienet spjegatlu ezatt liema kienu:

“11. With regard to the reservation in favour of Robert Hornyold
Strickland of the “use and habitation of the guest rooms, bathroom and
study” | had asked Connie Baldacchino to show these areas to me. She
showed me the two (2) rooms, (one medium sized and a small one
nearby), the bathroom and the study. Here again there was no doubt that
the reservation referred only to these two rooms, bathroom and study.
The words used in the Will fitted them precisely and the first time that
one realised that there was a claim of seven bedrooms was when the
recent letter of August 2007 was received from Dr Joseph Schembiri.
Apart from the said two bedrooms, bathroom and study, the reservation
did not extend to any other areas of the villa.”

41. Huwa imbaghad faffidavit sussegwenti11 jenfasizza kemm din
Connie Baldacchino kienet il-“factotum” gewwa Villa Parisio u jkompli
jelabora hekk dwar il-kmamar:

“‘Naghmel referenza..... ghal para 11 fejn semmejt li Connie Baldacchino
li kienet impjegata u I|-“factotum” fil-villa u |-confidante tad-decujus u
kienet wrietni I-kmamar li d-decujus kienet halliet |-uzu u I-abitazzjoni
taghhom lill-attur, cioe’ “the right of use and habitation of the guests
rooms with bathroom and study”. Meta kkummentaijt li I- istudju li wrietni
ma Kinitx kamra izda intrata, avolja kien hemm skrivanija go fih, hi
rrispondiet li dak l-ispazju kien jissejjah “study” u indikatli l-iskrivannija li
kienet hemm u li bagghet hemm sa fejn naf jien anke sa llum. Naf li
Connie kienet wriet I-istess ambjenti lil Guido de Marco meta talabha biex

Pagna 16 minn 24



App. Civ.34/2010/3

turihomlu. Sfortunatament Connie Baldacchino mietet Zmien wara. Nista’
nghid li dawn l-ambjenti jikkonformaw mal-ambjenti deskritti fl-istess
testment billi jikkonsistu f zewg guest rooms li maghhom hemm
“bathroom” u “study”.”

42. Dan li xehed il-Professur Ganado huwa korroborat mill-pjanta tal-villa
li fil-fatt ipprezenta |-attur stess, a fol 19, fejn kull parti hija fil-fatt indikata.

43. Din il-Qorti gieghda timmarka b’¢irku ahmar dawk il-kmamar li gew
indikati bl-isfar fuq Dok K2. Fil-fatt jidhru li huma “Bed 5, Bed 6, Bath, u
Ante Chamber”. Din l-ante chamber jidher li hija proprju |-“entrata” li
jirreferi ghaliha |-Professur Ganado, fejn Connie Baldacchino kienet
spjegatlu li ghalkemm ma kinitx “kamra” kienet fil-fatt titgies bhala I-
istudju. Fil-fatt din il-‘kamra” fiha zewg bibien fac¢ata ta’ xulxin li kull
wiehed minnhom jaghti ghal bitha.

44. Rilevanti ukoll hija dik il-parti tal-affidavit tal-Professur Guido de
Marco fejn jghid hekk dwar Connie Baldacchino u I|-estenzjoni tad-dritt
ta’ uzu u abitazzjoni li Mabel Strickland halliet lill-attur:

“A personality which one immediately met when going to the Villa w as
Connie Baldacchino. Connie evolved from maid service to Maid-in-
Waiting. She was confidante to Ms Strickland and ran the Villa including
the grounds forming part of the said Villa and the raising of fowl to provide
for the needs of Villa Parisio as well as providing vegetables, eggs and
other agricultural products for the need of the Villa as well as, at that time,
the needs of Xara Palace Hotel which belonged to Mabel Strickland.

The secret wills of Mabel Strickland were, in the main, drafted by me
mostly under the dictation by Mabel Strickland herself. My intervention
was to give legal character to the Will. When it came to the area described
in the Will as the guest rooms, Mabel Strickland was explicit in her
description, the wording used in the Will was the description which she
herself chose.”

(Rikors tal-appell tal-fondazzjoni).

47. Kwantu ghall-ordni moghtija mill-Ewwel Qorti dwar il-k¢ina, ossia biex
din tigi ripristinata ghall-istat li kienet fiha meta mietet it-testatri¢i,
ghandha ragun il-fondazzjoni thossha aggravata. Ladarba jirrizulta li d-
dritt ta’ uzu u abitazzjoni li jgawdi |-attur ma jinkludi |-ebda k¢ina, ma
kienx il-kaz li I-Ewwel Qorti taghti ordni simili u I-fondazzjoni kellha kull
dritt taghmel xoghlijiet f' tali k¢ina. (Fil-fatt kif anke a¢c¢ennat l-istess
fondazzjoni fl-appell taghha, kienet Zbaljata I|-Ewwel Qorti meta
fparagrafu 58 galet li “skont I-intimati d-dritt ta’ uzu u abitazzjoni kon¢ess
lir-rikorrenti hu limitat ghal kamra tas-sodda wahda, kamra tal-banju
wahda u ghal k¢ina zghira annessa mal-kamra tas-sodda”).
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31. L-ilment tar-ritrattand f'dan ir-rigward huma fl-ewwel lok li din il-
Qorti diversament komposta interpretat hazin il-kliem “guest rooms” fil-

kuntest tas-seba’ artiklu tat-testment.

32. Din il-Qorti tgis li interpretazzjoni Zzbaljata ta’ dispozizzjoni
testamentarja mhijiex zball ta’ ligi u ghalhekk ma tinkwadrax ruhha fil-

parametri tal-Art. 811(e).

33. Fit-tieni lok, ir-ritrattand jilmenta |i din il-Qorti diversament
komposta nagset li tikkunsidra d-definizzjoni ta’ abitazzjoni skont Art. 393

tal-Kodici Civili.

34.  Din il-Qorti tgis li I-fatt li Qorti ma taghmilx riferenza ghal xi ligi
partikolari mhux minnha nnifisha raguni ghal ritrattazzjoni. Fi kwalunkwe
kaz kien ¢ar x’riedet tfisser it-testatrici b’dawn il-kliem u I-Qorti rriferiet
ghat-test tat-testment biex waslet ghall-konkluzjonijiet taghha. lt-tifsira li
t-testatri¢i tat lill-kliem mhumiex identi¢i ghall-kliem tal-ligi. Li jghodd

huwa r-rieda tat-testatric¢i u hija din ir-rieda li I-Qorti applikat.

35. Ir-ritrattand jilmenta wkoll li [-Qorti nagset li tapplika Art. 722 tal-
Kodi¢i Civili. Skont dan I-Artiklu, meta I-haga mhollija legat ma tkunx
determinata, il-jedd tal-ghazla jmiss lill-werriet. Dan I-Artiklu jirreferi ghall-
identifikazzjoni ta’ oggett ta’ legat. ll-kaz prezenti huwa differenti.

Mhuwiex kaz ta’ identifikazzjoni mill-werriet ta’ oggett moghti b’legat. Si
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tratta ta’ identifikazzjoni ta’ parti minn oggett imholli b’legat rizervata ghall-
uzu u abitazzjoni tal-werriet. Hija sitwazzjoni fattwali bil-kontra ta’ dik

ikkontemplata fl-Art. 722.

36. Ir-ritrattand jilmenta wkoll li din il-Qorti diversament komposta

iddecidiet extra petita rigward ir-raba’ talba tieghu.

37. Permezz tar-raba’ talba tieghu, l-attur, issa ritrattand, talab lill-

Qorti:

“Tiddikjara li r-rikorrenti ghandu d-dritt li jaghmel uzu u jabita fil-kmamar
indikati fil-pjanta annessa u mmarkata Dok. ‘RS3’ u inoltre jaghmel uzu ta’
dawk I-ambijenti tal-imsemmija villa li normalment jintuzaw mill-mistednin
bhal, gonna, s-sala, I|-kamra tal-ikel, u |- kcina, fost ohrajn; u
konsegwentement tordna lill-intimati jew min minnhom biex fi zmien gasir
u perentorju iffissat mill-qorti, jaghtu lir-rikorrenti access ghall-ambjenti
indikati fil-paragrafu precedenti biex jezercita d-dritt ta’ uzu u abitazzjoni
imholli lilhu mit-testatrici Mabel Strickland fit-testment taghha tal-11
tAwwissu, 1979.”

38. Ghal din it-talba, il-konvenuti laqghu permezz tat-tielet e¢¢ezzjoni

taghhom li:

“(i) Id-dritt ta’ uzu u abitazzjoni hu fir-rigward tal-“guest rooms with
bathroom and study” li mhumiex |-ambjenti indikati fir-rikors guramentat
promotur izda dawk indikati fil-pjanta immarkata Dok. ‘K2’, (ara foll 61), li
taghhom r-rikorrenti jgawdi dawn id-drittijiet skont it-testment;

(i) It-testment ma jsemmi ebda dritt ta’ uzu ta’ gonna, sala, kamra tal-ikel,
kcina jew ambjenti ohra kif ged jippretendi l-attur, anzi d-dritt ta’ uzu u
abitazzjoni hu servitu’ personali u bhala ghandu jigi interpretat
restrittivament u inoltre hu l-istess testment li jillimita dawn id-drittijiet bil-
kliem “... provided that the enjoyment of such right shall in no way interfere

with the work of the foundation”.
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39. Dwar din it-talba u I-e¢¢ezzjoni, din il-Qorti ddeciet hekk:

“5. Tichad ir-raba’ (4) talba tal-attur u allura tilga’ r-raba (4) e¢¢ezzjoni tal-
fondazzjoni (punt i) u tenfasizza li d-dritt ta’ uzu u abitazzjoni Ii |-attur
ghandu fuq Villa Parisio hija limitata ghal dawk il-partijiet immarkati bl-isfar
fuq il-pjanta Dok K2 a fol 61.”

40.  Skontir-ritrattand, din id-decizjoni, in kwantu tiddefenixxi I-kontenut

tad-dritt ta’ uzu u ta’ abitazzjoni, johrog ‘il barra mill-ambitu tal-petitum.

41. Din il-Qorti tirrileva gabel xejn li mhux gieghed jigi allegat li nghata
izjed milli ntalab (ultra petita— Art. 811(g)); izda li s-sentenza giet moghtija
fuq haga mhux imdahhla fit-talba (extra petita — Art. 811(f)). Ghalhekk ir-
ritrattand qieghed jicc¢ita dispozizzjoni zbaljata. Japplika Art. 811(f) mhux
(g). Skont Art. 816 tal-kodi¢i ritwali, ir-ritrattand ghandu “jsemmi d-
dispozizzjonijiet ta’ dak I-artiklu li jghoddu ghal dawk ir-ragunijiet”. Din
hija dispozizzjoni li timponi espressament formalita rigida u mhux tas-
soltu, ghaliex bhala regola generali min jiftah kawza mhux marbut i
jsemmi d-dispozizzjonijiet tal-ligi li fughom ikun gieghed iserrah it-talba
tieghu. Sta ghall-Qorti li ssib il-ligi applikabbli, kif jixhdu I-brokardi da mihi
factum, dabo tibi ius u iura novit curia. Dan ghaliex ir-ritrattazzjoni hija
pro¢edura straordinarja fejn il-ligi timponi formalizmu strett. [I-Qorti ma
tistax tapplika raguni tar-ritrattazzjoni differenti minn dik pretiza mir-

ritrattand.
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42. 1I-Qorti ghalhekk, fuq dan il-punt ghandha tieqaf hawn. Anke jekk
obiter, din il-Qorti tistgarr li ma tagbilx mar-ritrattand. 1I-Qorti ¢ahdet
kategorikament ir-raba’ talba u mbaghad uriet, anke fid-dawl tal-
ecc¢ezzjoni rilevanti, I-ambjenti fejn ghandu jigi ezercitat id-dritt imsemmi
— li huma differenti mill-ambjenti li indikati mill-attur fir-raba’ talba tieghu.

Ma hemm xejn extra petita f'dan.

43.  It-tieni ilment mhuwiex wiehed iggustifikat.

lt-tielet ilment:

44. It-tielet ilment huwa li kien hemm Zzball ta’ ligi dwar l-ewwel
paragrafu tat-tieni artiklu tat-testment li jaqra hekk:

“‘Second Article:

| bequeath in legacy to the Strickland Foundation...

1. the property known as Villa Parisio Lija, including all the contents
therefore with the exception of gold, silver and other precious articles,
sums of money, bank notes, bound books and other documents of title
and stocks.”

45. Din il-Qorti fis-sentenza attakkata ddecidiet hekk:

“4. Tilga’ limitatament it-tielet talba tal-attur in kwantu kwalsiasi oggetti
mobbli spettanti lill-attur ghandhom effettivament jigu konsenijati lilu u ma
jibgghux iktar ‘konservati’ ghalih, b’dan li I-precious articles u bound books
huma fis-sens interpretat minn din il-Qorti u mhux kif pretiz mill-attur.”

46. Dan l-ilment huwa dwar [-interpretazzjoni tal-frazijiet “precious
articles” u “bound books”. Ir-ragunament taghha fdan ir-rigward kien

dan:
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“48. Fir-rigward ta’ dawk il-“contents” li huma eskluzi mil-legat ta’ “Villa
Parisio” imholli lill-fondazzjoni, ossia “...gold, silver and other precious
articles, sums of money, bank books, bound books and other documents
of title and stocks”, inqalghet kwistjoni fuq I-interpretazzjoni tal-kliem
“precious articles” u “bound books”.

49. L-Ewwel Qorti kkonkludiet li bil-kliem “precious articles” wiehed
ghandu jithem li r-referenza hija ghal dawk I-oggetti |-ohra ta’ valur fis-
sens oggettiv tal-kelma, u ddikjarat li fdan ir-rigward kwalunkwe oggett li
jingabad fdin il-kategorija u jkun tal-valur ta’ €1,000 jew aktar ghandu
jitgies bhala oggett prezzjuz. Kwantu ghall-kliem “bound books” I-Ewwel
Qorti galet li r-referenza hija ghal “kotba illegati” u li I-interpretazzjoni tal-
fondazzjoni li r-referenza hija ghal “bond books” mhux verosimili.

(a) “precious articles”

50. Il-fondazzjoni ma tagbilx mal-konkluzjoni tal-Ewwel Qorti li bil-kliem
“precious articles” ghandu jinftiehem dawk l|-oggetti prezzjuzi fis-sens
oggettiv tal-kelma li ghandhom valur ta’ €1,000 jew aktar.

51. Din il-Qorti tikkondividi tali ilment. L-Ewwel Qorti arbitrarjament iffissat
il-valur ta’ €1,000 (minghajr ma specifikat jekk tali valur ghandux jitqgies fiz-
zmien tat-testment, tal-mewt tat-testatri¢i, jew ta’ llum) biex tiddefinixxi I-
kelma “precious articles” meta t-testatri¢i gatt ma rabtet din il-frazi ma’ xi
valur partikolari.

52. In oltre I-Ewwel Qorti hadet il-kliem “precious articles” barra mill-
kuntest, ghaliex il-frazi shiha taqra “gold, silver and other precious
articles”. Skont ir-regoli ta’ interpretazzjoni “eiusdem generis” I-oggetti
prezzjuzi li kienet gieghda tirreferi ghalihom it-testatri¢i ghandhom jitgiesu
li huma dawk li jaqghu fil-kategorija li fiha jagghu id-deheb u I-fidda (li
jistghu anke allura jkollhom valur anke ingas minn €1,000). ll-villa hija
mizghuda b’affarijiet “prezzjuzi” bhal ma huma per ezempju pitturi u
ghamara izda dawn ma jistghux jitgiesu bhala li jagghu taht I-istess
kategorija li fiha jaqghu id-deheb u fidda u ghaldagstant m’ghandhomx
jitgiesu bhala li huma “contents” li huma eskluzi ghall-ghanijiet specifici tal-
legat tal-villa moghti lill-fondazzjoni. Ma jaghmel I-ebda sens li t- testatrici
thalli lill-fondazzjoni I-villa “including all the contents thereof” imbaghad
teskludi I-affarijiet kollha li ghandhom valur ta’ iktar minn €1000, inkluz
allura I-ghamara u pitturi. Li kieku riedet teskludi affarijiet bhal ghamara u
pitturi, li kif jidher mill-istima tal-irkantatur Gingell Littlejohn12 huma
numeruzi u jiffurmaw parti kbira mill-“contents” tal-villa, certament li kienet
issemmihom.

53. Sabiex din il-Qorti taghti biss ezempju ta’ oggetti li jaqghu taht id-
definizzjoni ta’ “other precious articles”, tirreferi ghas-segwenti oggetti:

- full cut diamonds/ rubies/ onyx and smoke topaz set brooch,;

- natural pearl graded necklaces;
- turquoises/ (set fine brooches).
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(b) “bound books”

54. Hemm imbaghad kwistjoni ohra rigwardanti I-kliem “bound books” li
jaghmlu parti mill-frazi “...sums of money, bank books, bound books and
other documents of title and stocks”.

55. ll-fondazzjoni ma tagbilx mal-Ewwel Qorti li bil-kliem “bound books” it-
testatri¢i riedet tfisser “kotba illegati”. Hija targumenta li I-wara kollox il-
bi¢¢a |-kbira tal-kotba ikunu “illegati” (bound) u li ghalhekk kieku t- testatrici
kienet gieghda tirreferi ghal semplic¢i kotba kienet tghid “books”, ¢joé ma
kienx hemm il-bzonn Ii tikkwalifika tali kelma. 1zzid tghid li huwa evidenti
anke in vista tar-regola eiusdem generis, li I-kelma “bound” kienet biss
lapsus calami ghall-kelma “bond”.

56. Din il-Qorti tagbel li bil-frazi “bound books” ma jistax ikun li t- testatrici
ma kinitx qieghda tirreferi ghas-sempli¢i “kotba”, li dejjem huma
“softbound” jew “hardbound”, u allura ma kienx hemm ghalfejn tispecifika
li huma “bound books”; kieku kienet sempliciment tghid “books”. In oltre
kieku kienet gieghda tirreferi ghal sempli¢i kotba langas jaghmel sens li
ezatt wara tghid “and other documents of title” ghaliex is-semplic¢i “kotba”
certament li m’humiex “document of title”. Madanakollu din il-Qorti mhix
konvinta li kien hemm il-lapsus calami allegat mill-fondazzjoni, fis-sens i
t-testatrici “bi zball” flok galet “bond books” galet “bound books”. Wara
kollox jekk kien hemm xi “bond books” dawn xorta jagghu taht il-frazi
“documents of title” u mhux geghdin jigu eskluzi. Aktarx li bil-kliem “bound
books” kienet gieghda tirreferi ghal speci ta’ ledgers li fughom ikunu tnizzlu
dettalji dwar negozju, accounts, proprjeta (bhal fil-kaz tal-property ledger
li din il-Qorti ghamlet referenza ghalih iktar ‘il fuq), e¢¢etra, liema ledgers
jew ikunu nxtraw lesti u d-dettalji nkitbu fughom, jew ikunu gew illegati I-
karti li fughom tnizzlu tali dettalji billi ttiehdu ghand legatur tal- kotba ghal
dan il-ghan (bhal ma wiehed per ezempju jillega tezi). Dan xorta jfisser li
l-aggravju tal-fondazzjoni huwa fondat ghaliex din il-Qorti gieghda teskludi
li “bound books” jirreferu ghal sempli¢i kotba.”

47.  Dak li r-ritrattand jipprova jaghmel fir-rikors ta’ ritrattazzjoni fir-
rigward tad-dispozizzjoni testamentarja dwar il-mobbli hu li jaghti
interpretazzjoni differenti minn dak li tat din il-Qorti fis-sentenza
impunjanda. Mhuwiex permess li wiehed jattakka I-interpretazzjoni tal-

Qorti taht is-sura ta’ applikazzjoni hazina tal-ligi.
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48. In kwantu li ritrattand isostni li -interpretazzjoni messha saret skont
Art. 1009 tal-Kodici Civili, din il-Qorti diga tat ir-raguni l-ghala dan ma
jistax jigi ccitat fil-procedura ta’ ritrattazzjoni bhala I-ligi li messha giet
applikata. Lanqas ir-raguni tar-ritrattand li ma messux jigi applikat I-Art.
319 fir-rigward tad-definizzjoni ta’ contents u precious articles mhix
valida, kemm ghaliex X'ligi ma messhiex tigi applikata mhix bizzejjed
ghar-ritrattazzjoni; imma trid ukoll tigi indikata I-ligi li messha (giet
applikata; kif ukoll ghaliex din il-kwistjoni kienet dwar “interpretazzjoni ta’
ligi li fugha I-qorti tkun espressament tat decizjoni”.

Langas it-tielet iiment mhuwa wiehed validu.

Decide

49. Ghaldagstant ghar-ragunijiet fuq imsemmija, din il-Qorti gieghda
tichad it-talba tal-attur ghat-thassir u s-smigh mill-gdid tas-sentenza

moghtija minn din il-Qorti fil-15 ta’ Novembru 2023 bl-ispejjez a karigu

tieghu.
Robert G. Mangion Grazio Mercieca Mark Simiana
Imhallef Imhallef Imhallef

Deputat Registratur
Ss
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