App. Civ. 854/17/1

QORTI TAL-APPELL
IMHALLFIN
S.T.O. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMRALLEF CHRISTIAN FALZON SCERRI

Seduta ta’ nhar it-Tlieta, 22 ta’ Ottubru, 2024.

Numru 1

Rikors numru 854/17/1 GM

Dr John Mifsud
V.

Segretarju Permanenti fil-Ministeru ghas-Sahha

[I-Qorti:

1. Dan huwa appell tal-attur minn sentenza tal-Prim’Awla tal-Qorti
Civili fazzjoni ta’ stharrig gudizzjarju fejn c¢ahdet it-talba attrici ghal
dikjarazzjoni ta’ ksur tal-Artikolu 469A tal-Kodici ta’ Organizzazzjoni u
Procedura Civili meta ma giex ingaggat mill-Ministeru tas-Sahha bhala
post-graduate training coordinator, wara li gieset li skont ir-rekwiziti tas-

sejha I-post kellu jigi mimli minn uffi¢jal pubbliku, status li |-attur tilef bejn
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id-data tal-applikazzjoni tieghu u d-data li fiha kellu jigi ngaggat, peress li

fdak I-intervall l-appellant lahaq l-eta tal-irtirar u ma baqax aktar ufficjal

pubbliku.

Fatti.

2. L-attur Dr John Mifsud kien konsulent psikjatra full-time fis-servizz

pubbliku sa ma rtira bl-eta fl-20 ta’ Ottubru, 2016.

3. Ftit aktar minn xahrejn qabel ma rtira, pre¢izament fit-18 ta’
Awwissu, 2016, id-Direttorat tar-Resourcing and Employee Relations fi
hdan il-Ministeru ghas-Sahha hareg sejha! sabiex jimla |-post ta’
postgraduate training coordinator fi hdan il-Ministeru. Dak iz-zmien |-attur

kien ilu jokkupa dak il-post ghal tmien snin u applika.

4. FI-24 ta’ Awwissu, 2016 I-ewwel sejha giet sostitwita b’sejha ohra
ghall-istess post. Intgal fit-tieni sejha illi min kien applika taht I-ewwel
sejha ma kellux ghalfejn jerga’ japplika. I|d-data tal-gheluq fiz-zewg

sejhiet kienet I-1 ta’ Settembru, 2016, madwar seba’ (7) gimghat gabel

ma l-attur kellu jirtira bl-eta.

1 Fol. 5.
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5. Fost il-kondizzjonijiet tal-ewwel sejna hemm klawsola 9 li tagra kif

isegwi:

“0. By the closing time and date of this call for applications (except
those applying for the positions of Postgraduate Training Coordinator
in Family Medicine/General Practice) must :-

(1) Be in the grade of Consultant, Acting Consultant, or Resident
Specialist in the Malta Public Service;

(i) Be on the Specialist Register of the Medical Council of Malta
in the speciality applied for;

(i)  Have at least four (4) years experience as a Specialist in the
Speciality applied for, following registration in the Specialist
Register’

6. Fit-tieni sejha jinghad illi fil-parti introduttiva taghha kif isegwi:

“This Expression of Interest supersedes the call published on the
Intranet on the 18" August 2016 through Circular No HR/MFH 26/2016.
However, those who have already applied in terms of the said call need
not re-apply.

Expression of Interest from amongst Public Officers in the Medical
Class to be assigned duties as Post-Graduate Training Coordinators
within the Ministry of Health.”

7. Fost il-kundizzjonijiet fit-tieni sejha, is-segwenti huma |-aktar

rilevanti ghall-mertu ta’ dan |-appell:

Klawsola 1:

“In line with the concept of job mobility, which enhances the learning
experience of the individual whilst addressing the exigencies of the
Public Service, the Office of the Chief Medical Officer within the Ministry
of Health is seeking to identify suitable Public Officers to perform duties
as citied above, for a period of three (3) years subject to satisfactory
performance.”
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Klawsola 4 :

8.

9.

10.

“Selected candidates will continue to receive the salary of their
substantive grade for the period during which they are assigned on any
of the above duties. The selected candidate shall devote at least one
(1) session per week to perform the duties of Post-Graduate Training
Co-ordinator. Additional sessions require the explicit authorisation of
the respective Clinical Chairperson on recommendation of the Head,
Malta Postgraduate Training Programme.”

Klawsola 5:

“Selected candidates shall, for the period during which they are
assigned such duties, be accountable to the Head of Department where
they are assigned.”

Klawsola 6:

“The period of assignment shall be reckonable as ‘service in the grade’
for the purpose of computation of length of service, seniority, salary,
progression and, where applicable, for treasury pension purposes. The
performance of such duties will also be acknowledged in the Record of
Service (GP47).”

L-attur gie msejjah sabiex isirlu interview fl-20 ta’ Ottubru, 2016,

proprju fil-jum li fih lahaq I-eta tal-irtir mis-servizz pubbliku.

11.

Wara |-20 ta’ Ottubru, 2016 Il-attur beda jahdem mad-dipartiment

tas-sahha fuq bazi part-time bhala psikjatra.

12.

Aktar minn hames xhur wara, u ¢joé fit-22 ta’ Marzu, 2017 l-attur

ir¢ieva r-rizultat ta’ dik I-ghazla fejn huwa kien gie I-ewwel.
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13. Ftit gimghat wara pero, fis-17 ta’ April, 2017, id-Direttur
(Resourcing and Employee Relations) fi hdan id-Dipartiment/Ministeru
tas-Sahha, infurmatu illi peress li fl-20 ta’ Ottubru, 2016 huwa kien irtira
bl-eta, u peress li ma kienx ghadu ged jaghti servizz bhala uffi¢jal pubbliku

wara li rtira, il-post li ghalih kien gie I-ewwel ma kienx jista’ jinghata lilu.

14. L-attur istitwixxa |-kawza odjerna fid-19 ta’ Settembru, 2017 fejn

talab lill-Prim’Awla tal-Qorti Civili (I-Ewwel Qorti):

“1. Tiddikjara illi I-eghmil fuq imsemmi tal-intimat sar b’abbuz u
b’irregolaritajiet li jmorru kjarament kontra |I-ligi u |i ghalhekk
jikkostitwixxu ksur tal-Artikolu 469A (1)(a) inkwantu ma giex rispettat |-
Artikolu 110(1) tal-Kostituzzjoni ta’ Malta; u li tali ghemil huwa ultra vires
ai termini ta’ I-Artikolu 469A(1)(b)(i)(ii), (iii) u (iv) u dan ghaliex dan |-
eghmil twettaq minn awtorita pubblika i ma kinitx awtorizzata sabiex
twettqu, u/jew I-istess konvenuti jew min minnhom naqsu milli
josservaw il-principji tal-gustizza naturali jew htigijiet procedurali
mandator;ji fit-twettieq tal-eghmil amministrattiv jikkostitwixxi abbuz tas-
setgha tal-awtorita pubblika billi dan sar ghal ghanijiet mhux xierga u
isejjes fuq konsiderazzjoni mhux rilevanti, inkwantu, r-rifjut mill-
awtoritajiet li jaghzlu lilu ghall-post imsemmi sar ghal konsiderazzjonijiet
li mhumiex validi fil-ligi, u/jew l-eghmil amministrattiv mar mod iehor
kontra I-ligi.

2. Jekk occorrendo jkun il-kaz, tordna fi zmien gasir u perentorju
lill-istess intimat sabiex jirrevedi u/jew jirrevoka d-decizjoni mehuda u
jara li, ghar-ragunijiet fuqg imsemmija, l-esponent jinghata |-post ta’
postgraduate training coordinator within the Ministry for Health.

3. Taghti lill-intimat dawk id-direttivi u ordnijiet ohra li jidrilha xierga
u opportuni”.

15. Il-konvenut ressaq diversi ec¢ezzjonijiet sew ta’ natura preliminari
kif ukoll fil-mertu. Ghal dak li hu rilevanti ghal dan l-appell huma I-
eccezzjonijiet fil-mertu:
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‘i preliminarjament u minghajr pregudizzju ghall-premess |-
alegazzjoni ta’ abbuz ta’ poter u ta’ ksur tal-Kostituzzjoni ged jigu
michuda stante illi d-decizjoni mertu ta’ din il-pendenza saret minn
Awtorita kompetenti b’responsabbilita’ stante illi r-rikorrenti ghalkemm
kien eligibbli meta applika, bl-irtirar tieghu mis-servizz pubbliku irrenda
lilu nnifsu fimpossibilita illi jaghmel dak mistenni ai termini tas-sejha.

llli subordinatament u minghajr pregudizzju ghal premess u fi
kwalunkwe kaz process ta’ ghazla bhalma hu dan mertu ta’ din il-
pendenza jinbeda mal-pubblikazzjoni tal-Espressjoni ta’ Interess u
jinghalaq mal-hatra tal-persuna maghzula. Fil-kaz in ezami I-interview
sar fl-20 t'Ottubru 2016 u ir-rikorrent irtira minhabba I-eta fl-istess
gurnata ¢joe fl-20 t'Ottubru 2016 c¢joé meta I-process tal-ghazla kien
ghadu miftun u ghalhekk l-intimat kien ghadu fl-istadju illi jevalwa il-
kwalifiki tal-applikanti mal-htigijiet tas-servizz kif indikati fis-sejha.

llli subordinatament u minghajr pregudizzju ghall-premess di piu ir-
rekwizit illi applikant ried jkun konsulent, agent konsulent, jew specjalist
residenti mad-data tal-gheluq tas-sejha sar bl-intenzjoni illi min
jintghazel kellu jkun fi grad illi jwettaq ix-xoghol mistenni kif deskritt f-
istess sejha. Galadarba l-applikant irtira minhabba I-eta dakinhar stess
illi sar l-interview ma setghax jespleta l-inkarigu minnu mistenni. Kien
ghalhekk illi gie notifikat bl-ittra tas-17 ta’ April 2017,

Is-Sentenza Appellata.

16. B’sentenza tas-16 ta’ April, 2019 I-Ewwel Qorti ¢ahdet I-ewwel

eccezzjoni preliminari tal-konvenut, ¢ahdet it-talbiet attrici u akkollat I-

ispejjez inkwantu ghal 4/5 fuq I-attur u inkwantu ghal 1/5 fuq il-konvenut.

17. L-Ewwel Qorti ¢ahdet it-talbiet attri¢i wara li dwar il-mertu ghamlet

il-konsiderazzjonijiet segwenti:

“Jekk I-att kienx ultra vires

llli l-attur jissottometti li galadarba huwa ssodisfa I-kriterji kollha tal-
eligibilita ghall-kariga inkwistjoni, skont kif elenkati fic-Cirkolari interni
inkwistjoni, allura l-intimat mar ultra vires meta ma hatrux minhabba
kriterju barrani ghalkollox minn dawn il-kriterji, u ¢joé I-fatt li hu ma
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baqax iktar uffi¢jal pubbliku wara li nhargu ¢-c¢irkolari msemmija. Din il-
Qorti izda ma ssib I-ebda agir ultra vires, u dan ghal zewg ragunijiet: (1)
Hija haga logika u tas-sens komun Ii |-fatt li s-sejha kienet ristretta ghal
uffi¢jali pubblici ifisser mhux biss li min japplika jrid ikun uffi¢jal pubbliku,
imma wkoll li min jinhatar ikun uffi¢jal pubbliku. Li targumenta bil-kontra
ma jkun xejn ghajr ezerc¢izzju ta’ sofizmu legali (2) L-uffi¢jali pubblici
huma marbutin bil-kundizzjonijiet tal-impjieg tal-Gvern, fosthom Ii I-
impjieg taghhom jintemm mal-eta tal-irtirar stipulata fil-kundizzjonijiet
tas-servizz taghhom. Is-sejhiet inkwistjoni, bhal kull sejha ohra interna
li ssir fis-servizz pubbliku ghal karigi partikolari, ghandhom jitgiesu li
jkunu nhargu soggetti ghall-kundizzjonijiet generali tal-impjieg mal-
Gvern li dawk il-karigi jiffurmaw parti minnu. Ma jistghu jitgiesu bl-ebda
tip ta’ interpretazzjoni bhala li jawtorizzaw xi estensjoni tal-eta tal-irtirar;

Illi ghalhekk ma jirrizulta I-ebda wiehed mill-kapi ta’ allegat ksur tad-dritt
amministrattiv li jinstabu fil-premessi tar-Rikors Guramentat tal-attur”;

L-Appell.

18. L-attur (minn issa wkoll I|-Appellant) hassu aggravat b’'dik is-
sentenza u minnha interpona appell b’rikors tal-appell tas-6 ta’ Mejju,
2019, li permezz tieghu, ghar-ragunijiet hemm moghtija, talab lil din il-
Qorti:  “(1) Tikkonferma I-istess sentenza inkwantu ¢ahdet I-ewwel
ectezzjoni tal-konvenut appellat; (2) Tirrevoka I-istess sentenza
inkwantu laqghet I-e¢¢ezzjonijiet I-ohra tal-konvenut appellant u ¢ahdet

it-talbiet tal-esponent; u konsegwentement tilqa’ t-talbiet attrici;”

19. ll-konvenut (minn issa wkoll |-Appellat) wiegeb ghal dan I-appell
b’risposta pprezentata fl-20 ta’ Mejju, 2019 li permezz taghha, ghar-

ragunijiet hemm moghtija, ged jopponi ghal dan I-appell.
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Ikkunsidrat:

20. L-aggravju tal-appellant huwa essenzjalment kritika tal-

apprezzament li ghamlet I-Ewwel Qorti tal-provi mressga quddiemha.

21. L-appellant jghid illi I-Ewwel Qorti gieset illi sejhiet li jsiru fis-servizz
pubbliku, anke dawk interni, ghandhom jitgiesu bhallikieku kellhom
maghhom ukoll il-kundizzjoni, anke jekk implicita, illi I-post jekk moghti
kellu jigi vakat mal-eta tal-irtirar. Jissottometti illi kien ghalhekk li [-Ewwel
Qorti erronjament gieset illi huwa kellu jkun ta’ eta tax-xoghol (mhux
irtirat) “matul il-perijodu tal-kariga” inkwistjoni. Jghid li dan huwa zbaljat
ghaliex skont l-appellant tali kundizzjoni ma kienet tinstab imkien.
Jirreferi ghax-xhieda ta’ Maureen Mahoney, Direttur (Resourcing and
Employee Relations) fi hdan il-Ministeru tas-Sahha. Jghid illi meta giet
mistogsija minn fejn tirrizulta tali kundizzjoni, li waqt li wiehed ikun
jokkupa tali post ma riedx ikun irtirat, ma gharfitx twiegeb. Jishaq illi |-
uniku kundizzjoni dwar dan fis-sejhiet kienet specifikatament illi sad-data
u l-waqt tal-gheluq tal-applikazzjonijiet, I-applikant kellu jkun fil-grad ta’
konsulent, agent konsulent jew specjalista fis-servizz pubbliku.
Jissottolinea illi huwa kien jissodisfa dak ir-rekwizit perfettament tant li I-
Bord tal-Ghazla sejjahlu ghall-intervista u qieghdu Il-ewwel fil-

gradwatorja.
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22.  Jghid illi filwaqt li kien mistenni li |-post ta’ postgraduate training
coordinator ikun okkupat minn persuna li fiz-zmien tal-applikazzjoni
kienet konsulent, agent konsulent, jew specjalista sabiex jigi zgurat illi |-
kandidat ghal tali post ikun bniedem ta’ esperjenza; fl-istess wagt ma
jaghmilx sens illi I-applikant ried tabilfors matul il-perijodu kollu li jokkupa
tali post ikun ukoll uffi¢jal pubbliku. Jghid illi hija |I-esperjenza li kienet
mehtieda sabiex tokkupa tali post u mhux li tkun matul I-impjieg kollu wkoll

ufficjal pubbliku.

23. L-appellant jghid illi anke li kieku ma ghandux ragun fl-ewwel parti
tal-aggravju tieghu; ghandu jigi kkunsidrat illi wara li lahaq I-eta tal-irtirar
baqga’ fis-servizz pubbliku fuq bazi part-time bhala psikjatra u ghalhekk
ma jistax jitgies li telag mis-servizz pubbliku. Jirreferi ghax-xhieda ta¢-
chairman u |-vi¢i chairman tal-bord tal-ghazla minn fejn gie kkonfermat illi
meta l-attur kien ghadu jahdem full-time, kellu erba’ sighat fil-gimgha
aktar mis-sighat normali tax-xoghol tieghu sabiex jaqdi d-doveri ta’
postgraduate training coordinator; filwaqt li issa, ladarba part-time
ghandu ghoxrin siegha fil-gimgha, il-hin disponibbli ghalih sabiex
jiddedika ghal dan il-post ser ikun aktar. Jibqa’ jinsisti I-attur illi huwa kien

u ghadu uffi¢jal pubbliku u ghalhekk ma kellux jigi skwalifikat.

24. Jaghlaq l-aggravji tieghu billi jghid illi I-kariga ta’ post-graduate

training coordinator mhijiex impjieg permanenti imma kuntratt part-time li
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jinvolvi erba’ (4) sighat fil-gimgha ghal tliet snin. Jargumenta ghalhekk illi
dan l-inkarigu mhux ingagg veru u proprju ta’ uffi¢jal pubbliku fis-servizz
pubbliku. Jissottometti illi “meta I-ministeru konvenut introduca fis-
sistema tal-ghazla kundizzjoni gdida, ¢joe dik li I-applikant kellu jkun fis-
servizz pubbliku matul id-durata tal-kariga, dan ma kien xejn ghajr
ezercizzju ta’ caqliq tal-lasti, u prattika hazina li biha I-konvenut mar oltre

I-limiti imposti minnu stess fis-sejha ghall-applikazzjonijiet ...”.

25. ll-konvenut appellat mill-banda I-ohra jilga’ ghal dan |-aggravju billi
jghid illi I-Ewwel Qorti kienet korretta meta ddecidiet illi wara I-intervista I-
appellant “ma kienx ghadu jissodisfa r-rekwiziti abbinati mas-sejha”.
Jghid illi d-decizjoni li I-appellant jigi skwalifikat meta ghalaq I-eta tal-irtirar
kienet wahda gusta galadarba |-kariga kienet tikkon¢erna ufficjali pubblici.
Jghid illi I-kriterju li l-applikant irid ikun uffi¢jal pubbliku kellu jippersisti
sakemm issir in-nomina. Mod iehor, jghid illi tali kriterju ried jibqa’
sodisfatt mhux biss matul il-pro¢ess kollu tal-ghazla imma wkoll waqt I-

implimentazzjoni tal-ghazla. Jghid illi I-provi juru illi meta |-attur gie sabiex

11 ” o«

jigi appuntat ir-rekwizit ta’ “uffi¢jal pubbliku” “ma bagax onorat u wisq
anqas seta’ jigi espletat ix-xoghol mertu tas-sejha de quo ghall-finijiet tas-
sejha”. Jghid illimhux minnu dak li jargumenta I-appellant illi I-kundizzjoni
li min jigi maghzul ried ikun uffi¢jal pubbliku “matul id-durata tal-kariga”
kienet xi kundizzjoni gdida introdotta wara li sarlu I-interview. Jghid illi t-

termini tas-sejha huma cari fis-sens li kienet wahda interna mmirata
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LAN1]

“ghall-professjonisti li geghdin fil-grad ta’ “public officers to perform duties
as cited above, for a period of three (3) years subject to satisfactory
performance”. Jargumenta illi mhix siewja s-sottomissjoni tal-appellant li
galadarba I-hatra kienet kundizzjonata “to satisfactory performance”
allura jsegwi li s-sejha ma kinitx immirata lejn uffi¢jali pubblici. Jghid illi
ghal tali sejha kienu japplikaw ir-regoli misjuba fil-“Public Service
Management Code (PSMC)” applikabbli wkoll ghal sejhiet interni kif
kienet dik mertu ta’ din il-kawza. Jghid illi dawn ir-regoli PSMC jistipulaw?
illi “Public sector employees who take up a post/position with the Public
Service shall enjoy public office status for as long as they remain
performing the duties of the call for applications. They may thus apply for
service-wide calls, so long as they satisfy the eligibility requisites, and will
remain with the Public Service in the new post/position”. Jissottometti |-
appellat illi I-appellant jikkontradixxi lilu nnifsu meta filwaqt li jammetti illi
kien minnu li ma baqax jezercita I-professjoni ta’ konsulent fis-servizz
pubbliku minhabba li kien irtira, fl-istess hin jghid illi kien baga’ uffic¢jal
pubbliku ghaliex kien baga’ jaghti s-servizz tieghu fuq bazi ta’ contract of

service part-time.

26. Jenfasizza l-appellat illi galadarba rtira l-appellant ma bagax
konsulent u dan gie kkonfermat sew minn Dr Anton Grech kif ukoll minn

Dr Joseph Spiteri fix-xhieda taghhom. Kienet tkun storja differenti kieku

2 Klawsola 5.6.2 tal-Manual on Resourcing Policies and Procedures.
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rrizulta illi [-appellant, wara li lahaq I-eta tal-irtir, baga’ “impjegat beyond
the retirement”. Jghid illi mill-provi hareg ¢ar li s-servizz pubbliku ma
jimpjegax uffi¢jali pubbli¢i “beyond the retirement age”. Jirreferi ghax-
xhieda ta’ Maureen Mahoney fejn xehdet illi “ ... biex tigi appointed trid
tkun public officer. Meta gie biex johrog I-appointment ma kienx [ghadu]

public officer ghax kien lahaq irtira.”

27. Jghid illi gabel ma l-appellant gie skwalifikat milli jigi ngaggat id-
dipartiment tas-sahha kkonsulta mal-Kummissjoni ghas-Servizz

Pubbliku.

Ikkunsidrat:

28. Meta taghsar id-diversi rjus tal-aggravju tal-appellant, dawn kollha
jduru mal-fatt illi I-motivazzjoni tal-Ministeru tas-Sahha li jiskwalifika lill-
attur kienet wahda u c¢joe |i meta wasal il-jum li jigi ngaggat l-appellant
bhala “post-graduate training coordinator” fil-psikjatrija fi hdan il-Ministeru
tas-sahha, wara li tgieghed I-ewwel mill-bord tal-ghazla b’approvazzjoni
tat-Tabib Principali tal-Gvern, |-appellant ma kienx ghadu uffi¢jal pubbliku
peress li kien lahaq I|-eta tal-irtirar u li I-impjieg li kellu part-time mill-jum li

fih irtira mis-servizz bl-eta ma kienx jaghmlu uffi¢jal pubbliku.
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29. Nibdew dwar l-aggravju tal-appellant illi galadarba huwa kien
impjegat part-time mal-Gvern allura huwa kellu l-istatus ta’ uffi¢jal

pubbliku.

30. Skont il-Kostituzzjoni ta’ Malta “ufficjal pubbliku” tfisser id-
detentur ta’ xi kariga pubblika jew persuna mahtura biex tagixxi f'xi kariga
bhal dik; “kariga pubblika” hija definita bhala kariga bi hlas fis-servizz
pubbliku; filwaqt li “s-servizz pubbliku” huwa mfisser bhala s-servizz tal-
Gvern ta’ Malta f'kariga civili, eskluzi I-karigi msemmija fis-sub inciz 32 tal-

Artikolu 124 tal-Kostituzzjoni.

31. Din il-Qorti ssib xi ftit jew wisq inspjegabbli n-nuggas da parti tal-
attur li jressaq il-prova dokumentarja dwar I-ingagg tieghu part-time fis-
servizz pubbliku meta fl-istess hin jinsisti illi tali ngagg jikwalifikah bhala
ufficjal pubbliku. II-Ministeru tas-Sahha, sa minn qabel ma giet intavolata
I-kawza odjerna, ghamilha c¢ara lill-attur illi kien ged jiskwalifikah milli
jinghata I-post li ghalih applika peress illi ma kienx ghadu uffic¢jal pubbliku.
L-ittra ta’ Maureen Mahoney tas-17 ta’ April, 2017 lill-appellant kienet

¢ara fil-kontenut taghha:

“Please note that since you have retired with effect from 20 October
2016 and you are carrying out duties not as a public officer beyond

8 3) F’din il-Kostituzzjoni "is-servizz pubbliku" ma tinkludix servizz fil-kariga ta’ - (i) Prim Ministru
jew Ministru iehor, Segretarju Parlamentari, Speaker, Deputy Speaker, membru tal-Kamra tad-
Deputati, membru ta’ Kummissjoni mwaqqgfa b’din il-Kostituzzjoni; (ii) hlief meta d-detentur tal-
kariga jkun maghzul mis-servizz pubbliku, Ambaxxatur, Kummissarju Gholi jew rapprezentant
iehor principali ta’ Malta f'xi pajjiz iehor; jew (iii) hlief sa fejn jista’ jkun preskritt mill-Parlament,
membru ta’ xi kunsill, bord, lista, kumitat jew korp iehor simili mwaqqaf bi jew skont xi ligi.
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retirement but on contract for service, the assignment of Training
Coordinator (Psychiatry) cannot thus be assigned to you.”

32. L-attur ma kkontestax il-kontenut ta’ dik I-ittra fejn jinghad li huwa
ged jaghti s-servizzi tieghu fl-isptarijiet Maltin bhala psikjatara bis-sahha

1]

ta’ “kuntratt ta “servizz” (contract of service). Persuni ngaggati mill-Gvern
fuq bazi ta’ kuntratt ta’ servizz ma jsirux impjegati fis-servizz pubbliku,
irrispettivament jekk il-kuntratt jinvolviex xoghol full-time jew part-time.
Tali persuni ngaggati ged jaghtu servizz skont il-kuntratt lilhom moghti u
ghal dak is-servizz jir¢ievu hlas/onorarju u mhux salarju. Ghalhekk, minn
dak li jirrizulta mill-atti, u mhux kontestat mill-appellant, huwa evidenti
ghal din il-Qorti illi galadarba fil-jum li fih [-appellant kellu jigi ngaggat ma
kienx ghadu impjegat fis-servizz pubbliku peress li kien irtira bl-eta, isegwi

illi ma kienx ghadu uffic¢jal pubbliku.

33. Fi kwalunkwe kaz kien l-oneru fuq Il-attur li jipprova illi bl-ingagg
part-time tieghu huwa kien ghadu uffi¢jal pubbliku u dan ghaliex kif rajna
mhux kull ingagg konness mas-servizz pubbliku jaghmel lil dak il-

haddiem “uffi¢jal pubbliku”.

34. Taqis ghalhekk illi I-appellant ma rnexxilux jipprova illi fis-17 ta’ April,

2017 huwa kien ghadu uffi¢jal pubbliku.

35. Konsegwentement din ir-ras tal-aggravju qed tigi respinta.
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36. Nghaddu issa sabiex nikkunsidraw I|-aggravju tal-appellant: illi
galadarba kellu I-kariga ta’ uffi¢jal pubbliku meta applika, kif ukoll kien
ghadu ged izomm tali status meta gie intervistat mill-bord tal-ghazla,
allura |-fatt li wara Il-intervista huwa rtira bl-eta, dan ma setax jitgies bhala

raguni tajba sabiex jigi skwalifikat.

37. Din il-Qorti tghid mill-ewwel illi dan I-aggravju ma hux fondat.

38. L-appellant kull ma jaghmel huwa li jirrepeti s-sottomissjonijiet li
kien ghamel quddiem I|-Ewwel Qorti. Ma ressaq l|-ebda raguni i
remotament tgieghed f'dubju I-konsiderazzjonijiet fis-sentenza appellata
li permezz taghhom |-Ewwel Qorti ¢ahdet it-talbiet attri¢i. Bhall-Ewwel
Qorti gabilha, din il-Qorti tqgis illi ladarba s-sejha kienet ristretta ghall-
uffi¢jali pubbli¢i, mhux biss min japplika ried ikun uffi¢jal pubbliku imma
wkoll min jinhatar ried ikun uffi¢jal pubbliku. L-argument tal-appellant illi

LN 11

sabiex taqdi d-doveri ta’ “post-graduate training coordinator” kienet I-
esperjenza rilevanti u mhux jekk intix uffi¢jal pubbliku hija sottomissjoni
mill-aktar fiergha. Is-sejha ghal dan il-post kienet ¢ara. “Expression of
Interest from amongst Public Officers in the Medical Class ... the Office

of the Chief Medical Officer within the Ministry for Health is seeking to

identify suitable Public Officers to perform duties as cited above for a
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period of three (3) years....” ll-kliem appena citat ma jhallu I-ebda dubju

illi min jigi ngagg@at kellu jkun uffi¢jal pubbliku.

39. Dan huwa kkonfermat ukoll mill-kundizzjonijiet abbinati ma’ dik is-
sejha. Hekk perezempju kundizzjoni numru 4 tghid illi “Selected
candidates will continue to receive the salary of their substantive grade
for the period during which they are assigned on any of the above
duties..... Fil-jum i kellu jigi ngaggat l-appellant I-ebda “substantive

grade” ma kien ghadu jokkupa.

40. Il-fatt li din kienet sejha interna fis-servizz pubbliku jissottolinea I-

infondatezza tal-aggravju tal-appellant

41. Stabbilit illi min jigi ngaggat kellu jkun uffi¢jal pubbliku mhux biss

meta japplika imma wkoll meta jigi ngaggat fil-post ta’ “post-graduate
training coordinator”, is-sehem tal-appellant fis-sejha ma tistax tintuza
minnu bhala mezz kif jista’ jtawwal |-eta tal-irtirar tieghu minn mas-servizz

pubbliku.

42. Tqis ghalhekk infondat anke din ir-ras tal-aggravju tal-appellant u

tichadha.
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Decide.

Ghal dawn ir-ragunijiet din il-Qorti ged taqgta’ u tiddeciedi dan I-appell billi

tichdu filwaqt li tikkonferma s-sentenza appellata.

Bl-ispejjez ta’ dan I-appell kontra I-attur appellant.

Mark Chetcuti Robert G. Mangion Christian Falzon Scerri
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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