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QORTI TAL-APPELL
IMHALLFIN
S.T.O. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMHALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 22 ta’ Ottubru, 2024.

Numru 20

Rikors numru 221/14/1 FDP

Dorianne Stanicic u
Jurgen Stanicic

V.
Supretendent Sptar Mater Dei u
t-Tabib Prin¢ipali tal-Gvern

PRELIMINARI:

1. Fir-rikors guramentat taghhom li gie pprezentat fl-14 ta’ Marzu

2014 l-atturi sostnew li “minhabba negligenza, imperizja u nuqgqas ta’
tharis tar-regoli kollha fil-kura medika” da parti tal-konvenuti, (i) huma tilfu

lit-tarbija taghhom fl-ahhar stadju tat-tqala tal-attrici qabel il-hlas, u (ii)
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thalliet garza fil-gisem tal-attrici meta kienu geghdin isirulha |-punti in

segwitu ghall-imsemmi hlas. Huma ghalhekk talbu? lill-Qorti sabiex:

(i) tiddikjara lill-konvenuti responsabbli ghad-danni sofferti minnhom;

(ii) tillikwida I-istess danni, jekk hemm bzonn permezz ta’ periti

indipendenti;

(i) tikkundanna lill-konvenuti jhallsuhom id-danni hekk likwidati;

bl-ispejjez u bl-ingunzjoni ghas-subizzjoni u bl-imghaxjiet u l-ispejjez tal-

ittra uffi¢jali tat-8 ta’ Frar 2013.

2. Permezz ta’ sentenza moghtija fit-22 ta’ Gunju 2020 il-Prim’Awla

tal-Qorti Civili lagghet it-talbiet tal-atturi limitatament ghal dak li jirrigwarda
l-episodju fejn thalliet il-garza gewwa I-gisem tal-attri¢i Dorianne Stanicic
(fejn  konsegwentement ikkundannat lill-konvenuti in solidum sabiex
ihallsu lill-atturi €15,000 in linea ta’ danni), u mhux ukoll fir-rigward tal-

mewt tat-tarbija. Bl-ispejjez kollha kontra I-konvenuti in solidum.

3. Minn tali sentenza appellaw iz-zewq partijiet:

1 Jidher li bi zvista meta I-Ewwel Qorti rriproduciet ir-rikors guramentat, ma rriproducietx ukoll
it-talbiet attrici.
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(@) Fid-9 ta’ Lulju 2020 |-atturi pprezentaw ir-rikors tal-appell taghhom

li fih talbu lil din il-Qorti sabiex:

“...tirriforma s-sentenza appellata billi tikkonfermaha dwar I-incident
tal-garza u dwar i¢-cahda tal-e¢cezzjonijiet kollha, u tirrevokaha fejn
Cahdet it-talba ghad-danni dwar il-mewt tat-tarbija, billi tillikwida |-
istess u tikkundanna lill-konventi jhallsu I-ammont likwidat. Bl-ispejjez
taz-zewq istanzi kontra I-konvenuti.”

(b) EI-10 ta’ Lulju 2020 il-konvenuti pprezentaw ir-rikors tal-appell

taghhom li fih talbu lil din il-Qorti sabiex:

“...tikkonferma dik il-parti fejn ezonerat mir-responsabbilta lill-
appellanti u I-konsegwenzjali danni f' dik il-parti li tikkoncerna I-mewt
tat-tarbija, filwaqt li tirrevoka, thassar u tannulla s-sentenza appellata
f" dik il-parti fejn sabet responsabbilta tal-appellanti ghall-garza li
thalliet fuq il-persuna tal-appellata u f dik il-parti li tikkoncerna I-
likwidazzjoni ta’ danni ghall-garza Ii thalliet....u bl-ispejjez taz-zewg
istanzi kontra l-appellati.”

4. Ghal intendiment ahjar ta’ dawn iz-zewg appelli din il-Qorti gieghda

tirriproduci partijiet mis-sentenza appellata:

“II-Qorti:-

Rat ir-rikors datat 14 ta’ Marzu 2014, |i permezz tiehhu r-rikorrenti
talbu s-segwenti:

1. Fit-23 ta' Frar 2011 kien hemm appuntament fl-out patients
tal-ginekologija u ma ntuza |-ebda monitor u I-ebda ultrasound pero’
lill-mara qalulha illi kienet miftuha 2 u jistghu jmorru lejn id-dar. Fis-
27 ta’ Frar 2011 bejn I-erbgha u nofs u I-hamsa, Dorianne Stanicic
marret ghamlet ultrasound St. James Haz-Zabbar ghax ma bdietx
thoss it-tarbija ticcaglaqg u bezghet. Hawnhekk tawha parir biex
imorru |-Isptar Mater Dei ghax in-nurse bdiet tibza' li -magna mhix
tajba.

2. Fis-27 ta' Frar 2011, immedjatament wara, tlagna minn St.
James u morna l-isptar Mater Dei u dhalna fid-delivery suites. Sar
ultrasound u tawna I-ahbar li t-tarbija mejta. Wara, l-istess tabib li
ghamlilna l-ultrasound, gie biex jibda I-pro¢ess u ma setax jifqa' I-
ilma u qal lil Dorianne "min gallek li gieghda miftuha 27 Ghax lanqas
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l-ilma ma nista' nifgaghlek." Ghaddejna lejl fkamra ghal tal-apposta
ghal meta jigru kazijiet simili bhal taghna. Ghamlulha tip ta' gel biex
tibda |-process. Fit-28 ta’ Frar gie Dr. Kraus biex jifgghalha I-ilma
halli tkun tista' twelled. Hadu lil Dorianne fRoom 7 fl-istess ward
biex isir it-twelid fejn midwifes jassistuha kien hemm Vincienne
Brockdorf u Mary Mercieca. Dan kien ghall-habta tat-tmienja u nofs.
Fis-saghtejn gew Sandra Castillo, counsellor, u Dr. Isabella Borg
biex jaraw kif xtaget li ssir I-awtopsja u biex ikellmuna fuq il-kunsens
ghal xi tip ta’ testijiet ohra. Ahna tajna I-kunsens li ssir full autopsy.
Fl-erbgha ta' wara nofsinhar beda I-prozess tal-hlas fejn ha zmien
ta’ bejn wiehed u iehor siegha. Kien hawn fejn twieldet it-tifla u wara
urewna s-sekonda biex juruna illi t-twelid kien shih. Jien erfajt lit-
tifla u meta ghannaqtha mieghi, minn halgha hareg id-demm u
cappsitli hwejgi u cioe' I-flokk li kont liebes. Nixtieq nghid li t-tifla
twieldet tizen 3.140kg.

3. Fit-28 ta’ Frar ghal-habta tal-hamsa u kwart, wara t-twelid,
il-mara kellha bzonn li jsirulha xi punti fil-parti taghha ghaliex bit-
twelid kienet iccartet. Kien hawn fejn giet it-tabiba biex tibda
taghmel il-punti. Waqt li bdiet I-intervent taghha, wara ftit hin,
daqgilha I-mobile u talbet lill-mara biex tiskuzaha. Qamet minn
postha u marret twiegeb il-messagg li kien dahlilha. Regghet giet,
libset par ingwanti ohra u regghet bdiet thit. Kien hawn fejn rega’
daqqg il-mobile u regghet talbet lill-mara biex tiskuzaha halli terga’
twiegeb il-messagg. Telget minn idha u wiegbet il-messagg.
Regghet giet biex tkompli, libset par ingwanti ohra u kompliet. Wara
ftit hin rega' daqq il-mobile, ringtone fit-tul, kienet call. Regghet
talbet lill-mara biex tiskuzaha halli tiehu t-telefonata u smaijtha tghid
"Ma’, ha nhallik ghax ghandi patients." Qatghet u regghet Jiet biex
tkompli.

4. Ghal-habta tal-hamsa u kwart tat-28 ta' Frar, wara li
ppruvat tkompli thit, harset lejn il-mara u galtilha "sorry, m'intix ta’
jdejja, ha mmur insejjah lil ta' fugi". U harget mill-kamra. Wara xi
hames minuti dahal tabib wahdu, poggiha bilgieghda u kompla jhit.
Lesta f'xi ghaxar minuti u telaq ’il barra.

5. FI-1 ta' Marzu 2011 ghall-habta tal-hdax u nofs galulna jekk
irridu stajna mmorru lejn id-dar u hekk ghamilna. Minn mindu I-mara
harget mill-isptar, ghall-perjodu twil, sal-ahhar ta' April 2011, Dr.
Dalli Xuereb, tabib tal-familja, kien jigi jaghmlilha visti minn darbtejn
sa tlieta fil-gimgha. Dan minhabba rwejjah insapportabbli li kien
ikollha u dejjem kien jordnalha medicini ghax kien ged jahseb li
kienet xi infezzjoni. Fit-30 ta' April 2011 ghall-habta tal-ghaxra tal-
bil-lejl, waqt li konna fis-sodda, indunaijt li ged thoss xi haga mhux
fpostha fil-parti taghha u qaltli I-mara, "nahseb ghandi xi punt li
ghadu ma ngatax" u wara ftit hin galtli, "Madonna, hawn x’ghandi?"
Kien hawn Ii mill-parti taghha gibdet swab ta' 10 by 10 cm Ii kienet
mahmuga sew b'demm u b'hafna materjal disgustanti iehor. Ir-riha
insapportabbli li kien ikollha I-mara fugha, wara li ghalagna l-iswab
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go borza, ma kienx ghadha hemm. FI-1 ta' Mejju 2011, ghall-ghaxra
ta' filghodu, konna geghdin ma' xi hbieb ohra Ghawdex fejn dak il-
hin il-mara ¢emplet lil Mr. Mamo, gynaecologist li bih konna
ninqgdew ahna u qaltlu b'li konna skoprejna u galilha biex ma
tippanikjax. Imma ahna xtagna second opinion u ghalhekk morna
l-isptar t'Ghawdex u hemm sibna tabib li ezaminaha u ordnalha xi
medic¢ini waqt li dar fugi u qalli "dan lucky ghax dan huwa kaz fatali".
Fit-2 ta' Mejju waqt li kont ghadni irrabjat ghal dak li gara, kont
¢cempilt lill-Ministru tas-Sahha biex jekk ikun possibbli naghmel
appuntament mal-Ministru ta' dak iz-zmien Dr. Joe Cassar u kien
hawn fejn galuli biex naghmel Il-ilment tieghi lil customer care tal-
Mater Dei Hospital. F’'Mejju 2011 kellna appuntament il-Gynae
Outpatients biex immorru ghar-rizultat tal-awtopsja. Meta dhalna
sibna lil Dr. Muscat Berran u tabiba ohra u wara li wrew id-dispjacir
tieghu ghall-mewt tat-tifla, galtiina "sfortunatament qeghdin fl-2011
u minghalina li nafu hafna fuq ix-xjenza imma ma nafu xejn". Jien
staqgsejt biex nara x'rizultat tal-awtopsja u kien pront qalli, "hawn ha
arah u dum kemm trid imma dan minn hawn ma johrogx". Fost
hafna kliem li beda jghid, jiena staqgsejtu fuq il-cause of death fejn
kien hemm miktuba "lack of oxygen" u huwa qalli, "qgisek ghandek
cake go liquidizer u glajtlu I-plakka u ma giex tajjeb". Jien dak ma
rajthiex raguni u minn hawn beda jghaddili I-hsieb hazin li xi haga
ma Kinitx fpostha. F'Mejju rcevejna appuntament biex niltaga' ma’
Dr. Bridget Gafa'. Kien hawn fejn konna hadna I-garza maghna u
tlabniha biex jezaminawha ghax skont hi bdiet tahseb li poggejniha
ahna. F'Gunju 2011 kellna appuntament ma’ Dr. Isabella Borg tal-
genetics fejn spjegatilna li minn kampjuni tad-demm li ttihdulna mill-
genetics taghna, kellhom kollox tajjeb waqt li kienet irrabjata hafna
ghal mod li bih ittrattawna fejn qaltiina "ghandkom stilla hamra
dagshiex fuq il-file, li tfisser biex itukom iktar attenzjoni u ma nafx
ghaliex hallewkom sal-ahhar”. Nixtieq inzid li fil-perjodu minn wara
t-twelid sa' Awwissu konna mmorru ghand Mrs. Sandra Castillo
darba fil-gimgha u gieli darba kull hmistax ghat-trawma li konna
ghaddejjin minnha.

6. Irrid nghid illi dik il-marka li kien hemm fuq il-file tal-mara
kienet saret minhabba I-attenzjoni specjali illi kellha tinghata lill-
mara fit-twelid. Kif diga' spjegajt, dan ma sarx ghaliex kienu qalu illi
I-mara kienet miftuha 2 u baghtuna lejn id-dar. Illi ghalhekk kellha
ssir din il-kawza, kemm minhabba li §iet kkawzata [-mewt tat-tarbija
illi m'hemm |-ebda sinjal li ma kinitx viable, u t-trawma konsegwenti
illi ghaddejna u ghadna ghaddejjin minnha kif ukoll ghall-fatt ta’
traskuragni tal-garza illi wkoll kellha effett hazin fuq il-mara tieghi.

Rat illi I-atti gew notifikati lis-Supretendent Mater Dei Hospital, Avukat
Generali u Tabib tal-Gvern fl-4 ta’ April 2014 (fol 18).

Rat illi fl-14 ta’ April 2014 it-Tabib Principali tal-Gvern laga’ ghal dak
mitlub billi gajjem is-segwenti difizi:
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1. |lli preliminarjament I-Intimat Supretendent tal-Isptar Mater Dei
ma ghandux ebda locus standi u gie mharrek inutiiment stante illi
huwa ma ghandux ir-rapprezentanza guridika tad-Dipartiment tas-
Sahha u dana ai termini tal-Artikolu 181 B tal-Kap 12.

2. i preliminarjament u minghajr pregudizzju ghal premess it-Tabib
Ewlieni tal-Gvern langas ma ghandu locus standi f'dawn il-pro¢eduri
stante li I-lanjanza tar-rikorrenti hija rigward il-kura medika moghtija lil
Dorianne Stanicic liema kura medika ma nghatatx minn dan I|-intimat
izda mit-tobba professjonisti. Dan |-intimat jirrispondi biss ghal culpa
in vigilando u culpa in eligendo, li langas biss ma huma allegati mir-
rikorrenta.

3. llli preliminarjament u minghajr pregudizzju ghas-suespost, ir-
rikorrent Jurgen Stanicic ma ghandu ebda locus standi fdawn il-
proc¢eduri stante illi I-kura u s-servizzi tas-Sahha kollha inghataw il
Dorianne Stanicic u ghalhekk ma jezisti ebda vinkolu bejn dan ir-
rikorrent u xi hadd mill-intimat.

4. i preliminarjament u minghajr pregudizzju ghal premess |-
irritwalita’ tar-rikors promotur stante li ebda indikazzjoni tad-danni
subiti mir-rikorrenti u dana b’detriment ¢ar u manifest ghall-intimati
stante illi ma humiex f'pozizzjoni illi jiddefendu runhom b’mod xieraq
sew u ghalhekk huma fpozizzjoni zvantaggata.

5. llli subordinament u minghajr pregudizzju ghal premess il-kura u
l-attenzjoni kollha moghtija lir-rikorrenta kienet secundem artem u
ghalhekk kwalsiasi allegazzjoni u pretensjoni ghad-danni hija
infondata fil-fatt u fid-dritt.

6. llli subordinament u minghajr pregudizzju ghas-suespost |-
allegazzjoni fil-konfront tal-avukat sottofrimat hija wkoll totalment
infondata u bla bazi, stante illi |-allegata garza giet prodotta mir-
rikorrenti minn jeddhom fit-tentattiv taghhom illi jkunu kredibbli fl-
allegazzjonijiet vantati minnhom.

7. llli subordinament u minghajr pregudizzju ghal premess u a skans
ta’ kull ekwivoku hadd mir-rikorrenti (mill-intimati!®> ) ma jirrispondi
ghad-danni pretizi mir-rikorrenti stante illi kwalsiasi dannu allegat ma
grawx tort ta’ xi nugqas imputabbili lil imsemmija intimati.

8. llli subordinament u minghajr pregudizzju ghal premess it-talbiet
tar-rikorrenti ghandhom jigu michuda in toto bl-ispejjez kollha kontra
r-rikorrenti.

Rat illi ma dahlet ebda risposta ohra u ghalhekk tifhem illi tali risposta
kienet intiza kemm ghas-Supretendent Mater Dei Hospital kif ukoll
ghat-Tabib tal-Gvern, kif del resto jirrizulta fis-sottomissjonijet finali

2 Jidher illi saret referenza zbaljata f'dina |-parti tar-rikors
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taghhom.
Rat illi fit-12 ta’ Gunju 2014 il-Qorti ordnat illi jinbdew il-provi.
Provi

Rat I-affidavit tar-rikorrenti Dorianne Stanicic, pprezentat fit-13 ta’
Gunju 2014. (fol 25)

Rat il-kopja tal-fle mediku ta’ Dorianne Stanicic pprezentat mill-
intimati fl-20 ta’ Jannar 2015. (fol 35 - 338)

Rat ix-xhieda ta’ Dr Darryl Xuereb, moghtija fit-22 ta’ Jannar 2015 u
prodott mir-rikorrenti. (fol 340)

Rat ix-xhieda ta’ Dr Yves Muscat Baron, moghtija fit-12 ta’ Mejju
2015. (fol 351)

Rat id-dokumentazzjoni ezebita mir-rikorrenti fis-6 ta’ Ottubru 2015,
ossija korrispondenza mill-Customer Care Unit datata 6 ta’ April 2012
dwar l-ilment tar-rikorrenti. (fol 356)

Rat illi fis-6 ta’ Ottubru 2015 ir-rikorrenti ddikjaraw illi ghalqu I-provi.

Rat illi fl-24 ta’ Novembru 2015 giet appuntata Dr Anne Portelli bhala
Perit Legali biex tisma’ x-xhieda u tirrelata dwar il-kaz.

Rat illi fit-2 ta’ Novembru 2018 il-Perit Legali pprezentat ir-relazzjoni
taghha wara illi semghet ix-xhieda u saru s-sottomissjonijiet bil-miktub
tal-partijiet. (fol 416)

Rat illi quddiem il-Perit Legali Dr Anne Portelli, instemghu s-segwenti
xhieda:

a. Xhieda in ezami ta’ Dr Yves Muscat Baron fid-19 ta’ Frar 2016.

b. Xhieda in ezami ta’ Dr Michelle Montanaro Gauci fid-19 ta’ Frar
2016.

c. Xhieda in kontro ezami ta’ Dr Yves Muscat Baron fil-5 ta’ Ottubru
2017.

d. Xhieda in kontro ezami ta’ Dr Michelle Montanaro Gauci fit-30 ta’
Jannar 2018.

Rat ukoll illi quddiem I-Perit Legali saru s-sottomissjoniet bil-miktub
tar-rikorrenti (fol 385) u tal-intimati Supretendent tal-Isptar Mater Dei
u t-Tabib Princ¢ipali tal-Gvern (fol 390) kif ukoll saru s-sottomissjonijiet
viva voce.
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Rat illi fis-17 ta’ Ottubru 2019 dina I-Qorti, kif presjeduta, hadet
konjizzjoni tal-kaz u awtorizzat lill-partijiet jaghmlu domandi in
eskussjoni bil-miktub jekk ihossu opportun.

Rat id-domandi in eskussjoni bil-miktub ta’ I-intimati illi saru fid-19 ta’
Novembru 2018. (fol 543 u 554)

Rat ir-risposti tal-Perit Legali bil-miktub illi gew ipprezentati fis-17 ta’
Ottubru 2019. (fol 558)

Rat illi I-intimati, wara I-eghluq tal-provi kollha u tar-relazzjoni fil-31 ta’
Jannar 2019, l-intimati, fil-21 ta’ Ottubru 2019, talbu ghal hatra ta’
espert mediku (fol 571), liema talba giet michuda minn dina I-Qorti fid-
19 ta’ Novembru 2019.

Rat id-domandi in eskussjoni bil-miktub tar-rikorrenti illi saret fis-27 ta’
Novembru 2019, (fol 579)

Rat ir-risposti ghad-domandi in eskussjoni tar-rikorrenti illi saru mill-
Perit Legali fil-21 ta’ Jannar 2020. (fol 583)

Rat illi fil-21 ta’ Jannar 2020 il-kawza §iet differita ghas-sentenza.

Rat illi minhabba fl-eghluq tal-Qorti in vista tal-pandemija Covid-19, il-
Qorti ma setghetx tippronunzja ruhha gabel illum.

Ikkunsidrat

Jirrizulta, mill-provi prodotti, illi r-rikorrenti Dorianne Stanicic, fi Frar
2011, kienet tgila bit-tieni tarbija taghha, wara illi kellha varji korrimenti
gabel, u kienet fl-ahhar stadju tat-tqala taghha qabel il-hlas.

Jirrizulta illi fit-23 ta’ Frar 2011, hija marret |-‘out patients’ ta’ I-iSptar
Mater Dei sabiex issirilha vista peress illi t-tgala kienet riesga lejn
tmiemha, u dakinkhar, meta giet invistata minn Dr Michelle Montanaro
ikkonkludiet illi r-rikorrenti Dorianne Stanicic kienet ghadha mhix fi stat
biex twelled u ghalhekk qaltilha biex tmur lura d-dar.

Jirrizulta illi, dakinhar Dr Montanaro Gauci, kif rat I-istorja tar-rikorrenti
w ezaminat it-tarbija u flimkien mat-tobba tat-team’ tal-Professur Yves
Muscat Baron, illi taht il-kura taghha kienet dak iz-zmien r-rikorrenti,
gie deciz illi r-rikorrenti Dorianne Stanicic, minkejja I-fatt li kienet gia’
korriet tlett darbiet qabel, setghet xorta wahda jkollha hlas normali dak
iz-zmien, anke in vista tal-fatt illi t-tarbija kienet fposizzjoni tajba u I-
fatt li, precedentement, welldet I-ewwel tarbija taghha b’operazzjoni
tac-cesarja, u ghalhekk ma kienx opportun illi t-twelid ma jkunx wiehed
naturali, sa fejn possibbli.

Jirrizulta illi ghalhekk, Dorianne Stanicic regghet intbaghtet lura d-dar
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u ntalbet tigi lura gimgha wara.

Jirrizulta illi ftit jiem wara, fis-27 ta’ Frar 2011, meta kellha tqala ta’ 39
gimgha u tlett ijiem, hija ma baqghetx thoss moviment tat-tarbija u,
wara li marret privatament gewwa St. James Hospital, hija intbzghtet
I-Isptar ghax minn St. James Hospital ma kenux certi illi I-apparat
taghhom kien ged jahdem.

Jirrizulta illi hekk kif marret I-Isptar Mater Dei, giet mal-ewwel
ezaminata u inghatat |-ahbar tragika illi t-tarbija taghha kienet
attwalment mietet, u ghalhekk inzammet I-Isptar.

Jirrizulta illi I-ghada, 28 ta’ Frar 2011, hija welldet lit-tarbija mejta u,
sussegwentement awtorizzaw li ssir awtopsja fuq it-tarbija, liema
awtopsja sussegwentement sabet illi t-tarbija mietet rizultat ta’
“‘intrauterine anoxia’, ossija ssoffokata b’nuggas ta’ ossigenu.

Jirrizulta illi wara t-twelid, lir-rikorrenti Dorianne Stanicic kellhom
isirulha xi punti minhabba fticrit illi sehh, u, skond ir-rikorrenti, |-
proc¢ess adoperat mit-tabiba, mhux identifikata tul il-process kollu tal-
kaz, li kienet ged taghmillha I-intervent ma kienx wiehed professjonali,
fejn it-tabiba waqqfet varji drabi sabiex tirrispondi telefonati personali
fuq il-mobile taghha u eventwalment ghajtet ghall-assistenza ta’ tabib
iehor stante illi, skond ir-rikorrenti, qalet illi ma kienx ta’ jdejha.

Jirrizulta illi sussegwentement ir-rikorrenti Dorianne Stanicic giet
rilaxxjata u marret lura d-dar izda bdiet tiimenta minn irwejjah hziena
mill-parti intima taghha u t-tabib personali taghha, Dr Darryl Xuereb
ippreskrivilha medic¢ini sabiex jtaffu kwalsiasi infammazzjoni illi
setghet qed tikkawza tali sitwazzjoni.

Jirrizulta illi, eventwalment, fit-30 ta’ April 2011, waqt illi r-rikorrenti
kienu geghdin btala Ghawdex sabiex jirkupraw mit-trawma tal-mewt
tat-tarbija, mill-parti intima taghha harget garza ta’ ghaxar ¢entimetri
kwadru (10 x 10 cm) illi kienet attwalment qed tikkawzalha l-irwejjah u
li, skond ir-rikorrenti, thalliet bi zvista waqt I-intervent illi kien ged
isirilha wara |-hlas meta sarulha xi punti rizultat tat-ticrit illi kien gralha.

Jirrizulta illi I-ghada huma marru I-Isptar Ghawdex sabiex tigi invistata
u t-tabib illi invistaha, apparti li ppreskrivilha serje ta’ medicini,
gharrafha illi I-in¢ident li gralha kien wiehed gravi li seta' kellu
konsegwenzi fatali.

Sussegwentement huma ddiskutew il-kaz mal-awtoritajiet ta’ I-Isptar,
ossija kemm il-kwistjoni tal-mewt tat-tarbija ftit gabel it-twelid, kif ukoll
tal-garza illi thalliet gewwa r-rikorrenti u, ghalkemm skond ir-rikorrenti
Stanicic, mument minnhom l-intimati offrewlha €5,000 fkumpens, hija
ma accettatx u eventwalment bdew bil-proceduri odjerni fl-14 ta’
Marzu 2014.
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Jirrizulta, finalment, mir-rekords medici esebiti mill-intimati, illi wara tali
trawma, r-rikorrenti, sa meta gew ipprezentati r-rekords klini¢i mill-
intimati fl-20 ta’ Jannar 2015, kellha zewdt trabi ohra b’sahhitihom illi
twieldu fis-6 ta’ Gunju 2012 u fis-16 ta’ Lulju 2014, Ikoll permezz ta’
operazzjoni maghrufa bhala ‘Cesaria’.

Difizi

Jirrizulta illi l-intimati, qajjmu varji difizi sabiex jezimu ruhhom mir-
responsabbilta’ fil-kaz odjern.

Jirrizulta illi 1-abbli Perit Legali ikkunsidrat tali difizi, u ghalhekk ikun
opportun illi |-konsiderazzjonijiet u konstatazzjonijiet taghha jigu
inkluzi fil-korp tas-sentenza, ghall-kompletezza tal-proc¢eduri odjerni.

...OMmissis...
Konsiderazzjonijiet ta’ dina I-Qorti

Dina I-Qorti, wara illi gharblet fir-reqga r-rapport redatt mill-Perit
Legali, tosserva illi filwaqt illi hija predisposta illi tabbrac¢ja I-
konkluzjonijiet milhuga mill-Perit Legali rigwardanti responsabbilta
ghal dak illi jirrigwarda I-fatt illi thalliet garza fil-parti intima tar-rikorrenti
Dorianne Stanicic waqt |-operazzjoni illi saret wara I-hlas tat-tarbija
mejta, abbazi tal-provi prodotti ma hijiex, madanakollu, konvinta mill-
konkluzjonijiet milhuga mill-istess Espert Legali fejn jirrigwarda
responsabbilta’ tal-intimati ghal dak illi jirrigwarda [-mewt tat-tarbija
tar-rikorrenti gabel il-hlas, u ghalhekk ma taghmilx taghha I-
konkluzjonijiet ta’ I-abbli Perit Legali ghal dak illi jirrigwarda |I-mewt tat-
tarbija.

[I-Qorti tirrileva illi, bhalma ghandha kull dritt illi taghmel il-Qorti, hija
tista’ tabbraccja jew tichad kwalsiasi relazzjoni ta’ espert, jew in parte
jew in toto, w il-Qorti thoss illi, fil-kaz odjern, ser ikollha taghmel dan.

Madanakollu, ghandu jinghad illi, ghal dak illi jirrigwarda I-varji
eccezzjonijiet preliminari mgajjma mill-intimati bit-tama illi jaharbu mir-
responsabbilta taghhom, il-Qorti tagbel mal-konkluzjonijiet kollha tal-
Perit Legali, sa fejn kompatibbli ma’ dak fuq dikjarat, u dana fis-sens
illi:

a. Is-Supretendent tal-Isptar Mater Dei ghandu locus standi
fil-kkaz odjern, bhala I-persuna responsabbli mit-tmexxija ta’ I-Isptar
Mater Dei - ghalhekk |-ewwel e¢¢ezzjoni ta’ I-intimati ghandha tigi
respinta.

b. It-Tabib Ewlieni tal-Gvern ghandu wkoll locus standi fil-kaz
odjern, stante illi huwa t-Tabib Principali tal-Gvern u, bhala tali,
ghandu jirrispondi ghal kwalsiasi nuqqas ta’ tabib u impjegat iehor
fl-impjieg tal-Gvern, u dana kemm taht il-kappa ta’ ‘culpa in
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eligendo’ kif ukoll ‘culpa in vigilando’, ghalkemm, fil-kaz odjern,
aktar japplika |-kaz ta’ ‘culpa in eligendo’, meta tqis illi giet
impjegata persuna li, b’nuqgas u negligenza, halliet garza gewwa
I-pazjent illi hija kienet gieghda topera, bil-perikolu ghal sahhet tali
persuna — ghalhekk it-tieni e¢cezzjoni ta’ I-intimati ghandha tigi
respinta.

C. Jurgen Stanicic, bhala r-ragel tar-rikorrenti Dorianne
Stanicic, ghandu kull dritt illi jippartecCipa f'tali azzjoni, kemm bhala
ir-ragel tal-pazjenta illi thallitiha garza gewwa gisimha kif ukoll
bhala missier tat-tarbija li mietet gabel il-hlas — ghalhekk it-tielet
eccezzjoni ghandha tigi respinta.

d. Dwar danni, ghalkemm huwa minnu illi r-rikorrenti nagsu
milli jidentifikaw danni illi huma setghu sofrew kif ukoll illi li kienu
ged jippretendu, nuqgqas illi ¢ertament ma jghin xejn lill-Qorti meta
tigi biex jigu stabbiliti d-danni illi ghandhom jigu likwidati, dana
minnu nnifsu ma jrendix null ir-rikors promotur, peress illi d-danni
jigu stabbiliti mil-assjem tal-provi — ghalhekk ir-raba' ec¢ezzjoni
ghandha tigi respinta.

e. [I-fatt illi thalliet ‘garza’ gewwa il-parti intima tar-rikorrenti
Dorianne Stanicic ¢ertament ma jista’ qatt jitqies bhala illi I-intimati
taw lir-rikorrenti s-servizz lilha misthoqq ‘secondum artem’, peress
illi ma jista' jkun hemm ebda dubiju illi QATT ma ghandhom jithallew
affarijiet esterni mhux intizi ghall-gewwa |-gisem, GEWWA persuna
wara illi ssir operazzjoni, peress illi dana jista' jwassal ghall-effetti
fatali — ghalhekk, il-hames e¢c¢ezzjoni ghandha tigi respinta.

f.In vista ta’ ammissjoni ¢ara u kristallina ta’ I-intimati permezz ta’
Ittra taghhom datata 6 ta’ April 2012 fejn AMMETTEW illi “ a swab
had been inadvertetly left in Ms Stanicic vagina during the
epostomy” 3 | il-Qorti issibha difficli hafna tifhem kif I-intimati setghu
joholmu b’tali tip ta’ difiza kontradittorja ghal dan minnhom ammess
— ghalhekk is-sitt e¢¢ezzjoni ghandha tigi respinta.

g. In-nuqqas ta’ persuna fl-impjieg u taht ir-responsabbilta’ ta’
l-intimati iwassal ghall-konsegwenza naturali illi huma ghandhom
jirrispondu ghal kwalsiasi dannu illi tali nuggas seta’ irreka —
ghalhekk is-seba' ec¢ezzjoni ghandha tigi respinta.

Responsabbilta’

Jirrizulta, mhux mir-rikors promotur izda mill-assjem tal-provi, illi bl-
azzjoni odjerna r-rikorrenti geghdin jitlobu ghal dikjarazzjoni ta’
responsabbilta’ ghal zewg akkaduti:

a. Ghal fatt illi thalliet garza fil-parti intima tar-rikorrent

% Fol 356
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Dorianne Stanicic.
b. Ghal mewt tat-tarbija wagqt it-tqala.
A. ‘Garza’

Ghal dak illi jirrigwarda |-akkadut illi thalliet ‘garza’ ta’ 10 ¢entimetri
kwadri, il-Qorti ftit wisq ghandha xi tghid salv illi kienet tippretendi li
l-intimati, a differenza tal-linja difensjonali taghhom fil-pro¢eduri
odjerni, kien ikollhom id-dicenza illi jammettu responsabbilta’ ftali
kwistjoni minnufih!

[I-Qorti gieghda tghid dan, u b’Certa fermezza, peress illi |-lealta’
lejn il-pazjent u lejn il-Qrati kellhom iwasslu sabiex I-intimati,
minnufih, jammettu tort ghal dak illi huma, sentejn gabel ma
pprezentaw id-difiza taghhom, kienu gia’ ammettew. lI-Qorti thoss
illi, ghas-skanz ta’ kwalsiasi malintiz, ikun opportun illi tigi riprodotta
il-parti kru¢jali tal-ammissjoni taghhom lir-rikorrenti fis-6 ta’ April
2012:

“As promised we have investigated your complaint and conducted a
peer review to identify whether there were any shortcomings in the
service given to your wife during her stay at the hospital. This review
was composed of Dr. Brigitte Gafa (legal advisor), Mr. Albert Scerri
(Consultant gyneacologist and obstetrician) and Dr. Antonella Grima.
The Board carried out a thorough evaluation of the medical history,
interviewed your wife as well as your good self and the employees who
were identified as having given the service to your wife. The enquiry
mainly centered on the fact that during a minor intervention on Ms
Stanicic, a swab was allegedly left inside her due to the fact that the
doctor who was carrying out this intervention allegedly kept
interrupting the procedure in order to answer the phone.

From the evidence collected the peer review concluded that
indeed a swab had been inadvertently left in Ms Stanicic vagina
during the episiotomy. Although this is considered as a minor
mishap please accept our heartfelt apologies for the discomfort that
this may have caused to your wife. Since it appears that the procedure
was interrupted half way to be handed over to a more senior person it
was not possible to identify with precision the stage when the swab
had been inserted in Ms Stanicic vagina and unfortunately left there.

We apologise again for this incident and please rest assured that
through your case our professionals concerned with such
interventions will be more focused than ever before as we will be
strictly monitoring their performance to ensure that such incident
won't repeat itself.”

[I-Qorti, ghal darba ohra, ma tistax ma tesprimix I-inkredulita’ taghha
kif, wara tali ammissjoni ¢ara u limpida ta’ nuqqgas da’ parte taghhom,
l-intimati sussegwentement, rinfa¢cjati bi proceduri legali, rrinegaw
kwalsiasi ammissjoni taghhom u allegaw li “l-allegata garza diet
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prodotta mir-rikorrent minn jeddhom fit-tentattiv taghhom illi jkunu
kredibbli fl-allegazzjonijiet vantanti minnhom”.*

[I-Qorti tittama illi tali difiza kienet rizultat ta’ lapsus da’ parte tal-
intimati illi kienu gia’ ammettew ghal tali zball, u mhux tentattiv sabiex
tizvija I-Qorti fis-sejbien finali tar-responsabbilta.

Madanakollu, tali nuqgas jirrizulta bl-aktar mod ¢ar u inekwivoku u ma
hijiex skuzanti li dina titgies bhala “minor mishap”, peress illi pazjent
gatt ma ghandu jistenna li tithalla gewwa fih oggett aljen ghal gismu
bi zball minn tabib illi fidejh huwa gieghed jafda hajtu.

B. Mewt tat-tarbija

Jirrizulta illi 1-abbli Perit Legali, fil-konkluzjonijiet tar-rapport taghha,
fejn jirrigwarda r-responsabbilta ghal mewt tat-tarbija, taghmel is-
segwenti assersjonijiet® :

“Huwa minnhu li Dorianne Stanicic kellha kumplikazzjonijiet gabel din
it-tqala, pero’ kif qed jigi kkonfermat mit-tabiba stess fit-tqala in
kwistjoni r-rikorrenti ma kellhiex problemi, izda kellha stilla hamra fil-
file li tindika i trid tinghata attenzjoni specjali. Ghalhekk waqt li hu
minnu li Dorianne Stanicic kellha twelled b’mod naturali, hija kellha
tinzamm I-isptar ghaliex bil-membrane sweep hija giet induced’ u ma
kenitx miftuha bizzejjed. Rizultanti ta’ dan, it-tarbija sabet ruhha
f'diffikulta’ u fgat fguf ommha,”

Jirrizulta illi, abbazi ta’ tali assersjoni, |-Perit Legali wasslet ghall-
konkluzjoni segwenti:

“Ghalhekk wiehed jista’ jiddeduci li I-mewt tragika tat-tarbija f'guf
ommha ma kenitx rizultanza ta’ mewt naturali izda minhabba nuqgqas
ta’ intervent fwaqtu u min minn kien effettivament responsabbli tal-
kura tar-rikorrenti Dorianne.”

Evalwat il-provi kollha prodotti, partikolarment ix-xhieda teknika tal-
Professur Yves Muscat Baron u Dr Michelle Montanaro Gauci, minn
imkien ma jirrizulta illi seta’ kien hemm xi nuggas da parte tat-tobba
jew li |-fatt li saret il-‘Membrane Sweep’ wassal sabiex tmut it-tarbija
fguf ommha, ossija r-rikorrenti.

Jirrizulta, di fatti, illi, meta Dr Michelle Montanaro Gauci xehdet dwar
l-involviment taghha fil-vista tat-23 ta’ Frar 2011, hija kellha dan xi
tghid:

“Jien harist lejn Il-istorja taghha u I-kura Ii kienet irceviet Cioe" I-
andament ta’ din it-tqala. Kollox kien jidher normali fdin it-tqala. Ma
kellhiex pressjoni, baby kien kiber sew u kien jidher anke fuq I-ultra
sounds i kienet ghamlet qabel. (ara fol. 255 tal-process). Jien

4 Fol 19
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staqsejtha jekk hijiex ged thoss ic-caqliq tal-baby. Din hija standard
procedure. Hija ikkonfermat li kienet gieghda thoss il-movimenti tal-
baby. Wara jien ezaminajtha. Kellha pressjoni normali; it-test tal-urina
kien normali. Ezaminajtilha Zzaqqha u I-baby kien jidher li kien ta’ dags
normali u ma kienx zghir. ll-posizzjoni kien “head down” (cephalic
position — rasu l-isfel) u r-ras kienet bdiet niezla gewwa I-ghadam tal-
pelvis, kif huwa mistenni ta” 39 weeks. Smajna I-qalb tat-tarbija bid-
Doptone u nstemghet sew u regolari. Wara pprocedejt bil-permess u
I-kunsens tal-pazjenta ghall-vaginal examination. Ir-ras tat-tarbija ma
nhassitx gholja, ¢ioe" kienet fposizzjoni li wiehed jistenna fit-tqala ta’
39 weeks. L-ghonq tal-utru kien beda jipprepara ghall-hlas u jinfetah
ftit. Kien miftuh bejn 1-2 cm. Bil-kunsens tal-mara (Cioe" tal-pazjenta)
ghamilt “membrane sweep”. IlI-“‘membrane sweep” hija proc¢edura
naturali li tghin I-ghonq tal-utru jipprepara ghall-process tal-hlas. Waqt
din il-vista ergajt ikkonfermajt mal-pazjenta |-pjan kif kien diga’ stabbilit
minn qabel sabiex tipprova tehles normali. Dan il-pjan kien diga" gie
diskuss u dec¢iz mat-tobba gioe' ma senior registrar tat-team ta” Prof.
Yves Muscat Baron li ser tipprova tehles b’mod naturali. Ghamilt pjan
mal-pazjenta Ii hija terga’ tigi ghall-vista ohra wara gimgha meta kien
ha jkollha ezatt 40 weeks.”

Jirrizulta, minn tali xhieda, illi dawna I-fatti jistghu jigu stabbiliti lil kienu
certi dakinhar tal-ezami:

a. It-tarbija kienet f'posizzjoni tajba ghat-twelid.

b. It-tarbija kellha ‘heart beat’ sew u regolari.

c. lIt-tarbija kienet ta’ dags normali.

d. It-tarbija kienet ged ti¢caglaqg regolarment, skond dak li qalet ir-
rikorrenti.

e. L-ghongq tal-utru kien qieghed jipprepara ghall-hlas.

Jirrizulta, ghalhekk, illi mill-ezami illi sar lir-rikorrenti da parte ta’ Dr
Montanaro Gauci, ma kien hemm assolutament xejn illi seta’, b’xi
mod, jallarma lit-tobba dwar is-Sahha tat-tarbija kif ukoll tar-rikorrenti
Dorianne Stanicic, fatt illi gie kkonfermat ukoll mill-Professur Muscat
Baron.

Jirrizulta illi I-abbli Perit Legali enfasizzat ukoll fuq il-fatt illi fuq il-file
kien hemm “stilla hamra”, li kienet tfisser illi “minn jezamina jew jassisti
l-pazjent ikun tenut li jaghtih attenzjoni specjali.”®

Jirrizulta illi, in kontro ezami, Dr Michelle Montanaro Gauci, ghalkemm
ma ftakretx jekk kienx hemm “stilla hamra” jew le, ftakret is-segwenti:’

“Iva u li kellha ¢esarja qabel huwa something that we pay attention to.
U parti mid-diskussjoni hu biex niddeciedu kif ser tehles persuna
niddiskutu r-riskji kollha tal-fatt li hemm gasma fl-utru. Iva hi haga i hi
mportanti li wiehed jighed I-attenzjoni, ghalhekk ezaminajtha dakinhar
biex nara li |I-pelvis kien wiesgha bizzejjed biex din id-darba intuha
¢ans ghall-hlas normali. Ovvjament hadd ma jkun jaf x’ser jigri.”

6 Fol 463
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Jirrizulta illi tali verzjoni tal-fatti gew anke korroborata mill-Professur
Yves Muscat Baron, meta xehed quddiem il-Qorti u kellu dan xi jghid
dakinhar:®

“Mistogsi xi jfisser meta persuna fuq il-patient card taghha jkollha stilla
nghid ifisser li min ikun ikollu bzonn I-attenzjoni kemm fl-isptar u anke
Jekk tmur ghal kura privatament. Jiena interpellejt (intervenejt?) mar-
rikorrenti meta |-assistenta tieghi qaltli li r-rikorrenti I-ahjar haga li tibda
wehidha. Dan ghaliex it-tqala precedenti, li kienet fl-2008 kienet
b’cesarja peress li I-baby kienet imdawra. F'dawn il-kazi naghmlu
¢esarja. Pero [l-prassi standard meta r-ras tkun ‘I isfel inhallu lill-
ommijiet jehilsu b’mod normali u kemm jista’ jkun ukoll jibdew
wehidhom. Dan ghaliex jekk wiehed jisforza I-utru biex tibda I-process
tat-twelid hemm ir-riskju i jingata’ I-utru minhabba I-qasma li kienet
saret precedentement meta saret ic-cesarja. Nixtieq nghid illi ¢-cesarja
li saret fuq ir-rikorrenti kienet welldet ta’ thirty nine weeks u tlett ijiem.
Meta miet il-baby kien thirty nine plus erbat jjiem u kienet ilha erbgha
u ghoxrin siegha ma thossx il-baby qabel wellditu b’referenza ghat-
tqala tal-2071. Jiena dhalt biss meta I-assistenta tieghi talbitni ghal
parir. ld-decizjoni li r-rikorrenti jkollha hlas normali kienet ilha Ii ttiehdet
mill-ewwel vista meta kienet biss sitt gimghat tqala u dan dejjem bil-
kunsens tal-pazjenta.

Kontro ezami

Mistogsi jekk jiena gbiltx mad-decizjoni ta’ |-assistenta tieghi illi r-
rikorrenti Stanicic kellha tehles b’mod normali nghid illi dan hu kaz
normali u kont nagbel maghha.

Ri ezami

L-assistenta kienet Dr Michelle Montanaro Gauci. Jiena Consultant
Obstetrician Gynaecologist fl-Isptar San Luga u ilni fdin il-kariga mill-
2005.”

Jirrizulta illi I-abbli Perit Legali ikkonkludiet illi I-‘Membrane Sweep’
wasslet sabiex tkun ‘induced’ biex twelled. Tali konkluzjoni,
madanakollu, ma ssibx riskontru tekniku fix-xhieda tat-tobba esperti li
xehdu quddiem il-Qorti w quddiem I-Perit Legali, u di fatti, Dr Michelle
Montanaro Gauci, mistogsija dwar jekk kenitx indotta ghall-hlas,
kellha dan xi tghid:®

“l-pazjenta ma kenitx bdiet fil-hlas. Ma kien hemm ebda raguni biex
nibdewha fil-hlas. Anzi, minhabba I-fatt li kella diga" ¢esarja u cioe’
gasma fil-guf kienet tkun ta" detriment ghaliha u ghat-tarbija kieku
kellna nibdewha fil-hlas bil-medicini u nisfurzaw il-proc¢ess naturali tal-
hlas (by induction). Kieku kellna ninducu I-hlas konna nzidu r-riskju li
l-utru jéedi jew jixpakka minhabba i kien diga® hemm qasma tac-
Cesarja tal-2009. U kieku kellna ninducu I-hlas konna nzidu r-riskju li
ma jirnexxilhiex tehles normali u tispicca minflok b’emergency
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caesarean. Fil-fatt il-guidelines tar-Royal College of Obstetrics and
Gynaecologists jghidu li Fkazijiet bhal dawn ahjar li wiehed jistenna
anke sa 41 weeks jekk hemm bzonn biex taghti cans massimu biex il-
process jibda b’mod naturali. Dan dejjem jekk ma jkunux inqalghu xi
kumplikazzjonijiet.”

[I-Qorti tosserva wkoll illi tul is-sitt snin tal-kawza odjerna, r-rikorrenti
gatt ma pprodu¢ew espert mediku sabiex jikkorroboraw it-tezi
taghhom dwar il-kawza tal-mewt tragika ta’ bint ir-rikorrenti w it-tobba
li kienu ged jikkurawha.

Jirrizulta, ghalhekk, illi a differenza ta’ dak allegat mir-rikorrenti u
abbraccjat mill-Perit Legali, il-fatt jekk r-rikorrenti kenitx miftuha 2’ jew
le ma ghandha ebda ness mal-fatt illi, sfortunatament, ftit jiem wara li
marret |-Isptar Mater Dei, it-tarbija mietet f'guf ir-rikorrenti Dorianne
Stanicic gabel il-hlas.

Ghalhekk, mill-assjem tal-provi, partikolarment ix-xhieda ta’ esperti fil-
gasam medika prodotti quddiem dina I-Qorti, ma hemmx provi teknici
bizzejjed biex jattribwixxi xi tip ta’ responsabbilta’ da’ parte ta’ I-intimati
w it-tobba taghhom fil-mewt tragika tat-tarbija tal-konjugi Stanicic.

Danni

Jirrizulta illi I-Perit Legali, fil-konkluzjoniijet taghha, ghamlet il-
konsiderazzjonijiet taghha illi wassluha tillikwida danni dovuti.

Jirrizulta illi, filwaqt illi jkun opportun illi I-Qorti tirriproduci |-hsibijiet u |-
konkluzjonijiet tal-abbli Perit Legali, referenza ser issir biss ghad-
danni likwidati ghal dak li jirrigwarda r-responsabbilta relatata mal-
‘garza’ illi thalliet gewwa I-parti intima tar-rikorrenti Dorianne Stanicic.

...omissis...

Ghal dawn ir-ragunijiet, l-esponenti thoss li hu xieraq Ii r-rikorrenti
Dorianne Stanicic tigi kumpensata ghaxart’elef euro (€10,000) bhala
dannu arbito boni viri u elfejn euro (€2,000.00) bhala danni morali u
psikologici lil konjugi Stanicic.”
[I-Qorti, wara illi gieset il-konsiderazzjonijet kollha maghmula mill-Perit
Legali, tqis illi ma ssib ebda raguni ghaliex ma ghandhiex taghmel taghha il-
konkluzjonijiet minnha milhuga, ossija illi tillikwida d-danni dovulti rizultat tal-
garza li thalliet fil-parti intima tar-rikorrenti Dorianne Stanicic fl-ammont ta’
ghaxart’elef euro (€10,000) bhala dannu arbitrio boni viri.

[I-Qorti, madanakollu, tqis illi d-danni morali u psikologi¢i ghandhom ikunu
ta’ hamest elef euro (€5,000), in vista tal-fatti kollha tal-kaz.

Konkluzjoni

[I-Qorti,
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Wara illi rat |-atti kollha pro¢esswali,

Wara illi rat ir-rapport Peritali.

Tghaddi biex taqgta’ u tiddeciedi I-kaz billi;

Tichad I-e¢cezzjonijiet kollha ta’ I-intimati,

Tilga’ t-talbiet tar-rikorrenti ghal dak illi jirrigwarda I-akkadut fejn thalliet garza
gewwa r-rikorrenti Dorianne Stanicic waqt intervent illi kien ged isirilha fit-28
ta’ Frar 2011,

Tiddikjara lill-intimati in solidum bejniethom responsabbli ghad-danni rizultat
tal-fatt illi, waqt intervent li kien qieghed isir fuq ir-rikorrenti Dorianne Stanicic
fit-28 ta’ Frar 2011, thalliet garza gewwa fiha rizultat ta’ traskuragni u nuggas

ta’ tharis tar-regolamenti da’ parte ta’ impjegati ta’ l-intimati, u ghalhekk,

Tillikwida d-danni sofferti mir-rikorrenti fllammont ta’ ghaxart'elef euro
(€10,000) bhala dannu arbitrio boni viri u hamest elef euro (€5,000.00) bhala

(€15,000);

Tikkundanna lill-intimati Supretendent tal-Isptar Mater Dei u t-Tabib
Principali tal-Gvern in solidum bejniethom ihallsu lir-rikorrenti is-somma ta’
hmistax-il elf Euro (€15,000) in linea ta’ danni kif fug spjegat.

Bl-ispejjez kollha kontra l-intimati in solidum bejniethom.

Bl-imghax mid-data tas-sentenza sad-data tal-pagament effettiiv.”

Rikors tal-appell tal-atturi (09.07.2020):

5. L-appell tal-atturi jirrigwarda dik il-parti tas-sentenza fejn I-Ewwel
Qorti ddikjarat li ma kienx hemm bizzejjed provi teknic¢i sabiex tigi
attribwita xi tip ta’ responsabbilta da parti tal-konvenuti u t-tobba taghhom

fil-mewt tragika tat-tarbija taghhom.

6. L-aggravji tal-atturi fir-rigward, in suc¢c¢int, huma s-segwenti:
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(1) Nuqgqas ta’ hatra ta’ esperti:

Fl-ewwel lok jghidu li I-Ewwel Qorti qalet li ma giex mahtur espert
biex jghid fuq il-kwistjonijiet involuti. Jilmentaw bil-fatt li I-Ewwel
Qorti irreferiet ghax-xhieda ta’ Dr Michelle Montanaro Gauci u I-Prof.

LA 1]

Yves Muscat Baron bhala x-xhieda ta’ “esperti”.

(2) Kien hemm fatti li kien jafhom kulhadd:

Fit-tieni lok jirreferu ghall-awtopsja u ghall-file bl-istilla hamra u ghall-
past history tal-attri¢i u jenfasizzaw li kien hemm fatti li jafhom
kulhadd. Jghidu li kulhadd jaf, u kull omm taf, li meta jagbzilha z-
zmien aktar minn dak previst u ma tkunx taht attenzjoni medika, il-
probabbilta jew possibbilta hi li t-tarbija tifga fil-guf. Jghidu i
dagstant hija semplici t-tragedija li tigri meta xi hadd li suppost jaf is-
sengha u l-arti ta’ kif twelled tarbija taghmel zbalji, anke ta’ kalkoli bl-
iktar mod elementari. Jghidu li “Ghalhekk in-nuqqas li gie mahtur
espert mhijiex effettivament korretta” u jikkummentaw li [-Ewwel
Qorti kif kienet preseduta gabel, kienet ghazlet hi lil Dr Anna Portelli
ghax barra li hija mghallma fix-xjenza medika, hija mara u omm u

allura taf bil-prattika x’inhi t-tgala u I-problemi taghha.

(3) Mhux kaz ta’ apprezzament ta’ provi li semghat il-Qorti:
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Fit-tielet lok jargumentaw li ma jistax jinghad li I-Ewwel Qorti kellha
I-benefi¢cju li semghet u rat b’ghajnejha x-xhieda li strahet fughom
u skartat kull prova ohra ghaliex gisithom bhala tobba “esperti”.
Jilmentaw li I-Ewwel Qorti skartat il-verzjoni tal-perit legali fis-sens
li kien hemm induced labour u ghazlet invece I-verzjoni ta’ Dr
Montanaro Gauci fejn eskludiet li kien hemm tali induced labour bil-
fatt li saret membrane sweep. Jghidu li anke minn ffittxija fuq il-
website tal-NHS Ingliza jinghad li din il-pro¢edura ta’ membrane

sweep “may kick-start your labour”.

(4) Ezami fiziku Zzbaljat u xhieda inattendibbli ta” Dr Montanaro Gauci:

Fir-raba’ lok jghidu li Dr Montanaro Gauci kienet zbaljata meta
ghamlet assessment li |-attri¢i kienet miftuha two fingers ghaliex
meta giet ezaminata wara, u kien hemm I-istorja fatali, kien ¢ar li
langas ma kienet miftuha one finger. Jirreferu ghar-rapport tal-perit
legali fejn inghad li l-attrici kellha tinzamm l-isptar ghaliex bil-
membrane sweep li saritilha giet induced meta ma kinitx miftuha
bizzejjed, fejn b’rizultat ta’ dan sabet ruhha fdiffikulta u fgat fguf

ommbha.

(5) Legitimate expectation:

Finalment jghidu li kellhom legitimate expectation li t-tarbija kienet
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ser titwieled gawwija u shiha. Jghidu wkoll Ii ghal dak |i jirrigwarda
telf ta’ gligh futur il-Qorti trid sa ¢ertu punt tispekola fejn jekk hemm
persuna b’sahhitha wiehed jistenna li tibga’ b’sahhitha u tahdem sa
65 sena. Jghidu li dan il-prin¢ipju japplika wkoll fdan il-kaz. Izidu
jghidu li peress li tul dan iz-zmien |-Art. 1405 gie emendat diversi
drabi, “ghandhom dritt vestit meta kien hemm I-oghla kumpens ghal

danni morali li hagghom din il-koppja”.

Rikors tal-appell tal-konvenuti (10.07.2020):

7.

L-appell tal-konvenuti jirrigwarda dik il-parti tas-sentenza fejn |-

Ewwel Qorti rrizultalha li I-konvenuti kienu responsabbli ghall-garza i

thalliet fil-gisem tal-attrici u fejn konsegwenzjalment ordnat Ii kellhom

ihallsu lill-atturi s-somma ta’ €15,000 in linea ta’ danni.

8.

L-aggravji tal-konvenuti fir-rigward, in suc¢c¢int, huma s-segwenti:

() L-ewwel aggravju — nuqqas ta’ provi li jinflitaw ir-responabbilta’

fughom:

Fl-ewwel lok jghidu li minkejja li huma ammettew li erronjament
thalliet garza fil-gisem tal-attrici, dan ma jimmeritax konferma

assoluta li kien hemm negligenza, u dan tenut kont tal-fatt li sahhet
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l-appellanti ma Kkinitx fperiku u dan meta nghatat assistenza

fwaqtha.

(i) lt-tieni aggravju — I-ebda lok ghad-danni:

Fit-tieni lok jenfasizzaw li |-atturi nagsu li jipprezentaw prospett ¢ar u

dettaljat tal-allegati danni sofferti fir-rigward.

Risposta tal-konvenuti ghall-appell tal-atturi (17.07.2020):

9. ll-konvenuti wiegbu biex jaghtu r-ragunijiet taghhom ghaliex I-
appell tal-atturi huwa infondat u ghaliex is-sentenza appellata ghandha
tigi kkonfermata in kwantu sabet li ma diex ippruvat li kienu responsabbli

ghall-mewt tat-tarbija.

Nota tal-atturi (03.08.2020):

10. Waralli l-attri¢i giet notifikata bir-rikors tal-appell tal-konvenuti fit-28
ta’ Lulju 2020, l-atturi pprezentaw nota fit-3 ta’ Awwissu 2020 fejn
iddikjaraw i in kwantu fl-appell taghhom talbu li tigi kkonfermata dik il-
parti tas-sentenza li hija favorevoli ghalihom (li hija I-mertu tal-appell tal-
konvenuti) is-sottomissjonijiet relattivi u r-ragunijiet ghaliex ghandha

tibga’ kkonfermata jinghataw waqt is-smigh tal-appell stante li r-ragunijiet
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migjuba mill-konvenuti mhumiex fondati fil-fatt u fid-dritt. Qalu wkoll li

dwar l-interessi, I-gurisprudenza mhix dejjem konformi fuq is-suggett.

KUNSIDERAZZJONIJIET TA’ DIN IL-QORTI:

(A) L-APPELL TAL-ATTURI:

(dwar ir-responsabbilta ghall-mewt tat-tarbija u danni relattivi)

11. Din il-Qorti sejra tigbor u tikkunsidra I-ilmenti tal-atturi appellanti

tant is-segwenti intestaturi.

(@) In-nuggas ta’ nomina ta’ espert mediku:

12. L-atturi jsostnu li mhux korrett li jinghad li ma giex mahtur espert
mediku sabiex jirrelata fuq il-kwistjonijiet involuti. Isostnu li |-perit legal
giet innominata proprju ghaliex hija wkoll mghallma fix-xjenza medika,

barra li hija mara u omm.

13. Jigi pprecizat fl-ewwel lok li I-Ewwel Qorti ma irrimarkatx li ma giex
mahtur espert mediku, izda irrimarkat li tul is-sitt snin tal-kawza, |-atturi

“‘qatt ma pproducew espert mediku sabiex jikkorroboraw it-tezi taghhom

dwar il-kawza tal-mewt tragika ta’ bint ir-rikorrenti w t-tobba Ii kienu

geghdin jikkurawha.”
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14. Kwantu ghall-hatra ta’ Dr Anna Portelli, din giet nominata mill-
Ewwel Qortit? fis-seduta tal-24 ta’ Novembru 2015 bhala perit legali u

mhux bhala perit legali u perit mediku, kif donnhom jargumentaw I-atturi:

“Fuq talba tal-abbli rapprezentanti legali tal-partijiet tappunta lil Dr
Anne Portelli bhala perit legali biex tkompli tisma’ I-provi u tirrelata fir-
rigward”.

15. L-imsemmija perit legali Dr Anna Portelli pprezentat ir-rapport
taghha fit-2 ta’ Novembru 2019** fejn ikkonkludiet li I-konvenuti in solidum
huma responsabbli ghaz-zewg inc¢identi (kemm il-mewt tat-tarbija u kif

ukoll t-thollija tal-garza fil-gisem tal-attri¢i). Fis-17 ta’ Ottubru 2019 hija

pprezentat ir-risposti taghha'? ghad-domandi li sarulha in eskussjoni.

16. Sussegwentement, fil-21 ta’ Ottubru 2019 il-konvenuti pprezentaw

rikors2 fejn talbu li jigi mahtur espert mediku. Huma talbu hekk:

“...fis-sustanza r-rapport tal-espert legali ta analizi medika aktar milli
dik legali, meta definittivament ma kienx fil-kompitu tal-espert legali li
tanalizza u tezamina jekk l-esponenti kenux negligenti, imprudenti jew
xort’ ohra fil-qadi ta’ dmirijiethom.

llli ghaldagstant f’dan |-istadju hu krucjali i jigi mahtur espert mediku
li hu mharreg u specjalizzat fil-materja medika tat-tqala stante li huwa
pertinenti li I-espert mahtur ikun intiz fuq dan il-qasam specifiku. Illi I-
iskopijiet ta’ hatra ta’ espert mediku ghandha tirrelata I-lanjanzi
avvanzati mir-rikorrenti u |-fakolta’ li ssir ezaminazzjoni tal-atti ta’ din
il-kawza.”

10 |ppreseduta mill-imhallef Silvio Meli
11 fol 416 et seq

12 fol 554 et seq

13 fol 571
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17. L-atturi opponew ghat-talba li jinhatar espert mediku, u I-Ewwel

Qorti ¢ahdet tali talba fis-seduta tad-19 ta’ Novembru 2019:

“Il-Qorti ma tistax ma tesprimix is-sorpriza taghha kif hames snin wara
li bdiet il-kawza u wara li I-espert legali irrelata, ' daqqa wahda |I-
intimati intebhu li ghandhom bzonn espert mediku.

[I-Qorti tosserva li din il-kawza ilha pendenti ghal aktar minn hames
snin u ngabru I-provi kollha fiha u ghalhekk se tinsisti i I-kawza
titkompla fuq il-provi li hemm u bir-relazzjoni li hemm sabiex forsi xi
darba tinghata sentenza.

II-Qorti ghalhekk tichad it-talba maghmula fir-rikors tal-21.10.2019.”

18. Dan kollu jikkonferma kemm Dr Anna Portelli kienet giet nominata

bhala espert legali u mhux ukoll bhala espert mediku u ghalhekk |-

aggravju taghhom fir-rigward huwa bla bazi.

(b)  Ix-xhieda “esperti”:

19. L-atturi jilmentaw ukoll bil-fatt li I-Ewwel Qorti rreferiet ghal Dr
Michelle Montanaro Gauci u Prof. Yves Muscat Baron bhala xhieda
“‘esperti”. Huwa minnu li dawn ma kenux xhieda esperti fis-sens ta’
“esperti” mahtura mill-Qorti, ladarba kif fuq spjegat, qatt ma gie mahtur
espert mediku fdawn il-proceduri. Evidentement |-Ewwel Qorti rreferiet
ghalihom bhala xhieda “esperti” in kwantu huma specjalizzati fil-qasam
tal-ostetrika u I-ginekologija u ghalhekk ix-xhieda taghhom kienet wahda

teknika.
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(c) ll-kwistjoni dwar jekk il-membrane sweep tammontax ghal induction of

labour:

20. ll-perit legali Dr Anna Portelli kkonkludiet li filwaqt li kien minnu li I-

attri¢i kellha twelled b’mod naturali:

“...hija kellha tinzamm l-isptar ghaliex bil-membrane sweep hija giet

induced u ma kinitx miftuha bizzejjed. Rizultanti ta’ dan it-tarbija sabet

ruhha f diffikultau fgat fguf ommha”.
21. L-Ewwel Qortiinvece, wara li evalwat il-provi kollha, partikolarment
ix-xhieda tal-Professur Yves Muscat Baron u ta’ Dr Michelle Montanaro
Gauci, gieset li minn imkien ma jirrizulta li seta’ kien hemm xi nugqas da
parti tat-tobba, jew li I-fatt li saret il-“membrane sweep” wassal biex tmut
it-tarbija fguf I-attri¢i. Hija fil-fatt skartat il-konkluzjoni tal-perit legali li I-
membrane sweep wassal biex l-attri¢i tkun “induced” biex twelled u

rreferiet ghax-xhieda ta’ Dr Michelle Montanaro Gauci fejn qalet li I-

membrane sweep fil-fatt hija pro¢edura naturali li tghin I-ghonq tal-utru

jipprepara ghall-process tal-hlas. Fil-fatt Dr Montanaro Gauci spjegat li
minhabba li I-attri¢i kienet precedentement welldet permezz ta’ cesarja u

allura kellha gasma fl-utru, kien importanti li |-hlas jibda b’mod naturali:

‘kien ikun ta’ detriment ghaliha u ghat-tarbija kieku kellna nibdewha
fil-hlas bil-medicini u nisfurzaw il-process naturali tal-hlas (by
induction). Kieku kellna ninducu I-hlas konna nzidu r-riskju li l-utru
jcedi jew jixpakka...”
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22. lI-Prof Yves Muscat Baron fix-xhieda tieghu gal li I-prassi standard
meta r-ras tkun ‘| isfel (kif kienet it-tarbija fil-kaz tal-attri¢i) hija li [-ommijiet
jithallew jehlisu b’mod normali. Bhal Dr Montanaro Gauci spjega li fejn si
tratta ta’ mara li ftwelid precedenti tkun welldet permezz ta’ ¢esarja (kif
kien il-kaz tal-attrici), meta din imbaghad tigi biex twelled b’mod naturali

hija kemm jista’ jkun tithalla tibda I-hlas wahedha, ¢joé b’mod naturali:

“Dan ghaliex jekk wiehed jisforza I-utru biex tibda’ I-process tat-twelid

hemm ir-riskju li jingata’ I-utru minhabba |-gasma li kienet saret

precedentement meta saret i¢c-cesarja.”
23. L-atturi hassewhom aggravati bil-fatt li I-Ewwel Qorti skartat il-
konkluzjoni tal-perit legali li bil-membrane sweep fil-fatt kien hemm
induced labour, fejn allura l-attrici kellha tinzamm I-isptar, u invece
gaghdet fuq il-verzjoni ta’ Dr Montanaro Gauci li -membrane sweep ma
jammontax ghal induced labour, u li huwa biss pro¢edura naturali li jghin
[-ghonq tal-utru jipprepara ghall-process tal-hlas. Huma fil-fatt jirreferu
ghas-sit elettroniku tal-NHS Ingliza sabiex isostnu t-tezi taghhom fir-

rigward.

24. Din il-Qorti ghalhekk gieghda tirriproduci s-segwenti bran li jinsab
tant I-intestatura “Inducing labour” u li jinsab fis-sit elettroniku tal-NHS li

jirreferu  ghalih  [-atturi:  https://www.nhs.uk/pregnancy/labour-and-

birth/signs-of-labour/inducing-labour/.

“Inducing labour
An /nduced labour is one that's started artificially.
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It's common for labour to be /induced if your baby is overdue or there's
any risk to you or your baby's health.

This risk could be if you have a health condition such as high blood
pressure, for example, or your baby is not growing.

Induction will usually be planned in advance. You'll be able to discuss
the advantages and disadvantages with your doctor and midwife, and
find out why they think your labour should be /induced.

It's your choice whether to have your labour /nduced or not.

If your pregnancy lasts longer than 42 weeks and you decide not to
have your labour /induced, you should be offered increased monitoring
to check your baby's wellbeing.

Why you might be induced

e if you're overdue

e if your waters have broken

e if you or your baby have a health problem

If you're overdue

Induction will be offered if you do not go into labour naturally by 41
weeks, as there will be a higher risk of stillbirth or problems for the
baby.

If your waters break early

If your waters break more than 24 hours before labour starts, there's an
increased risk of infection to you and your baby.

If your waters break after 34 weeks, you'll have the choice of induction
or expectant management.

Expectant management is when your healthcare professionals monitor
your condition and your baby's wellbeing, and your pregnancy can
progress naturally as long as it's safe for both of you.

Your midwife or doctor should discuss your options with you before you
make a decision.

They should also let you know about the newborn (neonatal) special care
hospital facilities in your area.

If your baby is born earlier than 37 weeks, they may be vulnerable to
problems related to being premature.
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If your waters break before 34 weeks, you'll only be offered induction if
there are other factors that suggest it's the best thing for you and your
baby.

If you have a health condition or your baby is not thriving
You may be offered an induction if you have a condition that means it'll

be safer to have your baby sooner, such as diabetes, high blood
pressure or intrahepatic cholestasis of pregnancy.

If this is the case, your doctor and midwife will explain your options to
you so you can decide whether or not to have your labour /nduced.

Membrane sweep

Before inducing labour, you'll be offered a membrane sweep, also known
as a cervical sweep, to bring on labour.

A membrane sweep would usually be offered to you after 39 weeks.

To carry out a membrane sweep, your midwife or doctor sweeps their
finger around your cervix during an internal examination.

This action should separate the membranes of the amniotic sac
surrounding your baby from your cervix. This separation releases
hormones (prostaglandins), which may start your labour.

Some women find the procedure uncomfortable or painful. You may get
some cramping and vaginal bleeding afterwards.

If labour does not start after a membrane sweep you may be offered an
additional sweep or induction of labour.

Induction is always carried out in a hospital maternity unit. You'll be
looked after by midwives and doctors will be available if you need their

help.

How labour is induced
If you're being /nduced, you'll go into the hospital maternity unit.
There are 2 main ways labour can be /inducedt

e Hormones can be put inside your vagina using a vaginal tablet
(pessary) or a gel, or given as tablets that you swallow.

e Devices such as balloon catheter (a small balloon, full of water) or
an osmotic dilator (a type of sponge) can be used to widen your cervix.

You'll usually be offered hormones first to see if they work, unless there’s
a medical reason you cannot take hormones.
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It usually takes many hours for these treatments to start working. You
will usually stay in the hospital maternity unit, though you may be able
to go home in some cases.

Sometimes a hormone drip is needed to speed up the labour. You may
also need to have your waters broken artificially.

What /nduced labour feels like

If you need to be /nduced it may affect where you can give birth. You
may need to stay in hospital for longer and have more examinations.

Induced labour is usually more painful than labour that starts on its own.

Your pain_relief options during labour are not restricted by being
induced.

You should have access to all the pain relief options usually available,
such as an epidural or water birth.

If you are /induced you'll be more likely to have an assisted delivery,
where forceps or ventouse suction are used to help the baby out.

If induction of labour does not work
Induction is not always successful, and labour may not start.

Your obstetrician and midwife will assess your condition and your baby's
wellbeing. You may be offered another method of induction or a
caesarean section, or you may be able to wait a few hours and then be
assessed again.

Your midwife and doctor will discuss all your options with you.

Natural ways to start labour

There are no proven ways of starting your labour yourself at home.

You may have heard that certain things can trigger labour, such hot
baths, certain food or drinks, having sex or herbal supplements. But
there's no evidence that these work. Also there’s no information about
the safety of herbal supplements and they could be harmful to you or

your baby.

Having sex will not cause harm, but you should avoid having sex if your
waters have broken as there's an increased risk of infection.

For more information on induction, you can read the NICE information
for the public on induction of labour.”
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25. In¢identalment il-partijiet rilevanti li jinsabu fuq tali sit elettroniku

adirittura jkomplu jikkonfermaw kemm il-membrane sweep effettivament

ma_tammontax ghal induced labour (anke jekk |-ispjegazzjoni dwarha

tinsab taht I-intestatura induced labour) izda sempli¢iment tghin biex il-
hlas jibda’ b’mod naturali. Tant hu hekk li hemm spjegat ¢ar dags il-kristall
li “Before inducing labour, you'll be offered a membrane sweep, also
known as a cervical sweep, to bring on labour...... If labour does not start
after a membrane sweep you may be offered an additional sweep or
induction of labour.” fatt li jikkonferma kemm il-membrane sweep u I-
induction of labour huma zewq affarijiet distinti. Fil-fatt dan is-sit
jaghmilha ¢ara li “An induced labour is one that is started artificially” fejn
iktar ‘l isfel fil-pagna jispjega fid-dettal it-tipi ta’ pro¢eduri artificjali li jistghu
jintuzaw sabiex il-hlas jigi “induced”. In oltre, din il-Qorti tinnota li dan I-
istess sit jispjega li -membrane sweep generalment ikun offrut meta |-
mara tkun fid-disgha u tletin (39) gimgha tat-tqala, proprju kif sar fil-kaz
in kwistjoni, fejn Dr Montanaro Gauci spjegat li I-attric¢i kellha tqala ta’ “39
weeks” meta ghamlitilha I-membrane sweep, u ghamlet pjan maghha li

LA 1Y

hija terga’ tmur ghal vista ohra wara gimgha meta tkun ta’ “40 weeks”.

(d) Il-kejl tal-fetha tal-ghong tal-utru:

26.  L-atturi jsostnu wkoll li I-ezami fiziku li ghamlet it-tabiba Dr Michelle

Montanaro Gauci dakinhar li ghamlet il-membrane sweep, (fit-23 ta’ Frar
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2011) kien wiehed zbaljat, ghaliex ghalkemm it-tabiba xehdet li dakinhar
[-ghonq tal-utru tal-attri¢i kien miftuh bejn 1-2 ¢entimetru, erbat ijiem wara
(fis-27 ta’ Frar 2011) meta I-attrici ma bdietx thoss it-tarbija u hi u Zewgha
marru l-isptar, fejn inghataw [-ahbar li mietet it-tarbija, it-tabib li ghamel |-
ultrasound ikkummenta li tant ma kinitx miftuha li qas seta’ jifqaghlha I-
iima. Huma jac¢ennaw ghax-xhieda ta’ Dr Montanaro Gauci fejn
mistogsija kif tispjega dan il-fatt harget bit-“teorija bizzarra” li s-swaba tan-
nies mhux kollha indags. Ix-xhud fil-fatt spjegat li hemm element ta’
soggettivitau I-findings ta’ tabib mhux bilfors jagblu mal-findings ta’ tabib

iehor: ma hemmx kejl ezatt.

27. Dinil-Qorti ma tarax li tali spjegazzjoni hija inverosimili spec¢jalment
tenut kont tal-fatt li hawnhekk qeghdin nitkellmu fuq kejl ¢kejken (1-2cm),
li jigi kkonstatat b’mod approssimattiv abbazi ta’ dak li jkun gieghed jhoss

b’subajh it-tabib (jew midwife) li jkun gieghed jaghmel I-ezami.

28. Fikwalunkwe kaz, kif irriteniet I-Ewwel Qorti, jekk dakinhar li sarilha
[-membrane sweep [-attri¢i kinitx miftuha 1-2 centimetru jew le ma
jirrizultax li ghandu ness mal-fatt li jiem wara t-tarbija mietet fguf |-attrici.
Mill-provi jirrizulta li sa dakinhar li sar il-membrane sweep (meta I-attrici

kellha 39 gimgha tgala) kollox kien jidher normali u ma jidher li kien hemm

I-ebda raduni biex I-attric¢i tinzamm I-isptar. F’dak I-istadju kien biss kaz

ta’ stennija: stennija li I-attrici tibda’ I-hlas b’mod naturali, u dan seta’ ha
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anke gimghatejn ohra. Dr Montanaro Gauci stess fix-xhieda taghha
ac¢ennat ghall-Guidelines tar-Royal College of Obstetrics and
Gynaecologists fejn huwa rakkomandat li fkazijiet fejn il-mara tkun
pre¢edentement welldet permezz ta’ ¢esarja ghandu jinghata ¢-¢ans
massimu (sa 41 gimgha) sabiex il-process jibda b’'mod naturali, dejjem

jekk fil-frattemp ma jkunux ingalghu komplikazzjonijiet.

(e) ll-file bl-istilla hamra:

29. B’referenza ghall-fatt li I-file tal-attri¢i kellu stilla hamra (li jfisser li
kienet pazjenta li kellha tinghata attenzjoni specjali) Dr Montanaro Gauci
kienet spjegat li I-fatt li I-attrici precedentement kellha ¢esarja kienet
“something that we pay attention to” fejn ikunu gew ikkunsidrati r-riskji
kollha relatati mal-fatt li jkun hemm gasma fl-utru. Fil-fatt, kif spjegaw Dr
Montanaro Gauci u Prof. Muscat Baron, huwa proprju ghalhekk li mara li
tkun ser twelled b’'mod naturali wara ¢esarja precedenti tithalla tibda I-
hlas b’mod naturali sal-massimu ta’ 41 gimgha, kif jidher li kien ged isir
fdan il-kaz. Ma jirrizultax li I-mewt tat-tarbija kien b’xi mod marbut mal-
fatt li kienet saret gqasma fl-utru tal-attri¢ci meta fi hlas precedenti kienet

welldet bil-pro¢edura ta¢-¢cesarja.

(f) Danni:

30. Meqjus is-suespost, din il-Qorti tagbel mal-Ewwel Qorti li mill-provi
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kollha prodotti ma tirrizulta I-ebda responsabbilta da parti tal-konvenuti (u
t-tobba taghhom) fil-mewt tradika tat-tarbija tal-atturi. Kif sostnew il-
konvenuti fir-risposta taghhom ghall-appell tal-atturi, il-kawza tal-mewt
tat-tarbija tal-atturi kienet rizultat ta’ nuqqas ta’ ossignu, li fic-¢irkostanzi
ma kinitx prevedibbli u ghalhekk ma jistghux il-konvenuti jitgiesu li nagsu

milli jiehdu I-passi kollha li kienu mistennija jiehdu.

31. Ladarba jirrizulta li giet ezerc¢itata d-debita kura da parti tal-
konvenuti skont il-prassi standard, u ladarba ma nstabx li b’xi mod kienu
responsabbli ghall-mewt tat-tarbija, isegwi li ma hemm l-ebda danni x’
jigu likwidati. Ghaldagstant mhux il-kaz li din il-Qorti tikkunsidra I-

argumenti tal-atturi dwar il-“kumpens” pretiz minnhom.

32. Fid-dawl ta’ dan kollu lI-appell tal-atturi jirrizulta infondat.

(B) L-APPELL TAL-KONVENUTI:

(dwar ir-responsabbilta ghat-thollija tal-garza, u danni relattivi)

(a) Responsabbilta fir-rigward tal-episodju tal-garza:

33. Jirrizulta li waqt li |-attri¢i kienet gieghda twelled it-tarbija (mejta)

taghha, saritilha episiotomija. Din hija I-qasma li ssir fil-parti intima tal-

Pagna 33 minn 44



App. Civ.221/14/1

mara wadt il-hlas, u dan sabiex titkabbar il-fetha li minnha tohrog it-tarbija.
Susswegwentement ghall-hlas I-attri¢i bdiet tinnota c¢ertu riha tinten
hierga mill-parti taghha. Kien anke xehed it-tabib Darryl Xuereb fir-
rigward fejn gal li issuspetta li kellha xi infezzjoni u anke ippreskrivilha xi

antibioti¢i. Darba minnhom, xahrejn wara I-hlas, meta l-atturi inzertaw

kienu Ghawdex, I-attrici hasset xi haga fil-parti intima taghha (ghall-ewwel
hasbet li kien xi punt li kien ghadu ma ngatax) u meta gibditha indunat |i

kienet garza mahmuga sew bid-demm u materjal iehor.

34. Insegwitu ghal ilment li kienu ghamlu l-atturi, kien sar “peer review”
da parti ta’ Dr Brigitte Gafa (il-konsulent legali), Mr Albert Scerri (il-
konsulent fil-ginekologija u I-ostetrija) u Dr Antonella Grima, fejn kien gie
konkluz li “indeed a swab had been inadvertently left in Mr Stanicic(‘s)

vagina during the episiotomy”.

35. L-Ewwel Qorti irriteniet li mhix xi skuzanti li dan I-episodju jitgies
bhala “minor mishap” ghaliex il-pazjent gatt m’ghandu jistenna li jithalla
gewwa fih oggett aljen ghal gismu bi zball minn tabib illi fidejh huwa jkun

gieghed jafda haijtu.

36. Fl-ewwel aggravju taghhom, il-konvenuti, filwaqt i jirrikonoxxu li I-
garza kienet thalliet erronjament fil-gisem tal-attri¢i, jargumentaw li “dan

ma jimmeritax konferma assoluta li kien hemm negligenza tenut kont tal-
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fatt i sahhet I-attrici ma kinitx f periklu u dan meta inghatat assistenza f’
wagqtha”. Isostnu li I-konkluzjoni tal-Ewwel Qorti fejn ikkonkludiet li huma
ma kenux ghagqlin fir-responsabbiltajiet taghhom kienet wahda totalment
zbaljata billi ma kien hemm I|-ebda prova li sahhet I|-attrici tpoggiet

fdetriment.

37. Dan l-argument huwa mhux biss illogiku izda assurd ghall-ahhar.
ll-fatt li, fortunatament, il-garza hardet wahedha u dan minghajr
konsegwenzi serji ghall-attrici ma jnagqasx mill-fatt li waqt li kienu
gieghdin isiru I-punti fil-parti intima tal-attri¢i in segwitu ghall-episiotomija
kien hemm negligenza u traskuragni lampanti. Ghalhekk dan [-ewwel

aggravju taghhom huwa kompletament bla bazi.

(b)  Danni relattivi ghall-episodju tal-garza:

38. ll-perit legali kienet tal-fehma li'* ghal dak li jirrigwarda |-episodju

tal-garza li thalliet fil-gisem tal-attri¢i huwa xieraq li:

(1) l-istess attrici tigi kkumpensata €10,000 bhala dannu arbitrio
boni viri (fejn aktar ‘I isfel'® taht I-intestatura “konkluzjonijiet” fir-

rapport taghha, hija tispjega li dawn [-€10,000 huma in linea ta’ danni

14 Fol 487-493 (tali pagni mir-rapport tal-perit legali, rigwardanti d-danni rizultat tal-garza li
thalliet fil-gisem tal-attrici, gew fil-fatt inkorporati mill-Ewwel Qorti fis-sentenza appellata)
15 Fol 496
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personali sofferti fuq il-persuna tal-attrici); u

(i) [-atturi flimkien jigu kkumpensati €2,000 bhala danni morali

u psikologici.

39. L-Ewwel Qorti irriproduciet il-kunsiderazzjonijiet kollha maghmula
mill-perit legali u spjegat li kienet gieghda tagbel maghha in kwantu hija
illikwidat id-dannu arbitrio boni viri fil-konfront tal-attrici (rapprezentanti |-
imsemmija danni personali fuq il-persuna taghha) fl-ammont ta’ €10,000;
izda fil-kaz tad-danni morali u psikologi¢i fil-konfront taz-zewq atturi
dehrilha li dawn ghandhom jigu likwidati fllammont ta’ €5,000, u mhux ta’
€2,000. Ghalhekk is-somma komplessiva ta’ danni li ordnat lill-konvenuti
jhallsu fir-rigward tal-episodju tal-garza li thalliet fil-gisem tal-attri¢i kienet

dik ta’ €15,000.

40. ll-konvenuti fdan it-tieni aggravju taghhom ja¢c¢ennaw ghall-
osservazzjoni li ghamlet il-perit legali (u li giet citata mill-Ewwel Qorti) li I-
atturi ma pproponew |-ebda ammont ta’ danni u lanqas stabbilew ir-rata
ta’ dizabilita riskontrata fir-rikorrenti Dorianne Stanicic, u li langas ma
ngieb rendikont tal-ispejjez li I-atturi ghamlu fil-perkors tal-kura li nghatat
lill-attrici (b’rabta mal-garza in kwistjoni). Jenfasizzaw illi kien jispetta lill-
atturi li jipprovdu dokumenti li jippruvaw in-nefga jew it-telf konsegwenza

tal-garza li thalliet fil-gisem tal-attrici.
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0] L-ammont ta’ €10,000 likwidat bhala danni personali arbitrio boni

41. In kwantu l-ammont likwidat mill-Ewwel Qorti jirrapprezenta danni
patrimonjali, ¢joeé danni rapprezentanti nefqa u / jew telf - u din il-Qorti
gieghda tifhem li huwa lI-ammont ta’ €10,000 likwidat arbitrio boni viri (li I-
perit legali tirrefri ghalih bhala danni personali) li jirrapprezenta tali danni
patrimonjali - ghandhom ragun il-konvenuti jilmentaw bil-fatt li dawn id-
danni ma gewx sostnuti mill-provi. Huwa ben risaput li fejn danni
patrimonjali jistghu jigu pruvati b’provi konkreti fir-rigward, il-Qorti
m’ghandhiex tillikwida tali danni arbtirio boni viri. (U fil-kaz in kwistjoni din
iI-Qorti assolutament ma tarax li kien hemm raguni ghaliex kwalsiasi
nefga jew telf li setghu garrbu I-atturi konsegwenza tal-garza li thalliet fil-

gisem tal-attri¢i ma setghetx tigi pruvata b’mezzi normali).

42. Issir referenza f'dan ir-rigward ghas-sentenza moghtija minn din il-
Qorti fl-24 ta’ Awwissu 2023 fil-kawza fl-ismijiet Mark Schembri et v.

Vella Group Ltd fejn gie insenjat hekk (enfasi ta’ din il-Qorti):

“Fit-tieni aggravju tal-appell incidentali, I-atturi jilmentaw li minkejja li I-
periti addizzjonali jikkonfermaw fparagrafu 11.14 tar-relazzjoni
taghhom Ii I-hajt li nbena gie jqum ferm aktar minn dak il-hajt Ii kellu
jitla’ originarjament izda I-periti addizzjonali ma setghux jikkwantifikaw
l-avarija fl-ispejjez, peress li ma kellhomx dettalji strutturali dwar kif
dan il-hajt kien ser jinbena originarjament. Jishqu li tkun ingustizzja li
l-atturi jkunu kostretti jhallsu ghal dan il-hajt u ghalhekk isostnu li
ghandu jigi determinat ammont arbitrio boni viri minn din il-Qorti.
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Jibda billi jinghad fir-rigward ta’ dan l-aggravju li, il-likwidazzjoni tad-
danni ‘arbitrio boni viri’ ssir meta jkun difficli ghall-attur li jipprova bil-
mezzi ordinarji d-danni li huwa effettivament ikun sofra. F’dan il-kaz I-
atturi ressqu kawza ta’ danni fejn kien mistenni minnhom li apparti li
jressqu provi dwar ir-responsabbilta tal-kuntrattur ghall-akkadut,
kellhom iressqu wkoll prova tal-quantum tad-danni mgarrba minnhom,
b’rabta mal-agir tal-kuntrattur, sabiex dan ikun jista’ jigi facilment
likwidat mill-Qorti. ll-fatt i d-danni jistghu jigu likwidati mill-Qorti
ex aequo et bono ma jfissirx li |-attur ikun ezonorat milli jressaq
il-provi tieghu bil-mezzi normali. F’dan il-kaz, il-prova setghet
facilment titressaq permezz tal-perit inkarigat minnhom fuq il-
progett, i mhux biss iressaq id-disinji bi prova tal-hajt kif
originarjament iddisinjat minnu u d-disinn tal-hajt aktar massicc li kien
mehtieg konsegwenza tal-akkadut, izda wkoll li jipprovdi stima li
tindika d-differenza fl-ispiza, sabiex din tkun tista’ tigi evalwata mill-
periti tekni¢i tal-Qorti. Jekk kemme-il darba |-periti teknici ma
hassewhomx komdi jillikwidaw ammont fdan ir-rigward, ikun pjuttost
pruzuntuz da parti ta’ din il-Qorti li tittanta taghti figura hija stess f'dan
ir-rigward. Ghalhekk dan |-aggravju mhux ser jigi milqugh.”

(i)  L-ammont ta’ €5,000 likwidat bhala danni morali arbitrio boni viri:

43. Dan l-aggravju tal-konvenuti pero ma japplikax ukoll fir-rigward tal-
ammont likwidat arbitrio boni viri mill-Ewwel Qorti in linea ta’ danni morali
u psikologici, ghaliex dawn it-tip ta’ danni dejjem jigu likwidati arbitrio boni
viri stante li huwa impossibbli li jigu pruvati b’provi konkreti. Fil-fatt il-
konvenuti ma jaghmlu I-ebda argument marbut mal-kwistjoni ta’ danni

morali u psikologici.

44. Fi kwalunkwe kaz, ladarba fit-talba tal-appell taghhom il-konvenuti
gieghdin jitolbu li tigi mhassra s-sentenza ghal dak li jirrigwarda I-
likwidazzjoni tad-danni kollha sofferti konsegwenza tal-garza (¢joe fl-

ammont kumplessiv ta’ €15,000 u mhux biss fl-ammont ta’ €10,000) din
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iI-Qorti ser tghaddi biex tikkunsidra jekk dan l-ammont ta’ €5,000,

rapprezentanti danni morali u psikologici, huwiex gustifikat.

45. Jibda biex jinghad illi meta I-azzjoni tirrigwarda danni ex contractu
m’hemm xejn xX'izomm lill-Qorti milli taghti danni morali. Isir ac¢enn ghas-
segwenti gurisprudenza fir-rigward:

Alexander Falzon et v. It-Tabib Principali tal-Gvern (Sahha

Pubblika) et (1/2018) — Q. Kost. 27.03.2020:

“...I-interpretazzjoni prevalenti kienet illi taht I-art. 1045 tal-Kodici Civili
ma jinghatawx danni morali jew non-pekunijariji.

L-art. 1045 izda jirregola d-danni li jinghataw meta jkun hemm
responsabilita ex delicto u mhux ukoll danni ex contractu. Issa fil-kaz
tallum l-attur kien impjegat mat-Tarzna, li hija entita tal-istat, u
ghalhekk bejn I-attur u l-istat — i llum jidhru ghalih il-konvenuti — kien
hemm relazzjoni kuntrattwali, u ghalhekk ma hemm xejn fil-ligi
ordinarja li zzomm milli jinghataw ukoll danni morali, u ghalhekk
kumpens shih...”

Jane Agius v. L-Avukat Generali et (33/2014) Q. Kost. 14.12.2015:

“Qabel ma ftqis il-meritu tal-aggravju |-Qorti sejra taghmel xi
osservazzjonijiet ta’ natura generali dwar id-danni non-pekunjarji taht
il-ligi ordinarja.

Qabel xejn ghandu jinghad illi I-Art. 1045 u 1046 tal-Kodici Civili, li
fughom huwa msejjes l-argument illi ma jinghatawx danni non-
pekunjarji taht il-ligi ordinarja, ghax dawk Il-artikoli jahsbu biss ghal
damnum emergens u lucrum cessans, jinsabu fit-tieni Sub-sub-titolu
(811) tas-Sub-titolu tnejn (Il) tat- Titolu erbgha (1V) tat-tieni (1) Tagsima
tat-tieni Ktieb tal-Kodici Civili: Fuq id-Delitti u Kwazi-delitti. Ghalhekk
jolgtu biss id-danni ex delicto u mhux dawk minn ghejjun ohra ta’
obbligazzjonijiet.

Edward Darmanin et v. Korporazzjoni Enemalta (1691/2000) — Q.
App. Sup. 31.05.2019
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“Bla ma tidhol fil-kwistjoni jekk, ukoll gabel l-emendi mdahhla bl-Att
XIII tal-2018 u, wara, bl-Att XXXII tal-2018, jistghux jinghataw danni
morali fazzjoni akwiljana, fil-kaz tallum l-azzjoni hija dwar dritt ex
contractu — mill-ftehim kollettiv — u ghalhekk ma hemm xejn li jZzomm
lill-qorti milli taghti danni morali.”
46. Huwa wkoll insenjat li hekk kif persuna tintlaga’ fl-isptar bhala
pazjent, jinholoq rapport kuntrattwali bejniethom:

Andrew Brincat et v. Tabib Ewlieni tal-Gvern et (225/1989) — Q.

App. Sup. 27.10.2021:

“Kif inghad minn din il-Qorti fis-sentenza taghha tal-37 ta’ Ottubru,
2008, fil-kawza fl-ismijiet Rose Gauci et v. Donald Felice et, hekk kif
persuna tidhol u tintlaga’ fi sptar bhala pazjent, jinholoq rapport
kuntrattwali bejniethom, imsejjes fuq il-kunsens tacitu ta’ talba ta’
servizz u tal-ghoti ta’ dak is-servizz.”

47. Fid-dawl ta’ dan kollu ghalhekk jista’ jitgies Ii t-talbiet attricCi

jikkomprendu fihom ukoll talba ghad-danni morali u psikologici.

48. Ghal dak li jirrigwarda I-episodju tal-garza mertu tal-kawza jirrizulta
li din thalliet hemm minhabba traskuragni da parti ta’ min kien gieghed
jaghmel il-punti lill-attri¢i in segwitu ghall-episiotomija li kienet saritilha

wagt il-hlas.

49.  Fir-rikors guramentat tieghu l-attur Jurgen Stanicic xehed illi minn

mindu martu kienet harget mill-isptar fl-1 ta’ Marzu 2011 sal-ahhar ta’
April 2011 it-tabib tal-familja taghhom kien imur jaghmel visti lil martu

minhabba “rwejjah insapportabbli” li kien ikollha. Qal li kien jordnalha
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medic¢ini ghax kien qed jahseb li ghandha xi infezzjoni. Kompla hekk:

“Fit-30 ta’ April 2011 ghall-habta tal-ghaxra ta’ billejl, waqt li konna fis-
sodda, indunaijt li ged thoss xi haga mhux f’ postha fil-parti taghha u
qaltli I-mara, “Madonna hawn x’ ghandi?” Kien hawn li mill-parti taghha
harget swab ta’ 10 by 10cm li kienet mahmuga sew b’demm u b’hafna
materjal dizgustanti iehor. Ir-riha insapportabbli li kien ikollha |-mara
fugha, wara li ghalaqna l-iswab go borza, ma kienx ghadha hemm. Fl-
1 ta’ Mejju 2011 ghall-ghaxra ta’ fil-ghodu, konna qeghdin ma’ xi hbieb
ohra Ghawdex fejn dak il-hin il-mara cemplet il Mr Mamo,
gynaecologist li bih konna ninqdew ahna u qaltlu b’li konna skoprejna
u qalilha biex ma tippanikjax. Imma ahna xtaqna second opinion u
ghalhekk morna Il-isptar Ghawdex u hemm sibna tabib li ezaminaha u
ordnalha xi medicini waqt li dar fuqi u qalli dan lucky ghax dan huwa
kaz fatali....”

50. Fl-affidavit taghha I-attrici Dorianne Stanicic spjegat hekk fir-

rigward:

“Wara ftit taz-Zmien li kont hrigt mill-isptar u wellidt u ghamluli I-punti
jiena bdejt inxomm riha tinten hafna hierga minni. Dan il-fatt dam xhur
mill-ahhar ta’ Frar sal-ewwel ta’ Mejju. Kont jien li indunajt Ii kelli xi
haga. Fil-fatt ir-ragel kien resaq lejja u hass illi kien hemm xi ostaklu.
Jiena fittixt u bil-mod il-mod hrigt garza illi kienet qieghda tohloq I-
irwejjah u din dahlet biss fl-isptar.

Dak iz-zmien zewgi kien biex igeghini nderri mid-depression li kelli
minhabba t-tifla u anke minhabba I-irwejjah li kont zviluppajt iddecieda
li mmorru Ghawdex. Waqt li konna Ghawdex jiena ¢empilt lil ommi
biex inserhilha mohha li kont kollox sew u ommi immedjatament qgaltli
allura wara li sibt dik il-garza ma tmurx tara tabib? Zewdgi u jien
iddecidejna li nibgghu sejrin I-Isptar Generali fejn sibna attenzjoni
kbira minghand it-tabib tal-isptar gewwa Ghawdex u wara li ghamel
testijiet bl-ultrasound qalilna nirringrazzjaw lil Alla ghax din setghet
kienet fatali. Fuq din il-garza ahna konna réevejna mid-Dipartiment
gabel bdiet din il-kawza offerta ta’ hamest elef ewro. ll-hsara li saritli f
dak il-perijodu maghduda mal-hsara li kienet qabel nefqitni I-flus u lili
habitni aghar milli qatt stajt inkun u prattikament ma nista’ naghmel
xejn. Kont nisthi nersaq lejn in-nies minhabba r-riha li kelli.”

51. It-tabib tal-familja, Darryl Xuereb, fix-xhieda tieghu tat-22 ta’ Jannar

2015 gal hekk:
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“Mistoqsi jekk nafx lil Dorianne Stanicic ir-rikorrenti prezenti fl-awla,
nghid iva. Nixtieq ninforma lill-Qorti li xi gimgha wara Ii r-rikorrenti
Dorianne Stanicic kienet rikoverata l-isptar kienet ¢cemplitli u kienet
qaltli li kienet ged ixxomm riha antipatika mill-parti privata taghha, Frar
Marzu 2011 ....Niftakar li kont mort nezamina lill-istess Dorianne
Stanicic f zewg okkazjonijiet. Jiena f’ dak il-perijodu kont issuspettajt
li kellha xi infezzjoni u ssomministrajtilha antibiotic. Dan hu li s-soltu
nuzaw ghal dawn il-kazijiet ghaliex huma pjuttost komuni. L-ewwel
darba li ezaminajt lil Dorianne Stanicic jiena ma xammejtx irwejjah. Ir-
riha tiddependi mill-gravita® tas-sitwazzjoni. Fil-bidu jkun hemm ftit
riha forsi meta wiehed jinhasel pero biz-zmien din tikber, johrog id-
deni u jigru affarijiet ohra. Jiena kont ikkurajtha ghar-riha.”

52. Din il-Qorti, bhall-Ewwel Qorti, tagbel li dan l-in¢ident tal-garza li
thalliet fil-gisem tal-attri¢i qajla jitgies bhala “minor mishap” ghaliex huwa
inaccettabbli li meta pazjent ikun gieghed jafda s-sahha u |-kura tieghu f
idejn l-isptar dan jispi¢¢a b’oggett aljen go fih, u ma jistax jigi eskluz li

seta’ kellu konsegwenzi aghar. ll-kumpens relattiv._pero irid _ikun

proporzjonat ghad-dannu li tali traskuragni effettivament tkun ikkagunat.

Din il-Qorti tapprezza li dan I-akkadut halla effett negattiv fuq il-hajja tal-
konjugi Stanicic, b’mod specjali fuq I-attrici li, adirittura kienet tisthi tersaq
lejn in-nies ghaliex kienet konxja tar-riha li kien ikollha. Madanakollu din

il-Qorti gieset ukoll li:

- il-garza kkagunat biss riha tinten u mhux ukoll xi ugigh;

- ir-riha ma Kkinitx gqawwija fil-bidu tant li t-tabib tal-familja ma

xammbhiex |l-ewwel darba li invistaha;
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- wara xahrejn I-attri¢i rnexxielha tigbed u tohrog il-garza mill-parti

minghajr il-bzonn ta’ xi intervent kirurgiku;

- wara li l-garza inharget, il-problema tar-riha tinten spi¢¢at ghal

kollox;

- |l-episodju tal-garza ma halliex xi effetti negattivi fuq is-sahha tal-
attrici; tant hu hekk li sena wara regghet harget tqila u welldet tarbija

b’sahhitha.

53. Meqjusa c¢-Cirkostanzi kollha marbuta ma’ dan l-episodju, din il-
Qorti hija tal-fehma li I-ammont ta’ €5,000 hija somma ferm ekwa u
ragonevoli sabiex tikkompensa lill-atturi Stanicic ghad-danni morali u
psikologici li sofrew tul ix-xahrejn (bejn |-ahhar ta’ Frar u I-ahhar ta’ April

2011) li I-garza damet fil-gisem tal-attrici.

54. Konsegwentement din il-Qorti ssib li I-appell tal-atturi huwa
fondat fir-rigward tad-danni (patrimonjali) li gew likwidati fl-ammont
ta’ €10,000 izda huwa infondat fir-rigward tad-danni (morali u

psikologici) li gew likwidati fl.ammont ta’ €5,000.
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DECIZJONI

55. Ghal dawn il-motivi din il-Qorti gieghda:

(i) tichad l-appell tal-atturi; u

(ii) tilga’ limitatament l-appell tal-konvenuti u konsegwentment tvarja

s-sentenza appellata fis-sens li d-danni likwidati fir-rigward tal-episodiju

tal-garza ghandhom jigu ridotti minn €15,000 ghal €5000.

56. L-ispejjez tal-appell tal-atturi ghandhom jithallsu mill-istess atturi, u

l-ispejjez tal-appell tal-konvenuti ghandhom jingasmu bin-nofs bejn il-

konvenuti u l-atturi.

Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da
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