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QORTI TAL-APPELL
IMHALLFIN

S.T.O. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMHALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 22 ta’ Ottubru 2024

Numru : 2
Rikors numru 745/2014/1 FDP

Anna Attard
Y
Malta Public Transport Services (Operations Limited)
Mapfre Middlesea p.l.c. gia Middlesea Insurance p.l.c. (C-5553)

Allcare Insurance Agency ghal kull interess li jista’ jkollha

[I-Qorti

1. Din hija sentenza dwar appell imressaq mill-attri¢i wara decizjoni
tal-Prim’Awla tal-Qorti Civili moghtija nhar it-13 ta’ Jannar 2021. F’dik is-
sentenza |-Ewwel Qorti laqghet it-talbiet tal-attrici u ddikjarat lil Mapfre

Middlesea plc, gia Middlesea Insurance plc, u Malta Public Transport
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Services (Operations) Limited responsabbli ghall-in¢ident li sehn fl-24 ta’
Ottubru 2012 u ghad-danni kollha li, bhala konsegwenza tal-istess
in¢ident, garrbet l-attrici Anna Attard. L-Ewwel Qorti ordnat lill-intimati,
hlief lil Allcare Insurance Agency li giet illiberata mill-osservanza tal-
gudizzju, jhallsu lill-attrici sbatax-il elf, tmien mija u sitta u sittin ewro u
hamsin ¢entezmu (€17,866.50) f'danni. Appellat I-attri¢i fir-rigward tal-

kumpens likwidat.

Dahla

2. L-attrici ressqet is-segwenti talbiet:

“a. Tiddikjara lill-intimati u/jew min minnhom unikament responsabbli
ghall-in¢ident deskritt u ghad-danni kollha li bhala konsegwenza tal-
istess incident garrbet ir-rikorrenti;

b. Tillikwida d-danni kollha tar-rikorrenti, occorrendo bl-opra ta' periti
nominandi;

c. Tikkundanna lill-intimati u/jew min minnhom u s-socjeta’ assikuratrici
sabiex ir-rikorrenti tigi mhallsa dak I-ammont li jigi ddikjarat bhala dovut
lilha in konformita mad-danni sofferti.

Bl-ispejjez, komprizi dawk tal-ittra uffic¢jali tal-26 ta' Novembru, 2012, u
ma dan l-att ghan-notifika tal-assikurazzjoni tal-intimata skond il-Kap.
104 tal-Ligijiet ta' Malta u bl-imghax legali kontra I-istess intimati sa mid-
data tal-ittra ufficcjali minn issa ngunti ghas-subizzjoni.”

3. L-attri¢i ressqet it-talbiet suesposti abbazi tas-segwenti premessi:

“1. llli fl-24 ta' Ottubru, 2012 ghal habta tat-tlieta ta' wara nofs in-nhar
(3pm), waaqt li r-rikorrenti kienet passiggiera fuq xarabank bi proprjeta’ ta'
ARRIVA Malta, illum Malta Public Transport Services (Operations
Limited), misjuga minn xufier ta' l-istess ARRIVA Malta fir-rotta mill-Belt
Valletta direzzjoni lejn Haz-Zebbug (Malta), skidjat bir-rizultat li habtet
gewwa I-monument ta' Portes de Bombes il-Furjana bil-konsegwenza i
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gew ikkagunati feriti ta' natura permanenti lir-rikorrenti;

2. llli ghall-incident u konsegwenzjali danni jahtu unikament l-intimati
minhabba negligenza, imprudenza, imperizja, traskuragni u nuqqas ta'
osservanza tar-regolamenti tat-traffiku.

3. llli bhala konsegwenza ta' dan I-incident, r-rikorrenti garrbet ‘damnum
emergens’ i jinkludu spejjez ta' tobba, specjalisti u medicini, telf ta’
xoghol u telf iehor kif ser jirrizulta waqt it-trattazjoni ta' din il-kawza,
ricevuti Ii jinsabu fil-pussess tar-rikorrenti sal-mument tal-intavolar tal-
kawza de quo qeghdin jigu annessi u mmarkati Dok. 'A1' sa Dok. 'A";

4. llli bhala konsegwenza tal-griehi gravi li garrbet I-esponenti kawza tal-
istess inc¢ident, ir-rikorrenti Anna Attard sofriet ukoll ‘lucrum cessans’
minhabba d-debilita permanenti ta' 10% kif cCertifikati minn Mr Raymond
Debono, rapport anness u mmarkat Dok. 'B’, u 5% kif certifikat minn Mr
Massimo Abela, rapport anness u mmarkat Dok. 'C', in toto debilita
permanenti ta' 15% li giet riskontrata u accertata mir-rapporti kif indikati;

5. llli permezz ta' ittra ufficcéjali datata 26 ta' Novembru, 2012, ir-rikorrenti
nterpellat lill-intimati sabiex jersqu ghal-likwidazzjoni u hlas tad-danni
izda dawn baqghu inadempjenti, kopja ta' I-ittra uffic¢jali gieghda tigi
annessa, ezebita u mmarkata Dok. "D";

4. L-intimata Allcare Insurance Agency ressqet is-segwenti risposta:

“1. llli preliminarjament, is-soc¢jeta’ intimata Allcare Insurance Agency
Ltd mhijiex il-legittimu kuntradittur fil-kawza odjerna;

2. llli minghajr pregudizzju ghas-suespost trid tipprova d-danni realment
subiti minnha;”

5. L-intimata Malta Public Transport Services (Operations Limited)

ressqget is-segwenti risposta:

“L. i preliminarjament, is-socjeta’ intimata Malta Public Transport
Services (Operations) Ltd mhijiex il-legittimu kuntradittur fil-kawza
odjerna;

2. llli minghajr pregudizzju ghas-suespost trid tipprova d-danni realment
subiti minnha;”

6. L-intimata Mapfre Middlesea plc gia Middlesea Insurance plc

ressqget is-segwenti risposta:

Pagna 3 minn 14



App. Civ. 745/2014/1

“1. llli r-responsabbilta’ tal-esponenti [qua assikuratrici tal-vettura] ghall-
incident mertu ta’ din il-kawza mhijiex qed tigi kkontestata;

2. llli dak li gieghed jigi kkontestat huwa I-quantum tad-danni li gie pretiz
mir- rikorrenti fin-negozjati ta' qabel infethu I-proceduri odjerni;

3. llli s-socjeta’ intimata qieghda ukoll tikkontesta I|-persentagg tad-
dizabilita’ li gie stabbilit mill-esperti medici mqabbda mir-rikorrenti;

4. llli minghajr prepudizzju ghas-suespost, ir-rikorrenti trid ghalhekk
tipprova d-danni realment subiti minnha;”

7. L-Ewwel Qorti ddecidiet li:

“Tilga’ l-ewwel e¢cezzjoni tas-socjeta’ Allcare Insurance Agency Limited
u tiddikjara illi ma hijiex il-legittimu kontradittur,

Tichad |-eccezzjonijiet ta’ I-intimati Mapfre Middlesea plc gia’ Middlesea
Insurance plc u Malta Public Transport Services (Operations) Limited, u
ghalhekk;

Tilqa’ t-talba afttrici billi:

Tiddikjara lill-intimati Mapfre Middlesea plc, gia’ Middlesea Insurance
plc, u Malta Public Transport Services (Operations) Limited responsabbli
ghall-incident meritu tar-rikors odjern li sehh fl-24 ta’ Ottubru 2012 u
ghad-danni kollha li, bhala konsegwenza tal-istess inc¢ident, garrbet ir-
rikorrenti Anna Attard;

Tillikwida d-danni dowvuti lir-rikorrenti mill-intimata Mapfre Middlesea plc,
bhala assikuratrici tax-xarabank propjeta’ tas-socjeta’ Malta Public
Transport Services (Operations) Limited, fl-ammont ta’ sbatax-il elf,
tmien mija u sitta u sittin Euro u hamsin ¢entezmu (€17,866.50).

Tikkundanna lis-soéjeta’ intimata Mapfre Middlesea plc, bhala
assikuratrici tax-xarabank propjeta’ tas-soc¢jeta Malta Public Transport
Services (Operations) Limited, thallas I-ammont ta’ sbatax-il elf, tmien
mija u sitta u sittin Euro u hamsin ¢entezmu (€17,866.50) in linea ta’
danni kif fug stabbilit.

Spejjez tal-proceduri odjerni ikunu kollha a kariku ta’ I-intimati ghajr
ghall-ispejjez tas-socjeta’ Allcare Insurance Agency Limited, illi
ghandhom ikunu a kariku tar-rikorrenti.

Imghax jiddekorri mid-data tas-sentenza sad-data tal-pagament
effettiv.”

8. L-attri¢i ressget appell nhar it-2 ta’ Frar tal-2021 unikament fuq I-
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ammont ta’ danni stabbiliti ghaliex tishaq li kellu jigi likwidat ammont oghla
minn dak likwidat. Is-so¢jetajiet Mapfre Middlesea plc u |-Malta Public
Transport (Operations Ltd) ressqu risposta kongunta ghar-rikors tal-

appell nhar il-25 ta’ Frar tal-2021.

Konsiderazzjonijiet Legali

Q. Permezz tal-uniku aggravju taghha I-attri¢i tilmenta li I-Ewwel Qorti
ghamlet apprezzament Zbaljat tal-provi meta illikwidat id-danni ghaliex

nagset milli tikkonsidra fatti saljenti mill-provi esebiti, u li -Ewwel Qorti

kellha tillikwida danni oghla. Tishaq li minhabba I-in¢ident, I-attri¢i ged

tbati u ser tkompli tbati minn dizabilita permanenti kif gie kkonstatat mill-
esperti medic¢i. Tishaq li minhabba I-kumplessita li §gib maghha tali
dizabilita permanenti, is-sahha fizika tal-appellanta baqghet sejra lura u
dan anke wara li giet deciza s-sentenza appellata. Dan ged jinghad
ghaliex hi ssostni li I-Ewwel Qorti nagset milli tikkonsidra illi kull espert i

tqabbad irrelata fuq il-hsara u I-inkonvenjenza li ser tibqa’ tbati I-attrici.

10. Tishaq li r-rapporti medici saru fuqg medda ta’ hames snin bejn |-
2013 u 1-2018 u li ghalkemm I-esperti kellhom xi divergenzi kien hemm
konsistenza wahda u ¢joe li |-attri¢i ser tibga’ tbati minn problemi li

langas biss jistghu jigu kwantifikati. Tishaq li:

a. Mr Raymond DeBono, fir-rapport tieghu tal-4 ta’ Jannar 2013,

spjega li l-attrici ma tistax tiehu hsieb id-dar taghha minhabba
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ugigh u nuqqas ta’ moviment fil-polz u tali korriment jaffettwa
l-impjieq tal-attrici;

b. Mr Massimo Abela, fir-rapport tieghu tad-19 ta’ Dicembru
2013, spjega li “this in all probability signifies permanent,
axonal, damage to the nerve”.” This damage may in the future
lead to the development of post-traumatic osteoarthritis”;

c. Mr Joseph Briffa, fir-rapport tieghu tas-7 ta’ Novembru 2015,
spjega li I-problemi medici jistghu jittaffew b’intervent kirurgiku
izda li dan I-intervent itejjeb is-sintomi ta’ ssikkar u jtejjeb id-
dehra izda ma jnenhhix il-merk. Li l-uzu tal-laser sabiex il-merk
jidher anqgas ma jkollux rizultat garantit ghax hemm riskju fil-
kambjament tal-kulur tal-gilda ta’ madwar il-merk stante li dan
gieghed f’parti prominenti tal-wi¢¢ u sabiex dan jinheba hemm
bzonn I-uzu ta’ kozmetici tul hajjet I-appellanta;

d. Mr Simon DeGabriele, fir-rapport tieghu tas-26 ta’ Jannar
2019, spjega li “all above scars in the upper limb cause pain
and discomfort on strenous manual work. Her daily activities
are slightly hindered by the pain left on her wrist scars”;

e. Mr Mario Vella, fir-rapport tieghu tas-16 ta’ Ottubru 2018, gal
li “patient feels the sensation that she cannot open her eye
fully..there is also some numbness on the sides of the
laceration..Based on these findings there is a permanent

residual defect in the movement of her left eye lift i.e. there is
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a 2mm difference in the movement of the upper eye lid apart

from the permanent scar to the face.”

11. Konsegwentement targumenta li s-sahha taghha baqghet sejra
lura u tinsab f’'sitwazzjoni fejn sfortunatament is-sahha fizika taghha hija
aghar u b’hekk I-Ewwel Qorti kellha taghmel dawk il-konsiderazzjonijiet
kollha biex ikun hemm restitutio in integrum u |-Qorti kellha tikkonsidra x-
xkiel futur li ser ikollha u dan anke b’referenza ghall-Artikolu 1045(2) tal-

Kodici Civili.

12. L-appellati Mapfre Middlesea plc u I|-Malta Public Transport
Operations Ltd wiedbu li I-bazi tal-appell odjern mhuwiex ¢ar u li ma
jirrizultax li I-Ewwel Qorti ghamlet apprezzament hazin tal-provi kif tallega
[-attrici u li l-attrici ma ressqget I-ebda argument validu biex tigi varjata s-
sentenza tal-Ewwel Qorti. Li biex waslet ghad-decizjoni taghha, I-Ewwel
Qorti strahet fuq ir-rapporti tal-esperti u uzat il-principji stabbiliti fil-

gurisprudenza taghna, fosthom il-formula ta’ Butler v Heard.

13. Jargumentaw li filwaqt li l-attrici tuza l-argument ta’ dizabilita
permanenti biex titlob zieda fil-kumpens, kienet minhabba I-istess
dizabilita permanenti li hi nghatat kumpens ghall-telf ta’ gligh futur (lucrum
cessans) u huwa argument frivolu u vessatorju li l-appellanta ged
tippretendi li ghandu jizdied il-kumpens bla ma tispjega kif I-Ewwel Qorti

ghandha tasal ghal dan. Jitolbu li ghandhom jigu imposti fuq I-attrici
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spejjez addizzjonali.

14. L-Ewwel Qorti ghamlet is-segwenti konsiderazzjonijiet

relevanti:

‘Damnum Emergens

28. Jirrizulta illi bhala Damnum Emergens, ir-rikorrenti ipprezentat
ricevuti dwar spejjez minnha inkorsi rizultat tal-incident, liema spejjez
ammontaw ghal elf, tlett mija u dsatax-il Euro u disgha u tletin ¢entezmu
(€1,319.39 ), u li gew accettati bhala dovuti mis-socjeta’ intimata Mapfre
Midd/esea plc u ghalhekk ma hemmx kontestazzjoni dwar dan I-ammont.

Lucrum Cessans
29. Jirrizulta illi I-kontestazzjoni principali bejn il-partijiet tirrigwarda |-
entita tal-ammont li ghandu jigi likwidat bhala Lucrum Cessans. - Introjtu

30. Jirrizulta, mid-dokumentazzjoni pprezentata mir-rikorrenti flimkien
mar-rikors promotur, illi I-introjtu tar-rikorrenti kien kif gej: a. Ghas-sena
2009 - €15,819.44

b. Ghas-sena 2010 — ebda dokumentazzjoni ma giet ippreZentata

c. Ghas-sena 2011 - €16,506.49

d. Ghas-sena 2012 — €16,918.46

31. Jirrizulta illi I-in¢ident odjern sehh fl-24 ta’ Ottubru 2012, u ghalhekk
ghal din il-Qorti jghodd biss I-introjtu illi r-rikorrenti kienet tippercepixxi
fid-data tal-incident, ossija fis-sena 2012.

32. Jirrizulta illi s-socjeta’ intimata Mapfre Middlesea plc tikkontendi li
minn tali introjtu, r-rikorrenti kellha tnaggas kemm it-Taxxa mhallsa kif
ukoll il-Alas tas-Sigurita’ Socjali.

33. IlI-Qorti tosserva illi, a tenur tal-Artikolu 1045 (1) tal-Kap 16, il-Ligi
tipprovdi li persuna responsabbli ghandha twiegeb ghal “telf tal-paga jew
qliegh iehor attwali’.

34. Jirrizulta, ghalhekk, illi mill-introjtu indikat mir-rikorrenti ghandu
jitnaqqas dak li thallas mir-rikorrenti bhala Taxxa u Kontribuzzjoni tas-
Sigurta’ Socjali.

35. Jirrizulta, ghalhekk, illi I-introjtu tar-rikorrenti fis-sena 2012 Ii ghandu
jitgies minn dina |-Qorti ghandu jkun ta’ €13,746,31, wara t-tnaqqis ta’
€1505 Taxxa u €1,667.15 NI. - Rata ta’ Inflazzjoni

36. Jirrizulta illi tali paga trid tigi aggustata biex taghmel tajjeb ghar-rata

ta’ inflazzjoni, u skond gurisprudenza nostrana, ghandhom jitqiesu I-
medja ta’ I-ahhar hames snin. Jirrizulta illi fl-ahhar hames snin ir-rata tal-
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inflazzjoni kienet kif gej: a. 2015 — 1.10%
b. 2016 — 0.64%
c. 2017 - 1.37%
d. 2018 — 1.16%
e. 2019 - 1.64%

37. Jirrizulta, ghalhekk, illi I-medja tar-rata tal-inflazzjoni li ghandha tigi
kkunsidrata mill-Qorti huwa ta’ 1.18% - Multipier

38. Jirrizulta illi, fil-mument tal-incident, ossija fl-24 ta’ Ottubru 2012, ir-
rikorrenti kellha tnejn u hamsin sena (52) u jirrizulta illi tirtira fl-eta’ ta’
hamsa u sittin sena (65), bir-rizultat illi kien fadallha tlettax-il sena
tahdem dakinhar tal-in¢ident.

39. Jirrizulta illi s-soCjeta intimata tikkontendi illi, fil-kaz odjern,
ghandhom jigu stabbiliti r-regoli kif suggeriti fil-kawza Spiteri vs Fava
deciza fis-26 ta’ Novembru 2012.

40. Jirrizulta, madanakollu, illi r-regoli fuq stabbiliti gew redatti meta I-
hajja lavorattiva kienet ta’ wiehed u sittin sena (61), fattur illi llum il-
gurnata nbidel fejn persuna ghandha tahdem sa hamsa u sittin sena
(65).

41. Jirrizulta wkoll illi minn dakinhar tal-akkadut, ghaddew aktar mit-
tmien snin (8) ikkonsidrati fl-iskeda fuq redatta, w r-rikorrenti ghadha
tahdem — ghalhekk, ikun aktar opportun illi titgies bhala multiplier in-
numru ta’ snin wara I-in¢ident sakemm ir-rikorrenti tohrog bil-pensjoni,
ossija tlettax-il sena (13).

- Bazi tal-Paga

42. Jirrizulta, minn dak fuq stabbilit, illi I-paga li ghandha titqies ghal fini
tal-kalkoli dwar il-paga Ii ghandha titgies mill-Qorti ghal kalkoli finali, hija
dik tas-sena 2012, ossija tlettax-il elf, sebgha mija u sitta u erbghin Euro
u wiehed u tletin centezmu (€13,746.31) wara li tnaqqset it-taxxa
mhallsa.

43. Jirrizulta illi r-rata tal-inflazzjoni li ghandha tigi kkunsidrata ghandha
tkun ta’ 1.18%.

44. Jirrizulta illi I-multiplier fuq stabblit huwa ta’ tlettax-il sena (13)

45. Jirrizulta, ghalhekk, illi I-valur komplessiv tar-rata tal-inflazzjoni ta’
1.18% fuq id-dhul nett ta’ €13,746.31 ghal 13-il sena ghandu jkun ta’
elfejn, mija u tmien Euro u sitta u sittin centezmu (€2,108.66).

46. Sabiex il-Qorti tasal ghall-ammont gust illi ghandu jigi kkunsidrat
finalment ghal fini ta’ komputazzjoni, il-Qorti trid tagbad id-dhul nett tas-
sena 2012, ossija €13,746.31, zzid mieghu Il-istess dhul mizjud bil-
kalkolu tar-rata tal-inflazzoni, ossija € 15,854.97, u tasal ghal media billi,
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wara li tghaqqadhom flimkien u ggib is-somma ta’ €29,601.28, tipprocedi
billi tiddividieh fi tnejn, bir-rizultat ikun ta’ €14,800.64.

47. Jirrizulta, ghalhekk, illi I-bazi tal-paga illi ser tintuza ghal fini ta’
komputazzjoni finali ghandha tkun ta’ erbatax-il elf u tmien mitt Euro u
erbgha u sittin centezmu (€14,800.64).

- Rata ta’ Dizabbilta’

48. Jirrizulta illi r-rikorrenti ikkontendiet illi sofriet dizabbilta kemm ta’
natura ortopedika, kif ukoll ta’ natura ta’ sfregju fwi¢cha u danni
oftalmogici fghajnejha

rizultat tal-isfregju.

49. Jirrizulta illi r-rikorrenti ipprezentat rapport ex-parte tal-Kirurgu Mr
Massimo Abela fejn ikkalkola d-danni ortopedici fl-ammont ta’ hamsa fil-
mija (6%), ghal liema rapport is-socjeta’ intimata Mapfre Middlesea plc
gablet.

50. Jirrizulta wkoll illi, wara li s-socCjeta’ intimata ma qablitx mal-
konkluzjonijiiet tar-rapport ex-parte tal-Kirurgu Mr Raymond DeBono,
saru rapporti, I-ewwel mill-Kirurgu Joseph E Briffa, li dwarhom il-partijiet
ma gablux, u eventwalment saru rapporti mill-Kirurgu Estetiku Mr Simon
De Gabriele u mill-Kirurgu Oftalmogiku Mr Mario Vella.

51. Jirrizulta illi, skond ir-rapport tal-Kirurgu Mr Simon De Gabriele, huwa
kkalkola d-danni estetici li sofriet ir-rikorrenti fl-ammont ta’ sitta fil-mija
(6%0).

52. Jirrizulta illi, skond ir-rapport tal-Kirurgu Mr Mario Vella, huwa
kkalkola d-danni fl-ghajnejn tar-rikorrenti fl-ammont ta’ erbgha fil-mija
(4%).

53. Jirrizulta illi ebda mill-partijiet ma kkontestaw tali konkluzjonijiet.

54. Jirrizulta illi I-partijiet t-tnejn qablu illi, fil-kaz odjern, stante illi hemm
varji dizabilitajiet stabbiliti, ikun opportun illi jitqgies dak illi gie deskritt
bhala ‘weighted average’ fid-Draft Regulations for Assessment of
Damages for Death or Incapacity, ippubblikati mill-Ministeru tal-
Gustizzja fis-sena 2010 izda qatt attwalment redatti fligi.

55. Jirrizulta illi z-zewg partijiet qablu illi I-‘weighted average’ tkun ta’ 10%
u, in vista ta’ tali qbil, il-Qorti tara illi ghandha tapplika, bhala rata ta’
dizabbilta’ r-rata ta’ ghaxra fil-mija (10%).

- Lump Sum Deduction

56. Jirrizulta illi s-socjeta’ intimata tqis illi I-Qorti ghadha tnaqqas il-valur

ta’ ghoxrin fil-mija (20%) stabbilita fil-gurisprudenza nostrana rizultat tal-
fatt illi ser tithallas lump sum’ lir-rikorrenti in linea ta’ danni.
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57. ll-Qorti tosserva illi, fil-gurisprudenza nostrana, ddahhlet ukoll prassi
illi, wara tlett snin, minn tali persentagg jibda jitnaqqas percentwali ta’
tnejn fil-mija (2%) sabiex jigi penalizzat id-dewmien tal-proceduri.

58. Fil-kaz odjern, jirrizulta illi d-dewmien kien dovut ghal fatt illi s-socjeta’
intimata oggezzjonat inizjalment ghar-rapport tal-Kirurgu Mr Raymond
De Bono illi kien gies dizabbilta ta’ ghaxra fil-mija (10%) ghal danni
estetici u psikologici.

59. Jirrizulta illi, eventwalment, wara diffikultajiet varji dwar nomini ta’
esperti, r-rapporti mghoddija lill-Qorti w accettati mill-partijiet wrew illi r-
rikorrenti kellha dizabbilta’ ta’ sitta fil-mija (6%) estetikament u erbgha fil-
mija (4%) oftalgikament, li jaghmel total ta’ ghaxra fil-mija (10%) — I-
istess persentaqgq illi originalment kienet oggezzjonat ghalih is-socjeta’
intimata.

60. Ghalhekk, il-Qorti ma tistax tqis t-trapass ta’ tant Zmien bhala dovut
unikament ghall-agir tar-rikorrent, izda huwa wkoll rizultat tal-oggezzjoni
inizjali tas-socjeta’ intimata.

61. Jirrizulta illi I-kawza ilha ghaddejja ghal aktar minn sitt snin, u
ghalhekk tqis illi jkun opportun illi titnaqqas persentagg ghat-tlett snin ‘I
hinn minn l-ewwel tlett snin, ossija sitta fil-mija (6%) mill-persentagg tal-
lump sum, u ghalhekk il-lump sum deduction ghandu jkun ta’ erbatax fil-
mija (14%).

- Kalkoli Finali

62. Tenut kont ta’ dak kollu fuq gia’ kkunsidrat, ghandhom jirrizultaw s-
segwenti elementi sabiex isir il-kalkolu finali:

a. Ir-Rata ta’ Dizabbilta’ hija ta’ ghaxra fil-mija (10%)

b. ll-Multipier huwa ta’ tlettax (13)

c. ll-bazi tal-paga hija ta’ erbatax-il elf u tmien mitt Euro u erbgha u sittin
centezmu (€14,800.64)

d. ll-lump sum deduction ghandu jkun ta’ erbatax fil-mija (14%)

63. Ikkunsidrati dawna il-fatturi kollha, I-kalkolu ghal Lucrum Cessans
ghandu jkun ta’ €14,800.64 x 10% x 13 li minnu jitnaqqas 14%, bit-total
ikun ta’ sittax-il elf, hames mija u sebgha u erbghin Euro u tnax-il
centezmu (€16,547.12).

64. Maghdud ma’ tali somma, ghandhom jiziedu I-ammont ta’ elf, tlett
mija u dsatax-il Euro u disgha u tletin ¢entezmu (€1,319.39) gia stabbiliti
bhala Damnum Emergens.

65. Ghalhekk, d-danni totali illi ghandhom jigu likwidati a favur tar-
rikorrent jammontaw komplessivament ghal sbatax-il elf, tmien mija u
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sitta u sittin Euro u hamsin ¢entezmu (€17,866.50)...>>”

15. Din il-Qorti tikkonsidra illi fil-kaz odjern I-attrici qua appellanta
mhux tilmenta minn xi figura li waslet ghaliha I-Ewwel Qorti, la fdik li hija
rata ta’ dizabilita (infatti din il-Qorti rat ukoll I-opinjonijiet li taw diversi
esperti medici u li dawn wasslu ghall-persentagg ta’ dizabilita ferm simili
ghal xulxin f'diversi stadji tal-kawza odjerna); la fir-rigward tal-multiplier,
la fir-rigward tal-bazi tal-paga, u anqas fir-rigward tal-lump sum
deduction. Din il-Qorti tinnota wkoll li I-attrici ma tilmentax anqas mill-
applikazzjoni tal-formula utilizzata mill-Ewwel Qorti biex waslet ghall-

ammont ta’ kumpens likwidat.

16. Tassew l-ilment tal-attrici huwa mibni fuq il-fatt li fil-futur is-sahha
taghha tista’ taggrava u li dan I-Ewwel Qorti ma kkunsidratux. Madankollu
din il-Qorti tgis li mhuwiex minnu li I-Ewwel Qorti ma kkunsidratx telf futur
u dan peress li I-maggorparti tal-kumpens moghti mill-Ewwel Qorti huwa
fil-fatt rapprezentattiv tal-lucrum cessans u ¢joé kif jipprovdi |-Artikolu
1045 stess <<... t-telf ta’ qligh li tbati ’| quddiem minhabba inkapacita ghal
dejjem, totali jew parzjali, li dak |-ghemil seta’ jgib: ..>>; ghall-liema I-
Ewwel Qorti waslet billi hadmet il-formula bbazata fuq rata ta’ dizabilita,

paga u multiplier (oltre t-tnaqqis lump sum).

17. Konsegwentement ma jreggix l-argument tal-attrici li I-Ewwel Qorti
ma kkunsidratx it-telf futur li ser iggarrab u dan meta d-danni likwidati

huma fil-maggorparti kkalkulati fuq telf futur.
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18. L-appellata taghmel referenza ghall-Artikolu 1045 tal-Kodi¢i Civili,
biex tissostanzja l-argument taghha, imma din il-Qorti tqis li I-Ewwel Qorti
applikat id-dettami tal-istess Artikolu 1045 b’mod preciz fil-kalkolu taghha
u dan meta kkundannat lill-appellati jwiegbu ghal dawk id-danni frott |-
inC¢ident (damnum emergens) u kemm ghat-telf ta’ gligh Ii ser tbati ’I
guddiem [-attri¢i minhabba d-dizabilita kkonstatata. Tqis li I-Ewwel Qorti
gieset sew i¢-Cirkostanzi tal-kaz odjern u ma ghamlitx xi apprezzament

zbaljat kif tishaq I-attrici.

19. Din il-Qorti taghmel referenza ghal dak li sahqget il-Prim’Awla tal-
Qorti Civili, presjeduta mill-Imhallef Joseph R. Micallef fil-kawza fl-ismijiet
Evan Xuereb vs Vincent Spalding et, dec¢iza nhar |-10 ta’ Lulju 2003

(mhux appellata):

“lli dwar it-tieni kap ta’ lucrum cessans reklamati mill-attur, irid jinghad li
dan jipprezenta ghadma aktar iebsa ghall-Qorti biex tasal ghal-
likwidazzjoni xierqa u misthoqqa. Dan ghaliex I-attur qieghed jghid Ii I
guddiem sejjer ikollu jnaqqas mill-hidma didattika tieghu minhabba |-
hsara li garrab fil-ghajn il-leminija bis-sahha tal-in¢ident. Id-diffikulta’
titnissel fug zewgq livelli: fl-ewwel lok, billi tali eventwalita’ jew bizgha,
ukoll jekk probabbli, ma humiex konkretament pruvati f'dan I-istadju, u
jJistghu jiddependu minn fatturi ohrajn Ii mhux marbutin mal-in¢ident. Eit-
tieni_lok, ghaliex, kif diga’ nghad, meta [-Qorti trid tasal biex
tillikwida kumpens, trid timxi fuq kriterji kemm jista’ jkun konkreti u
mhux sempliéement kongetturali. Min-naha I-ohra, huwa minnu li I-
ezercizzju ta’ likwidazzjoni u ghoti ta’ kumpens ghal telf ta’ qgligh
huwa minnu nnifsu wiehed li jiddependi minn estimi u pronostici li
dwarhom hadd ma jista’ jkun c¢ert mija fil-mija sewwasew _ghaliex
wiehed qgieghed jipprova jaqta’ x’sejjer jigri jew Xx’jista’ jkun
probabbli li jsehh fil-gejjieni(emfazi mizjuda);

“Xi kittieba awtorevoli fdan il-qasam ifissru I-multiplier bhala “a figure
somewhat less than the number of years for which the loss is likely to
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continue - that is, in a personal injury action, until the plaintiff’s injuries
cease to affect earnings or the plaintiff dies or retires. This figure is then
reduced partly because of the ‘contingencies’ (i.e. that the plaintiff might
not have lived or worked so long or might have lost earnings even if the
accident had not occurred), and partly because the plaintiff is going to
receive not an income but a capital sum which can be invested to
produce an income. The multiplier is not the product of precise
calculation, but of estimation in the light of the facts of the particular case
and of other comparable cases.”

20. Meqjus dan kollu, din il-Qorti ma tqgisx li I-Ewwel Qorti kienet
zbaljata fid-decizjoni taghha u Il-aggravju tal-attri¢i bbazat fuq telf futur

iehor ipotetiku ghal deterjorament f'sahhitha mhux pruvat bl-ebda mod.

Decide

21.  Ghal dawn il-motivi I-Qorti tiddisponi mill-appell billi tichdu. Spejjez
kontra I-attrici billi ma tqisx li ghandhom jigu imposti spejjez addizzjonali

kif indikaw l|-appellati fir-risposta taghhom.

Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur
SS
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