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Vs

HSBC Life Assurance (Malta) Ltd

1. Ratir-rikors datat 6 ta” Frar 2022 li permezz tieghu r-rikorrenti talbet s-segwenti:

1. Wi l-attrici hija l-eredi ta’ Joseph Saliba li miet fid-19 ta’ Jannar 2022.
Qed jigi ezebit certifikat tal-mewt bhala Dok A.

2. Wi 1-imsemmi Joseph Saliba kien hareg polza tat-tip life insurance mas-
socjeta’ konvenuta.

3. i wara |-mewt tieghu [-attrici ghamlet claim biex tithallas skont il-polza
ta’ assikurazzjoni relattiva.

4. Wi s-socjeta’ konvenuta pero’ qieghda tirrifjuta li thallas dak dovut
minnha skont il-polza peress illi d-decuius Joseph Saliba ma kienx iddikjara
fil-proposal form li kien ghamel operazzjoni tal-bypass.

5. llli pero dan ma kienx fatt materjali peress illi I-kawza tal-mewt tieghu ma
kenitx relatata mal-bypass i kien ghamel u dan kif ser jirrizulta waqt is-
smiegh u t-trattazzjoni ta’ din il-kawza.
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Ghaldagstant [-esponenti jitolou umilment i din [-Onorabbli Qorti
joghgobha:

1) Tiddikjara illi s-socjeta’ konvenuta hija tenuta tindemmnizza lill-attrici

1

skont polza ta’ assikurazzjoni tat-tip life insurance mahruga mas-socjeta
konvenuta.

i) Tillikwida l-ammont li ghandu jkun dovut skont il-polza imsemmija.

iii) Tikkundanna lis-socjeta’ konvenuta thallas is-somma hekk likwidata.

Bl-ispejjez u I-imghax u s-socjeta’ konvenuta.

2. Rat illi fit-2 ta’ Settembru 2022 is-so¢jeta’ konvenuta laqghet ghal dak mitlub billi
gajjmet s-segwenti difiza:

1. i preliminarjament l-attrici ghandha tipprova li ghandha [-interess
guridiku mehtieg sabiex tippromwovi din [-azzjoni.

2. 1lli fi kwalsijasi kaz, minghajr pregudizzju ghall-premess, jigi eccepit fil-
mertu it-talbiet tal-attrici huma infondati fil-fatt u fid-dritt u ghandhom
Jjigu michuda bl-ispejjez kontra l-istess attrici billi, meta Joseph Saliba
applika ghall-assigurazzjoni fuq il-iajja tat-tip loan protector policy mas-
socjeta esponenti naqas milli jsemmi fatti materjali (non-disclosure of
material facts) u sahansitra ghamel misrepresentation ta’ fatti importanti,
senjatament |-imsemmi Joseph Saliba wiegeb fin-negattiv ghall-mistogsija
“Have you ever been diagnosed or intend to undergo any investigations in
relation to Cancer, Stroke, Heart Attack, By Pass Surgery, Kidney
problems, Aids & HIV infection, sexually transmitted diseases &
diabetes”’, minkejja li jirrizulta mir-rapport mediku redatt minn Dr Robert
G. Xuereb (Dok. ‘B’ anness mar-Rikors Guramentat) li I-istess Joseph
Saliba kien sottopost ghal “‘coronary artery by pass grafting” zames snin
gabel ma giet emessa [-polza tal-assikurazzjoni de quo. Mic-certifikat tal-
mewt ta’ Joseph Saliba (Dok. ‘A’ anness mar-Rikors Guramentat)
Jirrizulta li I-kawza tal-mewt kienet “adult respiratory distress syndrome,
multi-organ failure, disseminated intravascular coagulation, septic shock,
post-endoscopic retrograde cholangiopancreatorgraphy, haemorragic
ascending cholangitis, ischaemic heart disease. ”

3. 1lli fi kwalsijasi kaz, minghajr pregudizzju ghall-premess, jigi eccepit
ulterjorment illi |-kuntratt ta’ assikurazzjoni de quo huwa null u bla effett
fil-ligi stante li [-informazzjoni u dikjarazzjonijiet maghmula minn Joseph
Saliba qabel ma inharget il-polza de quo, liema informazzjoni u
dikjarazzjonijiet jiffurmaw il-bazi tal-kuntratt ta’ assigurazzjoni, ma kinux
korretti, kif ukoll ghax din [-informazzjoni u dawn id-dikjarazzjonijiet
huma fatti materjali li jmisshom gew kompletament u korretement
iddikjarati a bazi tal-principju li kuntratt ta’ assikurazzjoni jirrikjedi
uberrima fides da parti ta’ l-assikurat u ghalhekk is-socjeta esponenti
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Provi

10.

11.
12.

13.

14.

m’ghandhiex tigi tenuta thallas ebda ammont taht il-polza tal-
assikurazzjoni de quo.

4. Wi t-talbiet attrici huma, fi kwalsijasi kaz infondati fil-fatt u fid-dritt.

Ghaldagstant, ghar-ragunijiet premessi jigi eccepit bir-rispett li t-talbiet
attrici ghandhom jigi michuda bl-ispejjez a karigu tal-attrici.

Salvi eccezzjonijiet ulterjuri.

Rat id-dokumentazzjoni ipprezentata mill-partijiet fuq I-atti msemmija.

Semghet ix-xhieda ta’ Mr Robert Xuereb, moghtija fis-seduta tal-24 ta’ Jannar 2023
(fol 26-30).

Rat in-nota tal-attrici pprezentata fl-14 ta” Marzu 2023, kontenenti 1-affidavit taghha u
rat id-dokumentazzjoni annessa maghha (fol 35-113).

Semghet ix-xhieda ta’ Dr James Pocock, moghtija fis-seduta tad-9 ta’ Mejju 2023 u
rat id-dokumentazzjoni minnu ezebita (fol 118-135).

Rat illi fis-seduta tad-9 ta’ Mejju 2023 1-attric¢i ddikjarat illi m’ghandhiex aktar provi xi
tressaq.

Semghet ix-xhieda tal-attri¢i Rita Saliba, moghtija in kontro ezami fis-seduta tat-3 ta’
Ottubru 2023 (fol 137-145 et seq).

Semghet ix-xhieda ta’ Edward Micallef, moghtija fis-seduta tal-1 ta’ Frar 2024 u rat
id-dokumentazzjoni minnu ezebita (fol 149-173).

Rat illi fis-seduta tal-1 ta’ Frar 2024, is-so¢jeta’ konvenuta ddikjarat illi m’ghandhiex
aktar provi xi tressag.

Rat illi fis-seduta tal-1 ta’ Frar 2024, il-kawza thalliet ghas-sottomissjonijiet finali.

Rat illi fil-11 ta> Gunju 2024 l-attri¢i pprezentat in-nota ta’ sottomissjonijiet taghha (fol
177-181).

Rat illi fis-seduta tal-11 ta’ Gunju 2024 il-kawza marret ghas-sentenza.

Rat illi fit-3 ta’ Settembru 2024 is-so¢jeta’ konvenuta pprezentat in-nota ta’
sottomissjonijiet taghha (fol 182-187).

Fatti tal-kaz

15.

16.

Jirrizulta, mill-provi prodotti, illi l-attri¢i flimkien mar-ragel taghha, il-mejjet Joseph
Saliba, kienu ghamlu polza ta’ assigurazzjoni tat-tip life insurance mas-socjeta’
konvenuta.

Jirrizulta illi r-ragel tal-attri¢i, Joseph Saliba, miet fid-19 ta’ Jannar 2022.
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17. Jirrizulta wkoll illi l-attri¢i ghamlet claim mas-so¢jeta’ konvenuta sabiex tithallas skont
il-polza ta’ assigurazzjoni imsemmija aktar ‘il fug.

18. Jirrizulta illi s-so¢jeta’ konvenuta rrifjutat illi thallas is-somma dovuta minnha skont il-
polza peress illi kkontendiet illi I-mejjet Joseph Saliba ma kienx iddikjara fil-proposal
form li huwa kien ghamel 1-operazzjoni tal-bypass.

19. Jirrizulta illi 1-attri¢i qieghda ssostni illi dan ma kienx fatt materjali peress illi 1-kawza
tal-mewt ta’ Joseph Saliba ma kenitx relatata mal-bypass izda huwa kien miet minhabba
ragunijiet ohra.

20. Jirrizulta illi min-naha I-ohra s-so¢jeta’ konvenuta targumenta illi l-kuntratt ta’
assigurazzjoni huwa wiehed null u bla effett stante illi d-dikjarazzjonijiet u I-
informazzjoni moghtija minn Joseph Saliba gabel ma nharget il-polza kienet wahda
inkorretta u tali dikjarazzjonijiet u informazzjoni ghandhom jitqiesu bhala fatti materjali
li kellhom jigu kompletati b’mod korrett.

Ikkunsidrat

L-ec¢cezzjoni preliminari mressqa mis-so¢jeta’ konvenuta rigward in-nuqqas ta’ interess
guridiku tal-attrici.

21. llli I-ewwel ec¢cezzjoni mressqa mis-soc¢jeta’ konvenuta kienet dik relatata man-nuggas
ta’ interess guridiku tal-attrici sabiex tippromwovi 1-azzjoni odjerna.

22. 11-Qorti, l-ewwel u gabel kollox, tinnota illi s-so¢jeta’ konvenuta la fir-risposta
guramentata taghha u lanqas fin-nota ta’ sottomissjonijiet taghha ma telabora fuq dan
il-punt imressaq minnha stante illi ma taghmel ebda argument sabiex tispjega fuq xiex
hija msejsa din I-ec¢ezzjoni.

23. Madanakollu, 1-Qorti tqis illi xorta ghandha tistharreg din l-e¢cezzjoni billi taghmel
referenza ghall-gurisprudenza nostrana dwar 1-elementi li jikkostitwixxu l-interess
guridiku.

24. 1li fis-sentenza fl-ismijiet Oliver Grech et vs Charlie Cordina pro et noe!, il-Qorti
taghmel referenza ghal dak li jghid il-Mattirolo u tispjega:

“ll-Mattirolo ifisser b’mod tassew lucidu x’inhu [-interess guridiku i jrid
ikun hemm f’kull kawza, bil-mod segwenti:

“54. L’azione presuppone il diritto, che essa e’ chiamata a tutelare; ma
perche’ la si eserciti e’ mestieri che vi si abbia interesse. Indi’ la massima di
giurisprudenza tradizionale “l’interesse e’ la misura di azione” “point
d’interet, point d’action”. Il Codice di procedura civile italiano enuncia
questo principio, applicandolo sia all’attore che al convenuto: all’articolo 36
(illum art. 100 c.p.c.) e’ detto che ‘per proporre una domanda in giudizio e
per contradirre alla medesima, e’ necessario avervi interesse’... l'interesse

! De¢iza mill-Qorti tal-Magistrati (Ghawdex) (Gurisdizzjoni Superjuri) (Sezzjoni Generali) fI-10 ta’ Ottubru
2017- Rik. Gur. Numru 123/2008
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necessario per potere partecipare alla causa in qualita’ di attore, di
convenuto, o di terzo interveniete — deve essere diretto, legittimo, e attuale.

55. E’ mestieri dapprima che [’interesse sia diretto, personale, perche’
...niuno e’ ammesso a stare in giudizio se non per difesa di un interesse
proprio, o di persona che esso legalmente rappresenta.

56. L’intereSse deve in secondo luogo essere legittimo, cioe’ confome al
diritto di chi sta in causa. L’interesse e’ cosa essenzialmente distinta dal
diritto, come ['utile e’ distinto dal giusto,; ’azione compete soltanto a tutula
dei diritti, l'interesse e’ la molla che la mette in esercizio. Quindi, se
l'interesse e’ scompagnato dal diritto, non vi ha azione, non giudizio
possibilie; cosi’ che, per isituire un giudizio, non basta che un fatto d’altri
pregiudichi i nostri interessi, ma occorre che questo fatto ci arrechi un danno
giuridico, danno che non esiste se non e’ injuria datum, se cioe’ non e’
prodotto da chi, esorbitando dalla sfera del diritto proprio,offende un nostro
diritto.

57. Per ultimo l’interesse deve essere attuale, val quanto dire occorre che
esista al momento in cui si propone [’azione. Avvertasi pero’ che l’interesse
puo’ essere attuale, sebbene il diritto a cui si riferisce sia soltanto a termine,
od anche solo eventuale, imperocche’ anche un diritto eventuale puo’ essere
leso, e la lesione fa sorgere l’interesse attuale e legittimo ad ottenere al
ricognizione del diritto col mezzo di una condanna preventiva, che risolva la
contesa presente”’.

lI-ligi procedurali taghna ma tipprovdix artikolu specifiku dwar dan linteress
guridiku f’kawza bhal ma taghmel dik taljana. Imma kif kellhom okkazjoni
Jjghidu [-Qrati taghna:

“Fu nondimeno ritenuto nella patria giurisprudenza, malgrado il difetto di
una preciza disposizione della legge in materia,e come corollario di queste
due disposizioni (ss. 256 u 960) che base e misura di ogni azione giudiziario
e’ linteresse in chi la istituisce e in chi la contesta, perche’ se l’'interesse e’
una condizione sine qua non per il semplice intervento o per [’appello, e’ tale
con maggior ragione per poter iniziare un giudizio”.

Infatti tezisti gurisprudenza konstanti tal-Qrati taghna dwar I-elementi tal-
interess guridiku mehtiega f’kull kawza. Hekk insibu jinghad illi:

“In tema legali jinsab stabbilit fid-dritt gudizzjarju civili li I-interess hu I-
mizura tal-azzjoni (vol.XXVILii.608); u r-rekwizit tal-interess hu
ndispensabbli g#all-proponibbilita’ ta’ domandi fi kwalunkwe sede ta’
gurisidizzjoni kontenzjuza (vol.XXVI1.i.507). L-interess hu I-bazi tal-azzjoni
(vol.XX1X.i.891); u ma jistax ikun hemm azzjoni jekk ma jkunx hemm interess
(vol.XXX.i.317). L-attur fil-gudizzju jrid ikollu nteress jistitwixxi |-azzjoni u
jottjeni l-akkoljiment tag#zha. Jekk l-azzjoni tkun inkapaci li tipproduci
rizultament vantaggjuz jew utili gzal minn jipproponiha, dik l-azzjoni ma
tistax tigi protetta. U l-interess irid ikun gia twieled u jrid ikun attwali, biex
jiggustifika l-azzjoni (vol.XXXII1.i.108; vol.XXXVILi.57; XXXVII.ii.608).
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25.

26.

27.

28.

29.

Biex wiened jipproponi domanda f’gudizzju, kif ukoll biex imantniha, hemm
bzonn illi jkollu interess fiha, jigifieri hemm bzonn illi d-domanda ggiblu
rizultat utili; liema interess irid ikun legittimu u konkret (vol XXVIII.ii.317).”

[li fid-dawl tal-insenjament hawn fuq delineat, irid jigi stabbilit minn din il-Qorti jekk
I-interess tal-attrici fil-kawza odjerna hux wiehed dirett u personali, legittimu u attwali.

Hawnhekk, referenza ser issir ghall-polza ta’ assigurazzjoni, illi hija I-qofol ta’ din il-
kawza, ossia, fuq xiex l-attri¢i qieghda tibbaza l1-azzjoni taghha.

Kif jidher ¢ar mid-dokumenti a fol 11-20, 99-106, 161-166 tal-proéess?, il-polza ta’
assigurazzjoni in kwistjoni mahruga mis-so¢jeta’ konvenuta hija wahda f’isem kemm
Joseph Saliba kif ukoll f’isem l-attri¢i, Rita Saliba. Il-Qorti tosserva illi hawnhekk
ghandna polza illi tappartjeni wkoll lill-istess attrici Rita Saliba kif jidher ¢ar u manifest
mid-dokumenti surreferiti li jirrelataw mal-polza in dezamina fejn hemm imnizzla sew
id-dettalji kif ukoll il-firma tal-attrici.

Ghaldagstant, huwa evidenti illi jezistu I-elementi kollha rikjesti mid-duttrina u mill-
gurisprudenza sabiex jigi affermat l-interess guridiku tar-rikorrenti u b’hekk il-Qorti
sejra tichad din lI-e¢¢ezzjoni sollevata mis-soc¢jeta’ konvenuta.

B’hekk, il-Qorti sejra issa tidhol u tistharreg il-mertu tal-kaz.

Meritu tal-kaz

30.

31.

32.

33.

Il kif diga’ nghad, fil-kawza odjerna 1-Qorti giet kjamata sabiex tiddikjara illi s-
so¢jeta’ konvenuta hija tenuta tindemmnizza lill-attri¢i skont il-polza ta’ assigurazzjoni
tat-tip life insurance mahruga mill-istess soc¢jeta’ konvenuta u konsegwentament,
tillikwida u tikkundanna lis-so¢jeta’ konvenuta thallas is-somma dovuta lill-attrici skont
il-polza.

[1-Qorti tibda billi tosserva illi mill-gari, kemm tal-premessi kif ukoll tat-talbiet, I-attrici
tonqos milli taghmel referenza ghal-liema polza qieghda tirreferi, u ¢ioe’ fuq liema hi
I-polza li fugha gieghda tibbaza 1-azzjoni taghha. Jigi nnutat illi la saret referenza ghan-
numru tal-polza, la hemm kopja annessa mar-rikors guramentata tal-polza in kwistjoni
u langas hemm dettalji tal-polza de quo. Tant hu hekk illi, inizjalment, ir-rikorrenti
ipprezentat serje ta’ dokumentazzjoni dwar polza tal-assikurazzjoni illi ma kellha ebda
rilevanza ghall-kawza odjerna.

Madanakollu, sussegwentement, gew ipprezentati dokumentazzjoni ohra u jidher, mill-
provi kollha prodotti, illi I-polza ta’ assigurazzjoni in dezamina hija dik li ggib in-numru
300-003371.

Stabbilit liema hija I-polza in ezami, l-ezercizzju li trid taghmel din il-Qorti sabiex
tistharreg jekk dak mitlub mill-attrici jimmeritax jew le illi jigi akkolt fid-dawl tal-
eccezzjonijiet sollevati mis-socjeta’ konvenuta, huwa illi tezamina 1-proposal form ghal
din il-polza ta’ tip ta’ life insurance.

2 Liema dokumenti huma I-proposal form ghall-polza ta’ assigurazzjoni mahruga mis-socjeta’ konvenuta.
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34.

35.

36.

37.

38.

39.

I1-Qorti tqgis illi din il-proposal form u I-kontenut ta’ din il-proposal form huwa I-crux
sabiex jigi stabbilit jekk l-attrici ghandhiex tigi ndemmnizzata jew le skont il-polza ta’
assigurazzjoni surreferita.

Minn qari ta’ tali dokumentazzjoni, jidher mill-proposal form ezebita in atti a fol 11-
20, fol 99-106 u fol 161-166 u datata 16 ta’ Settembru 2014, senjatament fil-parti
intitolata “7I PERSONAL HISTORY”, li kemm ir-rikorrenti kif ukoll ir-ragel taghha,
kellhom jipprovdu dettalji dwar I-istat ta’ sahha taghhom u dan sabiex dawn id-dettalji
jigu evalwati mis-socjeta’ konvenuta fl-gharbiel taghha jekk tinharigx jew le din il-
polza.

Ili d-domandi illi huma I-qofol ta’ dan il-kawza hija dik numru tlieta (3) u dik numru
erbgha (4). ld-domanda numru tlieta (3) tipprovdi s-segwenti:

“Have you had any hospital treatment during the last five years, or is any
hospital treatment planned in the future?”.

Filwaqt illi d-domanda numru erbgha (4) taqra hekk:
“Have you ever been diagnosed or intend to undergo any investigations in
relation to Cancer, Stroke, Heart Attack, By Pass Surgery, Kidney problems,

Aids & HIV infection, sexually transmitted diseases & Diabetes”,

Jirrizulta illi ghal tali domandi, kemm l-attri¢i kif ukoll zewgha 1-mejjet Joseph Saliba
rrispondew “No”>.

Hawnhekk, il-Qorti jidhrilha opportun illi taghmel referenza ghad-dokument immarkat
bhala Dok B ipprezentat mar-rikors promutur a fol 5 tal-process. Illi dan huwa rapport
mediku redatt minn Dr Robert G. Xuereb datat 15 ta> Gunju 2022 fejn fih Dr Xuereb
jispjega illi I-mejjet Joseph Saliba:

“Mr Saliba initially presented at 41 years of age with chest pain related to
exertion. Subsequent investigations revealed the presence of Coronary Artery
Disease.

Coronary Artery Bypass Grafting was successfully carried out in 2009.% He
subsequently, underwent Percutanous Coronary Intervention in 2019 and
again in 2020

Fl-istess rapport jispjega wkoll illi I-ahhar illi invistha lil Joseph Saliba fil-klinika tieghu
kien fl-24 ta> Gunju 2021 u jghid illi:

“Mr Saliba was well and symptomfree”.

[li Dr Robert G. Xuereb xehed quddiem din il-Qorti fis-seduta tal-24 ta’ Jannar 2023
fejn huwa qgal is-segwenti:

“Dr David Camilleri :

3 Enfazi u sottolinear ta’ din il-Qorti
4 Enfazi u sottolinear ta’ din il-Qorti
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Mela Dr Xuereb emm ... kif se ... kif gie ghandek Joseph Saliba ... minn xiex
kien ged jilmenta ... x'kura tajtu?

Ix-Xhud :

Mela jiena lil Mr Saliba kont ili nafu mindu kellu wiezed u erbg#in (41) sena
meta kont narah l-isptar dak iz-zmien kien St Luke’s u kont ... kien gie ghandi
minhabba li kellu ugiegh f' sidru u kont ghamiltlu coronary angiogram
jigifieri huwa x-ray ghal arterji ghall-qalb li hemm hekk kellu djuq tal-
arterji li kellu bZonn dak ii-Zmien |-operazzjoni tal-bypass. Li kien
ghamilha propju fis-sena 2009 u kienu ghamlulu tlett bypasses ghal qalb
...> bgajt insegwih mill-isptar u kellu wkoll bzonn molla fwahda mill-vini tal-
pajp u din saritlu fI-2019. Rajtu mbaghad [-ewwel darba fil-klinika tieghi Ta’
Xbiex privatament u dan kien l-ewwel darba li rajtu hemm hekk ... kien fit-30
ta' Marzu 2020 u baqa' jattendi fil-klinika tieghi privata ... allura bdejt narah
b'mod iktar personali minn dak iz-Zmien I'hawn. Wagqt li kont narah ghadda
minn episodju iehor ta' dak li nghidulu ahna attakk tal-qalb u kellu bZzonn
molla b'mod urgenti li nghidulha Primary BCI ... jigifieri kellu djuq li nfethet
b' molla f"wahda mill-vini li kienu ghamlulu wagqt il-bypass. Bgajt insegwih u
konna naghmlulu regolarment testijiet fosthom kien ghamel ultrasound tal-
galb and ECO cardiogram fi Frar tal-2020 li kien normali bhala funzjoni tal-
qalb ... ghamel ukoll test ta' stress test f'Marzu tal- "20 li gie normali u
mbaghad fis-sena 2020 [’ Settembru ... rega’ kellu attakk tal-qalb hafif ahina
nsejhu Non ST Elevation Myocardial Infarction ... NSTEMI u kellu rega’
bzonn molol fpostijiet differenti pero fl-istess vina. Ergajna ghamilnilu I-
ECO f'Mejju tal-2021 u rega’ wera li bhala funzjoni tal-qalb kienet tajba ...
normali. In the meantime imbaghad sirt naf wara li dahal [-isptar f’Dicembru
ta' 22 bil-marda tal-Gallstones ... gebel fil-marrara.

Dr Massimo Vella :
Mela bhala jigifieri interventi li ghandhom x'jagsmu mal-galb u bypass ...
qed nghidu jekk fhimtek sew kien hemm tlett (3) interventi separati?

Ix-Xhud :

Mela kien ghamel il-bypass ... [-operazzjonijiet li hija operazzjoni ...
operazzjoni fejn jigu graftjati l-arterja ... [-arterji tal-qalb kif ukoll vini
jittiehdu mis-saqajn ghall-arterji tal-qalb ... 2009. Hemm hekk sabulu tliet
grafts u mbaghad kellu bZzonn molol ... PCI nghidulhom ahna stents ... bil-
Malti nirreferu ghalihom bhala molol biex dak i jkun jifhimna emm ... [’
September ta' 2020 emm ... u kien kellu ohra halli nkun preciz fi Frar ta’
2020 meta jigifieri darbtejn ... February ta’ 2020 u f”September 2020.

Dr Massimo Vella :
U jidhirli semmejt ukoll molla ohra fI-2019 jekk mhux sejjer zball?

Ix-Xhud :

5 Enfazi u sottolinear ta’ din il-Qorti
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Emm ... iva nikkonferma mela ... iva ghandek ragun ... mela molla fI-2019
pero jekk intom tippermettuli nkun nista’ nkun iktar preciz ... nista' nuza I-
access ghad-database li ghandna I-isptar?

[1-Qorti :
Yes ... yes bil-qalb kollha.

Ix-Xhud :
Ha narah bhal issa quddiemi ... mela biex inkunu precizi mela ... mela ok so
.. mela ghandna mela 8th January 2019 ... 8th January 2019 kien sarlu
angiogram u proceed. Proceed tfisser li bqajna ghaddejjin ghamilnilu molla.
Emm fil ... fit-23rd February 2020 ... 23 ta’ Frar tal-2020 kien dahal bl-
attakk tal-qgalb u sarlu stent tant iehor bhala emergenza ... nghidulha primary
PCI ... mela dawk huma darbtejn bhala stents. U mbaghad sarlu iehor ...
mela that was in February 2020 iva u mbaghad sarlu iehor in September 2020
... mela tliet darbiet.

I-Qorti :

Ha nistagsik domanda wakda jien jigifieri ... I hate to repeat myself imma
kemm inkun mohhi_mistrieh ... mela_inti_tikkonfermali li fit-2009 dan
ghamel operazzjoni tal-bypass.

Ix-Xhud :
Nikkonferma.®

Dr Massimo Vella :
Emm ... ha niehdok lura ghall-ewwel bypass tal-2009 ... jigifieri qabel dak I-
intervent kemm kien ilu pazjent tieghek dwar affarijiet relatati mal-qalb?

Ix-Xhud :

Mela jiena kont dak iz-zmien ... ma kontx rajtu fil-klinika privata imma kont
rajtu l-isptar dak ... kien Zmien ... kien St Luke’s. Emm ... u kont rajtu proprju
dak iz-zmien ghax kien prezenta b'ugigh f'sidru ... kellu wiehied u erbgin (41)
sena u kien ipprezenta b'ugigh f'sidru. Imbaghad jiena kont ghamiltlu [-
angiogram u kont irriferejtu ghall-bypass.

Dr Massimo Vella :
Igifieri dak kien l-ewwel darba li inti biex nghidu hekk ... kellek kuntatt
mieghu.

Ix-Xhud :
Hekk hu ... nikkonferma.

I1-Qorti :

6 Enfazi u sottolinear ta’ din il-Qorti
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Fit-2009?

Ix-Xhud :
Fit-2009 .

(fol 26 et seg-27, 27 et seq, 29-30)
40. 1l-Qorti taghmel referenza ghall-affidavit tal-attrici fejn hija tghid illi:

“Niftakar li meta estendejna l-ewwel polza, cioe’ fis-16 ta’ Settembru 2014
jien u r-ragel konna attendejna il-bank tal-HSBC f’Haz-Zebbug u ufficjal tal-
bank kien spjegalna fil-qosor il-polza li pprezentajna, u ahna iffirmajniha.

Issa, l-avukati tieghi ndikawli dak li hemm kontenut f’pagna 3 tal-istess polza,
specifikament klawzoli nru. 3 u 4 fejn hemm is-segwenti:

1. Jekk qatt kellniex trattament go sptar fil-hames (5) snin precedenti -
naturalment jien nista’ nikkonferma li sa hames (5) snin qabel ma ffirmajna
I-polza ta’ assigurazzjoni, la jien u lanqgas ir-ragel ma kellna bzonn
trattament I-isptar; u

2. Jekk konniex qatt, fost affarijiet ohra, ghamilna by-pass surgery. Ahna
meta konna ffirmajna dil-polza konna genwini u ma niftakarx li dawn il-
kundizzjonijiet kienu gew spjegati lilna fid-dettal, peress illi l-ufficjal tal-bank
ukoll kien ged jikkunsidra l-polza bhala wahda mgedda u mhux wahda gdida.
Kull ma naf nghid huwa dak iz-zmien kemm jien u kemm Zewgi konna
b’sahhitna u ma konna qed nbghatu bl-ebda kundizzjonijiet medika.

Nifhem illi s-socjeta’ konvenuta qieghda tirrifjuta li thallasna I-kumpens
dovut minhabba illi r-ragel tieghi, peress illi fit-2009 kien ghamel by-pass
surgery. Nispjega pero’ illi, ghad li dan huwa minnu, dan ma kellux ghalfejn
jaffettwa |-polza ta’ assigurazzjoni peress illi r-ragel tieghi kien b’sahhitu u
kif anke xehed Dr Robert Xuereb, qalb ir-ragel tieghi kienet tajba”.

(fol 37-38).

41. L-istess attrici xehdet in kontro-ezami fis-seduta tat-3 ta’ Ottubru 2023 u qalet is-
segwenti:

“Dr Massimo Vella :
Ara nagblux sinjura ir-ragel tieghek fI1-2009 kien ghamel intervent mediku
essenzjalment ghamlulu tliet bypasses [ qalbu nagblu ?

*** diskors inawdibbli mix-xhud ***

[1-Qorti :
Iva nagblu hux ?

Ix-Xhud :
Iva ... iva ...
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Dr Massimo Vella :

Issa ara nagblux ukoll intom meta gejtu biex tiehdu t-tieni polza tal-
assigurazzjoni li hi dik li tifforma s-suggett ta' din il-kawza ... daka kien
f’Settembru 2014 nagblu ?

Ix-Xhud :
lva.

Dr Massimo Vella :
Tiftakar meta kien ghamel I-intervent f'qalbu r-ragel [-ewwel wieked tal- 09
? Liema xahar kien ?

Ix-Xhud :
Niftakar meta ghamel il-bypass.

Dr Massimo Vella :
Meta kien ?

Ix-Xhud :

[1-Qorti :
L-ewwel bypass f'liema parti tas-sena ? Kien fis-sajf ? Kien fix-xitwa ?

Ix-Xhud :
Fix-xitwa naZiseb ?

[1-Qorti :
Igifieri fil-bidu ta' 2009 ?

Ix-Xhud :
Ehe.

Dr Massimo Vella :
Intom meta ffirmajtu l-proposal form, tiftakar kien hemm numru ta'
mistogsijiet ...

Ix-Xhud :
Ehe ...

Dr Massimo Vella :
Mela fia nagralek mistogsija minnhom ... mela ...

[1-Qorti :
Mela x-xhud ged ... ged issir referenza ghad-dokument li jidher a fol 11
eccetera ezebit mis-socjeta intimata partikolarment id-dokument a fol 13 ...

11
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Dr Massimo Vella :
Mela ... mela inti ha nirreferik specifikament ghall-mistogsija numru 3.

[1-Qorti:

Hawn hekk ghandi miktub sinjura ... sorry dottore ... have you had any
hospital treatment during the last five years or is any hospital treatment
planned in the future ? Issa qabel xejn ha nistagsik ... meta nara First Life
jiena qed nifhem li huwa Joseph Saliba ghax jiena bl-istess ... bl-istess
domanda u meta nara Second Life jiena qed ingis li din hija ghandha
x'tagsam mieg/iek ...

Ix-Xhud :

Jien ma nafx ... ma nafx ... ma niftakarx x’qal li r-ragel ta’ ... ha nghid hekk
ghax li ghidt jiena niftakar ...

[1-Qorti :
Imma intom mhux flimkien kontu ?

Dr Massimo Vella :
Ghax inti fl-affidavit tieghek x' qal ir-ragel ghidtilna ta’ ...

Ix-Xhud :
Ghidtilkom li veru kien bil-bypass ...

Ix-Xhud :
Kienu ghaddew ... ghaddew hames (5) snin.

Dr Massimo Vella :

U ghal rigward ... kien hemm domanda ohra sinjura ta’ ghax issa qed tiftakar
qisek ... id-domanda ta' wara n-numru 4 ... have you ever been diagnosed
and intend to undergo any investigation in relation to cancer / heart attack /
bypass / surgery u din hija ...

[1-Qorti :
Hawn hekk sinjura hawn domanda jekk qattx ghamiltu by pass ...

Dr Massimo Vella :

U r-ragel tiegrek kien wiegeb le ... nagblu li r-risposta li ta hija haga zZbaljata
ghax kien ta’ ... kellu bypass fI-2009 ?

Ix-Xhud :
All right jekk qal no hija zZbaljata imma safejn naf jiena kienu ilhom ... kien
ilu li ghamilha [-bypass qabel ghamilna dan ... kienet ghaddiet.

[1-Qorti :
Il-bypass saret fit-2009 ... nagblu. Dan id-dokument gie ffirmat fit-2014 ...

Ix-Xhud :

12



Rik 593/2022- Rita Saliba vs HSBC Life Assurance (Malta) Ltd

Jigifieri ahna ...

[1-Qorti :

ld-domanda li ged jaghmillek id-dottore huwa ... hawn hekk hawn domanda
ftit cara ... jghidulek hares inti qatt kellek xi problema ... ghamilt xi bypass u
hekk u ghal xi raguni hawn hekk hawn miktub no. Issa taf xi haga fugha din
?

Ix-Xhud :
Ma nafx.

[1-Qorti :
Sorry dottore ...

Ix-Xhud :
Nahseb ghax kien ghadda z-zmien b'hekk ahna nahseb ghidna
rrispondejna li le ghax kien ghaddew ... ghadda Z-Zmien hux.

Dr Massimo Vella :

Bejn dak il-punt sa meta gie nieqes ir-ragel ergajtu tkellimtu mal-HSBC Life
?

Ix-Xhud :
Imma hadd ma stagsiena mistogsijiet jekk ahniex morda jew jekk npejpux jew
hekk ... hadd ...

Dr Massimo Vella :
Ghidtulhom xi Aaga ? Nagblu li ma gaidtulhom xejn ?

Ix-Xhud :

Jekk ma stagsuniex ...

Dr Massimo Vella :
Ma gaidtulhom xejn tajjeb.

Ix-Xhud :
Jekk ma stagsuniex ...

Dr Massimo Vella :
Sur Imhallef'issa ha mmorru dagsxejn jekk joghgbok ... agleb il-pagna hemm
section ... for representation ... il-pagna ta’ wara ...

[1-Qorti :
Din ?

Dr Massimo Vella :
Dik choice of policy details ... ta’ wara I-4 ... Section 4 ...
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[1-Qorti :
Din all right ... pagna 17 ... all right ...

Dr Massimo Vella :

Mela hawn hekk dawn huma dikjarazzjonijiet sinjura li gzamiltu intom meta
ffirmajtu I-proposal u ddikjarajtu hekk. Qed jghidlek trid tagra b'attenzjoni u
ged tiffirma ... u qed tiffirma dikjarazzjoni. Issa ged jghidlek ... inti ged
tikkonferma ... ha naqrahielek bl-Ingliz halli ma jkunx hemm dizgwid. L-
ewwel bullet ... declare that the answers in this proposal are the best of my /
our knowledge and believe, true and complete. Nagblu li fil-kaz tal-mistogsija
dwar il-by pass surgery tar-ragel dan mhux il-kaz ir-risposta ma kienet la
true u langas complete.

Ix-Xhud :
Imma a#ina qatt ma hadd ma grahielna din.

Dr Massimo Vella:
Inti taf tagra sinjura ?

Ix-Xhud :
Naf nagra.

Dr Massimo Vella :
Ir-ragel kien jaf jagra ?

Ix-Xhud :
Imma dak il-%in ahna ffirma I-karta ... ma gghadniex ...

Dr Massimo Vella :
Sinjura r-ragel kien jaf jagra iva jew le ?

Ix-Xhud :
Iva kien jaf jagra.

Dr Massimo Vella :

It-tieni bullet ... declare that I / we have not witheld any material facts ...
these are the facts which influence a prudent insurer when assessing or
accepting the risk ... and statements made or any connected declaration
whether in my or our handwriting or not, are true and complete and shall
form the basis of this contract of life assurance. | / we understand that failure
to disclose material facts may invalidate the policy. Nagblu li anke ghar-
rigward ta' dan it-tieni bullet intom it-tieni dikjarazzjoni ma mxejtux maghha
? Iva jew le ? Nagblu ? Iva jew le sinjura tagbel mieghi ? Tkellem fil-
microphone giax mhux se johrog ...

[1-Qorti :
Iva hux hekk ? Tagbel mieghu ...

Dr Massimo Vella :
Issa jekk tara aktar ‘I isfel Sur Imhallef ...
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[1-Qorti :
Liema bullet?

Dr Massimo Vella :

Ibga’ tiela’ sekonda ... hemm ... hemm ... [-ewwel bullet li tidher issa ... agree
... mela inti kellek din il-kundizzjoni wkoll ... mela agree that if there is any
change in the state of health of the life / lives to be assured or in any other
detail affecting the risk between the date of this application and the
commencement date of the policy, I / we will inform the company in writing.
The company will then have the right to reconsider terms accordingly.

[1-Qorti :
Sal-commencement date of policy ...

Dr Massimo Vella:

Sal commencement ... kellkom chance sa minn meta ghamiltu dan id-
dokument sal-commencement ... nagblu li intom bejn dawk iz-zewg punti ma
kellimtuhiex lill-insurance ?

Ix-Xhud :
Le ma kellimnihiex.

[1-Qorti :
Le ma kellimthomx ...”

(fol 138-140 et seq)

42. 1lli fis-seduta tal-1 ta’ Frar 2024 xehed quddiem din il-Qorti, Edward Micallef bhala
underwriting and claims manager tas-so¢jeta’ konvenuta. Illi fix-xhieda tieghu huwa
jirrileva s-segwenti:

“Dr Massimo Vella :
Tista' tghidilna ftit jekk joghgbok x’tip ta' poloz kienu ? Jekk ghandek xi
dokumentazzjoni tihomna ...

Ix-Xhud :
Emm ... il- poloz kellhom tnejn partikolari li dak li jissejhu protection life ...
life term covers. Wahda inghalget u emm ... infethet wahda gdida.

Dr Massimo Vella :
Mela ha nibdew bl- ewwel warida i ged tghid li nghalqet. Tgaidilna ftit meta
saret u kelliex xi numru ta' referenza partikolari ?

Ix-Xhud :
M’ ghandix id- dokument f’ idi imma jekk niftakar sew il- polza saret fit- 2006
... ghandek hemm id- data fuq id- dokument.

Dr Massimo Vella :
Tghidilna ftit id- data ta’ I- ewwel polza u kellhiex xi numru ta' referenza ?
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Ix- Xhud :
Yes |- ewwel polza id- data taghha kienet Mejju ta' 2006 u I- numru Kien 310
005 393.

[1-Qorti :
U x’tip ta’ polza kienet ?

Ix-Xhud :
Kienet emm ... loan protector plan ...

Dr Massimo Vella :
Li jfisser ?

Ix-Xhud :

Tfisser thkun ged tittiehed ma’ loan emm ... biex isservi bhala collateral ...
bhala security ghal self li I- applikanti ... |- applikant ikollu mal ... mal- bank
f' dal- kaz.

Dr Massimo Vella :
Issa inti semmejt li dik il- polza nghalget. Meta nghalget jekk joghighok ?

Ix-Xhud :
Il- polza inghalget ... meta infethet il- polza |- gdida.

Dr Massimo Vella :
Mela |- polza |- gdida ... id- data tal- polza |- gdida u jekk ghandna numru
ta' referenza.

Ix-Xhud :
Id- data tal- polza |- gdida kien Settembru ta’ 2014 u n- numru huwa 300 003
371.

Dr Massimo Vella :
Igifieri bin- numru ta' referenza differenti jekk ged nifhem sew.

Ix-Xhud :
Kompletament.

Dr Massimo Vella :
Issa bejn I- ewwel polza u t- tieni polza x' tista' tghidilna ? Hemm xi haga
bejniethom ? X" inhuma ?

Ix-Xhud :

L- agreement ... il- poloz huma separati ... dejjem emm ... huwa agreement
separat. Kull meta tittiehed polza gdida jittiehed applikazzjoni gdida u allura
emm ... jigu mistogsija mistoqsijiet specifici li jkunu jirrigwardaw il- dik il-
polza.

Dr Massimo Vella :
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Lil would be ... assigurat biex nghidu hekk ?

Ix-Xhud:
Lil min gieghed japplika biex jassigura hajtu.

Dr Massimo Vella :
Ezatt issa ... emm ... isir il- process mill- gdid ghidtilna ?

Ix-Xhud :

Yes. Isir dak li ahna nsejhulu I- underwriting mill- gdid ... emm |- applikant
Jigi mistogsi a number of questions ... numru ta' mistogsijiet u ovvjament fuq
dak li jirrispondi ahna nkunu nistghu nassessjaw.

Dr Massimo Vella :
Issa f' dal- kaz partikolari il- claim ta’ Mrs Saliba giet rifjutata minn HSBC
Life. Tista’ tispjega |- Qorti |- ghala ?

Ix-Xhud :

Mela il ... il- kaz gie assessjat. Ahna meta jkun hemm claim nistaqsu ghal xi
informazzjoni minn sorsi biex ituna informazzjoni ha naraw dagsxejn I-
applikazzjoni kinitx magzmula kif suppost. U jirrizulta li minn informazzjoni
li ahna irc¢ivejna kien hemm fattur ... dak li ahna nsejhulu a material
information li ma giex ... ma giex emm ... hawn ma giex moghti lilna fl-
applikazzjoni.

Dr Massimo Vella :
Sewwa jigifieri - applikant tal- polza kellu jaghmel certu dikjarazzjonijiet ...

Ix-Xhud :
Ezattament gie mistogsi ...

Dr Massimo Vella :

U intom skoprejtu li ma tax xi informazzjoni ... u x kienet din [-informazzjoni
?

Ix-Xhud :

Mela wanda mill- mistogsijiet tistagsi jekk |- applikant ikunx gie jew
diagnosed jew ghamel xi testijiet fost kundizzjonijiet ohra emm ... ta’ by pass
surgery ... hemm kundizzjonijiet ohrajn imma fil- kaz taghna kienet il- by pass
surgery |- iktar importanti. Emm ... [- applikant meta applika galilna le
imbaghad wara li rrizulta li I- informazzjoni li r¢ivejna juru li fil- fatt kien
ghadda minn by pass surgery.

[1-Qorti :

Jekk jogrigbok kemm nistagsik imbaghad inti se tezebili dokumenti fid- dettal.
Jien ghandi dan id- dokument ... hawn hekk ghandi fuq fol 13 ghandi sett ta’
domandi u hawn hekk hawn ... have you had a hospital treatment ? U ghandi
no fit- tnejn li huma. Hija din ...
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Ix-Xhud :
In- number 4 ... ged nirreferi ghal ... ezatt. Dik ukoll ... dik ukoll ... it- 3 ...
imma n- number 4 hi iktar specifika mbaghad.

Dr Massimo Vella :

Issa apparti d- dokumentazzjoni relattiva ghal poloz jigifieri proposal form u
I-polza nnifisha ghandek xi dokumentazzjoni ohra ? Ghandek xi
korrispondenza minn xi hadd ?

Ix-Xhud :

Ehe jiena ghandi korrispondenza li nkunu réevejna ahna emm ... minghand
tobba f' dal- kaz ... minghand ... ahna ovvjament insaqsu. Ghandi wkoll xi
case summaries ta’ I- isptar [i juru ... juru li Mr Saliba ... the late Mr Saliba
kien operat emm ... coronary artery bypass grafting fit- 2009.

Dr Massimo Vella :
Fit- 2009. Din |- informazzjoni allura meta waslitilkom jigifieri ?

Ix-Xhud :
Meta nkunu ged nassessjaw il- claim ... jigifieri wara [- mewt.

Dr Massimo Vella:
Wara li gie nieges ...

Ix-Xhud :
Wara |- mewt. Meta nkunu nfurmati li saret claim”.

(fol 149 et seq — 152 et seq)

Ikkunsidrat

43.

44,

45.

[I-Qorti tqis illi ghandu jigi riaffermat illi I-kaz in dezamina jirrigwarda kuntratt ta’
assigurazzjoni fejn, bhal kull kuntratt iehor, irid jigi msejjes fuq il-bona fidi. Apparti
minn hekk, f’kuntratt bhal dan, hija I-ligi stess li tezigi mill-partijiet kontraenti I-
“uberrimae fidei”, jew kif nirreferu ghaliha bl-Ingliz “utmost good faith” .

Mill-provi prodotti, jirrizulta ¢ar illi meta l-attri¢i flimkien ma’ zewgha mlew il-
proposal form, li abbazi taghha sussegwentament inharget il-polza ta’ assigurazzjoni
bin-numru 300-003371 f’Settembru tas-sena 2014, il-mejjet Joseph Saliba kien nagas
milli jinforma lis-so¢jeta’ konvenuta illi, fis-sena 2009, u ¢ioe’ hames snin gabel, kien
ghamel I-intervent tal-bypass u dana minkejja I-fatt illi fil-proposal form stess kien
hemm imnizzel, iswed fuq abjad, senjatament fid-domanda numru erbgha (4), domanda
dwar jekk gatt kien ghamel intervent bhal dan.

[1-Qorti tosserva kif, mill-provi prodotti, hemm gbil assolut fug meta I-mejjet Joseph
Saliba ghamel 1-intervent tal-bypass. Infatti, I-attrici stess tikkonferma dan, kemm fl-
affidavit taghha kif ukoll fix-xhieda taghha in kontro-ezami. L-istess gie kkonfermat
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46.

47.

48.

49,

mit-tabib Dr Robert G Xuereb kemm fix-xhieda tieghu kif ukoll mir-rapport mediku
redatt minnu. Huwa ghamel tali intervent fis-sena 2009!

Ghaldagstant huwa evidenti illi, meta r-rikorrenti flimkien mar-ragel taghha mlew din
il-proposal form fis-sena 2014, I-informazzjoni u d-dikjarazzjonijiet moghtija mir-ragel
taghha ghal dak i ghandu x’jagsam mad-domandi numru tlieta (3) u numru erbgha (4)
fis-sezzjoni intitolata “// PERSONAL HISTORY” tal-proposal form kienet wahda
kompletament skorretta.

[1-Qorti tinnota wkoll kif fl-istess proposal form kien hemm imnizzel dawn is-segwenti
dikjarazzjonijiet:

“declare that the answers in this proposal are, to the best of my/our
knowledge and belief, true and complete.

declare that I/we have not withheld any material facts (these are the facts
which influence a prudent insurer when assessing or accepting the risk) and
statements made or any connected declaration, whether in my/our
handwriting or not, are true and complete and shall form the basis of this
contract of life insurance. I/we understand that failure to disclose material
facts may invalidate the policy.

agree that if there is any change in the state of health of the life, lives to be
assured or in any other detail affecting the risk between the date of this
application and the commencement date of the policy, I/we will inform the
Company in writing. The Company will then have the right to reconsider
terms accordingly”.

(fol 17,104, 164 et seq).

II-Qorti tosserva illi l-attrici u r-ragel taghha ffirmaw din il-proposal form u
konsegwentament dawn id-dikjarazzjonijiet hawn fug imsemmija, kienu japplikaw
ghalihom. Kif gie stabbilit mix-xhieda tar-rikorrenti, minn meta saret dik il-proposal
form sakemm inharget il-polza, huma gatt ma kienu kkuntattjaw lis-so¢jeta’ konvenuta
biex jikkorregu dak li ddikjaraw u jgharrfuha dwar I-intervent tal-bypass tar-ragel tal-
attrici.

[I-Qorti tqis illi l-informazzjoni skorretta moghtija mill-mejjet Joseph Saliba fil-
proposal form, ghandha titqies fatt materjali ghaliex jaffettwa l-valutazzjoni li
kumpanija tal-assigurazzjoni trid taghmel meta tkun gieghda tevalwa r-riskju. In fatti,
meta mistoqgsi fugha, x-xhud Edward Micallef wagt ix-xhieda tieghu jghid hekk:

“Dr Massimo Vella :
Issa fil- kaz ta' xi hadd li jwiegeb yes ... assumendo dik id- domanda numru
4 x'jigri ? X'inhi I- procedura li tadotta ... li tadotta [- assigurazzjoni ?

Ix- Xhud :

Ifhem ... dik hija mistogsija ipotetika f'dan il- kaz pero emm ... f'dak il- kaz
ahina ha nistagsu ghal aktar dettalji ... ghal aktar informazzjoni ... nitolbu
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iktar emm ... evidenza ta' x'¢ara ezatt u x' ma garax ... in all probabilities il-
kaz ma jibgax ta' open heart emm ... ikun ta’ open heart surgery ... we ... we
usually decline ... decline the cover”.

(fol 154).

50. II-Qorti hawnhekk tqis illi jkun opportun taghmel referenza ghall-gurisprudenza
nostrana. Fis-sentenza fl-ismijiet Marco Tanti vs O.F Gollcher & Sons Limited bhala
rappreientanti lokali tas-socjeta’ estera Lloyds Underwriters’ il-Qorti tenniet illi:

“Illi ir-rationale tal-istess regola gie spjegat fil-kaz “Carter vs Boehm”
(1766) 3 Burr. 1905 at 1909) meta Lord Mansfield spjega li :-

“Insurance is a contract upon speculation. The special facts, upon which the
contingent chance is to be computed, lie mostly in the knowledge of the
insured only: the underwriter trusts to his representation, and proceeds upon
the confidence that he does not keep back any circumstance in his knowledge,
to mislead the underwriter into a belief that the circumstance does not exist,
and to induce him to estimate the risk as if it did not exist”.

[li rigward dak li huwa materjali g#all-finijiet tal-Arug tal-polza, apparti li
din il-Qorti tzoss li ovvjament I-informazzjoni rikjesta fil-proposal form
ghandha titgies li hija dejjem materjali, stante |-importanza anke jekk
soggettiva li I-istess assiguratur ikun ged jag#ti lill-tali dettal jew domanda,
ghaliex altrimenti kieku ma jkunx inkludiha fl-istess proposal form, pero’
oggettivament gie stabbilit li “a fact is material for the purposes of both non-
disclosure and misrepresentation if it is one which would influence the
judgment of a reasonable or prudent insurer in deciding whether or not to
accept the risk or what premium to charge or possibly, whether to impose
particular terms in the contracts such as exclusion or an excess” (Birds’
Modern Insurance Law — pg. 100 — Law Commission Report No. 104
para.4.48). Gie affermat ukoll il-principju li I-kwistjoni dwar il-materjalita’
hija kwistjoni ta’ fatt (Glicksman vs Lancashire and General Assurance Co.
Ltd. (1927 A.C. 139).

Illi ghalhekk abbazi ta’ dak fug espost jirrizulta li t-tieni eccezzjoni tas-
socjeta’ konvenuta ghandha tigi milqugsa stante li abbazi tan-nuqgas da
parte tal-attur li jag/iti lill-assikuratur fatti materjali w importanti
direttament rikjesti lilu fil-proposal form huwa ma osservax il-principju ta’
uberimae fides li jirregola |-kuntratt ta’ assigurazzjoni, u ghalhekk tali
kuntratt ta’ assigurazzjoni ghaandu u ged jigi dikjarat bzala null u bla effett
ghall-finijiet u effetti kollha tal-ligi, u ghalhekk it-talbiet attri¢ci gzandhom
Jigu michuda ™.

51. Illi fis-sentenza moghtija mill-Prim’ Awla tal-Qorti Civili fl-ismijiet: SMS Insurance
Agency Limited ghan-nom tas-socjeta’ estera Ecclesiastical Insurance Office p.l.c. vs
Albert Sciberras u martu Carmela Sciberras ghal kull interess li jista’ jkollha® il-
Qorti rrilevat kif gej:

" De¢iza mill-Prim’ Awla tal-Qorti Civili fit-30 ta’ April 2022 — Rik. Numru: 907/96
8 Deciza f1-20 ta’ Frar 2006- Rik. Numru: 829/2004
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52.

53.

54.

55.

“Dan il-principju gie spjegat ukoll f’Birds’ Modern Insurance Law — pg 101
-102:

“the contract of insurance is the primary illustration of a class of contracts
described as uberimae fidei that is, of the utmost good faith. As a result, the
potential parties to it are bound to volunteer to eachother before the contract
is concluded information that is material”...... The basic effect of this duty
can be stated quite simply. An applicant for insurance is under a duty to
disclose to the insurer, prior to the conclusion of the contract, but only up to
this date, all material facts within this knowledge, which the latter does not
or is deemed not to know. A failure to disclose, however innocent, entitles the
insurer to avoid the contract ‘ab initio’, and upon avoidance it is deemed
never to have existed. The insurer must avoid within a reasonable time of
becoming aware of the nondisclosure.” (Ara wkoll, Dr. Gerald Montanaro
Gauci vs Alex Agius Cesareo et deciza mill-Prim’ Awla Qorti Civili fit-31 ta’
Jannar 2002, u Anthony Vassalo vs Alfred S. Azzopardi nomine deciza mill-
Prim’ Awla Qorti Civili fil-21 ta’ April 1999).

Megjusa tali insenjamenti, il-Qorti ma tistax ma tinnotax illi, fil-kawza odjerna, l-attri¢i,
rinfac¢jata b’tali difiza, ghamlet enfazi, kemm fl-affidavit taghha kif ukoll mill-provi
prodotti, b’mod partikolari x-xhieda ta’ Dr James Pocock moghtija fid-9 ta’ Mejju 2023,
illi r-ragel taghha ma kienx miet b’kawza relatata mal-qalb izda minhabba emoragija
tad-demm wara intervent li kien sarlu minhabba gebla fil-marrara.

Hawnhekk il-Qorti ma tistax ma tirrilevax illi, irrispettiv mill-kawza tal-mewt tar-ragel
taghha, kif anke imnizzla fic-certifikat tal-mewt, il-qofol tal-kawza odjerna hija illi dak
li I-mejjet Joseph Saliba ddikjara fil-mument meta saret il-proposal form f’Settembru
2014 sabiex inharget il-polza numru 300-003371 mis-soc¢jeta’ konvenuta.

Ghandu jinghad li, fil-mument meta nizzel “No” ghad-domanda numru tlieta (3) u aktar
u aktar ghad-domanda numru erbgha (4) li saritlu fis-sezzjoni “II PERSONAL
HISTORY " tal-proposal form, Joseph Saliva ghadda informazzjoni skoretta lis-soc¢jeta’
konvenuta, peress illi bil-mod kif kien irrisponda, huwa Zzamm mistur fatt importanti
hafna, ossija li fis-sena 2009 kien ghamel l-intervent tal-bypass u dan specjalment fid-

dawl tal-fatt illi I-intervent tal-bypass huwa specifikament elenkat fid-domanda numru
erbgha (4).
Apparti minn hekk, il-Qorti tirrileva li, fix-xhieda taghha, l-attrici tipprova tiggustifika

tali “nuqqas” billi ssostni illi t-tieni polza ta’ assigurazzjoni, u ¢ioe’ dik illi ggib in-
numru 300-003371 (ossia I-polza mertu tal-kawza), hija attwalment kontinwazzjoni ta’
polza illi huma kellhom precedentement, li ggib in-numru 310-005393, li kienet saret
fis-sena 2006 ghall-propjeta ohra illi kienu akkwistaw, fejn targumenta li b’hekk huma
kienu ged jestendu I-polza originali. Fix-xhieda taghha r-rikorrenti tghid illi:

“Dr Massimo Vella :
Mela ffirmajt id-dokument ... mela intom kellkom numru ta' mistogsijiet ...
dawk li stagsejtek qabel ...

Ix-Xhud :
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Imma fl-ewwel loan.

Dr Massimo Vella :
Le ... le ... dak huwa t-tieni document. Dak it-tieni loan sinjura ...

Ix-Xhud :
Imma ma qrawhomx bil-kliem ...

Dr Massimo Vella :
Sinjura ... minuta ha nistaqsik jiena u mbagsad wiegeb ... inti kellek mela ...
per ezempju ... il-piz taghkom minn tahulhom lill-insurance ?

Ix-Xhud :
X'inhija ?

Dr Massimo Vella :
-piz kemm kont tizen ?

Ix-Xhud :
Imma dik fl-ewwel loan hija ... fl-ewwel loan ...

Dr Massimo Vella :
Sinjura dan huwa it-tieni loan.

[1-Qorti :
Sinjura hawn hekk jiena ghandi informazzjoni dwar kemm inti twila ...

Ix-Xhud :
Ehe fit-tieni loan dik ?

[1-Qorti :
Kemm tizen ...

Ix-Xhud :
Fit-tieni loan ?

I1-Qorti :
Fit-tieni wa/ida ija ...

Ix-Xhud :
Imma ghaliex ... ghaliex komplewha ? Langas hemm firma li ergajt jiena
geddittha jiena [-polza ...

Dr Massimo Vella :
Dottore jekk ma ttihiex ir-risposti taf kemm napprezza.

[1-Qorti :
Sinjura jiena biex nifhem ftit ... dawn id-dettalji ta' kemm kontu tiznu ma
tiznux u kollox ...
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56.

S7.

58.

59.

60.

Ix-Xhud :
Dik I-istess karta tal-ewwel darba.

[1-Qorti :
Jigifieri ara hux nifhmek sew ... jekk nagbad [-ewwel loan ... [-ewwel
insurance li hadtu ... tiftakar meta hadtu [-ewwel insurance ?

Ix-Xhud :
Ma niftakarx ezatt eminni ma niftakarx ...

[1-Qorti :

Jigifieri jekk insib [-ewwel insurance tieghek u l-insurance ta' 2014 ha tghidli
li xorta ghadek seventy nine (79) kilos ... ghax jiena lanqas xahar ma ndum
I-istess piz ?

Ix-Xhud :

Ezatt ... ezatt ... jigifieri jiena komplew ... komplew bl-istess dik ta' gabel.
Fil-fatt jien langas firma m'hemm hemm hekk ... li ergajt geddidt I-istess
statement ghax kieku ffirmajna ... kieku jghidli per ezempju ha ngedduha ...
intom ghadkom [-istess ? Kien jghidli iffirma li inti ged terga' tghid l-istess ...
jien ma ffirmajtx.

(fol 141 et seq- 142).

II-Qorti tirrileva illi huwa inverosimili dak li qieghda targumenta l-attrici u dan
minhabba diversi ragunijiet.

[1-Qorti tibda billi tosserva illi I-polza mahruga fis-sena 2006 ghandha numru differenti
minn dik mahruga fis-sena 2014 u dan johrog ¢ar mix-xhieda ta’ Edward Micallef u
mid-dokumenti ezebiti minnu a fol 157-166 tal-process.

In oltre, I-polza mahruga f1-2006 kienet mahruga f’isem ir-ragel tar-rikorrenti Joseph
Saliba u l-informazzjoni moghtija minnu fil-proposal form tat-22 ta’ Mejju 2006
relatata mat-tul u mal-piz tieghu huma totalment differenti mill-informazzjoni moghtija
minnu fil-proposal form tas-16 ta’ Settembru 2014°,

Finalment, indikazzjoni ¢ara illi z-zewg poloz ma kellhom ebda konnessjoni ma’ xulxin
u, ghalhekk ma kinux kontinwazzjoni ta’ xulxin, huwa 1-fatt li, a fol 161 et seq tal-
process, fid-dokumentazzjoni relatata mal-polza I-gdida, illi hija llum meritu tal-kawza
odjerna, hemm imnizzel:

“Accepted ... but activation is subject to the cancellation of plan 310.005393 .

Ili kif xehed Edward Micallef stess:

“Dr Massimo Vella :
Tghidilna ftit id- data ta’ I- ewwel polza u kellhiex xi numru ta' referenza ?

® Fil-proposal form tat-22 ta’ Mejju 2006 kien gie ddikjarat illi twil 168cm u jizen 70 kilos filwaqt illi fil-propsal
form tas-16 ta’ Settembru 2009 kien it-tul imnizzel kien ta’ 170cm u 1-piz kien ta’ 73 kilos.

23



Rik 593/2022- Rita Saliba vs HSBC Life Assurance (Malta) Ltd

Ix-Xhud :
Yes |- ewwel polza id- data taghha kienet Mejju ta’ 2006 u n- numru kien 310
005 393.

[1-Qorti :
U x’tip ta’ polza kienet ?

Ix-Xhud :
Kienet emm ... loan protector plan ...

Dr Massimo Vella :
Li jfisser ?

Ix-Xhud :
Tfisser tkun qed tittiehed ma’ loan emm ... biex isservi bhala collateral ...

bhala security ghal self'li I- applikanti ... I- applikant ikollu mal ... mal- bank
f' dal- kaz.

Dr Massimo Vella :
Issa inti semmejt li dik il- polza inghalget. Meta inghalget jekk joghgbok ?

Ix-Xhud :
lI- polza inghalget ... meta infethet il- polza |- gdida.

Dr Massimo Vella :
Mela I- polza |- gdida ... id- data tal- polza |- gdida u jekk ghandna numru
ta' referenza.

Ix-Xhud :
Id- data tal- polza |- gdida kien Settembru ta' 2014 u n- numru huwa 300 003
371.

Dr Massimo Vella :
Igifieri bin- numru ta' referenza differenti jekk ged nifhem sew.

Ix- Xhud :
Kompletament .

(fol 150-151 et seq).

61. Ghaldagstant, il-Qorti, ikkunsidrati dawn il-fatti kollha w il-konsiderazzjonijet kollha
kif fug maghmula, tqis illi lI-azzjoni promossa mill-attri¢i u t-talbiet tal-attrici ma
jistghux jigu akkolti.

I1-Qorti,

Wara illi rat |-atti u semghet ix-xhieda;

Wara illi rat is-sottomissjonijiet tal-abbli difensuri tal-partijiet;
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Tghaddi biex tiddeciedi I-vertenza billi:

Tic¢had l-ewwel ec¢ezzjoni tas-soc¢jeta’ konvenuta ghar-raguni spjegata aktar ‘il fug.
Tilga’ I-kumplament tal-ec¢ezzjonijiet tas-so¢jeta’ konvenuta.

Tichad it-talbiet kollha tal-attrici.

Spejjez tal-proceduri odjerni ikunu kollha a karigu tar-rikorrenti.

Francesco Depasquale LL.D. LL.M. (1MLI)
Imhallef

Rita Sciberras
Deputat Registratur
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