BORD LI ]IREGOLA L-KERA
Magistrat Dr. Charmaine Galea B.A. LL.D.

IlIlum 07 ta” Ottubru 2024
Rikors Numru 241/2020

Lillian Ronsoni Mendes (K.I. 0122389 A) u Adalberto Goncalves
Amorim (K.I. 0045463 A) f'isimhom propju u ghan-nom u in
rapprezentanza tas-soc¢jeta’ Life in Malta Limited (C-61115)

VS

KPJ Company Ltd. (C-56016) u TEN Star Properties Company Ltd.
(C-35437)

I1-Bord,

Ra r-Rikors ipprezentat mir-rikorrenti fis-16 ta’ Dicembru, 2020 li
permezz tieghu gie premess u ntalab is-segwenti:

1lli r-rikorrenti krew il-fond 60, Triq il-Wilda, Paceville, bhala ‘guesthouse’ u dan
permezz ta” kuntratt ta’ kirja tas-6 ta” Dicembru 2019 hawn anness DOK A.

1lli bhala wahda mill-kundizzjonijiet ta” din il-kirja kif jidher mill-Artikolu 111 section
3.02. iii, ir-rikorrenti hallsu depozitu ta’ tlieta u sittin elf u seba’ mija u hamsin ewro
(EUR 63,750), u dan bhala pagament bil-quddiem fl-okkazjoni tal-iffirmar tal-imsemmi
kuntratt ta’ kirja.

11li I-kirja msemmija saret ghaz-zmien hames (5) snin li kellhom jibdew fI-1 ta” Frar 2020
sal-15 ta” Frar 2025, u li I-ewwel tliet (3) snin jitgiesu perjodu di fermo filwaqt Ii s-
sentejn ta” wara kellhom ikunu perjodu terminu di rispetto, kollox ai termini tal-istess
kuntratt ta’ kirja hawn anness u mmarkat ‘DOK A’.

Illi d-depozitu mhallas kif intqal fuq ta’ tlieta u sittin elf u seba” mija u hamsin ewro
(EUR 63,750) huwa regolat permezz tal-Artikolu IX section 9.02 tal-kuntratt ta’ kirja.



Ili waqt I-andament tal-imsemmija kirja, ir-rikorrenti skoprew diversi nuqqasijiet serji
fil-fond mikri lilhom kemm fir-rigward tal-licenzjar tal-fond kif ukoll fir-rigward ta’
armar, attrezzaturi u mpjanti li rrendew il-fond fi stat ta’ ksur tar-regolamenti rilevanti
fir-rigward ta’ postijiet ghall-alloggjar turistiku. Dawn in-nugqasijiet huma ukoll bi ksur
kemm tal-ligi kif ukoll tal- kuntratt ta’ kiri.

11li minkejja diversi talbiet min-naha tar-rikorrenti lill-intimati sabiex dawn jintervjenu
u jissanaw in-nuqqasijiet ‘il fuq imsemmija, dan kien ghalxejn.

Ili wkoll meta I-industrija tat-turizmu intlaqtet bil-krizi tal-pandemija COVID-19, I-
intimati m’ghamlu xejn sabiex itaffu mill-konseqwenzi tad-diffikultajiet mahluga min-
nugqqasijiet fuq imsemmija, anzi insistew fuq I-osservanza shiha tal-kundizzjonijiet tal-
hlas dovut mir-rikorrent skont il-kuntratt ta’ kiri.

1lli n-nuqqasijiet ' fuq imsemmijin holqu piz addizzjonali u insopportabbli fuq ir-
rikorrenti ghat-tregija tal-fond mikri minnhom li fih ir-rikorrenti kienu ga lahqu investew
bl-intiza illi jkomplu bil-gestjoni safejn dan kien possibbli.

Illi minkejja 1i interpellati diversi drabi, u minkejja t-tentattivi tar-rikorrenti li
jippreservaw il-kirja una volta li I-intimati jiehdu dawk il-mizuri kollha necessarji sabiex
jirrimedjaw in-nuqqasijiet ‘I fuq imsemmija, u b’hekk jaghmlu dak fid-dmir taghhom
sabiex ir-rikorrenti anke f ¢irkostanzi difficli kif intqal ikunu jistghu jkomplu bil-gestjoni,
I-intimati nagsu milli jaghmlu dan.

11li kif jigi ppruvat minhabba dawn ic-Cirkostanzi u nuqqasijiet tal-intimati, ir-rikorrenti
ma setghux joperaw fond kif kontemplat u a tenur tal-kuntratt tal-kiri fuq imsemmi u a
tenur tal-esigenzi tal-li¢i regolatorja u dawk tal-industrija moderna u kellhom ghalhekk
jirrilaxxaw il-fond u jikkonsidraw il-kirja terminata.

Illi ghal dawn ir-ragunijiet, id-depozitu mhallas minnhom kif intqal fuq, huwa
refondibbli.

Ghaldagstant, I-esponenti umilment jitolbu illi Dan I-Onorabbli Tribunal

1. Jiddikjara I-kirja tas-6 ta’” Dicembru 2019, hawn anness DOK A terminata ghall-
finijiet u I-effetti kollha tal-li¢i, u dan ghar-ragunijiet fuq moghtija imputabbli lill-
intimati, kif intqal fuq.

2. Tordna lill-intimati li jirrifondu lir-rikorrenti d-depozitu maghmul minnhom ta’ tlieta
u sittin elf u seba’ mija u hamsin ewro (EUR 63,750), kollox kif intqal fuq, u ghar-
ragunijiet fuq premessi.

Ra r-risposta tal-intimati pprezentata fit-22 ta’ Jannar, 2021 li
permezz taghha ec¢cepew is-segwenti:

1. 1lli jigi rilevat fl-ewwel lok illi t-talba ghal dikjarazzjoni gudizzjarja li I-Iokazzjoni hija
terminata hija karenti. Dana ghar-raguni, li inkwilin jista’ jaghzel hu meta jittermina
kirja billi jirritorna c¢-cwievet lis-sid jew jiddepozitahom taht I-awtorita tal-Qorti
minghajr ma jirrikorri lil dana I-Bord. Dana dejjem, diment li din it-talba ma hijiex



qieghda ssir bl-intiza li r-rikorrenti jibqa’ fil-pussess tal-fond kemm iddum I-azzjoni
odjerna.

2. 1lli, I-allegazzjonijiet imressqa mir-rikorrenti li I-fond kellu nugqqasijiet serji fir-
rigward ta’ licenzjar, armar, l-attrezzaturi u impjanti qatt ma giet ventilata mir-
rikorrenti gabel il-prezentata tal-azzjoni odjerna. Dana ukoll peress li bhalma jafu ben
tajjeb ir-rikorrenti, il-fond de quo huwa munit b’kull permess, awtorizzazzjoni jew
licenzja rikjesti mill-awtoritajiet kompetenti ghall-operat tal-istess. Dan kif ser jidi
ampjament ipprovat fit-trattazzjoni tal-kawza. Di piu’ jirrizulta mill-ftehim ta’
lokazzjoni esebit mar-rikors promotur li r-rikorrenti spezzjonaw il-fond u kien fi stat
accettabbli ghalihom gabel iffirmaw il-koncessjoni Iokatizzja.?

3. 1lli kuntrarjament ghal dak 1i nghad fir-rikors promotur, I-esponenti minghajr
presudizzju u b’sinjal ta’ buona volonta u rieda tajba, offrew ghajnuna lir-rikorrenti fil-
pandemija izda I-pretensjoni ventilata mir-rikorrenti bhala ghajnuna kienet esagerata u
tohloq pregudizzju kummercjali serju lill-esponenti. Dana kif ser jirrizulta fit-
trattazzjoni tal-kawza.

4. Illi I-esponenti ripetutament interpellaw lir-rikorrenti sabiex jirregolarizzaw il-
pozizzjoni taghhom jew jersqu sabiex jintlahaq xi forma ta’ ftehim, izda r-rikorrenti
mhux talli bagghu inadempjenti, imma wkoll bdew jinjoraw it-telefonati tal-esponenti u
injoraw ukoll zewg (2) ittri legali u ittra ufficjali numru 4242/2020 datata 9 ta’
Dicembru 2020 mibghuta lilhom;

5. 1lli r-rikorrenti eventwalment unilateralment iddecidew i jabbandunaw il-fond,
minghajr ma jirritornaw ic-cwievet u minghajr ebda komunikazzjoni fdana s-sens.
Konsegwentement, I-esponenti permezz tal-ittra ufficjali fuq imsemmija, formalment
invokaw I-artikolu 9.03 tal-iskrittura lokatizzja u tterminaw il-koncessjoni lokatizzja.
Sussegwentement, I-esponenti intavolaw proceduri quddiem dan I-Onorabbli Bord sabiex
il-kuntratt jigi formalment itterminat u sabiex ir-rikorrenti jigu kkundannati jhallsu lill-
esponenti l-arretrati ta’ kera, ghall-perjodu di fermo rimanenti u I-kont tad-dawl u I-ilma
li r-rikorrenti hallew;

6. Illi huwa fl-isfond tas-suespost li riferenza ssir ghall-artikolu 9.02 tal-koncessjoni
lokatizzja Ii jispecifika i d-depozitu moghti mir-rikorrenti lill-esponenti ghandu jintradd
lura lir-rikorrenti:

i. “...provided that the Lease Premises, after having been inspected by the Landlords, is
found to be in a good state of repair and the Tenants have complied with all their
obligations under this Agreement. It is agreed also that the said deposit or part thereof
can be appropriated by the Landlords at any time to pay any sums due in favour of the
Landlords by the Tenants in terms of this Agreement. Furthermore, in the even that the
Leased Premises are found not to be in a good state of repair as provided in this
Agreement, Landlords shall be entitled to use the deposit granted in order to remedy and
rectify the Leased Premises' state of repair, and this without prejudice to any further
rights competent to the Landlords under this Agreement and at law. The receipt of
deposit given is subject




2 Vide Klawsola 2.20 skrittura lokazzjoni.
to clearance of payment.”

7. 1lli in vista tas-suespost, u anke b’referenza ghall-massima pacta sunt servanda, it-
talbiet attrici huma infondati fil-fatt u fid-dritt u ghandhom jigu michuda bl-ispejjez.

Ra l-atti u d-dokumenti kollha;

Sema’x-xhieda;

Ra illi permezz ta” Nota pprezentata fil-21 ta” Ottubru 2021 l-intimati
ressqu eccezzjoni ulterjuri fejn eccepew li kien hemm azzjoni
pendenti bejn il-partijiet (Rik. Nru. 239/20) fl-ismijiet KP] Company

Limited et vs Life in Malta et u ghalhekk talbu li z-zewg azzjonijiet
jinstemghu kontestwalment minn dan il-Bord kif presjedut;

Ra illi r-rikorrenti ma oggezzjonawx ghal tali talba;

Ra s-sentenza tat-2 ta” Dicembru 2021 dwar l-istess ec¢¢ezzjoni liema
eccezzjoni giet milqugha;

Ra n-Noti ta’ Sottomissjonijiet tal-partijiet;

Sema’ t-trattazzjoni finali;

Ra illi dan ir-rikors thalla ghal-lum ghas-sentenza.

Ikkunsidra:

Illi r-rikorrenti pprocedew bir-rikors odjern sabiex dan il-Bord
jiddikjara terminata kirja li kienet koncessa favur taghhom fis-6 ta’
Di¢cembru 2019 u wkoll sabiex jigu rifuzi depozitu li kienu ghamlu
lill-intimati.

II-Bord josserva illi minn kif jirrizulta minn ricevuta datata 04 ta’ Frar

2021, ic-cwievet tal-fond in kwistjoni gew ritornati lill-intimati fl-
imsemmija gurnata.!

1 Dokument JF1 a fol. 42



Adalberto Goncalves Amorin u Lilian Ronsoni Mendes xehdu illi
huma f'isimhom personali u ghan-nom tas-so¢jeta’ rikorrenti kienu
dahlu f’kuntratt ta’” kera mal-intimati fis-6 ta’ Dicembru 2019.
Madanakollu mill-ewwel bdew jindunaw b’ghadd ta’” nuqqasijiet
bhal problemi fis-sistema tal-ilma shun, ilma bis-sadid, difetti fil-
liquid fuel storage u kwistjonijiet dwar fire risk, b’dawn tal-ahhar jigu
nnutati mill-booking agents. Spjegaw ukoll li I-lift kien ged jehel ta’
spiss. Ghalhekk huma gabu dan kollu a konjizzjoni tas-sidien li
weghduhom li se jirrangaw id-diversi problemi li kien hemm. Huma
gibdu l-attenzjoni wkoll tas-sidien ghal diversi nuqqasijiet ohra li
gibditilhom l-attenzjoni dwarhom I-Awtorita® tat-Turizmu.
Minhabba dawn in-nuqqasijiet ma setghux jakkomodaw lill-klijenti li
bbukkjaw maghhom u kellhom jirrilokawhom go akkomodazzjonijiet
ta’ terzi jew addirittura jikkancellawlhom il-booking.

Spjegaw li fir-rigward tal-problemi tal-lift, is-sidien kienu jibaghtu lil
certu Alan Mifsud, 1li kien jirranga Il-bibien bhala soluzzjoni
temporanja pero” l-problema gatt ma ssolviet b’'mod definittiv tant li
kien ged ikollhom kritika mill-klijenti. Tali kritika poggiethom
f'periklu li I-kont taghhom mal-booking agents jigi sospiz. Fir-rigward
tal-problemi bil-fire risk, klijenti tal-Expedia ma setghux jigu
akkomodati fil-fond kollu, izda fl-ewwel tliet (3) sulari biss.
Minhabba l-istess problema, ma setghux jassiguraw il-fond u I-
gestjoni tieghu. Meta kkomunikaw ma” Kumpanija tal-assikurazzjoni
suggerita mis-sidien, din l-istess Kumpanija nfurmathom illi 1-
problemi tal-fire risk kienu diga komunikati lis-sidien, 1i da parti
taghhom pero® m’ghamlu xejn biex jirrettifikawhom. Komplew
jixhdu 1i skoprew ukoll illi I-fond ma kienx licenzjat skont in-numru
ta’ kmamar li kellu.

Ghalhekk, minkejja l-intiza li 1-fond kien lest biex jopera, ma kienx il-
kaz.

Ir-rikorrenti spjegaw li filwaqt li matul il-pandemija is-sidien fehmu li
s-sitwazzjoni ma kinitx fac¢li madanakollu ma fehmux id-
diffikultajiet kbar li kienu ghaddejjin minnhom minhabba I-problemi
elenkati hawn fuq. Ghalhekk meta r¢evew ittri interpellatorji biex
ihallsu l-arretrati, huma rrifjutaw li jidhlu fi djalogu maghhom
sakemm ma jirrangawx il-problemi li kien hemm fil-fond.
Sussegwentement ircevew ittra minghand is-sidien fejn gew
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infurmati li I-kirja kienet giet terminata u gew mitluba jirritornaw ic-
¢wievet. Fil-fatt huma rritornaw i¢-¢cwievet fl-4 ta” Frar 2021 wara
spezzjoni li saret mill-partijiet fil-fond in kwistjoni.

In kontro-ezami, s-Sur Goncalves Amorin xehed illi I-problema fil-
mishun kienu saru jafu biha gabel iffirmaw il-kuntratt stante li kienu
raw ir-reviews fuq il-Booking.com u ghalhekk is-sidien kellhom xahar
mill-iffirmar tal-kuntratt biex jirrangawha. Spjega li meta gibdilhom
l-attenzjoni qalulu li ried ihalli l-ilma niezel ghal ftit sighat sakemm
jitnaddaf it-tank. Madanakollu din is-sistema ma hadmitx u xorta 1-
ilma baqga” bis-sadid sa Marzu 2020 gabel il-lockdown. Eventwalment
il-problema giet solvuta mis-sidien billi s-sistema nbidlet u bdiet
tahdem bid-diesel biex b’hekk gie eliminat ir-reservoir.

Fir-rigward tal-hazna tad-diesel, ix-xhud spjega li huwa qabbad
espert li kien tal-fehma illi tank tad-diesel ma kellux ikun taht ir-
reception area. Kompla jghid 1i fl-2019 Expedia infurmatu li I-
istruttura tal-fond ma kinitx adegwata biex tircievi klijenti fis-sens illi
ma kellhiex fire door f'kull sular. Spjega li meta rcevew Mandat ta’
Sekwestru minghand l-inkwilin precedenti biex ma jhallsux kera lill-
intimati, irrealizzaw li kien hemm diversi problemi.

Fir-rigward tan-numru ta’ kmamar li l-fond suppost kellu, ir-
rikorrent stqarr li huwa mar I-MTA u l-Awtorita™ tal-Ippjanar
jiccekkja u kellu xi dokumenti li juru li s-sidien applikaw ghal hames
kmamar ohra f'Marzu jew April 2020.

Huwa tenna li matul il-perjodu tal-kirja kien ipprova jkellem lis-
sidien bil-kelma t-tajba pero” huma gatt ma rrangaw xejn. Ghalhekk
t'Ottubru 2020 kien qalilhom li kien se jaghlaq il-proprjeta sakemm
jirrangaw l-affarijiet u mbaghad jerga’ jiftah wara 1-Covid, pero
huma ma accettawx. Spjega li kien ihoss pressjoni peress li s-sidien
kellhom id-depozitu li kien ghamel meta gie ffirmat il-kuntratt.

Fir-rigward tan-nuqqas ta” hlasijiet tad-dawl u ilma, ix-xhud wiegeb
li huwa ma hallasx il-kontijiet peress li gie mgieghel jikkonsma hatna
iktar elettriku peress li I-generatur kien il-hin kollu jahdem minhabba
s-sistema li kienet saret ghall-mishun.



a)

b)

Mistogsi x'manutenzjoni ghamel fil-fond meta kien fil-pussess tieghu,
ix-xhud wiegeb li huwa kien naddaf il-fond u ghamel testijiet tal-
legjonella.

L-Inginier Johan A. Psaila, xehed illi huwa gie nkarigat mir-
rikorrenti biex jaghmel Fire Risk Assessment. Ikkonferma l-kontenut
ta’ rapport redatt minnu fid-19 ta” Frar 2021 fir-rigward ta’ Fire Risk
Assessment f'liema rapport ikkonkluda s-segwenti, u ¢ioe':

The overall risk level for the premises under consideration is classified as
Intolerable, where in accordance with PAS 79 Fire Risk Assessment —
Guidance and a recommended methodology, the building shall not be
occupied until the risk is reduced that is by implementing the above
recommendations since the risk to life safety is high.?

L-Inginier Christopher Sammut xehed illi huwa kien ipprepara
rapport fir-rigward ta’ problemi dwar id-domestic hot water system and
diesel storage system tal-fond in kwistjoni meta 1-fond kien fil-pussess
tal-inkwilin precedenti, Saviour Borg. Huwa gie wkoll inkarigat
jirredigi rapport mir-rikorrenti dwar il-Compliance of Hot water heating
system with Technical Guide F fi Frar 2021. Huwa kkonferma z-zewg
rapporti redatti minnu.

Fir-rapport fuq inkarigu tal-inkwilin precedenti ppreparat fis-6 ta’
Novembru 2019, I-Inginier Sammut ikkonstata s-segwenti:-

In view of the above, and in order solve the problems associated with the
sediment discharge through the hot water system, and re-instate the
cleanliness of the heat exchangers to ensure adequate heat transfer, thereby
reducing the inefficient consumption of the fuel oil by the boilers, the
following options are being provided for consideration.

Install a water filtering system on the cold water feed, then dismantle and
cart away the existing calorifiers and subsequently install new and cleaned
calorifiers, or

Install a water filtering system on the cold water feed, then dismantle the
existing calorifiers, carry out through cleaning in line with manufacturer’s
method statement after taking awareness of the current problem and
subsequently re-install and put in operation as necessary.

2 A fol. 199



I1.

1.

4.2 Diesel oil storage

It has been noticed that the guesthouse is equipped with a fuel oil storage
system having a storage tank located at basement level, with a lift pump
which transfers the fuel oil to roof level for it to be used by the boilers.

It is obvious that such an installation requires to be designed, and more
importantly certified with a competent person and possibly registered with
authorities in line with the requirements of Legal Notice 53 of 2010 and
subsequent amendments including Subsidiary Legislation 423.27.

It is therefore hereby recommended that copies of such certification and
registration with authorities are forwarded to the building operator, and
furthermore the building operator should be advised on any mandatory
periodical maintenance and certification requirements for such a system.

Fir-rapport fuq inkarigu tar-rikorrenti l-Inginier Sammut irrelata
hekk:

There were no timing and temperature demand control observed on site and
this was confirmed verbally by the Client. Furthermore, since the hot water
system supplies one central heat exchanger even though the zones served has
a floor area larger than 150m?, there was surely no zone specific time and
temperature demand controls, which would permit different building zones
to have different time and temperature controls.

There were no automatic thermostat control which ensured that the
burner/primary heat supply would be shut off when the desired temperature
of the hot water has been reached. This was in fact corroborated by the
Client, who informed the undersigned that during the COVID-19 shutdown
period, even though the hotel was not in use thereby there should have been
no demand for domestic hot water through baths, showers or sinks, there was
still a consumption of diesel occurring because the system did not shut off

the heat supply.

There was no time control system visible during the site visit, which was
also corroborated by the operator who confirmed that he was neither given
hand-over of such a system, nor found out personally through enquiries or
literature searches about such a facility.

In accordance to the Installation, User Operation, Maintenance and System
Management Manual, the boilers are intended either:



e For central heating purposes only, or
o For central heating and domestic hot water when equipped with a 100 or 60
litre vitrified storage vessel.

L-Inginier Johann Aloisio xehed illi huwa kien inkarigat mill-
intimati biex jahdem fuq il-fond in kwistjoni u kien involut mill-bidu
nett tal-progett u kien involut f'affarijiet bhal elettriku, arja
kundizzjonata, ilma, mishun u fire safety. Spjega li biex 1-Awtorita”
tal-Ippjanar tohrog il-permess ghall-binja, kien hemm bzonn il-
clearance da parti tieghu fejn iccertifika 1i x-xoghol sar skont il-fire
report. Apparti minn hekk, ried ikun hemm clearance mill-MTA, mis-
CRPD u mid-Dipartiment tal-Protezzjoni Civili. Meta s-sidien gabu
dawn il-clearances kollha assiguraw il-fond. Spjega li qabel ma binja
tinghata l-permess biex topera, jigu tad-Dipartiment tal-Protezzjoni
Civili fejn jiccertifikaw li l-binja hija konformi mar-rekwziti kollha li
ghandhom x’jagsmu ma’ fire safety. Spjega li 1-Kumpanija tal-
assikurazzjoni kienet talbithom risk assessement u dan kien sar.

Fir-rigward tal-water heating system spjega li ma kienx hadem fugha
hu pero® kien hemm problemi minhabba nuqgas ta” manutenzjoni da
parti tal-inkwilin ta” qabel. Spjega li huwa kien induna b’dawn il-
problemi fl-ahhar tal-2019 gabel ma dahlu fil-fond ir-rikorrenti u
ghalhekk is-sidien kien ghamlu l-manutenzjoni huma. Ix-xhud
ipprezenta certifikat datat 10 ta” Settembru 2020 li jiccertifika li I-ilma
tal-fond kien tajjeb biex jigi kkunsmat mill-bniedem. Spjega li wara li
r-rikorrenti rrilaxxaw il-fond favur l-intimati, huwa mar jaghmel
spezzjoni u ma sabx problemi. Kien ra li I-ilma ma kellux sadid u li I-
boiler u l-calorifier ta’ fuq il-bejt kienu ghadhom kif kienu wara li
saritilhom il-manutenzjoni.

Fir-rigward tal-liquid fuel system spjega li meta sar it-tank tad-diesel fl-
2016 ma kienx hemm l-obbligu li jigi registrat mar-REWS u
eventwalment ma giex registrat b'nuqqas tal-kuntrattur pero” min-
naha ta’ safety kien tajjeb.

Fir-rigward tar-rapport tal-Inginier Psaila dwar il-fire risk assessment,
ix-xhud spjega li I-Inginier Psaila ibbaza r-rapport tieghu fugq il-British
Standard mentri huwa hadem bil-Guidelines of Fire Safety and Dwellings
in Malta. Sjejga li I-gwidi hawn Malta huma xi ftit iktar laxki peress li
l-bini ta” Malta huwa differenti mill-bini tal-Ingilterra.



Spjega li mill-2017 ‘1 hawn qatt ma ntalab li jaghmel xi tip ta” rapport
mill-Kumpanija tal-assigurazzjoni.

Rudolf Azzopardi xehed permezz ta’ affidavit illi huwa direttur tal-
Kumpanija Ten Star Properties Limited. Spjega li wara li gie ffirmat
il-kuntratt fis-6 ta’” Dicembru 2019, ir-rikorrent kien avvicina lilu u lis-
socju tieghu biex il-kirja tibda ftit iktar tard mill-1 ta” Frar 2020 peress
li ma kellux bookings. Huma accettaw li l-kirja tibda fl-1 ta” Marzu
2020.

Is-Sur Azzopardi spjega li fil-perkors tal-kirja, ir-rikorrenti qatt ma
qajjmu kwistjonijiet hlief ghall-kwistjoni tal-ilma, liema problema giet
rizolta immedjatament. Xehed illi l-problema vera kienet il-
pandemija tal-Covid u dan kif jirrizulta minn sensiela ta’ emejls u
korrispondenza ta’ bejniethom. Ghalhekk huma ppruvaw isibu
kompromess pero” r-rikorrenti kienu qed jigbdu kollox lejhom.
Spjega li r-rikorrenti hargu volontarjament mill-fond in kwistjoni fl-
14 ta” Novembru 2020 u kellhom ghadd ta” arretrati ta” kera x’ihallsu,
apparti kontijiet tad-dawl u ilma.

Permezz ta’ xhieda ulterjuri wagqt is-seduta tas-27 ta’ Gunju 2022, is-
Sur Azzopardi xehed illi l-problema ta’ ilma kannella kienet gejja
mill-passat pero” kienu rrangawha qabel ma suppost ir-rikorrenti
bdew idahhlu I-klijenti. Huwa spjega li kienu bidlu wkoll xi zewg
mini fridges ta’ gol-kmamar. Stqarr li llum il-gurnata il-lukanda qed
tigi operata minnhom u ma jahlux iktar minn hames mitt ewro
(Eur500) diesel fix-xahar biex isahhnu l-ilma. Fir-rigward tad-diesel
allegatament ikkunsmat mis-Sur Amorin, huwa jghid li ghandu
messagg jghajjar lil tad-diesel hallelin zammewlu I-flus ta” ammont
ikbar milli fil-fatt gie supplit bih. Fir-rigward tat-tank tad-diesel
t'isfel, huwa qatt ma r¢ieva ebda Iment uffi¢jali li t-tank ma kienx
tajjeb. Fir-rigward ta” manutenzjoni fuq l-apparat tal-fond, ix-xhud
stqarr li dan kellu jsir mill-inkwilin. Fir-rigward tal-fire doors huwa
spjega li dawn kienu gew installati mill-bidu nett li bdiet topera -
lukanda u esebixxa dokumentazzjoni dwar l-istess bibien.? Spjega li
Expedia kienu talbu ghac-certifikati tal-fire doors u l-inginier kien
ghamel dikjarazzjoni li fil-fond hemm il-fire doors. Spjega li llum il-
gurnata kemm Expedia u kemm Booking.com jibaghtu lill-klijenti
t'din il-lukanda.

3 Dokument RA1 a fol.371
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Kompla jistqarr illi I-uniku Imenti li kellu minghand is-Sur Amorin
kienu f'messaggi tat-12 ta’ Marzu 2020 fejn infurmah li ma setax
ikompli minhabba 1-Covid.

Allan Mifsud xehed illi huwa ghandu Kumpanija Central Lifts
Company Ltd. li nstallat lift gdid fil-fond in kwistjoni. Kumpanija
ohra tieghu Central Trading Company Ltd. kienet installat ukoll is-
sistema tal-arja kundizzjonata fl-istess binja. Spjega li qabel ma dahal
ir-rikorrenti fil-binja kien spjegalu li huwa importanti hafna li
jaghmel maintenance agreement fir-rigward tal-lift u l-air conditioners
sabiex jekk, u meta, tinqala’ l-hsara jkun jista’ jibghatlu I-haddiema u
wkoll anke sabiex issir il-manutenzjoni mehtiega matul is-sena.
Madanakollu dan il-maintenance agreement qatt ma sar. Spjega li
huwa gie kkuntattjat tmien (8) darbiet mir-rikorrent dwar problemi
fil-lift u dejjem kien gdieh mill-ewwel, b’seba’” (7)) darbiet minnhom
il-problema kienet qed tigi kkawzata mill-impjegati tar-rikorrenti
peress li kienu ged jaghtu daqqa lill-bieba tal-kabina b’xi trolley,
filwagqt li darb’ohra kien inqabad wire gol-katina tal-lift.

Stqarr illi wara li r-rikorrenti hargu mill-fond, il-binja bdiet tigi
operata minn Kumpanija tieghu stess tal-proprjeta” ghal perjodu ta’
¢irka sena u prezentement il-binja tinsab mikrija ghand terzi. Peress
li 1-lift gie serviced kif suppost ma kienx hemm problemi.

Ian Galea, uffi¢jal tal-Awtorita™ tal-Ippjanar, xehed illi I-applikazzjoni
ghall-guesthouse in kwistjoni kienet giet sottomessa minn Chris
Calleja fit-22 ta’ April 2014. L-istess applikazzjoni kienet giet
approvata permezz ta’ permess ippubblikat fil-5 ta” Awwissu 2015.
Sussegwentement kien hemm applikazzjonijiet ghal xi minor
amendments b’'wahda minnhom kienet tirrigwarda li minn tnejn u
ghoxrin (22) kamra jkun hemm hamsa u ghoxrin (25) kamra. Din il-
minor amendment giet approvata u fit-18 ta” Lulju 2017 mar l-uffi¢jal
tal-Awtorita™ tal-Ippjanar biex jikkonferma li 1-binja saret skont il-
pjanti approvati u fil-fatt sab li hekk kien.

Ikkunsidra:

Illi kif gie accennat iktar ‘il fuq, din il-kawza giet mismugha flimkien
ma’ kawza ohra fl-ismijiet KP] Company Limited et vs Life in Malta
Ltd. et (Rikors Nru. 239/20). Il-maggoranza tal-provi ngabru fil-
kawza odjerna pero” permezz ta’ verbal datat 27 ta’” Gunju 2022 il-
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partijiet qablu li kwalukwe prova prodotta f'din il-kawza tghodd
bhala prova fir-rikors numru 239/ 20.

Illi f'din il-kawza r-rikorrenti ged jitolbu lil dan il-Bord jiddikjara I-
kirja tas-6 ta” Dicembru 2019 terminata ghal ragunijiet imputabbli lill-
intimati u kif ukoll ged jitolbu rifjuzjoni tad-depozitu maghmul
minnhom fl-ammont ta” €63,750.

I[lli minn ezami tal-iskrittura privata li holqot ir-relazzjoni guridika
bejn il-partijiet jirrizulta illi 1-kirja de quo saret ghal zmien hames (5)
snin, bl-ewwel tliet (3) snin perjodu di fermo, liema kirja kellha tibda
fl-1 ta” Frar 2020 u tispicca fil-31 ta’ Jannar 2025. Pero’, wara li giet
iffirmata l-iskrittura, peress li kien hemm xi problemi, l-partijiet
ftehmu li I-kirja tibda fl-1 ta” Marzu 2020.

Illi r-rikorrenti jsostnu li ma setghux jiggestixxu n-negozju taghhom
mill-fond de quo peress li skoprew diversi nuqqasijiet, fosthom is-
segwenti,u cioe’:

IIma mhux ta” kwalita™ tajba minhabba sadid;

Nuqgqasijiet ta’ fire safety;

Il-post tat-tank tad-diesel u l-fatt li kienu ged jikkonsumaw hafna
diesel ghall-mishun;

Xi kmamar ma kinux licenzjati.

Ili mill-iskrittura tal-kirja jirrizulta illi l-uzu permess ghal dan il-fond
kien bhala guest house. Illi ai termini ta” Klawsola 2.02 il-partijiet
ftehmu s-segwenti:

The Leased Premises shall be leased in favour of the Tenants tale quale and
inspected by the Tenant as provided in Exhibit "C  attached to this
Agreement; however excluding all Linen, Towels, Kettles, Hairdryers and
the Washing Machine.

Illi 1-Bord jinnota illi Exhibit "C” ma giex esebit mal-iskrittura annessa
mar-rikors promutur u kwindi ma jistax jivverifika fiex kien
jikkonsisti dan id-dokument. Pero® 1-Bord jifhem li r-rikorrenti
accettaw il-fond fil-kundizzjoni li kien.

Illi 1-Bord jinnota illi fir-rigward tal-kulur tal-ilma, ir-rikorrenti
pproducew rapport tal-Inginier Sammut li jghid li meta spezzjona s-
sistema fi Frar 2021 sab xi nuqqasijiet. Madanakollu l-Inginier
Aloisio xehed illi qabel bdiet il-kirja de quo ma kien hemm ebda
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problemi, kif ma sab lanqas ebda problemi meta ghamel spezzjoni
ohra fl-10 ta” Settembru 2020.

Illi ghalhekk il-Bord irid jizen it-testimonjanzi ma’ provi ohra
prodotti biex jiddetermina ezattament x’kienet is-sitwazzjoni. Illi I-
Bord jinnota illi fit-13 ta” Frar 2020, ir-rikorrent baghat messagg lil
Rudolph Azzopardi li kien jghid hekk: Hi Rudolph good afternoon
finally problem with water seems sorted...* 1lli 1-Bord jinnota wkoll illi
ma tressqu ebda ritratti tal-ilma allegatament kannella 1i kien ged
ikun hemm fil-fond wagqt id-dekors tal-kirja de quo. Il-Bord jirrileva
wkoll illi I-fond in kwistjoni ghamel numru ta’ gimghat maghluq
minhabba l-pandemija. Jista” jkun li n-nuqqas ta” uzu tas-sistema tal-
ilma f'tali perjodu kkawzat li jigi generat sadid fl-ilma jekk kien
hemm xi ilma bis-sadid meta l-guest house regghet infethet ghat-
turisti.  Ghaldagstant il-Bord iqis 1li din il-lanjanza ma gietx
sodisfacentement ippruvata.

Illi lanjanza ohra hija dwar il-fire safety u t-tank tad-diesel taht ir-
reception area. Ir-rikorrenti stqarrew illi minhabba n-nuqqas ta’ fire
safety kellhom problemi ma’ Expedia. Pero ghal dan il-Bord ma
tantx hu car x'wassal ezatt ghal dawn il-problemi u ghala Expedia
riedet 1i I-klijenti jigu akkomodati fl-ewwel tliet sulari biss tal-guest
house. Min-naha l-ohra, l-intimati spjegaw li kull kamra kellha fire
door u wkoll l-apparat kollu rikjest fir-rigward ta’ fire safety. L-
Inginier Aloisio spjega wkoll illi gabel 1-Awtorita® tal-Ippjanar
approvat l-izvilupp, kien hemm ghadd ta’ testijiet li saru minn terzi
bhal perezempju d-Dipartiment tal-Protezzjoni Civili. I1-Bord
jirrileva illi fir-rigward tat-tank tad-diesel taht ir-reception area, filwaqt
li veru ma kienx registrat mar-REWS, pero® ma ngabu ebda provi
konkreti illi dan kien ged jikkawza xi periklu. Tali prova setghet
titressaq permezz ta’ produzzjoni ta’ rapprezentant tar-REWS jew
tad-Dipartiment tal-Protezzjoni Civili, liema prova naturalment
kienet tispetta lir-rikorrenti.

Ili r-rikorrenti allegaw ukoll illi I-fond in kwistjoni kien licenzjat biex
jopera ghoxrin (20) kamra mentri fil-fatt kellu hamsa w ghoxrin (25)
kamra. Illi I-Bord jirrileva illi minn dak li xehed ir-rapprezentant tal-
Awtorita” tal-Ippjanar jirrizulta illi I-fond huwa munit b’permess ta’
zvilupp ghal hamsa w ghoxrin (25) kamra.

4+ A fol. 136
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Ilment iehor kien dwar hsara fil-lift. IlI-Bord jinnota li l-intimati
dejjem ipprovdew ghajnuna meta nqalghat problema fil-lift billi
kienu jibaghtu lil ¢ertu Allan Mifsud biex jirrangah. Madanakollu I-
istess Mifsud stqarr illi r-rikorrenti qatt ma ghamlu maintenance
agreement fir-rigward tal-lift u li I-hsarat Ii rriskontra kienu kagunati
minn haddiema tal-istess guest house.

IIment iehor tar-rikorrenti huwa li meta l-intimati bidlu s-sistema tal-
mishun, bdew jahlu ammont esagerat ta’ diesel. Illi madanakolluy,
apparti li s-Sur Azzopardi fix-xhieda tieghu isemmi li wara li 1-fond
beda jigi gestit minnhom il-konsum tad-diesel kien hafna inqas minn
dak imsemmi mis-Sur Amorin, jirrizulta illi r-rikorrent nnfisu kellu
suspett 1li l-persuni li mlewlu t-tank tad-diesel ma mlewhx kif
suppost.

I1li 1-Bord jirrileva illi minn ezami tad-diversi messaggi skambjati bejn
il-partijiet, filwaqt li jirrizulta li kien hemm xi problemi li gew rizolti
da parti tas-sidien, l-ikbar problema nholqot minhabba l-pandemija
tal-Covid 19 li faqqghat hawn Malta f'Marzu 2020, u ¢ioe™ ezattament
fiz-zmien meta r-rikorrenti bdew joperaw il-fond in kwistjoni. II-
Bord huwa konsapevoli li dan kien perjodu diffi¢li ghall-industrija
tat-turizmu, b’eventwalment lockdowns madwar id-dinja kollha.
Jirrizulta 1i b’xi mod jew iehor il-partijiet lahqu kompromess dwar xi
pagamenti ghal dan il-perjodu, pero’ f'emejl datata 28 ta’ Ottubru
2020 ir-rikorrent informa lill-intimati li ma kinux se jkomplu joperaw
il-fond. Din l-emejl kienet preceduta minn emejls ohra tar-rikorrenti
dwar is-sitwazzjoni diffi¢li li kienu sabu rwiehhom fiha.

Illi ghaldagstant, fil-fehma tal-Bord, filwaqt li jirrikonoxxi 1li kien
hemm xi problemi tul il-kirja, madanakollu dawn il-problemi ma
ghamluhiex impossibbli li 1-fond jigi gestit skont l-iskop li ghalih
inkera.

Illi pero’, anke jekk ghall-grazzja tal-argument biss, kien hemm xi
difetti li tellfu lir-rikorrenti mit-tgawdija tal-fond, il-Bord jaghmel
referenza ghad-decizjoni fl-ismijiet Joseph Falzon et vs Power Point
Limited, moghtija mill-Qorti tal-Appell (Sede Inferjuri) fejn intqal
hekk “Il-gurisprudenza hi fis-sens li l-inkwilin ikollu jhallas il-kera,
irrispettivament min-nuqqas ta’ sid il-kera. F'dan il-kuntest hi rilevanti s-
sentenza Renzo Abela vs John Gauci tat-2 ta’ Awissu, 1958 fejn il-

5 A fol. 138

14



Prim’Awla galet: “Nonostanti li [-lokatur ikun nagas minn xi obbligazzjoni
tieghu, u minhabba fhekk I-inkwilin 1bati menomazzjoni tad-tgawdija tal-
fond, jekk b’dan kollu I- inkwilin jibga’ fil-pussess tal-fond, hu ma jistax
marte proprio jzomm jew inaqqas il-hlas tal-kera; salvi I-kazijiet
espressament stabbiliti mil-ligi, u salv il-kumpens ghall-indenniz li jista’ jigi
wara rikonoxxut lilu”.

II-Bord jaghmel referenza wkoll ghad-dec¢izjoni fl-ismijiet Spinola
Development Company Limited v. Dr. Lorraine Conti nominata
b’digriet tal-20 ta’ Awwissu 2004 bhala kuratur deputat biex
tirraprezenta lil Frederick Schell u lil Eva Pia Kistner dec¢iza mill-
Qorti ta” I-Appell (Superjuri) fid-29 ta” Jannar 2010, fejn intqal hekk:

Issa huwa risaput li I-kera dovut huwa I-korrispettiv ghat-titolu vantat mill-
inkwilin u ghalhekk dan ma jistax mill-banda l-wahda jivvanta dan id-dritt
u mill-banda l-ohra jirrifjuta li jhallas il-kera. Jekk I-inkwilin ma kienx
sodisfatt bl-ezekuzzjoni tal-obbligi tas-sid il-kera kellu kull dritt Ii jitlob ix-
xoljiment tal-kuntratt ta” kera u anke; in ultima ipotezi, jivvanta danni
minhabba xi telf li jkun sofra minhabba dan in-nugqas. Minn dan jidher i I-
konvenuti ma ghamlu xejn; kull ma ghamlu kien li ma hallsux il-kera ghax
hasbu, skorrettament, li kellhom dritt jaghmlu dan.

Dan wara 1i fil-prim’istanza, il-Prim’Awla tal-Qorti Civili fit-30 ta’
Novembru 2007 qalet hekk:

(i) Dwar l-inadempjenza kuntrattwali, din il-Qorti tirreferi ghall-Artikolu
1539 tal-Kodici Zivli li l-konvenuti geghdin jaghmlu wkoll referenza ghalih
fit-tieni eccezzjoni taghhom specifikatament ghall-paragrafu (c) tal-istess
Artikolu li jipprovdi illi:

“Sid il-kera hu obbligat, min-natura stess tal-kuntratt, u minghajr ma
jinhtieg ebda ftehim specjali -

(a) jikkunsinna lill-kerrej il-haga mikrija;

(b) izomm din il-haga fi stat i wiehed jista’ jaghmel minnha l-uzu li ghalih
giet mikrija;

(c) igis Ii I-kerrej ikollu t-tgawdija bil-kwiet tal-haga ghaz-zmien kollu tal-
kiri.

6 Appell Civili Nru: 61/2013/1
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F'dan ir-rigward il-Qorti taghmel referenza ghall-gurisprudenza ta’ dawn
il-Qrati li I-kera pattwita ghandha dejjem tithallas ghax hija [-korrispettiv
tat-titolu lokatizju gawdut mill-inkwilin. 11-ligi tinsisti li l-kera ghandha
tithallas, anke jekk is-sid jonqos milli jes eqwixxi [-obbligazzjonijiet tieghu, u
l-inkwilin ma jistax jagixxi unilateralment u biex “jaghmel tajjeb” ghan-
nuqqasijiet tas-sid, izomm lura milli jhallas il-kera. Meta inkwilin jagixxi
wahdu u ma jsegqwix il-procedura li trid il-ligi, jitlef id-dritt li jzomm il-kera
biex jikkompensa l-ispejjez minnu inkorsi. (ara “John u Mary konjugi
Galea v. Raymond u Rosanne konjugi Falzon” deciza mill-Prim Awla
tal-Qorti Civili fit-28 ta” April 2005 Citazzjoni numru 1419/2000TM u -
ragunijet hemm moghtija). Fil-kawza fl-ismijiet “Abela v. Gauci” deciza
mill-Onorabbli Qorti tal-Appell (Sede Inferjuri) fit-2 ta” Awwissu 1958, il-
Qorti galet illi fkaz li I-lokatur jikser [-obbligazzjoni tieghu li jassigura lill-
inkwilin it-tgawdija pacifika tal-fond ghaz-zmien tal-kirja u ghall-uzu i
ghalih il-kirja tkun saret, lI-inkwilin ikollu dritt li jitlob ir-rizoluzzjoni tal-
kuntratt u l-inkwilin “huwa tenut jhallas il- kera pattwit u ma jistax
f'kawza i jaghmillu I-lokatur ghall-hlas ta’ dik il-kera jirrifjuta li jhallas dik
il-kera.” Meta wiehed jigi mcahhad mill-uzu tal-fond lilu lokat, ir-rimedju
tieghu huwa, f'kull kaz, ghad-danni u mhux li ma jhallasx il-kera.

Fil-kaz in ezami, ghalkemm il-konvenuti jsostnu illi huma ma kellhomx it-
tgawdija tal-fond mikri lilhom huma bl-ebda mod ma interpellaw b’att
qudizzjarju lis-socjeta” attrici, lanqas b’semplici ittra u bl-ebda mod ma
agixxew kontra s-socjeta” attrici ghad-danni. Il-konvenuti li ghamlu kien li
ma jhallsux il-kera dovuta lis-socjeta” attrici ghaliex hasbu li b’dan il-mod
huma setghu jigu kkumpensati ghall-allegat nugqas tas-socjeta” attrici.

Illi 1-Bord jirrileva illi ai termini ta’ Klawsola 9.02, ir-rikorrenti
kellhom dritt jigu rifuzi d-depozitu li ghamlu “provided that the Leased
Premises, after having been inspected by the Landlords, is found to be in a
good state of repair, and Tenants have complied with all their obligations
under this Agreement. It is agreed also that the said deposit or part thereof
can be appropriated by the Landlords at any time to pay any sums due in
favour of the Landlords by the Tenants in terms of this Agreement.
Furthermore, in the event that the Leased Premises are found not to be in a
good state of repair as provided in this Agreement, Landlords shall be
entitled to use the deposit granted in order to remedy and rectify the Leased
Premises’ state of repair, and this without prejudice to any further rights
competent to the Landlords under this Agreement and at law. The receipt of
deposit given is subject to clearance of payment.”
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Illi filwaqt li dan il-Bord jithem il-problemi li kkawzat il-pandemija
tal-Covid 19, specjalment fis-settur tat-turizmu, ma jirrizultax illi r-
rikorrenti ged jikkampaw id-difiza taghhom ghan-nuqqas ta” hlas ta’
kera u tal-kontijiet tad-dawl u ilma fuq xi difiza ta” forza magguri. Illi
ghaldagstant il-Bord iqis illi r-rikorrenti ma rnexxilhomx jippruvaw
illi kwalunkwe problema li kien hemm fil-fond in kwistjoni kienet tali
li ma ppermettitilhomx igawdu I-fond skont id-destinazzjoni tieghu.
Fil-fehma tal-Bord il-veru problema kienet id-diffikulta® finanzjarja li
Itagghu maghha r-rikorrenti, fil-maggorparti taghha kkawzata mill-
pandemija tal-Covid 19.

DECIDE

Ghaldagstqgant, il-Bord, ghar-ragunijiet hawn fuq premessi qgieghed
jichad it-talbiet tar-rikorrenti u jilga” I-e¢¢ezzjonijiet tal-intimati.

Bl-ispejjez kontra r-rikorrenti.

Dr. Charmaine Galea
Magistrat

Antonella Cassar
Deputat Registratur
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