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Paul Gardner (Passaport nru. 527131691)
(‘l-appellat’)

Vs.

Momentum Pensions Malta Limited (C 52627)
(‘l-appellanta’)

II-Qorti,
Preliminari

1. Dan huwa appell maghmul mis-so¢jeta intimata Momentum Pensions
Malta Limited (C 52627) [minn issa ’| quddiem ‘is-socjeta appellanta’] mid-
decizjoni tal-Arbitru ghas-Servizzi Finanzjarji [minn issa ‘| quddiem ‘I-Arbitru’]
moghtija fit-22 ta’ Jannar, 2024, [minn issa 'l quddiem ‘id-decizjoni appellata’], li
permezz taghha ddecieda li jilga’ I-ilment tar-rikorrent Paul Gardner (Passaport
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nru. 527131691) [minn issa ‘'l quddiem ‘l-appellat’] fil-konfront tal-imsemmija

socjeta appellanta, u dan safejn kompatibbli mad-decizjoni appellata kif gej:

“Conclusion

For the reasons stated earlier on in this decision, the Arbiter considers the complaint
to be fair, equitable, and reasonable in the particular circumstances and
substantive merits of the case and is accepting it in so far as it is compatible with
this decision.

Cognizance needs to be taken of the responsibilities of other parties involved with
the Scheme and its underlying investments, particularly, the role and
responsibilities of the investment adviser to the Member of the Scheme. Hence,
having carefully considered the case in question, the Arbiter considers that the
Service Provider is to be partially held responsible for the losses incurred.

Compensation

Being mindful of the key role of Momentum Pensions Malta Limited as Trustee and
Retirement Scheme Administrator of the Momentum Malta Retirement Trust and
in view of the deficiencies identified in the obligations emanating from such roles
as amply explained above, which deficiencies are considered to have prevented the
losses from being minimised and in a way contributed in part to the lossess
experienced on the Complainant’s Retirement Scheme, the Arbiter concludes that
the Complainant should be compensated by Momentum Pensions Malta Limited for
part of the realised losses experienced on his pension portfolio.

In the particular circumstances of this case, considering that the Service Provider
had the last word on the investments and acted in its dual role of Trustee and
Retirement Scheme Administrator, and taking into consideration the risk attitude
of the Complainant, the Arbiter considers it fair, equitable and reasonable for
Momentum Pensions Malta Limited, to be held responsible for seventy per cent of
the sum of the Net Loss incurred by the Complainant within his whole portfolio of
underlying investments suffered on the underlying Generali Plan. (fn. 110: As
indicated earlier in the decision, under the section titled ‘The Retirement Scheme’s
Underlying Investments’, the Net Realised Loss on the whole investment portfolio is
calculated to amount to GBP 168,993.72 as indicated by MPM (P.345). Seventy per
cent of the Net Realised Loss — 70% of GBP 168,993.72 —amounts to GBP 118,295.60)
(fn. 111: A rate of seventy per cent is, in this case, being applied in the computation
of compensation in light of the ‘Low to Medium’ risk profile selected by the
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Complainant in his Application form for Membership into the Retirement Scheme — P.
209)

In accordance with Article 26(3)(c)(iv) of Chapter 555 of the Laws of Malta, the
Arbiter accordingly orders Momentum Pensions Malta Limited to pay to the
Complainant the sum of GBP 118,295.60 (hundred-and-eighteen-thousand, two
hundred-and ninety-five-pounds sterling and sixty pence).

With interest at the rate of 5.25% p.a. (fn. 112 Equivalent to the current Bank of
England Bank Rate) from the date of this decision till the date of payment. (fn. 113
Itis to be noted that in case this decision is appealed, should this decision be confirmed
on appeal, the interest is to be calculated from the date of this decision.)

The costs of these proceedings are to be borne by the Service Provider.”

Fatti

2. II-fatti tal-kaz odjern jirrigwardaw it-telf eventwali li allegatament jghid li
garrab |-appellat mill-investiment tal-pensjoni tieghu fi skema tal-irtirar [minn
issa 'l quddiem ‘I-Iskema’] jew ‘QROPS’, gestita mis-socjeta appellanta, wara li
kkonsulta lil Continental Wealth Management [minn issa ’| quddiem ‘CWM’] fis-

sena 2013.

Mertu

3. L-appellat ipprezenta Iment quddiem |-Arbitru fil-5 ta’ Lulju, 2022, fil-
konfront tas-socjeta appellanta, fejn sostna li din kienet negligenti, u weriet
diversi nuqqasijiet fl-obbligu taghha ta’ kura lejh, izda anki fl-obbligi fiducjarji
taghha bhala Trustee tal-Iskema, u dan filwaqt li spjega liema kienu dawn I-
obbligi. Spjega li I-fond tal-pensjoni tieghu kellu valur ta’ £482,986.05 meta dan
kien gie trasferit lis-so¢jeta appellanta fit-3 ta’ Jannar, 2013, u wara li tnaqqsu d-

drittijiet u I-kummissjonijiet dovuti lil diversi entitajiet, kienet giet investita s-
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somma ta’ £473,043.29 fil-Generali Portfolio Bond. F’Mejju 2018, hekk kif huwa
ceda l-investiment tieghu minhabba li d-drittijiet gholja li kienu geghdin inaqqru
sew mill-valur tieghu, l-imsemmi valur kien nizel ghal £232,877.46. Ghalhekk
huwa kien ged jippretendi kumpens tat-telf kollu li sofra fl-ammont ta’

£240,165.83.

4, Is-socjeta appellanta wiegbet fis-27 ta’ Lulju, 2022, billi talbet lill-Arbitru
sabiex jichad |-ilment tal-appellat. Hija e¢¢epiet fost affarijiet ohra li (i) I-azzjoni
kienet preskritta ai termini tal-para. (¢) tas-subartikolu 21(1) tal-Kap. 555; (ii) I-
appellat kien hatar lil Anthony Downs bhala I-konsulent finanzjarju tieghu, u hija
ma kellhiex twiegeb ghall-informazzjoni, parir jew assikurazzjoni li dan kien ta lill-
imsemmi appellat; (iii) kien l-appellat stess li ghazel li I-profil ta’ riskju tieghu kien
wiehed medju; (iv) I-investimenti saru skont il-profil ta’ riskju tal-appellat; (v) hija
kienet baghtet rendikonti annwali lill-appellat sa mis-sena 2014; (vi) |-appellat
kellu jikkjarjifika x’ried ifisser bl-allegazzjoni tieghu li huwa kien iffirma “a blank
dealing instruction”; (vii) id-dokument ta’ konsultazzjoni mahrug mill-MFSA wara
li I-appellat ¢eda I-investiment tieghu mhuwiex applikabbli; (viii) hija ma kellhiex
licenzja sabiex taghti u hija fil-fatt ma kienitx taghti pariri finanzjarji u langas gatt
ma tat parir finanzjarju lill-appellat; (ix) hija ma kienitx responsabbli ghall-hlas ta’
kwalunkwe ammont pretiz mill-appellat, u min-naha taghha ma kienitx imxiet

b’negligenza u dejjem osservat |-obbligi taghha lejn |-appellat.

L-Appell
5. Is-so¢jeta appellanta hasset ruhha aggravata bid-decizjoni appellata tal-

Arbitru, u fit-12 ta’ Frar, 2024, intavolat appell fejn gieghda titlob lil din il-Qorti
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sabiex tirrevoka d-decizjoni appellata, billi tilga’ [-e¢¢cezzjoni taghha msejsa fuqil-

para. (¢) tas-subartikolu 21(1) tal-Kap. 555 tal-Ligijiet ta’ Malta.

6. L-appellat wiegeb fis-17 ta’ April, 2024, permezz tal-mandatarju tieghu I-
Avukat Cedric Mifsud, li ssottometta |i d-decizjoni appellata hija gusta, u
ghaldagstant timmerita li tigi kkonfermata ghal dawk ir-ragunijiet li huwa jispjega

fit-twegiba tieghu.

Konsiderazzjonijiet ta’ din il-Qorti

7. Din il-Qorti ser tghaddi sabiex tikkunsidra |-aggravju tas-soc¢jeta appellanta,
u dan fid-dawl tar-risposta ntavolata mill-appellat, u anki tal-konsiderazzjonijiet

maghmulin mill-Arbitru fid-decizjoni appellata.

8. Is-so¢jeta appellanta tispjega li hija tinsab aggravata bil-fatt |i I-Arbitru
interpreta u applika I-ligi hazin meta ddecieda li jichad |-e¢¢ezzjoni taghha ai
termini tal-para. (¢) tas-subartikolu 21(1) tal-Kap. 555, u dan wara li kkunsidra li
l-appellat kien ilmenta maghha fl-2018, u mhux fis-27 ta’ Jannar, 2022, kif kienet
gieghda tikkontendi. Wara li ticcita dak li gies |-Arbitru sabiex wasal ghall-
konkluzjoni tieghu, is-socjeta appellanta tissottometti li I-komunikazzjonijiet li
huwa ha in konsiderazzjoni, fil-fehma taghha ma kienux jikkostitwixxu Imenti fil-
konfront taghha. Ghalhekk minflok ma kkunsidra li I-ilment tieghu tas-27 ta’
Jannar, 2022, kien b’'mod inekwivoku jikkostitwixxi Iment bil-miktub, ghazel li
jaccettalil-appellat kien ghamel ilment fI-2018. Tghid li tant kemm l-appellat kien
jaf li huwa ma kienx ressaq ilment fil-konfront taghha gabel Jannar 2022, li huwa
gatt ma ttenta jiehu risposta minghandha. Hawnhekk is-so¢jeta appellanta

ssostni li dan ghaliex I-ilment tieghu ma kienx dirett fil-konfront taghha. Hija
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tikkontendi |i dak |i ddecieda I-Arbitru kien iwassal ghal stedina ghal azzjoni
kontra I-provditur tas-servizz, u dan wassal ghal incertezza legali fuq il-provdituri
tas-servizz kollha. Is-soc¢jeta appellanta tinsisti li I-korrispondenza bejn il-partijiet
ma tista’ qatt titgies bhala Iment registrat bil-miktub maghha, fejn l-ilmenti kienu
sahansitra ndirizzati fil-konfront ta’ entitajiet ohra. Is-soc¢jeta appellanta tghid
madankollu li hawnhekk I-Arbitru kkunsidra li I-appellat kien gieghed jilmenta
wkoll fil-konfront taghha, u dan fejn id-dispozizzjonijiet tal-para. (¢) tas-
subartikolu 21(1) tal-Kap. 555 huma ¢ari. Is-so¢jeta appellanta tissottometti li I-
para. (b) tas-subartikolu 21(2) tal-Kap. 555, imbaghad jkompli jsahhah id-
dispozizzjonijiet imsemmija. Ghalhekk hija ma setghetx twiegeb ai termini tal-
para. (b) tas-subartikolu 21(2) tal-Kap. 555, u dan ghamlitu biss flI-2022 fejn |-
appellat indirizza l-ilment tieghu l-ewwel darba lejha. Is-so¢jeta appellanta
tikkontendi li ma kienx gust dak li gqal I-Arbitru fil-konfront taghha, li hija kienet
gieghda tuza “delaying tactics”, ghaliex ma kien hemm |-ebda Iment kontriha dak
iz-zmien, u wara kollox hija ma kinitx mitluba skont il-Kap. 555 sabiex twiegeb

ghall-ilment tal-appellat.

9. L-appellat jikkontendi li d-decizjoni appellata hija tajba.
Wara li huwa jiccita |-fatturi li elenka I-Arbitru sabiex wasal ghall-konkluzjoni
tieghu, jghid li minn hawnhekk johrog car kemm is-socjeta appellanta kienet taf
bil-preokkupazzjonijiet tieghu. Huwa jiccita wkoll il-para. (¢) tas-subartikolu 21(1)
tal-Kap. 555, u jissottometti li minn dawn id-dispozizzjonijiet u anki mill-fatti li
huwa elenka fl-istess twegiba tieghu, din il-Qorti ghandha tiddeciedi li |-ilment
tieghu ma kienx preskritt. Jikkontendi li I-ligi mkien ma titlob li I-ilment ghandu

jsir bil-miktub u jigi ndirizzat lill-provditur tas-servizz finanzjarju, izda minflok
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tirrikjedi li I-ilment ghandu jsir ‘bil-miktub mal-provditur’ (enfazi tal-appellat).
Jirrileva li ghalhekk |-Arbitru kien korrett meta qal li l-ispirtu tal-ligi huwa i I-
konsumatur ghandu jigbed l-attenzjoni tal-provditur tas-servizz finanzjarju
b’mod formali ghas-sustanza tal-ilment tieghu. L-appellat isostni li I-para. (b) tas-
subartikolu 21(2) tal-Kap. 555 ukoll jaghmilha ¢ara li I-Arbitru ghandu jirrifjuta li
jezercita s-setghat tieghu taht dik il-ligi f'kaz, fejn “...ikun jirrizulta li I-klijent nagas
milli jikkkomunika s-sustanza tal-ilment lill-provditur tas-servizz finanzjarju involut
u ma jkunx ta opportunita ragonevoli lill-provditur tas-servizz finanzjarju sabiex
jittratta I-ilment gqabel ma jkun ressaq I-ilment mal-Arbitru’. Jghid li dan sabiex il-
provditur tas-servizz finanzjarju jkun jista’ jindirizza |-ilment b’mod amikevoli,
minflok ma jigu pprezentati proceduri quddiem I-Arbitru minghajr ma I-provditur
jinghata l-opportunita li jirrimedja. L-appellat jghid li jirrizulta mill-provi quddiem
[-Arbitru, li I-provditur tas-servizz finanzjarju kien konxju ferm tal-ilment tieghu,
u kellu kull opportunita sabiex jasal fi ftehim mieghu gabel ma jitressaq ilment
formali quddiem |-Arbitru. Jghid |i mhuwiex accettabbli dak li kienet gieghda
tinsisti fuqu s-socjeta appellanta li hija ma kinitx infurmata, u wisq ingas li hija
tittenta tinheba wara Generali International Limited [minn issa ‘| quddiem
‘Generali’], u tghid li qabel I-2022 hija qatt ma kienet taf bl-ilment tal-appellat fil-
konfront taghha. Filwaqt li I-appellat jiccita dak li qal I-Arbitru dwar kif is-socjeta
appellanta kienet taf bl-ilment tieghu fl-2018, u sahansitra ddiskutietu ma’
Generali, jghid li huwa tassew car li huwa ma kienx nagas milli jinforma lill-

provditur tas-servizz finanzjarju bl-ilment tieghu fit-termini stabbilit mil-ligi.

10. llI-Qorti mill-ewwel tghid li d-decizjoni tal-Arbitru hija wahda tajba, u dan
wara li kkunsidrat li huwa ghamel apprezzament tajjeb u mirqum kemm tal-fatti
rizultanti mill-provi, u anki tal-ligi applikabbli. L-Arbitru beda billi ¢¢ita I-para. (¢)
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tas-subartikolu 21(1) tal-Kap. 555, u ddikjara li skont id-dispozizzjonijiet tieghu I-
appellat kellu sentejn mid-data li fiha huwa sar jaf dwar il-fatti mertu tal-ilment
tieghu sabiex jipprezenta lill-provditur tas-servizzi finanzjarji bl-imsemmi Iment,
liema fatti kienu jirrigwardaw it-telf sostanzjali li huwa kien sofra mill-investiment
tieghu permezz tal-Iskema. L-Arbitru rrileva li ma kienx ikkontestat li I-appellat
kien jaf bil-problemi li I-investiment tieghu kien gieghed jaffacca sa mill-2017, u
sal-2018 huwa kien jaf sew x’kien it-telf li huwa kien sofra wara li kienu nbieghu
[-ahhar zewg noti strutturati fi Frar, 2018, u saret ic-Cessjoni tal-polza ta’ Generali
ftit wara f'Mejju, 2018. L-Arbitru gharaf li I-appellat minn qabel ma ¢eda |-polza
tieghu, kien diga ghamel ilment dettaljat bil-miktub lil Generali permezz tal-email
tieghu tat-23 ta’ Frar, 2018. L-Arbitru kkunsidra li d-data ndikata mill-appellat fil-
formola li permezz taghha ressaq I-ilment tieghu f’"dawn il-proceduri, ma kinitx
korretta u lanqgas rilevanti. Spjega li din kienet biss tindika d-data tal-ittra tieghu
mibghuta permezz ta’ email, li s-so¢jeta appellanta wiegbet permezz tal-ittra

taghha tal-11 ta’ April, 2022.

11. L-Arbitru sewwa kkunsidra li l-ispirtu tal-ligi jitlob li I-konsumatur b’mod
formali javza lill-provditur tas-servizz bil-mertu tal-ilment tieghu. Qal li kif
ammettiet is-socjeta appellanta, kien hemm xi kommunikazzjonijiet formali
gabel is-27 ta’ Jannar, 2022, sahansitra mill-2018, fejn hija kienet giet ukoll
meqjusa li kellha tinzamm responsabbli. [I-Qorti tikkunsidra li hawnhekk is-
socjeta appellanta kellha tagixxi mill-ewwel billi tindirizza l-ilmenti |i kienu
geghdin isiru, u dan mehud in konsiderazzjoni |-kariga taghha ta’ Trustee u

Amministratrici tal-Iskema.
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12. L-Arbitru qal li ghall-fini tal-Att, |-imsemmija komunikazzjonijiet kellhom
jittiehdu bhala Iment bil-miktub maghmul mal-provditur tas-servizz, u ghadda
sabiex accenna ghal numru ta’ fatturi rizultanti li kienu wassluh ghal din id-
decizjoni, li huma s-segwenti: (a) fil-11 ta’ Settembru, 2017, |-appellat kien
baghat email lis-soc¢jeta appellanta fejn irrileva li I-investiment tieghu kien sofra
telf, u ndaga dwar meta huwa kien ser jigi kkumpensat ghat-telf li ghamel fuq in-
noti strutturati Leonteq, ghaliex kif seta’ jifhem “[a]pparently Leonteq has now
agreed that reimbursement will be made to all affect and that the payments have
started”; (b) fit-23 ta’ Frar, 2018, |-appellat baghat ilment formali permezz ta’
email lil Generali, li wiegbet fl-20 ta’ April, 2018, permezz ta’ “C/O The
Momentum Malta Retirement Trust, Momentum Pensions Malta Limited”, u
mill-email ta’ Generali tal-14 ta’ Mejju, 2018, u mis-sottomissjonijiet finali
taghha, kien jirrizulta li s-socjeta appellanta kienet irceviet kemm kopja tal-ilment
tal-appellat tat-23 ta’ Frar, 2018, fuq rikjesta taghha stess u bil-permess tieghu,
kif ukoll kopja tat-twegiba ta’ Generali; (¢) I-imsemmija socjeta appellanta kienet
iddiskutiet ma’ Generali I-ilment tal-appellat; (d) johrog ¢ar mill-provi migjuba li
s-socCjeta appellanta kienet taf sew, u sahansitra rceviet b’'mod formali l-ilment
tal-appellat fir-rigward ta’ kif il-pensjoni tieghu kienet qieghda tigi kkunsidrata,
it-telf li huwa kien sofra, u li l-investimenti in kwistjoni ma kienux idoneji; (e) il-
gofol tal-ilment tal-appellat quddiem I-Arbitru, kien essenzjalment I-istess jew
intrinsikament vicin tal-ilment li huwa kien ghamel fl-2018, ghaliex kien marbut
mal-allegazzjoni li l-investimenti fin-noti strutturati ma kienux tajbin, kif ukoll
mal-allegata inadegwatezza tal-konsulent finanzjarju, li skont I-istruzzjonijiet
tieghu kienu saru t-tranzazzjonijiet li wasslu ghat-telf soffert minnu; u (f) fit-
twegiba ta’ Generali lill-appellat u li giet ikkomunikata wkoll lis-socjeta
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appellanta, johrog ¢ar li s-soc¢jeta appellanta kienet taf bl-ilmenti principali tal-
appellat fir-rigward tal-amministrazzjoni tal-Iskema u t-telf soffert minnu sa minn

sew gabel Jannar 2022.

13.  L-Arbitru hawnhekk ikkunsidra li ma kienx johrog car ghalfejn minkejja dan
kollu fejn |-agir taghha bhala Trustee u RSA tal-Iskema kien gieghed jigi kkontestat
sa minn Frar 2018 permezz tal-ilment tal-appellat, u anki fit-twegiba ta’ Genrali
stess tal-20 ta’ April, 2018, is-socjeta appellanta baqghet siekta u ma ttrattatx I-
ilment maghmul fil-konfront tal-kondotta taghha, meta dan kien proprju d-dover
taghha li taghmel dan. lJirrileva |i s-socjeta appellanta stess accettat fis-
sottomissjonijiet finali taghha li Generali kienet ghamlitha cara lill-appellat, |i hija
kellha tinzamm responsabbli. Qal li madankollu |-fatt li s-socjeta appellanta ma
kinitx agixxiet, ma setax illum jintuza minnha stess sabiex tiggustifika |-e¢¢ezzjoni
taghha ta’ preskrizzjoni, u huwa ccita dak li jipprovdi s-subartikolu 21(1) tal-Kap.
331 fir-rigward tal-obbligu taghha li twettaq I-obbligi taghha bl-akbar bona fede
u bl-onesta kollha. Ghalhekk huwa ghadda sabiex ¢ahad |-eccezzjoni tas-socjeta

appellanta kif imsejsa fuq il-para. (¢) tas-subartikolu 21(1) tal-Att.

14. 1l-Qorti tghid li hija ssib li dawn il-konsiderazzjonijiet kollha tal-Arbitru
huma gustifikati, u filwaqt |i taghmilhom taghha, tghid ukoll li hija tassew

m’ghandha xejn aktar x’izzid maghhom.

15. Ghaldagstant il-Qorti ma ssibx gustifikat |-aggravju tas-socjeta appellanta,

u tichdu.
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Decide

Ghar-ragunijiet premessi, il-Qorti taqta’ u tiddeciedi dwar l-appell tas-soc¢jeta
appellanta billi tichdu, filwaqt li tikkonferma d-decizjoni appellata fl-intier

taghha.

L-ispejjez marbuta mad-decizjoni appellata ghandhom jibgghu kif decizi,
filwaqt li l-ispejjez ta’ dan l-appell ghandhom ikunu a karigu tas-socjeta

appellanta.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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