PRIM’AWLA TAL-QORTI CIVILI

(Sede Kostituzzjonali)

IMHALLEF
ONOR. AUDREY DEMICOLI LL.D.

Rikors Kostituzzjonali Nru 111/2023 (AD)

MALCOLM JOSEPH FALZON
VS

L-AVUKAT GENERALI U
L-AVUKAT TAL-ISTAT

Seduta ta’ nhar it-Tlieta, erbgha u ghoxrin (24) ta’ Settembru 2024

[I-Qorti:

1. Dan hi sentenza dwar talba ta’ Malcolm Joseph Falzon sabiex I-istqarrija
guramentata ta’ Joseph Zerafa ezebita fil-proceduri kriminali fl-ismijiet Ir-
Repubblika ta’ Malta vs Malcolm Joseph Falzon (Att t Akkuza Numru 9-
2017), u x-xhieda ta’ l-istess Joseph Zerafa, jekk jigi prodott biex jixhed
waqt il-guri, kif ukoll ix-xhieda ta’ Carmelo Luca f’kaz li dan jigi prodott jixhed

wagt il-guri, jilledu d-drittijiet tar-rikorrent ghal smigh xieraq, hekk kif sanciti



fl-Artikolu 39(1) tal-Kostituzzjoni u |-Artikolu 6(1) tal-Konvenzjoni Ewropea
dwar id-Dirittijiet tal-Bniedem, u I-Artikolu 14 u I-Ewwel Artikolu tal-Protokoll

Numru 12 tal-istess Konvenzjoni.

Preliminari

2. Permezzta’ Rikors Kostituzzjonali datat sitta (6) ta’ Marzu 2023, ir-rikorrent

Malcolm Joseph Falzon ippremetta:

lIli I-esponent jinsab ghaddej proc¢eduri kriminali fejn huwa akkuzat fuq reati
in konnessjoni ma’ pussess u traffikar ta’ droga cannabis u jinsab fi stadju
li jigi appuntat il-guri. ll-pro¢eduri huma fl-ismijiet Ir-Repubblikata’ Malta vs
Malcolm Joseph Falzon (Att ta’ akkuza numru 9/2017).

lIli I-esponent qieghed presenzjalment iressaq ilment fuq ix-xhieda moghtija
waqt |I-inkjesta ta’ Joseph Zerafa li allegatament huwa kompli¢i u, ghad illi
kien akkuzat fi proceduri ohra, ghandu jitqies bhala ko-akkuzat. Qieghed
ukoll iressaq ilment fuq il-fatt illi fil-lista ta’ xhieda flimkien ma’ |-Att ta’ I-
Akkuza |-Avukat Generali indika bhala wiehed mix-xhieda lil ¢ertu Carmelo
Luca, liema persuna wkoll qed jigi allegat li kien kompli¢i ta’ I-esponent.
Qed jigi sottomess li x-xhieda ta’ Joseph Zerafa moghtija waqt I-inkjesta u
jekk jixhed wagqt il-guri, u x-xhieda ta’ Carmelo Luca, jekk jixhed waqt il-
quri, ser jilledu d-dritt ta’ smigh xieraq ta’ I-esponent kif sanciti fl-Artikolu
39(1) tal-Kostituzzjoni u |-Artikolu 6(1) tal-Konvenzjoni Ewropea dwar id-

Drittijiet tal-Bniedem.

llli jinghad illi Joseph Zerafa xehed solament waqt inkejsta peress li kien
ghamel talba biex jixhed u dan biex jipprevalixxi ruhu mill-artikolu 29 tal-
Kap 101. Dan kien allegatament komplici ma’ l-esponent. L-involviment
tieghu, skont il-prosekuzzjoni kien is-segwenti. ll-pulizija ta’ l-iskwadra
kontra d-droga intercettat diversi persuni gewwa Marsaxlokk li kellhom fil-

pussess taghhom cirka hames kilos ta' raza tal-cannabis. Wiehed minn
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dawn il-persuni, ¢ertu Joseph Zerafa, allegatament indika lill-esponent
bhala persuna involuta fil-kaz filwaqt li Carmelo Luca ghadu ma xehedx

pero’ huwa dikjarat bhala xhud mill-Avukat Generali.

llli huwa principju generali illi persuna li tkun akkuzata b’reat ma jistax
jixhed kontra persuna ohra akkuzata bl-istess reat. Dan jemergi mill-

interpretazzjoni ta’ I-artikolu 636(b) tal-Kap 9 Ii jghid:

“636. Ebda eccezzjoni dwar il-kompetenza ta’ xhud ma tigi milqugha
minhabba —
(b) li kien imputat tal-istess reat li fuqu tkun mehtiega x-xhieda tieghu, meta

I-Gvern ikun weghdu jew tah I-impunita’ sabiex hekk ikun jista’ jixhed,”

llli ssir referenza ghas-sentenza fl-ismijiet Il-Pulizija (Supretendent Josric
Mifsud, Spettur Hubert Cini, Spettur Silvio Magro) v. Paul Bailey et fejn
intgal hekk:

“ll-posizzjoni addottata b’mod konsistenti mill-Qrati taghna hija dik Ii jghidu
X’jghidu ko-imputati jew ko-akkuzati kontra xulxin qatt ma jista jiswa bhala
prova kontra I|-ko-imputat/i jew ko-akkuzat/i iehor jew ohrajn. Din il-
posizzjoni giet interpretata a contrario sensu mid-dicitura tal-Art 636(b) tal-
Kap 9 tal-Ligijiet ta’ Malta Ii jipprovdi illi “Ebda eccezzjoni dwar il-
kompetenza ta’ xhud ma tigi milqugha minhabba li kien imputat tal-istess
reat li fuqu tkun mehtiega x-xhieda tieghu, meta I-Gvern ikun weghdu jew
tah I-impunita’ sabiex hekk ikun jista’ jixhed”. Fi kliem iehor, meta ma jkunx
hemm mahfra moghtija mill-1stat, xhud li jkun imputat tal-istess reat li fuqu
tkun mehtiega x-xhieda tieghu ma jkunx kompetenti biex jixhed. Dan

2

ghandu jghodd ukoll ghal dak li jkunu qalu I-imputati fl-istadju tal-in genere.’

lIli I-ligi tad-droga tipprovdi deroga ghal din ir-regola peress illi I-artikolu 30A
tal-Kap 101 jghid hekk:
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“Minkejja d-dispozizzjonijiet tal-artikolu 661 tal-Kodici Kriminali, meta
persuna tkun involuta fxi reat kontra din [-Ordinanza, kull dikjarazzjoni
maghmula minn dik il-persuna u li tigi konfermata bil-gurament quddiem
magistrat, u kull xhieda moghtija minn dik il-persuna quddiem xi qorti tista’
tingieb bi prova kontra kull persuna ohra akkuzata b’reat kontra |-
imsemmija Ordinanza, kemme-il darba jinsab Ii dik id-dikjarazzjoni jew
xhieda tkun saret jew inghatat volontarjament, u ma gietx imgieghla jew

mehuda b’theddid jew b’biza’, jew b’'weghdiet jew bi twebbil ta’ vantaggi.”

Hlli kif ser jigi spjegat hawn taht il-Qorti Ewropea ghad-Drittijiet tal-Biniedem
esprimiet ruhha diversi drabi fis-sens illi x-xhieda kemm ta’ komplici u aktar
u iktar ta’ ko-akkuzat ghandhom jittiehdu b’kawtela kbira u dan peress illi
dejjem hemm periklu illi tali xhieda tkun inghatat bi skop illi dak li jkun jottjeni

vantagg jew b’xi mod jipprova jiskolpi lilu nnifsu.

llli in effetti Joseph Zerafa ghamel it-talba biex jixhed b’mod specifiku biex
jibbenefika mill-artikolu 29 tal-Kap 101 u konsegwentement riduzzjoni fil-
piena fi pro¢eduri separati fejn gie akkuzat in konnessjoni ma’ I-istess reat.
Ghalhekk dawn i¢-Cirkostanzi jinkwadraw ruhhom f'dak li ser jigi sottomess

hawn taht b’referenza ghall-gurisprudenza tal-Qorti Ewropea.

lli apparti minn hekk, Joseph Zerafa xehed biss fl-istadju ta’ l-inkjesta u
ghalhekk mhux fil-presenza ta’ I-esponent li ghalhekk gie nnegat lilu d-dritt
li jikkontrolla u jikkontro-ezamina lill-istess xhud. Wagqt il-kumpilazzjoni

Joseph Zerafa ma regax xehed.

i ssir referenza ghal sentenza tal-Qorti Ewropea ghad-Drittijiet tal-

Bniedem u cioe Case of Adamco v. Slovakia il-Qorti galet hekk:

“69. The Court reiterates that the use of statements given by witnesses in
return for immunity or other advantages may cast doubt on the fairness of
the proceedings against the accused and can raise difficult issues to the

extent that, by their very nature, such statements are open to manipulation
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and may be made purely in order to obtain the advantages offered in
exchange, or for personal revenge. The risk that a person might be
accused and tried on the basis of unverified allegations that are not
necesarily disinterested must not, therefore, be underestimated (see Haran

and Dalem, cited above, § 100, with further references).”

Dawn il-proceduri kienu jittrattaw xhieda ta’ persuna li kienet suspettata li
kienet involuta fil-qtil ta’ I-istess persuna li Adamco kien akkuzat Ii qatel. II-
prosekuzzjoni kienet ghazlet i ma tipprocedix kriminalment kontra x-xhud
sabiex dan ikun jista’ jixhed kontra Adamco. Fil-fatt il-fatti gew tajjeb

migbura mill-Qorti Ewropea fis-segwenti bran:

“On the basis of the statements he made in the course of the applicant’s
trial, M. was suspected of having participated in the murder of K. himself
as the applicant’s accomplice. On 15 February 2006 the prosecution
service agreed temporarily to suspend the bringing of charges against him.
Charges were brought on 16 December 2009 but on 10 May 2010 the
prosecution service terminated the proceedings on the grounds that M. had
significantly contributed to the detection of a serious crime committed by
an organised group and to the prosecution and conviction of its
perpetrators and that as envisaged by Article 215 8§ 3 of the Code of
Criminal Procedure, the interests of society in detecting that crime

prevailed over its interest in prosecuting M.”

i 1-Qorti Ewropea sabet lezjoni ta’ I-artikolu 6 tal-Konvenzjoni u
kkonkludiet hekk:

“71. Accordingly, in view of the importance of the evidence from M. in the
applicant’s trial, the Court finds that, on the specific facts of the present
case, its use at the trial was not accompanied by appropriate safeguards
S0 as to ensure the overall fairness of the proceedings (contrast Habran
and Dalem, cited above, § 117).”
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llli ssir referenza ghas-sentenza Case of Habran and Dalem v. Belgium
fejn insibu hekk:

“100. The Court reiterates that the use of statements given by witnesses in
return for immunity or other advantages may cast doubt on the fairness of
the proceedings against the accused and can raise difficult issues to the
extent that, by their very nature, such statements are open to manipulation
and may be made purely in order to obtain the advantages offered in
exchange, or for personal revenge. The risk that a person might be
accused and tried on the basis of unverified allegations that are not
necessarily disinterested must not, therfore, be underestimated (see
Cornelis, decision cited above; Vladislav Atanasov v. Bulgaria (dec.), no
20309/02, 3 March 2009; and Shiman v. Romania (dec.), no 12512/07, 8
33, 2 June 2015; see also, mutatis mutandis, on the use of statements
given by criminals-turned-informers under Article 5 § 3, Labita v. Italy (GC)
no 26772/95, 8 157, ECHR 2000-1V, and Ereren v. Germany, no 67522/09,
§ 59, 6 November 2014).”

llli aktar 1 isfel il-Qorti galet:

“117. The Court concludes that the proceedings as a whole were
surrounded by sufficiently solid guarnatees and were not unfair vis-a-vis

either of the applicants.

118. Accordingly, insofar as the application concerns the fairness of
proceedings, there was no violation of Article 6 § 1 of the Convention.”

(enfasi mizjud)

llli I-insenjament hawn fuq sottomess japplika wkoll ghal Carmelo Luca.
Dan ukoll ghandu jitqies bhala allegat komplici u ko-akkuzat u dan peress
illi allegatament, skond il-prosekuzzjoni, dan kien ser ibiegh xi droga lill-

esponent u tressagq il-qorti wkoll in konnessjoni ma’ dan ir-reat.
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llli pero apparti minn hekk, hemm konsiderazzjoni ohra li trid issir dwar ix-
xhieda taz-zewg persuni imsemmija. Joseph Zerafa iddepona biss waqt I-
inkjesta u allura r-rikorrent ma kellux dritt li jezamina u jikkontrolla dik id-
depozizzjoni. Molto magis Carmelo Luca tressaq biex jixhed quddiem il-
Qorti tal-Magistrati (Malta) bhala Qorti Istruttorja fis-seduta tat-tlieta u 23
(sic) ta’ Settembru 2015 pero waqt dik is-seduta huwa ghazel li ma jixhidx
biex ma jinkriminax ruhu. Konsegwentement ir-rikorrent la jaf x’ser jixhed u
wisq u wisq inqgas ma seta’ jikkontrolla minn qabel ix-xhieda Ii ser tinghata.
lIli I-avukat generali issa qed jindika lil dawn iz-zewg xhieda fil-lista ta’
xhieda tieghu i bi hsiebu jipproduci waqt il-guri. Jekk dan isehh xorta

wahda id-drittijiet tal-esponent ghal smigh xieraq ser jigu lezi.

lIli I-esponent ser jigi mahsud b’xhieda gdida ta’ dawn it-tnejn min-nies
minghajr mhu ser ikollu d-dritt tad-doppju ezami, ghal kuntrarju ta’ xhieda

ohra li jkunu xehedu waqt il-kumpilazzjoni.

llli dan imur proprju kontra sentenzi tal-Qorti Ewropea li jghidu li x-xhieda
trid tkun moghtija fi stadju bikri li fil-kaz taghna tkun il-kumpilazzjoni u mhux
jittaccaw wara fl-istadju tal-guri. Hekk per ezempju s-sentenza

Unterpertinger vs Austria tghid hekk:

“In itself, the reading out of statements in this way cannot be regarded as
being inconsistent with Article 6 88 1 and 3 (d) (art, 6-1, art. 6-3-d) of the
Convention, but the use made of them as evidence must nevertheless
comply with the rights of the defence, which it is the object and purpose of
Article 6 (art. 6) to protect. This is especially so where the person “charged
with a criminal offence”, who has the right under Article 6 8§ 3 (d) (art. 6-3-
d) to “examine or have examined” witnesses against him, has not had an
opportunity at any stage in the earlier proceedings to question the persons

whose statements are read out at the hearing.”
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llli b’analogija |-lezjoni tad-dritt ta’ smigh xieraq fkaz li jixhed Carmelo Luca
hija aktar serja ghaliex I-esponent ser jigi sorpriz waqt il-guri quddiem il-
gurati b’xhieda gdida b’fatti godda li ma jkunx sema’ fl-istadju tal-

kumpilazzjoni.

3. Ghaldagstant ir-rikorrent, ghar-ragunijiet premessi, talab lil din il-Qorti

sabiex:

i. Tiddikjara li, ghar-ragunijiet fuq moghtija, l-istqarrija guramentata ta’
Joseph Zerafa ezebita fil-pro¢eduri kriminali fil-konfront ta’ I-espoennt
u cioe ‘Ir-Repubblika ta’ Malta vs Malcolm Joseph Falzon (Att ta’
akkuza numru 9/2017) u x-xhieda ta’ I-istess Joseph Zerafa, jekk jigi
prodott biex jixhed waqt il-guri, kif ukoll ix-xhieda ta’ Carmelo Luca
fkaz li dan jigi prodott jixhed waqt il-guri jilledu d-drittijiet ta’ I-esponent
ghal smigh xieraq hekk kif sanciti fl-Artikolu 39(1) tal-Kostituzzjoni u |-
Artikolu 6(1) tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem u
kwindi filwaqt li tordna l-isfilz tax-xhieda ta’ dan ix-xhud gja moghtija,
tipprojbixxi i dan jiddeponi fil-guri;

ii. Jekk din il-Qorti takkolji -ewwel aggravju tar-rikorrent allura tordna I-
isfilz tax-xhieda moghtija minn Joseph Zerafa kif hawn fuq spjegat u
tordna li I-istess Joseph Zerafa u kif ukoll Carmelo Luca m’ghandhomx

jixhdu fil-proc¢eduri tal-guri kontra I-esponent, jew

iii. Jekk din il-Qorti takkolji t-tieni aggravju tar-rikorrent allura tordna illi I-
atti jigu rinvjati lura lill-Qorti tal-Maigstrati (Malta) bhala Qorti ta’
Gudikatura Kriminali biex dawn iz-zewg persuni jixhdu quddiem dik il-

Qorti u b’hekk I-esponent jinghata d-dritt ta’ doppju ezami.

Bl-ispejjez.

4. B’digriet moghti nhar |-ghaxra (10) ta’ Marzu 2023, din il-Qorti ordnat in-

notifika tar-rikors kostituzzjonali lill-intimati, illi nghataw ghoxrin (20) jum
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zmien min-notifika ghar-risposta. ll-kawza giet appuntata ghas-smigh
ghall-Hamis, tlettax (13) t'April 2023,

5. Permezz ta’ risposta konguntiva datata tlieta (3) t'April 2023, I-Avukat tal-

Istat u I-Avukat Generali e¢éepew:

a.

llli preliminarjament, |-esponenti jeccepixxu li r-rikorrent ma ezawriex
ir-rimedji ordinarji moghtija lilu mil-ligi. Tant illi in kwantu l|-lanjanza
dwar ix-xhud Carmelo Luca, jirrizulta Ii r-rikorrent ma kienx ressaq
eccezzjoni preliminari dwar dan ix-xhud fiz-zmien moghti lilu a tenur
tal-Artikolu 438(2) tal-Kapitolu 9 tal-Ligijiet ta’ Malta. Ghalhekk din I-
Onorabbli Qorti ghandha, fi kwalunkwe kaz, tiddeklina milli tistharreg
ulterjorament l-ilmenti tar-rikorrent a tenur tal-proviso tal-artikolu 46(2)
tal-Kostituzzjoni ta’ Malta u tal-proviso tal-artikolu 4(2) tal-Kapitolu 319
tal-Ligijiet ta’ Malta; u ghalhekk ir-rikorrent ma ezawriex ir-rimediji

ordinarji;

lli bla hsara ghas-suespost u preliminarjament, I-esponenti je¢cepixxu
I-intempestivita’ ta’ dawn il-proceduri stante li I-proc¢eduri fil-konfront
tar-rikorrent ghadhom ma humiex konkluzi. Sabiex din [-Onorabbli
Qorti tkun tista’ tqis jekk kienx hemm lezjoni tad-dritt ghal smigh xieraq
Jehtieg li tqis it-totalita’ tal-proceduri, haga li ma tistax issir gialadarba
I-proceduri fil-konfront tar-rikorrent ghadhom ma humiex konkluzi, tant

li I-guri ghadu ma giex ic¢elebrat;

llli bla hsara ghas-suespost, |-allegazzjonijiet, il-pretensjonijiet u t-
talbiet tar-rikorrent huma infondati fil-fatt u fid-dritt u ghandhom jigu

michuda;

. llli bla hsara ghas-suespost, sabiex jigi garantit id-dritt ghal smigh

xieraq, is-smigh ghandu jsir fi Zmien ragonevoli, u jinstemgha (sic)
minn Qorti indipendenti u imparzjali mwaqqfa b’ligi. L-Artikolu 6(1) tal-
Konvenzjoni Ewropea dwar il-Protezzjoni tad-Drittijiet tal-Bniedem u

Libertajiet Fondamentali jipprovdi wkoll li s-smigh ghandu jkun pubbliku
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u ghandu jkun quddiem tribunal indipendenti u mparzjali mwaqqaf
b’ligi. Ghaldagstant, jezistu salvagwardji bizzejjed fid-dritt procedurali
nostrali sabiex jovvjaw ghal kull periklu ta’ lezjoni ta’ smigh xieraq,
liema salvagwardji jiggarantixxu proc¢ess xieraq u smigh gust. Fil-kaz
odjern, il-pro¢eduri kriminali inzammu u ser jinkomplu jinzammu minn
Qorti indipendenti u imparzjali, ir-rikorrent ghandu ac¢ess ghall-Qorti,
is-smigh qieghed isir fil-presenza tar-rikorrent, kien debitament assistit,
il-partijiet gew trattati b’'mod ugwali minghajr ebda vantagq pro¢edurali
minn xi persuna fuq ohra, ir-rikorrent nghata I-opportunita’ kollha biex
jiddefendi |-kaz tieghu minghajr xkiel u se jkompli jinghata d-dritt li
jiddefendi I-kaz, u r-rikorrent inghata u ser ikompli jinghata z-Zmien u I-
facilitajiet xierqa ghall-preparazzjoni tal-kaz tieghu. Ir-rikorrent waqt il-
guri se jkollu kull opportunita’ li tippermetti |-ligi sabiex jiddefendi I-kaz
tieghu. Ghaldaqgstant ma hemmx ksur tad-dritt ghal smigh xieraq a
tenur tal-Artikolu 39(1) tal-Kostituzzjoni ta’ Malta u tal-Artikolu 6(1) tal-
Konvenzjoni Ewropea dwar il-Protezzjoni tad-Drittijiet tal-Bniedem u

Libertajiet Fondamentali;

. llli bla hsara ghas-suespost, ghalkemm konfessjoni moghtija minn ko-
akkuzat li tkun inkriminanti fil-konfront tal-ko-akkuzat iehor hija
ammissibbli fil-/igi bis-sahha tal-Artikolu 30A tal-Kapitolu 101 tal-Ligijiet
ta’ Malta, il-persuna li tirrilaxxja tali stqarrija xorta wahda trid taghti x-
xhieda taghha viva voce fil-proc¢eduri. L-Artikolu 30A tal-Kapitolu 101
tal-Ligijiet ta’ Malta jiskatta mekkanizmu fil-ligi fejn dikjarazzjoni
maghmula skond id-dettami tal-istess hi producibbli fil-guri kontra I-ko-
akkuzat li jkun gie implikat biha. S’intendi, jekk dak li stqarr il-persuna
li tirrlaxxja tali dikjarazzjoni f'dan il-kaz Joseph Zerafa ghandux mis-
sewwa jew le hija materja li trid tigi mistharrga mill-gurati fl-istadju tal-
guri meta Joseph Zerafa jingieb biex jixhed viva voce matul il-guri.
Filfatt Joseph Zerafa xehed anke quddiem il-Qorti tal-Magistrati (Malta)
bhala Qorti ta’ Gudikatura Kriminali. Ghalhekk fdan I-istadju tal-
proceduri, certament li kull dikjarazzjoni u xhieda ta’ Joseph Zerafa ma

ghandhiex tigi dikjarata inammissibbli kif mitlub mir-rikorrent;
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f.

llli bla hsara ghas-suespost, ir-rikorrent tramite d-difensuri tieghu ser
ikollu I-jedd i jikkontroezamina x-xhieda kollha mressga mill-Avukat
Generali, ghalhekk inkluz lil Joseph Zerafa u Carmelo Luca.
Ghaldagstant, ma hemmx disparita’ fl-armi bejn il-partijiet, u r-rikorrent
ma huwiex jigi ppregudikat fid-difiza tieghu. Fil-fatt kif inghad mill-Qorti

Kostituzzjonali fis-sentenza fl-ismijiet Anthony Bugeja v. L-Avukat

Generali u r-Registratur tal-Orati Kriminali u Tribunali Kriminali,

ghalkemm il-mertu ma kienx |-istess bhal dak mertu tal-kawza odjerna
‘Jekk ix-xhieda tat-terz — ta’ di Bartolo — issa ssir ammissibbli fil-kaz tal-
attur, dan ma jistax joggezzjona ghaliha ghar-raguni biss illi d-difiza
tieghu tkun aktar facli minghajr dik ix-xhieda. Minkejja dak li jippretendi
l-attur, ma ghandu ebda jedd fondamentali li jinsab innocenti jew li
xhieda li ma jghinuhx ma jithallewx jixhdu. ll-jedd li ghandu hu illi, jekk
Jidhirlu, jaghmel kontro-ezami lil di Bartolo bhala ma jista’ jaghmel

kontro-ezami tax-xhieda kollha tal-prosekuzzjoni.’;

. llli bla hsara ghas-suespost, il-produzzjoni ta’ Joseph Zerafa u Carmelo

Luca il-guri hija sorretta mid-disposizzjonijiet tal-ligi u ghalhekk kemm
I-istqarrija guramentata ta’ Joseph Zerafa, ix-xhieda tal-istess Joseph
Zerafa u x-xhieda ta’ Carmelo Luca fkaz li jigi prodott jixhed waqt il-
guri ma jilledux id-dritt ghal smigh xieraq. Ir-rikorrent ser ikollu d-dritt i
Jjaghmel il-kontro-eZzami ta’ dawn ix-xhieda. Mill-provi prodotti, jirrizulta
¢ar x’kien l-involviment ta’ Carmelo Luca, ghalhekk l-argument Ii r-
rikorrent ‘ser jigi mahsud b’xhieda gdida’ ma jreggix. Fi kwalsiasi kaz,
kemm |-akkuzat u anke I-Avukat Generali ser ikollhom l-opportunita’ li
Jaghmlu I-kontro-ezami tax-xhieda li ser jigi prodotti mill-partijiet fil-gun.
Kif meqjus fis-sentenza fl-ismijiet ‘Darren Aquilina v. L-Onorevoli

Prim Ministru u I-Avukat Generali’:

16. Fost il-provi li tressaq il-prosekuzzjoni hemm il-process verbal li fih
ikun hemm il-provi kollha migbura fl-inkjesta magisterjali, fosthom anke

depozizzjonijiet ta’ xhieda mismugha bil-gurament mill-Magistrat
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J-

Inkwirenti skond id-dispost tal-Artikolu 30A tal-Kap 101. L-Artikolu 550
Jghid li dan id-dokument, meta esebit fil-process kriminali, [u meta
allura hemm |-imputat prezenti], ghandu valur probatorju, u fis-sub-
in¢iz (2) tieghu jaghti d-dritt lill-prosekuzzjoni li tressaq ix-xhieda li
ukoll jaghti d-dritt Ii “... persuna mixlija tista’ wkoll iggib lil kull min trid

minn dawk il-persuni bil-ghan li jsirilha I-kontro-ezami.”

17. Fi kliem iehor ix-xhieda li xehedu (sic) fl-inkjesta magisterjali jistghu
jittellghu bhala xhieda fil-pro¢eduri kriminali, kemm mill-prosekuzzjni,
kif ukoll mill-imputat. Ghaldaqstant din il-Qorti ma tarax li dawn I-artikoli
jimminaw jew jivvjolaw id-dritt tal-imputat ghal smigh xieraq, tenut kont
li x-xhieda li nstemghu fl-inkjesta, u allura fl-assenza ta’ imputat, jistghu
jergghu jittellghu bhala xhieda kemm matul il-kumpilazzjoni, kif ukoll

matul il-guri jekk ikun il-kaz.’

. llli bla hsara ghas-suespost, stante li ma hemmx ksur tad-drittijiet

fundamentali tar-rikorrent, isewgi li din I-Onorabbli Qorti ma ghandhiex
tordna I-isfilz tax-xhieda gia moghtija u lanqas ma ghandha tipprojbixxi
lix-xhieda indikati mill-Avukat Generali milli jiddeponu fil-guri. It-talba
sabiex |-atti jigu rinvijati lil Qorti tal-Magistrati (Malta) bhala Qorti ta’
Gudikatura Kriminali biex ix-xhieda li dwarhom gieghed jilmenta r-
rikorrent jixhdu quddiem dik il-Qorti hija wkoll infondata u ghandha tigi
michuda. Ir-rikorrent ser ikollu kull opportunita’ sabiex jaghmel il-
kontro-ezami tax-xhieda kollha li ser jiddeponu u ghaldaqgstant ma giex

lez u lanqas ser jigi lez id-dritt ghal smigh xieraq.

llli jsegwi ghalhekk li I-allegazzjonijiet u t-talbiet kollha tar-rikorrent

ghandhom jigu michuda fl-intier taghhom.

Salv e¢cezzjonijiet ulterjuri.

Bl-ispejjez kontra r-rikorrent.
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6. B’digriet moghti waqt is-seduta tat-tlettax (13) t'April 2023, din il-Qorti

lagghet it-talba tar-rikorrenti sabiex ikun hemm Zzieda fir-rikors billi fl-ewwel

talba, wara I-kliem “Art 6(1) tal-Konvenzjoni Ewropea tad-Drittijiet tal-

Bniedem?” jigu inseriti I-kliem “u I-art. 14 u tal-Art. 1 tal-Protokoll numru

12 tal-istess Konvenzjoni”, u kkoncediet lill-intimati ghoxrin (20) jum

sabiex jipprezentaw risposta ulterjuri;

7. Permezz ta’ risposta konguntiva ulterjuri datata sebgha u ghoxrin (27)

t'April 2023, I-Avukat tal-Istat u I-Avukat Generali e¢éepew:

a.

llli in kwantu r-rikorrent gieghed jallega ksur tal-Artikolu 14 u tal-Artikolu
1 tal-Protokoll numru 12 tal-Konvenzjoni Ewropea dwar il-Protezzjoni
tad-Drittijiet tal-Bniedem u Libertajiet Fondamentali, |-esponenti
iwiegbu li r-rikorrent fir-rikors promotur ma jfissirx sew kif qieghed
ihossu diskriminat u fuq liema bazi qieghed jallega din id-
diskriminazzjoni. Ghaldaqstant, [|-esponenti qeghdin minn issa

jirrizervaw li jipprezentaw e¢cezzjonijiet ohra jekk ikun il-kaz;

llli bla hsara ghas-suespost, ma hemm Il-ebda ksur tal-Artikolu 14 u I-
Artikolu 1 tal-Protokoll numru 12 tal-Konvenzjoni Ewropea dwar il-
Protezzjoni tad-Drittijiet tal-Bniedem u Libertajiet Fondamnetali u dan
ghaliex ma hemmx diskriminazzjoni fil-konfront tar-rikorrent. Sabiex ir-
rikorrent ikun jista’ jallega li gie lez id-dritt fundamentali tieghu ai termini
tal-imsemmija artikoli Konvenzjonali, jehtieg Ii jipprova Ii saret
diskriminazzjoni fuq bazi ta’ ‘like with like’ u dan ghaliex mhux kull agir

huwa wiehed diskriminatorju;

llli bla hsara ghas-suespost, ir-rikorrent ma jistax jargumenta li gie
zvantaggat meta mqgabbel ma’ haddiehor ghaliex dak il-haddiehor li
ghalhekk qieghed fl-istess pozizzjoni tar-rikorrent u huwa akkuzat
b’reati taht il-Kapitolu 101 tal-Ligijjiet ta’ Malta, gieghed jigi trattat
ezattament bhalu. Ghaldaqgstant, ma hemmx vjolazzjoni tal-Artikolu 14
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u l-Artikolu 1 tal-Protokoll numru 12 tal-Konvenzjoni Ewropea dwar il-
Protezzjoni tad-Drittijiet tal-Bniedem u Libertajiet Fundamentali.

Salv e¢cezzjonijiet ulterjuri.

[I-Qorti

8. Regghet rat ir-rikors Kostituzzjonali tar-rikorrent Malcolm Joseph Falzon
datat sitta (6) ta’ Marzu 2023;

9. Regghet rat ir-risposta konguntiva tal-Avukat Generali u |-Avukat tal-Istat
datata tlieta (3) t'April 2023;

10.Rat id-digriet taghha stess moghti waqt is-seduta tat-tlettax (13) t'April
2023 illi permezz tieghu awtorizzat iz-zieda tal-kliem “u I-Art 14 u tal-Art 1
tal-Protokoll numru 12 tal-istess Konvenzjoni” fl-ewwel talba fir-rikors

promotur;

11.Regghet rat ir-risposta konguntiva ulterjuri tal-Avukat Generali u |-Avukat
tal-Istat datata sebgha u ghoxrin (27) ' April 2023;

12.Semghet ix-xhieda bil-gurament tal-Assistent Registratur Stephania
Calafato Testa, prodotta mir-rikorrent, u I-kontenut tal-pendrive immarkata
Dok SCT1 u d-dokumenti mmarkati Dok SCT2, minna esebiti waqt is-
seduta tal-ghoxrin (20) ta’ Gunju 2023%;

13.Semghet ix-xhieda ulterjuri bil-gurament tal-Assistent Registratur

Stephania Calafato Testa, prodotta mir-rikorrent, u rat id-dokumenti

1 It-traskrizzjoni tax-xhieda taghha tinsab a fol 26-27 tal-process, Dok SCT1 a fol 28 tal-process, u
Dok SCT2 a fol 29 et seq tal-process
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minnha essebiti u mmarkati bhala Dok SCT1 sa Dok SCT7, waqt is-seduta
tat-tnax (12) t'Ottubru 20232;

14.Rat illi r-rikorrent nagas milli jipprezenta nota ta’ sottomissjonijiet fit-terminu

lilu konéess;

15.Rat in-nota ta’ sottomissjonijiet tal-intimati, datata disgha u ghoxrin (29) ta’

Frar 2024 (a fol 62 et seq tal-process);

16.Semghet it-trattazzjoni finali mill-partijiet waqt is-seduta tad-disgha (9) ta’
Mejju 2024;

17.Rat illi din il-kawza giet differita ghas-seduta tal-lum ghas-sentenza,

18.Taghmel is-segwenti konsiderazzjonijiet:

Konsiderazzjonijiet

Fatti tal-Kaz

19. Ghall-fini ta’ kjarezza, u anke peress illi gew esebiti ghadd sostanzjali ta’
dokumenti mill-pro¢eduri penali migjuba fil-konfront tar-rikorrent, din il-
Qorti thoss illi jkun ghaqli illi jigu esposti, in sucéint, il-fatti saljenti tal-kaz

odjern;

20. Jirrizulta lil din il-Qorti mill-atti illi r-rikorrent qieghed prezentement jistenna
illi jigi appuntat il-guri fil-konfront tieghu, fi pro¢eduri fl-ismijiet Ir-Repubblika
ta’ Malta vs Malcolm Joseph Farrugia (Att t Akkuza numru 9/2017). Huwa
gieghed jigi akkuzat b’akkuzi illi graw fzewq episodji separati, u cioe fit-
tlieta (3) ta’ Mejju 2006 u fit-tmienja u ghoxrin (28) ta’ Jannar 2014. Fiz-

2 It-traskrizzjoni tax-xhieda taghha tinsab a fol 38 et seq tal-process, u d-dokumenti minnha esebiti
jinsabu a fol 42 et seq tal-process
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zewq istanzi, izda, I-akkuzi jirrigwardaw negozji ta’ droga, u reati kontra I-

Ordinaza dwar il-Medicini Perikoluzi (Kap 101 tal-Ligijiet ta’ Malta);

21.Fir-rigward tal-akkuzi fil-konfront tar-rikorrent illi allegatament sehhew nhar
it-tlieta (3) ta’ Mejju 2006, kien ghamel stqarrija guramentata ¢ertu Joseph
Zerafa, sabiex jipprevalixxi ruhu mill-Artikolu 29 tal-Kap 101 tal-Ligijiet ta’
Malta, illi fiha implika lir-rikorrent bhala wiehed minn numru ta’ persuni
involuti fnegozju ta’ droga illi sehh fMarsaxlokk illi bih kien gieghed jigi
akkuzat hu stess. Infatti, ittiehdu proceduri kriminali separati fil-konfront ta’
Joseph Zerafa u terzi (Ir-Repubblika ta’ Malta v. Joseph Zerafa et, Att
t'Akkuza Nru 31/2007), illi gew decizi b’mod finali nhar il-hmistax (15) ta’
Dicembru 2015%. Mill-atti tal-pro¢eduri penali mehuda fil-konfront tar-
rikorrent u esebiti fl-atti ta’ din il-kawza, jirrizulta illi Joseph Zerafa deher

hames darbiet fil-proceduri migjuba fil-konfront tar-rikorrent:

i. Ta stqarrija guramentata minn jeddu quddiem il-Magistrat Inkwirenti
fl-ghoxrin (20) ta’ Jannar 2010, ai termini tal-Artikolu 29 tal-Kap 101
tal-Ligijiet ta’ Malta%;

ii. Ta stqarrija guramentata ulterjuri minn jeddu quddiem il-Magistrat
Inkwirenti fil-wiehed u ghoxrin (21) ta’ Jannar 2010, ai termini tal-
Artikolu 29 tal-Kap 101 tal-Ligijiet ta’ Malta®;

iii. Imressaq bhala xhud quddiem il-Qorti tal-Magistrati (Malta) bhala
Qorti Istruttorja fil-Kumpilazzjoni Nru 114/2014 fl-ismijiet Il-Pulizija vs
Malcolm (Malcolm-Joseph) Falzon nhar il-hmistax (15) t'April 2014,
huwa ghazel illi ma jixhidx stante illi kienu ghadhom pendenti I-

proceduri penali fil-konfront tieghu nnifsu®;

3 Vide sentenza tal-Qorti tal-Appell Kriminali esebita bhala Dok SCT1 a fol 42 et seq tal-pro¢ess
4 Process Verbal Nru 92/10 redatt mill-Mag (illum Onor Imh) Dr Doreen Clarke, maghlugq fit-22 ta’
Jannar 2010 dwar Rikors ta’ Joseph Zerafa dwar Dikjarazzjoni Guramentata prezentat nhar 1-20 ta’
Jannar 2010, formanti parti minn Dok SCT1, a fol 38 et seq
5 lbid, a fol 94 et seq Dok SCT1
6 A fol 202 Dok SCT1
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22.

23.

iv. Xehed quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti Istruttorja fil-
Kumpilazzjoni Nru 114/2014 fl-ismijiet ll-Pulizija vs Malcolm (Malcolm-
Joseph) Falzon nhar l-ewwel (1) ta’ Gunju 20167, u d-depozizzjoni

tieghu giet sospiza;

v. Rega’ xehed quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti
Istruttorja fil-Kumpilazzjoni Nru 114/2014 fl-ismijiet II-Pulizija vs
Malcolm (Malcolm-Joseph) Falzon nhar it-tlettax (13) ta’ Lulju 20168,

u d-dritt ta’ kontro-ezami gie riservat;

Mill-banda [-ohra, fdawk illi huma Il-akkuzi fil-konfront tar-rikorrent illi
allegatament sehhew nhar it-tmienja u ghoxrin (28) ta’ Jannar 2014,
Carmelo Luca tressaq bhala xhud quddiem il-Qorti tal-Magistrati (Malta)
bhala Qorti Istruttorja fil-Kumpilazzjoni Nru 114/2014 fl-ismijiet II-Pulizija vs
Malcolm (Malcolm-Joseph) Falzon nhar is-sitta (6) ta’ Marzu 2014°, u nhar
it-tlieta u ghoxrin (23) ta’ Settembru 201520, izda ghazel illi ma jixhidx stante
illi ghadhom pendenti |-pro¢eduri penali mehuda fil-konfront tieghu. II-
proceduri penali fil-konfront ta’ Carmelo Luca ghadhom sal-gurnata tal-lum
pendenti, kif jixhdu d-dokumenti esebiti fl-atti tal-kawza odjerna bhala Dok
SCT2 sa SCT7 a fol 56 et seq tal-process;

Permezz tal-kawza odjerna, ir-rikorrent gieghed jilmenta mill-fatt illi |-
Avukat Generali indika lil Joseph Zerafa u lil Carmelo Luca bhala xhieda
fil-lista ta’ xhieda illi bi hsiebu jipproduci waqt il-guri, mill-uzu tal-istqarrija
guramentata ta’ Joseph Zerafa bhala prova fil-guri. Ir-rikorrent ged
jikkontendi illi bil-produzzjoni ta’ dawn ix-xhieda, sejrin jigu lezi d-drittijiet
tieghu kif sanciti fl-Artikolu 39(1) tal-Kostituzzjoni ta’ Malta, u tal-Artikoli
6(1), 14, u I-Ewwel Artikolu tal-Protokoll Nru 12 tal-Konvenzjoni Ewropea

ghad-Dirittijiet tal-Bniedem.

7 Afol 444 et seq fDok SCT1
8 A fol 460 et seq fDok SCT1
9 Afol 175 fDok SCT1
10 A fol 411 Dok SCT1
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Konsiderazzjonijiet fil-Mertu

A. Rimedji Ordinarji

24.Fl-ewwel paragrafu tar-risposta taghhom, I-intimati je¢cepixxu illi r-rikorrent
ma ezawrixxiex ir-rimedji ordinarji moghtija lilu mil-ligi, stante ill, fil-kaz tax-
xhud Carmelo Luca, huwa ma ressaqgx ec¢¢ezzjoni preliminari dwar dan ix-
xhud fiz-zmien moghti lilu a tenur tal-Artikolu 438(2) tal-Kap 9 tal-Ligijiet ta’
Malta. Ghalhekk I-intimati jsostnu illi din il-Qorti ghandha tiddeklina milli
tistharreg ulterjorament I-ilmenti tar-rikorrent a tenur tal-proviso tal-Artikolu
46(2) tal-Kostituzzjoni ta’ Malta u tal-proviso tal-Artikolu 4(2) tal-Kap 319
tal-Ligijiet ta’ Malta;

25.L-Artikolu 46(2) tal-Kostituzzjoni ta’ Malta jistabbilixxi illi:

(2) W-PrimAwla tal-Qorti Civili ghandu jkollha
gurisdizzjoni originali i tisma’ u tiddecidi kull talba
maghmula minn xi persuna skont is-subartikolu (1) ta’
dan l-artikolu, u tista’ taghmel dawk Il-ordnijiet, tohrog
dawk l-atti u taghti dawk id-direttivi li tqis xierqa sabiex
twettaq, jew tizgura t-twettiq ta’ kull wahda mid-
disposizzjonijiet tal-imsemmija artikoli 33 sa 45
(maghdudin) li ghall-protezzjoni taghhom tkun intitolata

dik il-persuna:

Izda I-Qorti tista’, jekk tqis li jkun desiderabbli li hekk
taghmel, tirrifiuta li teZzercita s-setghat taghha skont dan
is-subartikolu fkull kaz meta tkun sodisfatta Ii mezzi
xierqa ta’ rimedju ghall-ksur allegat huma jew kienu

disponibbli favur dik il-persuna skont xi ligi ohra.
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Mill-banda I-ohra, Artikolu 4(2) tal-Kap 319 tal-Ligijiet ta’ Malta jistabbilixxi

(2) W-PrimAwla tal-Qorti Civili ghandu jkollha
gurisdizzjoni originali li tisma’ u tiddeciedi kull talba
maghmula minn xi persuna skont is-subartikolu (1), u
tista’ taghmel dawk I-ordnijiet, tohrog dawk l-atti u taghti
dawk id-direttivi li tgis xierga sabiex twettaq, jew tizgura
t-twettiq  tad-Drittijiet  tal-Bniedem u Libertajiet
Fundamentali li ghat-tgawdija taghhom tkun intitolata dik

il-persuna:

Izda I-qorti tista’, jekk tqis li jkun desiderabbli li hekk
taghmel, tirrifiuta li tezercita s-setghat taghha skont dan
is-subartikolu fkull kaz meta tkun sodisfatta i mezzi
xierqa ta’ rimedju ghall-ksur allegat huma jew kienu
disponibbli favur dik il-persuna skont xi ligi ordinarja

ohra.

26.Referenza ssir ghal dak illi gie ritenut mill-Qorti Kostituzzjonali fis-sentenza

moghtija fl-ismijiet Elvia Scerri et vs Awtorita’ tad-Djar et'!, fejn intgal:

31. llli huwa risaput li bil-provisos ghall-Artikolu 46(2) tal-
Kostituzzjoni u [|-Artikolu 4(2) tal-Konvenzjoni, il-
Legislatur halla fid-diskrezzjoni prudenti tal-Prim’Awla fil-
gurisdizzjoni kostituzzjonali taghha biex, min-naha |-
wahda ma jithallewx isiru kawzi kostituzzjonali jew taht il-
Kap 319 inutilment, izda min-naha I-ohra jigi assigurat li
Fkazijiet li jimmeritaw li jigu ezaminati sew taht il-lenti
Kostituzzjonali jew tal-Konvenzjoni, dawn jigu hekk
ezaminati fid-dawl tar-rimedju jew rimedji li huma jew

kienu disponibbli favur il-persuna li tkun ged tallega

11 Rik Nru 59/2010, Qorti Kostituzzjonali, 13 t’April 2018
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vjolazzjoni tad-drittijiet fundamentali taghha.
Indubitament, il-provisos marbutin maz-zewg Artikoli
appena msemmija ma humiex intizi biex il-Qorti tahrab
mir-responsabbilita’ li tiehu konjizzjoni ta’ ilmenti ta’
natura kostituzzjonali, izda mill-perspettiva |-ohra wiehed
irid iqgis li jekk hemm jew kien hemm rimedji ordinarji
adegwati u effettivi, il-Qorti fil-qurisdizzjoni taghha
kostituzzjonali ghandha I-fakolta’ tidderigi ruhha lejn ir-
rifjut tal-ezer¢izzju tas-setghat taghha taht I[-Artikoli
kostituzzjonali u konvenzjonali fuq indikat, izda dejjem
mehud kont tal-gravita’ tal-lezjoni lamentata, il-
konsegwenzi ghall-applikant tal-istess lezjoni u I-interess
aktar generali tal-pubbliku filli tigi kjarifikata I-pozizzjoni

kostituzzjonali.

27.11-Qorti Kostituzzjonali taghmel imbaghad f'din is-sentenza referenza ghall-
insenjament taghha f'sentenza ohra moghtija minnha stess fl-ismijiet
Olena Tretyak vs Direttur taé-Cittadinanza u Expatriate Affairs'?, fejn

kienet elaborat kif isegwi:

llli dwar din I-e¢cezzjoni, ghandu jinghad li I-Qorti jkollha,
min-natura tal-ec¢ezzjoni nfisha, tqisha fuq il-bazi ta’ dak
li jidher mill-atti prima facie. Ma jistax ikun mod iehor,
ghaliex jekk il-Qorti kellha tidhol biex tqis il-provi fil-
mertu, jkun ifisser li diga’ tkun qieset li hija sejra twettaq
il-gurisdizzjoni taghha. Min-naha I-ohra, il-fatt li I-Qorti
fdan I-istadju, tghid li hija sejra twettaq is-setghat li
ghandha biex tisma’ l-kaz ma ffissirx li b’hekk I-ilment tar-
rikorrenti huwa wiehed misthoqq jew li, minn dak Ii
jJirrizulta, ma jistax ikun li l-azzjoni tieghu tirrizulta li
kienet, wara kollox, wahda fiergha jew mahsuba biss
biex iddejjaq;

12 Appell Nru 22/2005, Qorti Kostituzzjonali, 16 ta” Jannar 2006
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[...]

llli I-ezistenza ta’ rimedju iehor lill-parti li tressaq azzjoni
ta’ allegat ksur ta’ jedd fondamentali taht il-Kostituzzjoni
jew taht il-Konvenzjoni ghandha tirrizulta lill-Qorti bhala
stat ta’ fatt attwali u obbjettiv, u d-diskrezzjoni Ii tista’
twettaq il-Qorti biex ma tezercitax is-setghat taghha “jekk
tqgis li jkun desiderabbli li hekk taghmel” minhabba I-
ezistenza ta’ rimedju iehor hija decizjoni fuq tali stat ta’
fatt. Kemm hu hekk, huwa biss meta jew jekK jirrizulta lill-
Qorti bhala fatt li (kien) jezisti rimedju iehor effettiv lir-
rikorrent li I-Qorti tista’ tiddelibera jekk ghandhiex twarrab
milli tezercita s-setgha taghha li tisma’ I-ilment imressaq
guddiemha [Ara Kost. 31.5.1999 fil-kawza fl-ismijiet
Zahra v. Awtorita’ tal-lppjanar (Kollez. Vol:
LXXXINN.i.179)]. Fkaz li ma jirrizultax li kien hemm
rimedju iehor xieraq, il-Qorti trid tiehu konjizzjoni tal-
ilment, u fkaz |li kien hemm rimedju iehor, il-Qorti
jibqghalha s-setgha |Ii tiddeciedi li ma eccediex I-

ezercizzju tas-setgha taghha;

[l ma jrid bl-ebda mod jintesa li d-diskrezzjoni li I-Qorti
ghandha fdan ir-rigward trid titwettaq b’mod korrett u
mmirata lejn I-iskop li I-legislatur ried li jilhaq biha: jigifieri,
li filwaqt li ma jithallewx isiru kawzi kostituzzjonali bla
bzonn, min-naha |-ohra ma jigrix li, minhabba thaddim
“liberali” tad-diskrezzjoni, persuna tinzamm milli tmexxi ‘I
quddiem azzjoni bhal din meta jkun jidher li I-kaz huwa
wiehed serju li jimplika t-telf jew tnaqqir ta’ jedd
fondamentali ghal dik il-persuna. Kif inghad dan I-ahhar
f’dan ir-rigward, din id-diskrezzjoni ghandha dejjem tigi

wZzata fl-ahjar interess tal-amministrazzjoni tal-gustizzja,
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biex, min-naha I-wahda, il-Qrati ta’ indoli kostituzzjonali
ma jsibux ma’ wicchom kawzi li messhom jew setghu
tressqu quddiem Qrati ohrajn kompetenti jew li dwarhom
messhom jew setghu jitfittxu rimedji ohrajn im¢ahhda
mir-rimedji li ghandha jedd tfittex taht il-Kostituzzjoni jew
taht il-Kap 319 tal-Ligijiet ta’ Malta [Kost. 27.2.2003 fil-
kawza fl-ismijiet John Sammut vs Awtorita’ tal-lppjanar
et];

llli meta jinghad li jkun hemm rimedju iehor xieraq,
dejjem ikun qieghed jitfisser li tali rimedju jrid jitqies fid-
dawl tal-ksur tal-jedd fondamentali li jkun qed jigi allegat
li nkiser jew li jkun mhedded li sejjer jinkiser: ghandu jkun
rimedju accessibbli, xieraq, effettiv u adegwat biex
jindirizza |-ksur jew theddid ta’ ksur lamentat [Ara Kost
5.4.1991 fil-kawza fl-ismijiet Vella vs Kummissarju tal-
Pulizija et (Kollez. Vol: LXXV.i.106)]. M’hemmx ghalfejn
li, biex jitgies bhala effettiv, ir-rimedju jintwera bhala
wiehed li se jaghti lir-rikorrent suc¢cess garantit, bizzejjed
li jintwera li jkun wiehed li jista’ jigi segwit b’mod prattiku,
effettiv u effikaci [PA Kost 9.3.1996 fil-kawza fl-ismijiet
Clitton Borg vs Kummissarju tal-Pulizija (mhux
pubblikata)];

28.Finalment, imbaghad, il-Qorti Kostituzzjonali taghmel referenza ghal
numru ta’ princCipji, bhal spec¢i check-list jew linjigwida, illi ghandhom
iwasslu lil Qorti sabiex tqgis jekk huwiex minnu jew le li r-rikorrent kellu ghad-

disposizzjoni tieghu rimedju alternattiv effettiv:

Fost dawn il-principji wiehed isib li (a) meta jidher ¢ar li
jezistu mezzi ordinarji disponibbli ghar-rikorrent biex
jikseb rimedju ghall-ilment tieghu, ir-rikorrent ghandu

jirrikorri ghal tali mezzi qabel ma jirrikorri ghar-rimedju
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kostituzzjonali, u huwa biss wara li jkun fittex dawk il-
mezzi jew wara li jidher li dawk il-mezzi ma jkunux
effettivament disponibbli li ghandu jintuza r-rimedju
kostituzzjonali; (b) li d-diskrezzjoni li tuza I-Qorti biex tqis
Jjekk ghandhiex twettaq is-setghat taghha li tisma’ kawza
ta’ natura kostituzzjonali ghandha torbot, sakemm ma
tingiebx xi raguni serja u gravi ta’ illegalita’, ingustizzja
jew zball manifest fl-uzu taghha; (c) m’hemm [-ebda
kriterju stabbilit minn qabel dwar |-uzu tal-imsemmija
diskrezzjoni, billi kull kaz jehtieg jigi mistharreg fuq ic-
Cirkostanzi tieghu; (d) in-nuqqas wahdu ta’ tehid ta’
mezzi ordinarji mir-rikorrent m’huwiex raguni bizzejjed
biex Qorti ta’ xejra kostituzzjonali taqtaghha li ma tuzax
is-setghat taghha Ii tisma’ I-lment, jekk jintwera li I-
imsemmija mezzi ma kinux tajbin biex jaghtu rimedju
shih lir-rikorrent ghall-ilment tieghu; (e) in-nuqqas ta’
tehid ta’ rimedju ordinarju — ukoll jekk seta’ kien ghal
kollox effettiv biex jindirizza I-ilment tar-rikorrent —
minhabba I-imgiba ta’ haddiehor m’ghandux ikun raguni
biex il-Qorti twarrab is-setghat taghha Ii tisma’ I-ilment
kostituzzjonali tar-rikorrent [PA (Kost) VDG 9.2.2000 fil-
kawza fl-ismijiet Victor Bonavia vs. L-Awtorita’ tal-
Ippjanar et]; (f) I-ezeréizzju minn Qorti (tal-ewwel grad)
tad-diskrezzjoni taghha bla tistharreg il-materja
necessarja li fugha tali diskrezzjoni ghandha titwettaq,
Jaghti lill-Qorti tat-tieni grad is-setgha Ii twarrab dik id-
diskrezzjoni [Ara Kost 7.3.1994 fil-kawza fl-ismijiet Vella
vs Bannister et (Kollez Vol LXXVII.1.48) u Kost
12.12.2002 fil-kawza fl-ismijiet Visual & Sound
Communications Ltd vs Il-Kummissarju tal-Pulizija et]; u
(g) meta r-rimedju jaqa’ fil-kompetenza ta’ organu iehor
jew meta s-smigh tal-ilment tar-rikorrent se jwassal biex

l-indagni gudizzjarja u I-process I-iehor tas-smigh tar-

Page 23 of 39



rimedju ordinarju jkunu duplikazzjoni ta’ xulxin, il-Qorti
kostituzzjonali ghandha ttendi lejn ir-rifijut li tuza s-
setghat taghha kostituzzjonali, sakemm I-indagni
gudizzjarja tal-kaz ma tkunx, min-natura taghha,
ixxaqleb izjed lejn kwistjoni kostituzzjonali [PA Kost
29.10.1993 fil-kawza fl-ismijiet Maria Gaffarena vs

Kummissarju tal-Pulizija (mhux pubblikata)];

29.1l-punto di partenza huwa, bla dubju, dak illi gieghed jitlob ir-rikorrent fil-
kawza odjerna, u cioe: (a) ordni tal-isfilz tax-xhieda li ga nghatat minn
Joseph Zerafa, u projbizzjoni illi Joseph Zerafa u Carmelo Luca jiddeponu
fil-guri; jew (b) illi I-atti jigu rinvjati lura lill-Qorti tal-Magistrati (Malta) bhala
Qorti ta’ Gudikatura Kriminali, biex dawn iz-zewg xhieda jixhdu quddiem
dik il-Qorti, u b’hekk ir-rikorrent jinghata d-dritt ta’ doppju ezami.
Ghaldagstant jirrizulta illi dak illi ged jintalab fil-kaz ta’ Carmelo Luca, huwa
illi jigi projbit milli jixhed fil-guri, jew illi jintalab jixhed quddiem il-Qorti tal-
Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali wara li jergghu jigu
lilha rinvjati |-atti;

30.L-Artikolu 438(2) tal-Kap 9 tal-Ligijiet ta’ Malta jaghti lill-akkuzat id-dritt illi,
permezz ta’ nota prezentata fir-Registru tal-Qorti mhux aktar tard minn
hmistax-il jum tax-xoghol mid-data illi biha jigi notifikat bl-att t'akkuza u n-
nota ta’ xhieda, dokumenti u oggetti ohra li jkollu I-hsieb li jipproduci fil-guri,
jaghti avviz dwar, inter alia, kull ec¢ezzjoni dwar ammissibbilita’ tal-provi li

jkollu |-hsieb li jaghti;

31.Fl-atti ta’ din il-kawza gew esebiti wkoll I-atti tal-Appell Nru 9/17 quddiem
il-Qorti tal-Appell Kriminali fl-ismijiet Ir-Repubblika ta’ Malta vs Malcolm
Joseph Falzon, liema appell gie intavolat mid-decizjoni dwar |-
eccezzjonijiet preliminari sollevati mir-rikorrent quddiem il-Qorti Kriminali.

Jirrizulta mir-rikors t'appell tar-rikorrent stess®® illi l-unika eccezzjoni
)

13 Afol 1 et seq fid-dokument imsemmi Appell 9-2017 formanti parti minn Dok SCT1
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preliminari illi setghet b’xi mod taghmel referenza ghax-xhieda prospettiva

ta’ Carmelo Luca kienet il-hames (5) e¢¢ezzjoni, u cioe:

5. L-inammissibilita’ tal-partijiet ta’ I-atti processwali fl-
ismijiet premessi relatati ma’ proceduri ta’ terzi u inkluzi
biss biex joholqu pregudizzju ingust lill-esponent, liema
eccezzjoni ta’ inammissibilita’ qed tinghata in bazi ghal

nuqqas ta’ rilevanza manifesta;

Madanakollu, fl-istess rikors stess, ir-rikorrent jghid, “llli permezz ta’ nota

J

pprezetata fl-10 ta’ Dicembru, 2018, I-esponent irtira |-hames
eccezzjoni.* Ghaldagstant ma jirrizultax lil din il-Qorti illi r-rikorrent
issolleva xi ec¢ezzjoni dwar il-fatt illi Carmelo Luca gie indikat bhala xhud
tal-Avukat Generali. Dan b’kunrtast mal-e¢éezzjonijiet preliminari sollevati
mir-rikorrent akkuzat fir-rigward tal-ammissibilita’ 0 meno ta’ Joseph Zerafa

bhala xhud u l-istqarrija guramentata tieghu;

32.Konsegwentement, din il-Qorti tqis illi ghandhom ragun [-intimati

jeccepixxu illi, fil-kaz ta’ Carmelo Luca, ir-rikorrent nagas milli jezawrixxi
ruhu mir-rimedju ordinarju a dispozizzjoni tieghu fit-termini tal-Artikolu
438(2) tal-Kap 9 tal-Ligijiet ta’ Malta, liema rimedju ordinarju kellu I-
possibilta’ illi jaghti lir-rikorrent l-istess rimedju illi gieghed jigi minnu mitlub
fil-kawza odjerna. Ghaldagstant, din il-Qorti tgis illi hija ghandha tiddeklina

milli tistharreq ulterjorment l-ilmenti tar-rikorrent in kwantu dawn

jaghmlu referenza ghall-produzzjoni ta’ Carmelo Luca bhala xhud fil-

quri illi ghandu jigi celebrat fil-konfront tar-rikorrent, u dan fit-termini

tal-proviso tal-Artikolu 46(2) tal-Kostituzzjoni ta’ Malta, u I-proviso tal-
Artikolu 4(2) tal-Kap 319 tal-Ligijiet ta’ Malta.

14 Vide wkoll nota tal-akkuzat a fol 61 tad-dokument imsemmi Jury fol 1-207 formanti parti minn Dok

SCT1
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B. Artikolu 39 tal-Kostituzzjoni ta’ Malta u I-Artikolu 6 tal-Konvenzjoni

Ewropea: Intempestivita’ tal-Proceduri Odjerni

33.Fit-tieni paragrafu tar-risposta taghhom, I-intimati jeccepixxu I-
intempestivita’ tal-proceduri odjerni, stante li I-pro¢eduri fil-konfront tar-
rikorrent ghadhom m’humiex konkluzi, u li sabiex din il-Qorti tkun tista’ tqis
jekk hemmx lezjoni tad-dritt ghal smigh xieraq, jehtieg li tqis it-totalita’ tal-

proc¢eduri;

34.Gialadarba din il-Qorti diga’ ddikjarat illi ser tinvoka |-proviso tal-Artikolu
46(2) tal-Kostituzzjoni ta’ Malta u I-proviso tal-Artikolu 4(2) tal-Kap 319 tal-
Ligijiet ta’ Malta fir-rigward tat-talbiet illi jirrigwardaw lil Carmelo Luca, din
iI-Qorti sejra tghaddi sabiex tindirizza t-tieni ec¢¢ezzjoni sollevata mill-

intimati unikament fir-rigward tat-talbiet illi jirrigwardaw lil Joseph Zerafa;

35.Huwa s’issa ben saput illi meta wiehed jitkellem dwar id-dritt ghal smigh
xieraq kif protett mill-Artikolu 39 tal-Kostituzzjoni ta’ Malta u I-Artikolu 6 tal-
Konvenzjoni Ewropea, wiehed ghandu jikkunsidra |-process penali fit-
totalita’ tieghu, u mhux b’mod spezzat, jew b’referenza fuq incidenti
partikolari. Dan stante illi gialadarba I-pro¢ess kriminali jkun ghadu ma giex
mitmum, ikun ghadu ma giex maghruf kif u taht liema cCirkostanzi I-akkuzat
ikun ser jigi zvantaggjat. Infatti, il-Qorti Kostituzzjonali, fis-sentenza

moghtija fl-ismijiet Joseph Lebrun vs L-Avukat Generali et'5, irriteniet:

23. Inoltre, f'dan I-istadju meta |-guri ghad irid isir, wiehed
ma jistax jagbad u jgis b’mod izolat prova li hemm fl-atti
tal-kompilazzjoni. Il-gurisprudenza hi ¢ara i fejn I-ilment
jitratta dwar il-jedd fundamentali ghal smigh xieraq fil-
kors tal-proceduri kriminali minhabba certu provi fl-atti,
wiehed irid jikkunsidra I-process fit-totalita tieghu sabiex
jasal ghall-konkluzjoni. F’dan il-kuntest il-Qorti taghmel

referenza ghal dak Ii qalet fis-sentenza Romario

15 Rik Nru 221/22/1, Qorti Kostituzzjonali, 24 ta’ Gunju 2024
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Barbara v. L-Avukat Generali tat-12 ta’ Lulju, 2023 u I-

gurisprudenza saret referenza ghaliha.

36.1s-sentenza moghtija fl-ismijiet Ramon Fenech vs L-Avukat tal-Istat'®
kienet titratta mertu simili hafna ghal dak odjern, fejn Fenech allega illi I-
uzu ta’ xhieda ta’ ko-akkuzat illi xehed waqt li kien ghad hemm proc¢eduri
kriminali kontrih konnessi mal-kaz tal-attur, kien wassal u/jew ser iwassal
ghall-ksur tal-jedd fundamentali ghal smigh xieraq. llI-Qorti Kostituzzjonali

galet:

21. Ghalkemm dak li xehed Sancto fis-16 u 17 ta’ Frar
2011 fih innifsu hu prova, |-Imhallef li jippresjedi I-Qorti
Kriminali fil-guri ser jaghmel indirizz lill-gurati skont I-Art.
465 tal-Kodici Kriminali u hemm ukoll dritt ta’ appell.
Dan apparti li Sancto xorta ser ikollu jixhed fil-guri u
wiehed ma jistax joqghod jispekula x’ser jghid. Lanqas
mhu maghruf xjjista jirrizulta minn provi ohra li jressagq I-
Avukat Generali jew l-attur innifsu, apparti |-fatt li -attur
ser ikun jista’ jimpunja I|-kredibilita ta’ Sancto kemm
waaqt il-guri u kif ukoll feventwali appell fkaz ta’ sejbien
ta’ htija. Fi¢-Cirkostanzi galadarba I-quri ghad irid isir,
ghad hemm |-opportunita li jsir stharrig, jitressqu provi u
jsiru argumenti dwar kif sar il-patteggjament bejn ix-
xhud Sancto u |-prosekuzzjoni, fliema stadju sar, u li dik
ix-xhieda nghatat b’'weghda jew twebbil ta’ vantagg. 1d-
difiza ghad ghandha l-opportunita li waqt il-guri timpunja
I-kredibilita ta’ Sancto. Hu biss wara i jsir il-guri u jigu
konkluzi I-proc¢eduri kriminali kollha kontra I-attur li jkun
jista’ jsir qudizzju dwar dak li I-QEDB tirreferi ghalih

bhala l-overall fairness of the criminal proceedings.

16 Rik Nru 55/22/1, Qorti Kostituzzjonali, 25 t'Ottubru 2023
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22. Pero kif rajna fdan il-kaz il-kwistjoni hi dwar I-
ammissibilita tax-xhieda ta’ Sancto bhala prova
minhabba li I-attur isostni li skont il-ligi kriminali ma kienx
xhud kompetenti meta xehed billi kien hemm proceduri
kriminali kontrih ukoll li kienu ghadhom sub judice.
Kwistjoni li giet trattata u nghatat sentenza dwarha I-
ewwel mill-Qorti Kriminali u mbaghad mill-Qorti tal-
Appell Kriminali. Process li fih I-attur ghamel I-argumenti
tieghu u I-qrati ta’ gurisdizzjoni kriminali ddecidew.
F’dak I-istadju |-attur altru milli kellu smigh xieraq. ll-fatt
li ma jagbilx mal-konkluzjoni li waslu ghaliha dawk il-
qrati ma jfissirx li hu vittma ta’ ksur tal-jedd fundamentali

ghal smigh xieraq.

37.Applikati b’analogija dawn il-principji ghall-kaz odjern, din il-Qorti taghmel

is-segwenti osservazzjonijiet:

a. Meta xehed Joseph Zerafa quddiem il-Qorti tal-Magistrati (Malta)
bhala Qorti Istruttorja wara illi gew decizi b’'mod definittiv il-proc¢eduri
penali fil-konfront tieghu, ir-rikorrent ghazel illi ma jissuggettax lil
dan ix-xhud ghal kontro-ezami. In-nuqqas tieghu illi jikkontro-
ezamina lix-xhud kienet ghalhekk decizjoni tieghu, u ma gie bl-ebda

mod allegat u/jew pruvat illi ie rifjutat lilu dan id-dritt;

b. Diga giet moghtija lir-rikorrent il-possibilta’ illi joggezzjona ghall-
produzzjoni ta’ dan ix-xhud, dritt illi huwa uzufruwixxa ruhu minnu
permezz tal-ec¢ezzjonijiet preliminari minnu sollevati quddiem il-
Qorti Kriminali, u l-appell minnu intavolat mid-decizjoni tal-Qorti
Kriminali quddiem il-Qorti tal-Appelli Kriminali. Hekk kif nghad fis-
sentenza Fenech appena ¢itata, il-fatt illi r-rikorrent ma gabilx mad-
decizjoni tal-Qrati ta’ Jurisdizzjoni Kriminali ma jfissirx illi

b’dagshekk gie lez id-dritt fundamentali tieghu ghal smigh xieraq;
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c. Joseph Zerafa ghadu jrid jixhed fil-guri, bid-dritt tar-rikorrent illi
jikkonduc¢i kontro-ezami tal-istess xhud sabiex jimpunja l-istess

xhieda u l-istqarrija guramentata illi ghamel Joseph Zerafa stess;

d. ll-gurati ser jaslu ghad-decizjoni taghhom wara illi jkun sar I-indirizz
llhom mill-Imhallef sedenti u a bazi tal-provi kollha prodotti
quddiemhom mill-partijiet, b’dana illi r-rikorrent ghad ghandu kull
dritt illi jgib kwalsiasi prova illi tista’ b’xi mod tikkontradixxi dak illi

xehed u ghad irid jixhed is-Sur Zerafa;

e. F’kaz illi r-rikorrent jinstab hati mill-gurija, huwa jibgaghlu wkoll id-

dritt tappell;

38.Dawn huma kollha, fil-fehma tal-Qorti, salvagwardji ghad-dritt tar-rikorrent
ghal smigh xieraq, u whud minnhom huma salvagwardiji illi r-rikorrent
ghadu ma kellux l-opportunita’ illi jutilizza, ghaliex il-guri ghadu jrid jigi
Celebrat. Ghaldagstant, din il-Qorti tgis illi ghandhom ragun I-intimati
jsostnu illi I-pro¢eduri odjerni huma intempestivi in kwantu r-rikorrent
gieghedi sostni illi ser jigi lez id-dritt tieghu ghal smigh xieraq, stante illi: (a)
fil-prezent ma jistghux jigu kkonsidrati I-proceduri mehuda fil-konfront tar-
rikorrent as a whole; u (b) fi kwalunkwe kaz u minghajr pregudizzju ghal
dan il-punt, mill-provi illi tressqu dwar l-andament tal-pro¢eduri penali
mehuda fil-konfront tar-rikorrent s’issa, jirrizulta illi r-rikorrent nghata I-
possibilta’ illi jaghmel kontro-ezami ta’ Joseph Zerafa sahansitra anke waqt
iI-Kumpilazzjoni, anke jekk ir-rikorrent nagas milli juzufruwixxi ruhu minn
dan il-jedd. Ghaldaqgstant jirrizulta illi mhux minnu dak illi jsostni r-rikorrent
fir-rikors promotur fil-kawza odjerna, u cioe illi Joseph Zerafa xehed biss fl-

istadju ta’ I-inkjesta u mhux waqt il-kumpilazzjoni;

39.Din il-Qorti hija wkoll konfortata fil-fehma taghha mid-decizjoni tal-Qorti ta’

Strasburgu moghtija fl-ismijiet Kostovski v. The Netherlands?'’, u cioe:

17 Appl Nr 11454/85, QEDB, 20 ta’ Novembru 1989
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41. In principle, all the evidence must be produced in
the presence of the accused at a public hearing with a
view to adversarial argument (see the above-mentioned
Barbera, Messegué and Jabardo judgment, Series A no.
146, p. 34, 8§ 78). This does not mean, however, that in
order to be used as evidence statements of witnesses
should always be made at a public hearing in court: to
use as evidence such statements obtained at the pre-
trial stage is not in itself inconsistent with paragraphs 3
(d) and 1 of Article 6 (art. 6-3-d, art. 6-1) provided the

rights of the defence have been respected.

As arule, these rights require that an accused should be
given an adequate and proper opportunity to challenge
and question a witness against him, either at the time the
withess was making his statement or at some later stage
of the proceedings (see, mutatis mutandis, the
Unterpertinger judgment of 24 November 1986, Series A
no. 110, pp. 14-15, § 31).

Hekk kif gia gie osservat aktar ‘il fuq, filwaqt illi huwa minnu illi r-rikorrent
ma kellux id-dritt ta’ kontro-ezami fil-mument illi fih Joseph Zerafa ghamel
l-istqarrija guramentata tieghu ai termini tal-Artikolu 29 u I-Artikolu 30A tal-
Kap 101 tal-Ligijiet ta’ Malta, huwa diga kellu (waqt il-Kumpilazzjoni), u
ghadu ser ikollu d-dritt illi jikkkonduci kontro-ezami tal-istess xhud waqt il-
guri, b’dana ghalhekk illi d-dritt tieghu ghal smigh xieraq ma jidhirx illi huwa

friskju illi jigi lez;
40.Ir-rikorrent ghamel referenza ghal diversi decizjonijiet tal-Qorti Ewropea fir-

rikors promotur, u din il-Qorti sejra, ghall-fini ta’ kompletezza, tindirizzahom

wahda wahda:

Page 30 of 39



Adamco v. Slovakia: 1I-Qorti Ewropea sabet ksur tad-dritt ghal
smigh xieraq ghaliex l-uzu ta’ xhieda ta’ persuna suspettata illi
kellha x’tagsam fir-reat illi bih kien ged jigi akkuzat Adamco fil-guri
‘was not accompanied by appropriate safeguards so as to ensure
the overall fairness of the proceedings”. Dan stante illi, inter alia, (a)
‘the advantage obtained by M. went beyond a reduction of sentence
or financial benefit, but practically meant impunity for an offence of
unlawful killing”, (b) “As regards any judicial review of matters
concerning M’s plea-bargain arrangements in the applicant’s own
trial, as has been noted above, the review by the appellate court
was inadequate [...] whereas the higher courts failed to respond to
his argument altogether”, u (c) “all the decisions concerning the
prosecution of M. were taken under the sole responsibility of the
prosecution service with no element of any judicial control”. Mhux
talli, ghalhekk, din is-sentenza ma taghtix konfort lit-tezi tar-
rikorrent, izda talli tkompli sahansitra tikkonferma t-tezi tal-intimati
illi, hekk kif galet il-Qorti Ewropea stess fl-istess sentenza citata mir-
rikorrent, “The Court’s primary conern under Article 6 § 1 is to
evaluate the overall fairness of the criminal proceedings”, haga illi
din il-Qorti m’ghandha, fil-prezent, I-ebda possibilita’ illi taghmel
gialadarba |-pro¢eduri penali fil-konfront tar-rikorrent ghadhom

pendenti;

Habran and Dalem v. Belgium: Fil-paragrafu illi jsegwi dak
riprodott mir-rikorrent fir-rikors promotur, il-Qorti Ewropea galet, ‘the
Convention does not preclude reliance, at the preliminary
investigation stage and where the nature of the offence may warrant
it, on sources such as anonymous informants. However, the
subsequent use of such sources by the trial court to found a
conviction is a different matter and is acceptable only if adequate
and sufficient safeguards against abuse are in place, in particular a
clear and foreseeable procedure for authorising, implementing and

supervising the investigative measures in question”, u kompliet fil-
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paragrafu ta’ wara illi, “the use of statements of dubious origin does
not render the holding of a fair trial impossible”. Qalet ukoll il-Qorti
Ewropea, “at no stage in the proceedings were the applicants
prevented from disputing the reliability of the witnesses or the
content and credibility of their statements” u “at no stage in the
proceedings did the prosecution rely on non-disclosed facts, and
that such facts were never brought to the attention of the jury”,
b’dana ghalhekk illi, “the proceedings as a whole were surrounded
by sufficiently solid guarantees and were not unfair vis-a-vis either
of the applicants.” Dan huwa prec¢izament dak illi gieghda ssostni
din il-Qorti fdin id-decizjoni, u cioe illi, kuntrarjament ghal dak illi ged
isostni r-rikorrent, il-fatt innifsu illi tintuza stqarrija moghtija fl-
inkjesta, fejn ma kienx hemm dritt ghal doppio esame, ma |fissirx,
minnu nnifsu, illi §ie lez jew ser jigi lez id-dritt tar-rikorrent ghal smigh
xieraq, gialadarba hemm garanziji ohra proc¢edurali illi permezz

taghhom jigi salvagwardjat dan id-dritt tar-rikorrent;

Unterpertinger v Austria: F'dan il-kaz, ix-xhieda illi kienu taw I-
istqarrija illi a bazi taghha gie kundannat I-akkuzat, kienu rrifjutaw illi
jixhdu fil-guri, b’dana ghalhekk illi I-akkuzat ma kellux |I-opportunita’
illi jikkonduci kontro-ezami taghhom. Il-Qorti Ewropea qalet,
“Admittedly, it was for the Court of Appeal to assess the material
before it as well as the relevance of the evidence which the accused
sought to adduce; but Mr. Unterpertinger was nevertheless
convicted on the basis of "testimony" in respect of which his defence
rights were appreciably restricted.” Ghal darb’ohra, din il-Qorti
tirrileva illi sahansitra anke din is-sentenza tissostanzja s-
sottomissjonijiet tal-intimati, u ssahhah il-fehma ta’ din il-Qorti, illi I-
pro¢eduri odjerni, in kwantu jirrigwardaw |-allegata lezjoni tal-
Artikolu 39 tal-Kostituzzjoni ta’ Malta u I-Artikolu 6 tal-Konvenzjoni
Ewropea, huma intempestivi, stante illi, fdan l-istadju, il-pro¢eduri

penali fil-konfront tar-rikorrent ghadhom pendenti;
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41.Ghaldagstant, fid-dawl tal-premess, din il-Qorti sejra tghaddi sabiex tilga’,
fdak illi jirrigwarda x-xhieda gia moghtija minn Joseph Zerafa u I-
produzzjoni ta’ Joseph Zerafa bhala xhud fil-guri illi ser jigi celebrat fil-
konfront tar-rikorrent, it-tieni ec¢ezzjoni sollevata mill-intimati, u tiddikjara
illi I-ilment tar-rikorrent f'dak illi jirrigwarda x-xhieda ta’ Joseph Zerafa huwa

intempestiv, b’dana illi sejra tastjeni milli tiehu konjizzjoni ulterjuri tieghu.

C. Artikolu 14 tal-Konvenzjoni Ewropea

42.L-Artikolu 14 jistabbilixxi illi:

It-tgawdija tad-drittijiet u libertajiet kontemplati f* din il-
Konvenzjoni ghandha tigi assigurata  minghajr
diskriminazzjoni ghal kull raguni bhalma huma s-sess,
razza, kulur, lingwa, religjon, opinjoni politika jew opinjoni
ohra, origini nazzjonali jew socCjali, asso¢jazzjoni ma’

minoranza nazzjonali, proprjeta’, twelid jew status iehor.

43.L-Artikolu 14 ma jistax jingara in izolament, izda ghandu jingara fid-dawl
tad-drittijiet I-ohra fil-Konvenzjoni. Jghid infatti I-Guide on Article 14 of the

European Convention on Human Rights?é:

3. The Court has frequently underlined that Article 14
merely complements the other substantive provisions of
the Convention and the Protocols (Molla Sali v. Greece
[GC], 2018, § 123; Carson and Others v. the United
Kingdom [GC], 2010, § 63; E.B. v. France [GC], 2008, §
47; Marckx v. Belgium, 1979, § 32). This means that
Article 14 does not prohibit discrimination as such, but

18 <

https://www.echr.coe.int/documents/d/echr/Guide Art 14 Art 1 Protocol 12 ENG#:~:text=%E2%80
%9CThe%20enjoyment%200f%20the%20rights,%2C%?20birth%200r%200ther%20status.%E2%80%
9D> Verzjoni tal-31 t Awwissu 2022
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only discrimination in the enjoyment of the ‘rights and
freedoms set forth in the Convention”. In other words, the
guarantee provided by Article 14 has no independent
existence (Case “relating to certain aspects of the laws on
the use of languages in education in Belgium” v. Belgium
(merits) (‘the Belgian linguistic case”), 1968, § 9 of ‘the
Law” part; Carson and Others v. the United Kingdom
[GC], 2010, § 63; E.B. v. France [GC], 2008, § 47) and
this Article forms an integral part of each of the Articles
laying down rights and freedoms (the Belgian linguistic
case, 1968, § 9 of ‘the Law” part;, Marckx v. Belgium,
1979, 8§ 32; Inze v. Austria, 1987, § 36). In practice the
Court always examines Article 14 in conjunction with

another substantive provision of the Convention.

44. Fis-sentenza moghtija fl-ismijiet Frette v. France??, il-Qorti Ewropea galet:

31. The Court has repeatedly held that Article 14 of the
Convention is pertinent if “the subject-matter of the
disadvantage ... constitutes one of the modalities of the
exercise of a right guaranteed ...” (see National Union of
Belgian Police v. Belgium, judgment of 27 October 1975,
Series A no. 19, p. 20, 8 45), or the contested measures
are ‘linked to the exercise of a right guaranteed ...”
(see Schmidt and Dahlstrém v. Sweden, judgment of
6 February 1976, Series Ano. 21, p. 17, 8 39). For Atrticle
14 to be applicable, it is enough for the facts of the case
to fall within the ambit of one or more of the provisions of
the Convention (see Thlimmenos, cited above, and Inze
v. Austria, judgment of 28 October 1987, Series A no.

126, p. 17, § 36).

19 Appl Nr 36515/97, 26 ta’ Frar 2002
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Fil-kaz odjern, dak illi gieghed jilmenta minnu r-rikorrent huwa lezjoni
potenzjali tad-dritt tieghu ghal smigh xieraq, kif sanc¢it mill-Artikolu 6 tal-
Kovenzjoni Ewropea. Gialadarba, izda, din il-Qorti gieghda tinvoka I-
proviso tal-Artikolu 4(2) tal-Kap 319 tal-Ligijiet ta’ Malta fil-kaz tax-xhieda
ta’ Carmelo Luca, u ged tastjeni milli tiehu konjizzjoni tal-ilment tar-rikorrent
fil-kaz tax-xhieda ta’ Joseph Zerafa stante illi I-pro¢eduri odjerni huma
intempestivi, lanqas jista’ jigi indagat jekk giex lez id-dritt tar-rikorrent kif
sancit mill-Artikolu 14 tal-Konvenzjoni Ewropea. Dan peress illi I-Artikolu 6
tal-Konvenzjoni Ewropea mhux gieghed jitgies applikabbli ghall-kaz
odjern, bil-konsegwenza illi I-Artikolu 14 tal-Konvenzjoni Ewropea ma jista

jinqara fid-dawl ta’ ebda dritt iehor;

45.1n oltre, imbaghad, minghajr pregudizzju ghall-premess, anke li kieku kellu
wiehed jattenta japplika I-Artikolu 14 ghall-kaz odjern, Harris, O’Boyle u
Warbrick jghidu:

Article 14 contains a long, and apparently non-
exhaustive, list of characteristics which might render
differential treatment discriminatory, so identifying the
‘badge’ on the basis of which the differential treatment is
made is not usually a problem. Furthermore, these
identified ‘badges’ are supplemented by an open-ended
‘other status’ category, which has been held to include
sexual orientation, marital status, illegitimacy, status as
a trade union, military status, conscientious objection,

professional status, and imprisonment.

[.]

The Court has reiterated that Article 14 ‘is not concerned
with all differences of treatment but only with differences
having as their basis or reason a personal characteristic

by which persons or group of persons are distinguishable
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from each other’. So it may be argued that the term ‘other
status’ should restrict the application of Article 14 as the
specific grounds listed all relate to some sort of ‘personal

characteristic’ of a potential victim.20

46.Huwa carissimu illi dik illi gieghed jilmenta minnha r-rikorrent mhix
diskriminazzjoni abbinata ma’ ‘personal characteristic’ tieghu.
Ghaldagstant, anke li kieku, ghall-grazzja tal-argument, kellu japplika I-
Artikolu 14 ghall-kaz in ezami, xorta wahda din il-Qorti ma setghetx issib
lezjoni tad-dritt fundamentali illi jipprotedi lil persuna minn diskriminazzjoni,
stante illi huwa evidenti illi mhux qgieghed jigi ezercitat vis-a-vis r-rikorrent
“any unjustified difference in the enjoyment of rights and freedoms
guaranteed by the Convention based on any of the criteria enumerated in
a non-exhasutive manner by this Article” (Paraskeva Todorova v.

Bulgaria??);
47.Din il-Qorti sejra ghalhekk ti¢had it-talbiet rikorrenti in kwantu ged tigi

allegata lezjoni tad-dritt tieghu kif sancit mill-Artikolu 14 tal-Konvenzjoni

Ewropea.

D. L-Artikolu 1 tal-Protokoll 12 tal-Konvenzjoni Ewropea

48.L-Ewwel Artikolu tal-Protokoll 12 tal-Konvenzjoni Ewropea jghid:

1. The enjoyment of any right set forth by law shall be
secured without discrimination on any ground such as
sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a

national minority, properrty, birth or other status.

20 Harris, O’Boyle & Warbrick, op cit, pp 584-585
21 Appl Nr 37193/07, 25 ta’ Gunju 2010
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2. No one shall be discriminated against by any public
authority on any ground such as those mentioned in
paragraph 1.

49. Dwar il-Protokoll 12 formanti parti mill-Konvenzjoni Ewropea, gie ritenut fis-

sentenza moghtija fl-ismijiet Mark Formosa vs L-Avukat Generali??:

31. [...] Ghalkemm huwa minnu li |-Istat Malti rratifika t-
Tnax-il Protokoll, xorta wahda dan I-Protokoll ma jistax
jinghata effett minn din il-Qorti ladarba ma jifformax parti
mill-Kapitolu 319 tal-Ligijiet ta’ Malta. Fil-fatt, I-Artikolu 2
tal-Kapitolu 319 tal-Ligijiet ta’ Malta ma jaghmel |-ebda
referenza ghal dan il-Protokoll fid-definizzjonijiet
moghtija ghat-termini “Drittijiet tal-Bniedem u Libertajiet

Fondamentali” u “Konvenzjoni”:

“Drittijiet tal-Bniedem u Libertajiet Fondamentali" tfisser
dawk id-drittijiet u libertajiet elenkati fl-artikoli 2 sa 18
(inkluzi) tal-Konvenzjoni u l-artikoli 1 sa 3 (inkluzi) tal-
Ewwel Protokoll, l|-artikoli 1 sa 4 (inkluzi) tar-Raba’
Protokoll, I-artikoli 1 u 2 tas-Sitt Protokoll u l-artikoli 1 sa
5 (inkluzi) tas-Seba’ Protokoll li hemm mal-Konvenzjoni,

liema artikoli geghdin jingiebu fl-Ewwel Skeda;

"Konvenzjoni" tfisser il-Konvenzjoni ghall-Protezzjoni
tad-Drittijiet tal-Bniedem u tal-Libertajiet Fondamentali
ffirmata fRuma fl-4 ta’ Novembru, 1950 u I-Ewwel, it-
Tieni, t-Tielet, ir-Raba’, |-Hames, is-Sitt u s-Seba’
Protokolli i hemm maghha ffirmati fParigi fl-20 ta’ Marzu
1952, u fi Strasbourg fis-6 ta’ Mejju 1963, 6 ta’ Mejju
1963, 16 ta’ Settembru 1963, 20 ta’ Jannar 1966, 18 ta’
April 1983 u 22 ta’ Novembru 1984, rispettivament;”

22 Rik Kostit Nr 47/2019/1, Qorti Kostituzzjonali, 31 ta’ Mejju 2023
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32. Ghalhekk huwa car li I-Qrati Maltin m’ghandhomx
gurisdizzjoni sabiex jiddeterminaw ilmenti bbazati fuq it-

Tnax-il Protokoll tal-Konvenzjoni Ewropea [...].

50.Din il-Qorti tagbel mal-insenjament moghti mill-Qorti Kostituzzjonali u sejra

tadottah in toto u taghmlu taghha;

51.Konsegwentement, din il-Qorti sejra tghaddi sabiex tastjeni milli tiehu

konjizzjoni tal-ilment tar-rikorrent in kwantu jilmenta minn lezjoni tad-

drittijet fondamentali tieghu sanciti bl-Artikolu 1 tal-Protokoll 12 tal-

Konvenzjoni Ewropea.

Decide

52.Ghal dawn il-maotivi, il-Qorti taqta’ u tiddeciedi billi:

Tilga’ l-ewwel e¢cezzjoni sollevata mill-intimati, b’dana illi tiddikjara illi
sejra tuza d-diskrezzjoni moghtija lilha mill-proviso tal-Artikolu 46(2)
tal-Kostituzzjoni ta’ Malta u I-proviso tal-Artikolu 4(2) tal-Kap 319 tal-
Ligijiet ta’ Malta, u tiddeklina milli tezercita s-setghat taghha skont

l-istess subartikolu in kwantu t-talbiet rikorrenti jaghmlu referenza

ghax-xhieda prospettiva ta’ Carmelo Luca;

Tilga’ t-tieni e¢cezzjoni sollevata mill-intimati, b’dana illi tiddikjara illi I-
proc¢eduri odjerni huma intempestivi in kwantu t-talbiet rikorrenti
jaghmlu referenza ghal lezjoni tad-dritt tar-rikorrent ghal smigh xieraq
kif sancit mill-Artikolu 39 tal-Kostituzzjoni ta’ Malta u I-Artikolu 6 tal-
Konvenzjoni Ewropea per kawza tax-xhieda moghtija u xhiedailli tista’
potenzjalment tinghata minn Joseph Zerafa, kif ukoll mill-produzzjoni

ta. Joseph Zerafa bhala xhud waqt il-guri prospettiv.

Konsegwentement tastjeni milli tiehu konjizzjoni tat-talbiet rikorrenti
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in kwantu jaghmlu referenza ghal Joseph Zerafa u/jew ix-xhieda

tieghu;

iii. Tichad it-talbiet rikorrenti in kwantu jaghmlu referenza ghall-Artikolu

14 tal-Konvenzjoni Ewropea;

iv. Tastjeni milli tiehu konjizzjoni tat-talbiet rikorrenti in kwantu jaghmlu
referenza ghall-Ewwel Artikolu tal-Protokoll Tnax tal-Konvenzjoni

Ewropea.

Bl-ispejjez a karigu tar-rikorrent.

Mogrija.

Onor Imhallef Dr Audrey Demicoli LL.D.

Geraldine Rickard

Deputat Registratur
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