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QORTI TAL-APPELL
IMHALLFIN
S.T.O. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMHALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 3 ta’ Settembru, 2024.

Numru 12

Rikors numru 290/2024/1

Simply Clean Limited (C101719)
V.
[I-Kunsill Lokali ta’ Bormla, u

Ronald Bezzina

[I-Qorti:

1. Din hija sentenza dwar appell imressaqg minn Simply Clean Limited
kontra decizjoni moghtija mill-Bord ta’ Revizjoni dwar il-Kuntratti Pubblici
fis-7 ta’ Mejju, 2024, li permezz taghha hassar minn jeddu s-sejha

pubblika ghall-offerti bin-numru ta’ riferenza KLBO 02-2023 u ordna li d-
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depozitu mhallas mill-istess appellanti ma kellux jintraddilha lura.

Dahla

2. Fit-3 ta’ Mejju, 2023, il-Kunsill Lokali ta’ Bormla, habbar sejha
pubblika ghall-offerti (KLBO 02-2023) bl-isem ta’ «Collection of Bulky
Refuse and WEEE from the Locality of Bormla, using Low Emission

Transport.»

3. [l-kriterju tal-ghazla ghal din is-sejha kellu jkun dak tal-orhos offerta
li thares il-kriterji tekni¢i u amministrattivi (ara paragrafu 6.1 tal-ewwel

tagsima tad-dokument tas-sejha ghall-offerti).

4. F’'tagsima 8.2.1 tat-termini ta’ riferenza tad-dokument tas-sejha, |-
offerenti gew ukoll mgharrfa Ii fost id-dokumentazzjoni Ii riedu jressqu
flimkien mal-offerta taghhom, huma kellhom jissottomettu:

« the necessary official documentation in order to confirm that the service
provision shall be in accordance with the following standards (or
equivalent):
a) SM EN ISO 9001 : 2015 (or equivalent) — Quality Management
Service;
b) SM EN ISO 14001 : 2015 (or equivalent) — Environmental
Management Service;
c) SM ISO 45001 : 2018 (or equivalent) — Occupational Health
and Safety Management System.»

5. Ghal din is-sejha ghall-offerti hadu sehem Zewd operaturi

ekonomici: il-kumpanija appellanti Simply Clean Limited, u l-appellat
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Ronald Bezzina.

6. B’avviz datat 22 ta’ Frar 2024, il-Kunsill Lokali ta’ Bormla habbar li
s-sejha inkwistjoni giet aggudikata favur Ronald Bezzina ghar-raguni li I-
offerta tieghu kienet l-orhos wahda |Ii thares il-kriterji tekni¢i u

amministrattivi.

7. B’ittra datata fl-istess jum, il-Kunsill Lokali ta’ Bormla baghat javza
lil Simply Clean Limited li I-offerta taghha ma gietx ac¢cettata, u li s-sejha
giet aggudikata favur Ronald Bezzina ghaliex I-offerta ta’ dan tal-ahhar

kienet |-orhos wahda.

8. Simply Clean Limited hassitha aggravata b’din id-decizjoni, u fis-6
ta’ Marzu, 2024, hija ressqet ittra ta’ oggezzjoni quddiem il-Bord ta’
Revizjoni dwar il-Kuntratti Pubbli¢i kontra d-decizjoni tal-ghotja tal-
kuntratt lil Ronald Bezzina. L-aggravju ewlieni ta’ Simply Clean Limited
kien, li I-offerta ta’ Ronald Bezzina kellha tigi skwalifikata ghaliex huwa
ma kellux dawk ic¢-certifikati tal-1SO kif mitluba fl-artikolu 8.2.1 tat-termini

ta’ riferenza tad-dokument tas-sejha.

9. B’decizjoni moghtija fis-7 ta’ Mejju, 2024, il-Bord ta’ Revizjoni dwar
il-Kuntratti Pubblic¢i deherlu li, kemm |-offerta ta’ Ronald Bezzina, kif ukoll

dik ta’ Simply Clean Limited, ma kinux teknikament konformi ghall-
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ghanijiet u effetti kollha tal-ligi. Fid-dawl ta’ dan huwa ddecieda li jhassar
is-sejha ghall-offerti inkwistjoni u ordna li d-depozitu mhallas minn Simply

Clean Limited ghat-tressiq ta’ dik I-oggezzjoni ma kellux jintraddilha lura.

10. Ir-radunijiet ewlenin li wasslu lill-Bord ta’ Revizjoni dwar il-Kuntratti
Pubbli¢i ghal din id-decizjoni kienu dawn:

«The Board refers to the Minutes of the Board sitting of the 26th April
2024.

Having noted the objection filed by Simply Clean Ltd. (hereinafter
referred to as the Appellant) on 06th March 2024, refers to the claims
made by the same Appellant regarding the tender of reference KLBO
02/2023 listed as case No. 2000 in the records of the Public Contracts
Review Board.

Appearing for the Appellant: Dr Franco Galea/ Dr Daniel Cutajar
Appearing for the Contracting Authority: Dr Adrian Sciberras

Appearing for the Preferred Bidder Ms Ealine Bezzina/Mr Ronald
Bezzina

Whereby, the Appellant contended that:

The Preferred Bidder did not meet the technical and administrative
requirements because the requested ISO Certificates were not
submitted. This issue has occurred before with the Preferred Bidder in a
previous tender in 2023, where he was disqualified for the same reason.
Article 8.2.1 of the tender, which outlines the obligation of submitting ISO
Certificates, was not complied with.

This Board also noted the Contracting Authority’s Reasoned Letter of
Reply filed on 16th March 2024 and its verbal submissions during the
hearing held on 26th April 2024, in that:

Article 8.2.1 allows ISO Certificates or equivalent. Mr Bezzina submitted
ERA certificates stating that these were equivalent.

This Board also took note of the Preferred bidder’s comment that; given
the fact that the appellant, as claimed, was the sole contractor
possessing the specified ISO Certificates, then they should have been
informed beforehand to save them from bidding. Upon seeking advice,
they were informed that 1SO certification only applies to larger
organizations. The question arises as to why ISO certification was not
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11.

requested in subsequent tenders issued by Bormla Council if it is indeed
a mandatory requirement?

This Board, after having examined the relevant documentation to this
appeal and heard submissions made by all the interested parties,refers
to the grievances raised by the Appellant whereby it pleads that this
tender should never have been legitimately awarded to the preferred
bidder because it clearly failed to produce the ISO certificates as
requested in Clause 8.2.1 of the tender dossier. The Contracting
Authority rebutted this argument by referring to subclause 8.2.1 above
mentioned which states ‘or equivalent’. In line with this interpretation the
Authority insisted that the preferred bidder had indeed produced the ERA
certificates which were to be construed as equivalent and therefore
fulfilling the criterion required.

On the other hand the Appellant rebutted by stating that the production
of the ERA certificates shall in no way be construed as equivalent and
stated that the ERA certificates are as a matter of fact required by all
service providers. The Board is inclined to agree with the Appellant on
this point. Nonetheless the Board shall in no way ignore an oversight by
the Evaluation Committee which militates against the Appellant itself in
that even the Appellant should be considered as having failed to produce
the correct documents, save for the ISO Certifications. The I1SO
certificates of the Appellant mention Simply Clean Ltd, whereas the
remaining documents, such as the ERA documents and the log book
indicate a different name to that of the tenderer. This is also an inherent
oversight of the Evaluation Committee. In view of all the above it will be
deemed unfair to discard this appeal against the preferred bidder alone
when the Appellant is also non-compliant for all intents and purposes of
the law.

In view of the abovementioned anomalies and in view of the amateurish
manner that the Evaluation Committee conducted its evaluation, this
Board decides and declares to cancel this tendering process under the
circumstances and this in terms of Regulation 90(3) of the Public
Procurement Regulations.»

Simply Clean Limited ma qablitx ma’ din id-decizjoni u b’rikors tal-

appell imressaq fis-27 ta’ Mejju, 2024, hija talbet lil din il-Qorti sabiex

«filwagqt li tikkonferma d-decizjoni tal-Public Contracts Review Board tas-

7 ta’ Mejju 2024 fl-ismijiet premessi sa fejn iddikjarat li Ronald Bezzina

kellu jigi skwalifikat, tirrevokaha ghall-bgija u taghti dawk id-direttivi kollha

li jidhrilha xieraq sabiex tassigura li |-iter tal-process ta’ procurement
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pubbliku jigi mhares. ».

12. 1l-Kunsill Lokali ta’ Bormla, kif ukoll Ronald Bezzina ma ressqux

twegiba bil-miktub ghal dan |-appell.

13. Inzamm smigh quddiem din il-Qorti fil-jum tas-16 ta’ Lulju, 2024, u

minn hemmhekk |-appell thalla ghas-sentenza ghal-lum.

Konsiderazzjonijiet:

14. F’dan l-appell Simply Clean Limited gieghda tilmenta |i d-decizjoni
tal-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i mhijiex siewja fil-ligi u dan
kemm minhabba nuqqasijiet pro¢edurali kif ukoll anke ghaliex hija hazina

fis-sustanza.

15. L-appellanti tibda billi tirreferi ghall-fatt, li fid-decizjoni tieghu, il-
Bord qabad, minn rajh u ghall-ewwel darba, gajjem |-argument li |-offerta
taghha kellha tigi wkoll skwalifikata. Tfisser li dan kollu sar minghajr biss
ma ngab ghall-gharfien taghha minn gabel, u minghajr ma hija nghatat
¢ans li tghid taghha. Fid-dawl ta’ dan, tilmenta li bil-mod ta’ kif mexa, il-
Bord ¢ahhadha milli tiddefendi ruhha kif inhu xieraq, u tinsisti li dan in-
nuqgas ¢gab mieghu I|-konsegwenza li d-decizjoni appellata hija

pro¢eduralment «ivvizzjata».
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16. L-appellanti tissokta billi targumenta li d-decizjoni appellata hija
wkoll zbaljata fil-mertu ghaliex il-Bord nagas milli jgis li r-Regolamenti
dwar I-Akkwist Pubbliku stess jippermettu lill-oblaturi sabiex jistriehu fuq
il-kapacitajiet teknici ta’ terz — sakemm ikun hemm ftehim li fih it-terz
jimpenja ruhu li ser ikun igieghed jaghti r-rizorsi mwieghda lill-offerent
waqt it-twettiq tal-kuntratt. Taghti x’jinftiehem i kien proprju dan li hija
ghamlet fl-offerta taghha, u ftfisser li t-terzi msemmija fid-decizjoni tal-
Bord, ma huma hadd ghajr membri tal-familja tad-direttur taghha u
kumpaniji tal-familjari tal-istess direttur, li maghhom hija ghandha ftehim

ta’ skambju ta’ makkinarju u rizorsi ohrajn.

17. Argument iehor tal-appellanti huwa mbaghad li fdan il-kaz ma
kinux jezistu r-ragunijiet mahsuba fil-ligi ghat-thassir tas-sejha ghall-
offerti. Tfisser li mid-decizjoni appellata jidher li I-Bord gabel maghha li I-
offerta ta’ Ronald Bezzina kellha tabilhaqq tigi skwalifikata, u targumenta
li I-fatt innifsu li I-Kumitat ta’ Evalwazzjoni ha zball fl-gharbiel tal-offerti ma
kellux iwassal ghat-thassir tas-sejha. Tirraguna ghalhekk, li fdan il-kaz,
ir-rimedju kellu jkun li l-atti jintbaghtu lura lill-Kumitat ta’ Evalwazzjoni
sabiex jgharbel I-offerti mill-gdid, u dan fid-dawl tad-direttivi li kellhom

jinghataw mill-istess Bord.

18. Simply Clean Limited taghlag imbaghad billi tghid Ii la I-oggezzjoni
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taghha kienet misthoqqa, il-Bord lanqas ma kellu xi raguni siewja ghalfejn
jordna li d-depozitu li hija hallset sabiex setghet tressaq [-oggezzjoni

guddiemu ma kellux jintraddilha lura.

19. Fil-fehma tal-Qorti, l-appell ta’ Simply Clean Limited huwa

misthoqgq.

20. Bla hsara ghal dak li ser ikun gieghed jinghad aktar il quddiem, il-
Qorti tagbel ma’ Simply Clean Limited, li I-Bord, ma seta’ qatt jagbad u
jhalli sakemm gie biex jikteb id-decizjoni appellata, sabiex iqajjem minn
rajh u ghall-ewwel darba, I-argument, li anke |-offerta taghha kellha tigi

mwarrba ghaliex allegatament mhijiex teknikament konformi.

21. Din il-Qorti ghamlitha ¢ara kemme-il darba, li jekk waqt is-smigh ta’
qguddiem il-Bord, ikunu sejrin jitgajmu argumenti jew jingabu ragunijiet
godda li jmorru lil hinn mill-kwistjoni originarjament imgajma mill-partijiet
fl-ittra ta’ oggezzjoni u fit-twegiba ghal dik I-oggezzjoni, il-Bord ghandu d-
dmir, li jaghti lill-parti li kontriha jitgajmu dawk |-argumenti jew ragunijiet
godda, l-opportunita sabiex tkun tista’ tirregola ruhha — sakemm dik il-
parti ma turix in-nuqgas ta’ oppozizzjoni taghha li I-Bord jibga’ ghaddej
bis-smigh (ara fdan is-sens Cherubino Limited v. Dipartiment tal-
Kuntratti et moghtija mill-Qorti tal-Appell fit-3 ta’ Ottubru, 2017, u A.

Falzon Energy Projects Limited v. Central Procurement and
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Supplies Unit et moghtija mill-Qorti tal-Appell fil-15 ta’ Novembru, 2023).

22. Ghalkemm veru li fir-Regolamenti dwar [-Akkwist Pubbliku ma
nsibux xi Regolament li huwa ekwivalenti ghall-Artikolu 732A tal-Kodici
ta’ Organizzazzjoni u Proéedura Civili, u |-gurisprudenza li ghadha kif
issir riferenza ghaliha, inghatat fkuntest fejn I-argumenti jew ragunijiet
godda tgajmu minn xi wahda mill-partijiet waqt is-smigh ta’ quddiem il-
Bord u mhux mill-Bord stess wara li I-appell thalla ghas-sentenza, fil-

fehma tal-Qorti, il-principju xorta wahda ghandu jibga’ I-istess.

23. Tassew, fl-istess Regolament li I-ledislatur ghogbu jhalli fidejn il-
Bord sabiex jiddetermina I-pro¢edura ghas-smigh tal-ilmenti li jitressqu
quddiemu, il-legislatur impona wkoll I-obbligu fuq il-Bord sabiex «jizgura
li waqt is-smigh pubbliku I-partijiet interessati kollha jinghataw I-
opportunita li jressqu il-kaz taghhom» (ara Regolament 90(2) tar-

Regolamenti dwar I-Akkwist Pubbliku).

24. Fil-fehma tal-Qorti, huwa bil-wisq naturali, li jekk il-Bord ihalli
sakemm jigi biex jaghti d-decizjoni tieghu, sabiex iqajjem ghall-ewwel
darba kwistjoni gdida li ma tkunx giet missielta mill-partijiet fis-smigh li
jkun sar quddiemu, il-Bord ikun gieghed jongos mill-obbligu tieghu li
jizgura li jaghti lill-partijiet interessati ¢-Cans kollu li jressqu I-kaz taghhom

quddiemu u b’hekk ikun gieghed jikser il-ligi.
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25. Fil-kaz tal-lum, gajla ghandu jkun hemm xi dubiju li I-kwistjoni li giet
missielta mill-partijiet quddiem il-Bord, kienet biss dwar jekk I-offerta ta’
Ronald Bezzina kellhiex tigi mwarrba jew le, u dan sewwasew ghar-
raguni li huwa ma kellux i¢-¢ertifikati dwar Il-istandards tal-ISO mitluba fl-
Artikolu 8.2.1 tat-termini ta’ riferenza tad-dokument tas-sejha. Kemm I-
atti tal-appell, kif ukoll il-minuti li hemm stampati fl-ewwel parti tad-
decizjoni appellata (Fpagni 1 u 2 tad-decizjoni appellata), huma xhieda

ta’ dan.

26. Fis-sewwa, minn imkien ma jidher li waqt il-proc¢eduri ta’ quddiem
il-Bord tgajjem xi argument minn xi parti, jew inkella mill-Bord stess, i |-
offerta ta’ Simply Clean Limited ma kinitx teknikament konformi, u kollox
ghalhekk juri li Simply Clean Limited tabilhagq ma nghatatx ¢ans mill-
Bord sabiex tressaq il-kaz taghha kontra dak li huwa stess qies bhala

«nugqasijiet» fl-offerta taghha.

27. Fiha nfisha, din hija raguni tajpa bizzejjed ghalfejn id-decizjoni
appellata ghandha tigi mwarrba sa fejn il-Bord qgies li I-offerta ta’ Simply

Clean mhijiex teknikament konformi.

28. B’zieda ma’ dan kollu, il-Qorti hija wkoll tal-fehma Ii |-appellanti

gieghda wkoll tghid sewwa, li f'dan il-kaz, il-Bord langas ma kellu jordna
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t-thassir tas-sejha.

29. Galadarba l-oggezzjoni li tressqet quddiem il-Bord kienet biss dwar
jekk I-offerta ta’ Ronald Bezzina kellhiex titgies teknikament konformi jew
le, u eventwalment il-Bord deherlu li |-offerta ta’ Ronald Bezzina kellha
tabilhaqq tigi skwalifikata, xoghol il-Bord kien biss li jilga’ I-oggezzjoni kif
tressqet quddiemu, u dan billi jhassar ir-rakkomandazzjoni dwar I-ghotja
tal-kuntratt lil Bezzina, u jibghat I-atti lura lill-kumitat tal-evalwazzjoni
ghall-gharbiel tal-offerti mill-gdid. 1l-Bord ma setax jagbez dan il-pro¢ess
tal-ahhar, u prattikament jaghmel xoghol il-kumitat tal-evalwazzjoni huwa

stess.

30. Kif jixhed ismu, il-Bord huwa wiehed ta’ «revizjoni» u la I-
evalwazzjoni mill-gdid tal-offerti kienet ghadha ma saritx, il-Bord ma setax
jagbad u jaghmel minn jeddu dak ix-xoghol li kien ghadu jrid isir mill-

Kumitat tal-Evalwazzjoni.

31. F’kull kaz, id-decizjoni tal-kancellament tas-sejha ttiehdet ukoll
gabel waqgtha, u dan ghaliex, anke li kieku stess fl-offerta tal-appellanti
seta’ kien hemm I-inkonsistenzi li gew osservati mill-Bord fid-decizjoni
appellata, tali inkonsistenzi setghu possibbilment jigu rimedjati bil-
pro¢edura ta’ kjarifika jew inkella ta’ rettifika, ghaliex skont id-dokument

tas-sejha, kemm il-letteratura, kif ukoll I-informazzjoni dwar il-proporzjon
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ta’ «sub-contracting» u «reliance» kienu mmarkati bhala «Note 2» (ara

parti 5B u 5C(ii) tal-ewwel tagsima, fpagni 5 u 6 tad-dokument tas-sejha).

32. Kien ghalhekk prematur ghall-Bord li jikkonkludi Ii l-offerta ta’
Simply Clean Limited ma kinitx teknikament konformi, u dan aktar u aktar

meta hadd mill-partijiet ma kien gieghed iqajjem dak I-argument.

33. F’¢irkostanzi ta’ din ix-xorta, il-Qorti jidhrilha li I-Bord ma setax
ragonevolment iqis it-thassir tas-sejha bhala I-agwa soluzzjoni, u fid-dawl
ta’ dan, I-appell ta’ Simply Clean Limited sejjer ikun gieghed jigi milqugh
u l-atti sejrin ikunu geghdin jintbaghtu lura lill-Kumitat ta’ Evalwazzjoni
ghall-gharbiel mill-gdid tal-offerti, b’dan illi ¢-Ceritifikati jew permessi tal-
Awtorita ghall-Ambjent u r-Rizorsi (ERA) m’ghandhomx jitgiesu
ekwivalenti jew inkella jaghmlu tajjeb ghall-ISO standards mitluba fl-

Artikolu 8.2.1 tat-termini ta’ riferenza tad-dokument tas-sejha.

34. Galadarba I-appell huwa fejjiedi, isegwi li Simply Clean Limited
haqgha wkoll tinghata lura d-depozitu li hija hallset sabiex setghet ressget

[-oggezzjoni ta’ quddiem il-Bord.

35. Fl-ahhar nett, u sabiex ikun inghad kollox, il-Qorti thoss li ghandha
ticcara li din id-decizjoni m’ghandhiex, b’xi mod jew iehor, tinftiechem li I-

offerta ta’ Simply Clean Limited hija teknikament konformi. Kif inghad,
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huwa xoghol il-Kumitat ta’ Evalwazzjoni li jgis dan waqt li jkun gieghed

jgharbel I-offerti mill-gdid.

Decizjoni

Ghaldagstant ghal dawn ir-ragunijiet, il-Qorti gieghda tilga’ l-appell ta’

Simply Clean Limited u dan billi:

(i)

(ii)

(iif)

tikkonferma d-decizjoni tal-Bord ta’ Revizjoni dwar il-
Kuntratti Pubbli¢i ta’ nhar is-7 ta’ Mejju, 2024, sa fejn sab li I-
offerta ta’ Ronald Bezzina kellha tigi skwalifikata, filwaqt li

thassarha fil-kumplament;

thassar id-decizjoni tal-Kunsill Lokali ta’ Bormla dwar |-
ghotja tal-kuntratt lil Ronald Bezzina, kif ukoll [-avviz li
ntbaghat lil Simply Clean Limited b’ittra datata 22 ta’ Frar,

2024;

tordna li l-atti jintbaghtu lura lill-Kumitat ta’ Evalwazzjoni
sabiex jgharbel mill-gdid I-offerti, b’dan illi ¢-Certifikati jew
permessi tal-Awtorita ghall-Ambjent u r-Rizorsi (ERA)
m’ghandhomx jitgiesu li huma ekwivalenti jew inkella
jaghmlu tajjeb ghall-ISO standards mitluba fl-Artikolu 8.2.1

tat-termini ta’ riferenza tad-dokument tas-sejha.
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(iv) tordna li d-depozitu mhallas minn Simply Clean Limited
sabiex ressget I-oggezzjoni ta’ quddiem il-Bord ta’ Revizjoni

dwar il-Kuntratti Pubblici, jintraddilha lura, u fl-ahhar nett;

(v) tordnalil-ispejjez ta’ dan l-appell ghandhom jithallsu kollha

mill-Kunsill Lokali ta’ Bormla.

Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur
Ss
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