App. Civ. 214/24/1

QORTI TAL-APPELL
IMHALLFIN
S.T.O. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMHALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 3 ta’ Settembru, 2024.

Numru 5

Rikors numru 214/24/1

Cherubino Limited (C-3677)
V.
(1) Central Procurement and Supplies Unit; u

(2) Dipartiment tal-Kuntratti

II-Qorti:

1. Din hija sentenza dwar appell imressaq minn Cherubino Limited
kontra decizjoni moghtija mill-Bord ta’ Revizjoni dwar il-Kuntratti Pubblici
fit-2 ta’ April, 2024, li permezz taghha kkonferma d-decizjoni tad-
Dipartiment tal-Kuntratti li jhassar is-sejha pubblika li §gib in-numru ta’

riferenza CT2021/2022, kif ukoll ordna Ii d-depozitu mhallas minn
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Cherubino Limited ma kellux jigi mrodd lura.

Dahla

2. Fl-4 ta’ Awwissu, 2022, id-Dipartiment tal-Kuntratti, fisem [-Unita
Centrali ta’ Akkwist u Provvisti, kif ahjar maghrufa bhala Central
Procurement and Supplies Unit, habbar sejha pubblika ghall-offerti
(CT2021/2022) bl-isem ta’ «Supplies Tender for the Purchase on a Pay
Per Use Basis, Qty 2 High Power Urological Laser Units for the Urological

Surgical Department at MDH.»

3. L-ghan ewlieni wara din is-sejha kien sabiex id-dipartiment tal-
urologija kirurdika fl-isptar Mater Dei jinghata ghal hames snin b’self:
magna wahda tat-tip «Solid State Urology Holmium Yag High Power,
=120W Laser Unity, flimkien ma’ magna ohra tat-tip «Solid State Urology
Thulium Yag High Power, 2120W Laser Unit», jew inkella zewd magni
tat-tip «Hybrid Solid State Holmium/Thulium Yag High Power, 2120W

Laser Unit».

4. Fid-dokument tas-sejha, |-offerta ta’ magna wahda tat-tip Holmium
u magna ohra tat-tip Thulium, kienet imsejha bhala «Option #1», filwaqt
dik ta’ zewd magni tat-tip «Hybrid Holmium/Thulium» kienet imsejha

bhala «Option #2». L-ghazla thalliet ghalkollox fidejn |-offerenti, li setghu
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joffru zewgd magni, jew skont «Option #1», jew inkella skont «Option #2».

5. ll-kriterju tal-ghazla ghal din is-sejha kien dak tal-orhos offerta li
thares il-kriterji tekni¢i u amministrattivi (ara paragrafu 6.1. tal-ewwel
tagsima tad-dokument tas-sejha ghall-offerti). F'din is-sejha, I-awtorita
kontraenti ghamlitha wkoll ¢ara li: «No one OPTION will be given
preference over another OPTION, and whoever submits the Cheapest
Technically Compliant Offer, irrelevant of the OPTION chosen, will be
awarded the Tender» (estratt mehud minn paragrafu 1.3 tat-tielet tagsima

tad-dokument tas-sejha).

6. Fit-23 ta’ Awwissu 2022, jigifieri gabel I-gheluq tas-sejha, id-

Dipartiment tal-Kuntratti ppubblika nota ta’ kjarifika, li tagra kif gej:

«To all prospective bidders

Reference is made to the above-captioned tender for which the
deadline for submission of offers is 27th September 2022 at 09:30am.

Please find a clarification which is construed to form an integral
part of the tender document.

Question No. [01]: Kindly confirm that products with clinical
evidence showing comparable outcomes for the intended use of
the requested product will also be considered for evaluation
purposes.

Answer No. [01]: As long as the Economic Operator can prove, in
his/her Tender Submission, that what is being offered is equal or
better than that being requested in the published specifications,
then this will be considered acceptable. All relevant proof will
need to be submitted by the bidder however, for this to be
considered acceptable.

All other tender documents, conditions and requirements, which are not
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superseded by this clarification remain in place.»

7. Fost l-operaturi ekonomici li ressqu |-offerta taghhom ghal din is-

sejha pubblika kien hemm il-kumpanija appellanti Cherubino Limited.

8. B’decizjoni mitbugha fil-15 ta’ Settembru, 2023, id-Dipartiment tal-
Kuntratti habbar |i waqt laggha mizmuma fil-31 ta’ Awwissu, 2023, il-
Kumitat Generali tal-Kuntratti rrakkomanda t-thassir tas-sejha ghall-offerti
inkwistjoni u li d-Direttur Generali tad-Dipartiment gabel ma’ dik ir-

rakkomandazzjoni.

9. B’avviz mibghut fl-istess jum, id-Dipartiment tal-Kuntratti gharraf lil
Cherubino Limited li s-sejha ghall-offerti li hadet sehem fiha kienet

gieghda tigi mhassra u dan ghal dawn ir-ragunijiet:

«the economic or technical parameters of the Project have been
altered.

1. The EC recognizes the fact that the specifications presented in the
Tender Dossier are to be updated to cover the advances in the
technology for holmium and thulium lasers so that two more versatile
machines can be procured which will be able to cater for all the
requirements of the Urology Department.

2. The EC also noted that the present specifications present a
fundamental flaw in the technical offer form for items A3.1.1 and B3.1.1.
The wavelength bandwith specified, covers both the holmium and
thulium laser wavelengths such that there is no differentiation between
the 2 bandwidths. For clarity: A holmium laser has a wavelength of
2100nm. A thulium laser has a wavelength varying from 1940 —
2013nm. Specifications describe a wavelength ranging from 2000nm —
2100nm (2100 +/- 100nm). This covers both lasers simultaneously
and therefore, cannot be considered as a suitable specification.
Specification needs to be amended so that the two lasers can be clearly
differentiated, since a thulium laser can be offered instead of a holmium
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10.

laser and be technically compliant and vice versa i.e. a holmium laser
can be offered instead of a thulium laser and this will still be technically
compliant.»

Billi Legacy Ventures Limited hassitha aggravata bid-decizjoni

dwar it-thassir tas-sejha ghall-offerti inkwistjoni, fil-25 ta’ Settembru,

2023, hija ressqet ittra ta’ oggezzjoni quddiem il-Bord ta’ Revizjoni dwar

il-Kuntratti Pubbli¢i. Hemmhekk hija argumentat li t-thassir tas-sejha ma

sarx ghal ragunijiet tajba u kien ukoll sproporzjonat. Ilimentat ukoll i I-

kumitat ta’ evalwazzjoni agixxa lil hemm mis-setghat tieghu meta

rrakkomanda t-thassir tas-sejha.

11.

B’decizjoni moghtija fit-2 ta’ April, 2024, il-Bord ta’ Revizjoni dwar

il-Kuntratti Pubblici, iddec¢ieda I-kaz hekk:

«Whereby, the Appellant based their appeal on a preliminary grievance
and main grievances.

As a preliminary claim the Appellant contends that Contracting
Authority did not answer its request for information about the
composition of the evaluation committee,

The Contracting Authority contended that it was never notified of such
a request as the information requested was made to the Department of
Contracts, that this information is never disclosed anyway and that the
lack of disclosure did not affect the notice of cancellation.
The Board proceeded to hear the merits of the appeal.
Main Grievance:
The Appellant contended that;
A. The cancellation of the tender in terms of General Rule 18.3 was
incorrect as there was no change in the economic or technical

parameters and the cancellation is not justified as there has been no
advancement in technology.
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B. That the evaluation committee acted ultra vires in going against
its permitted function

C. The principle of proportionality was totally ignored as among other
points once prices were divulged competition was removed.

The above was counter argued by the Contracting Authority as follows:

A. The cancellation was the appropriate course due to the advances
in technology and knowledge.

B. That the Contracting Authority and the Director of Contracts acted
within their rights in cancelling the tender under General Rule 18 and
did not act ultra vires.

C. The decision to cancel affected equally all bidders who will be
given another chance to compete in an eventual issuance of a tender
with new specifications in line with technological advancement.

After the Board considered the arguments and documentation
submitted by all parties, and the testimonies of the witnesses heard:

This Board opines that,
A. Change in parameters
Change in parameters is denoted considering that;

The original tender specifications requested two options, either a
holmium laser (with anti-retropulsion technology, utilized alongside
stone basket technology for lithotripsy) and a thulium laser
(designated for tissue cutting and ablation with moderate
haemostasis in various urological procedures, including bladder,
prostatic resection, and ureter sections of the patient), to perform two
different functions (option A) or a hybrid machine (holmium/thulium)
to perform both functions (option B). Presently, a single thulium laser
may effectively fulfil all the services required, thus addressing both
functions. This underscores the evolution in technology and its
implications for optimizing procurement processes. In the health
sector procuring the latest technology is paramount.

B. Evaluation Committee - Ultra Vires

The decision to cancel ultimately lies with the Contracting Authority
and the Director of Contracts, as clearly outlined in Article 18 of the
General Rules Governing Tenders. This authority's prerogative to
cancel the tender process is firmly established. Therefore, both the
Contracting Authority and the Central Governing Authority were well
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within their rights to make this decision, and it cannot be considered
ultra vires.

C. Proportionality
While it would have been more appropriate for the tender to be
cancelled before prices were disclosed, it's essential to acknowledge
that with an eventual call for a new tender necessitating different
specifications due to evolving technology, the prices indicated in this
tender are unlikely to remain valid. Furthermore, it's crucial to note
that the decision was applied equally to all bidders.
In view of the above,
This Board therefore concludes and decides that:

a) Does not uphold the Appellant’s Letter of objection.

b) Upholds the Contracting Authority’s decision to cancel the
tender.

c) Directs that the deposit paid by the Appellant is not
reimbursed.»

12. Cherubino Limited ma qablitx ma’ din id-decizjoni u b’rikors tal-
appell imressaq fit-22 ta’ April, 2024, hija talbet lil din il-Qorti biex: (i)
thassar id-decizjoni tal-Bord ta’ Revizjoni dwar il-Kuntratti Pubblici tat-2
ta’ April, 2024; (i) thassar il-kancellament tas-sejha ghall-offerti
inkwistjoni; (iii) tibghat il-kaz lura quddiem il-Bord ta’ Revizjoni dwar il-
Kuntratti Pubbli¢i sabiex jerda’ jitratta u jiddeciedi I-kaz, jew inkella jibghat
il-kaz lura quddiem il-kumitat ta’ evalwazzjoni kif diversament kompost
sabiex jerga’ jitratta u jiddeciedi I-kaz fid-dawl ta’ dak Ii tiddeciedi din il-
Qorti; (iv) tordna sabiex jintraddilha lura d-depozitu li hallset biex ressqet
l-oggezzjoni ta’ quddiem il-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i; u
(v) tiehu dawk I-azzjonijiet mehtiega biex dak li jigi deciz mill-Qorti, jigi
mwettaq, bl-ispejjez kollha kontra I-appellati jew min minnhom.
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13. Bitwegiba mressqa fid-29 ta’ April, 2024, Central Procurement and
Supplies Unit (minn issa ‘1 quddiem imsejha «CPSU»), fissret ghalfejn I-
appell ta’ Cherubino Limited ghandu jigi mi¢hud, bl-ispejjez. Ziedet li
anke fkaz li din il-Qorti ma tkunx konvinta mir-raguni li nghatat dwar it-
thassir tas-sejha ghall-offerti inkwistjoni, il-Qorti xorta wahda ghandha
tordna t-thassir tas-sejha bis-setghat moghtija lilha b’Regolament 90(3)

tar-Regolamenti dwar I-Akkwist Pubbliku.

14. Bi twegiba mressqa fit-13 ta’ Mejju, 2024, id-Dipartiment tal-
Kuntratti sahaq ukoll li l-aggravji ta’ Cherubino Limited mhumiex
misthoqga u li ghalhekk I-appell taghha ghandu jigi mi¢hud, bl-ispejjez

kontriha.

15. Inzamm smigh fit-18 ta’ Gunju, 2024, |i matulu |-avukati tal-partijiet

trattaw l-appell, u minn hemmhekk |-appell thalla ghas-sentenza ghal-

lum.

Konsiderazzjonijiet:

16. Cherubino Limited qgieghda ssejjes l-appell taghha fuq erba’

aggraviji, li fil-qosor hafna huma dwar:
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a) li s-sejha ghall-offerti inkwistjoni thassret minghajr ma kien
mehtieg;
b) li I-kumitat tal-evalwazzjoni agixxa ultra vires fir-

rakkomandazzjoni tieghu dwar it-thassir tas-sejha inkwistjoni;

1

C) li t-thassir tas-sejha wassal ghall-ksur tal-prin¢ipju ta

proprozjonalita u fixkel il-pro¢ess ta’ kompetizzjoni; u

d) li fkull kaz, il-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i kellu

jordna r-radd lura tad-depozitu li hallset biex ressqget I-oggezzjoni

quddiemu.

17. Peresslifit-tieni aggravju, Cherubino Limited gieghda targumenta

li t-thassir tas-sejha ma jiswiex ghaliex sar fuq rakkomandazzjoni tal-
Kumitat ta’ Evalwazzjoni li mhuwiex moghni b’setghat li jaghmel
rakkomandazzjonijiet bhal dawk, il-Qorti sejra tkun gieghda titlaq billi
gabel xejn tgis dan I-aggravju, ghaliex jekk jirrizulta li huwa misthoqq, ikun
ta’ xejn ghall-Qorti li toqghod tidhol fil-kwistjoni dwar jekk it-thassir tas-

sejha inkwistjoni kienx mehtieg jew inkella proporzjonat.

18. F’dan ir-rigward Cherubino Limited tibda billi tirreferi ghal dak i

ssejjahlu bhala I-gsim tal-irwoli fis-settur tal-akkwist pubbliku u tfisser li x-
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xoghol tal-membri tal-kumitat ta’ evalwazzjoni huwa differenti minn ta’
dawk in-nies Ii jkunu involuti fl-istadju bikri tas-sejha, u sewwasew dawk
li jwettqu analizi tas-suq u jfasslu d-dokument tas-sejha. Tghid li huwa
fidejn dawn tal-ahhar li jiddettaw l-ispecifikazzjonijiet tas-sejha, filwaqt li
xoghol il-kumitat ta’ evalwazzjoni huwa biss li jgharbel |-offerti mitfugha,

u dan skont kif dettat fl-ewwel fazi.

19. Issostni dan billi tirreferi ghad-definizzjoni ta’ «kumitat ta’
evalwazzjoni» fRegolament 2 tar-Regolamenti dwar [-Akkwist
Pubbliku, kif ukoll lejn ¢irkulari mahruga mid-Dipartiment tal-Kuntratti
(public procurement policy note #14) i fiha, |-irwol tal-kumitat ta’
evalwazzjoni, tfisser hekk: «An Evaluation Committee’s role is the
evaluation of offers submitted by Economic Operators in response to a
Procurement Call. They are tasked to check the compliance of the
submissions against the instructions and requirements as detailed in the
Procurement Document. Thereafter, the Evaluation Committee makes

its recommendation through the Evaluation Report.»

20. Fdan l-isfond, targumenta |i mhuwiex xoghol il-kumitat ta’
evalwazzjoni li jirakkomanda t-thassir ta’ sejha pubblika ghall-offerti, u
tishaq, li fdan il-kaz, il-kumitat ta’ evalwazzjoni li nhatar sabiex jgharbel I-
offerti tas-sejha inkwistjoni, agixxa lil hemm mill-funzjonijiet tieghu, peress

li kien hu stess li propona t-thassir tas-sejha.
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21. Cherubino Limited tirreferi mbaghad lejn il-konsiderazzjonijiet tad-
decizjoni appellata, u tirraguna li huwa ta’ xejn li d-Dipartiment tal-
Kuntratti approva dak li gal il-kumitat tal-evalwazzjoni, u dan ghaliex fid-
dawl tal-prin€ipju ta’ «quod nullum est, nullum producit effectum», dak li
ma setax jitwettaq mill-kumitat tal-evalwazzjoni ma seta’ jhalli I-ebda

effett.

22. Taghlaq billi targumenta li I-evalwazzjoni hija ghalhekk imtappna u
tishaq li ghandha ssir mill-gdid minn kumitat ta’ evalwazzjoni b’persuni
differenti, li ghandhom jiehdu qies tal-ispecifikazzjonijiet kollha tas-sejha,

inkluz dawk tan-noti ta’ kjarifika.

23. Fuq ix-xagliba |-ohra, id-Dipartiment tal-Kuntratti kritika dan I-
aggravju bil-qgilla, tant li fissru bhala «assurd». Hekk ukoll, I-appellata

CPSU, langas ma qablet ma’ dan I-aggravju.

24. Minghajr tlaqliq jinghad li I-appellati ghandhom ragun jghidu li dan

[-aggravju mhuwiex misthoqq.

25. Ghalkemm veru li kien il-kumitat tal-evalwazzjoni li nstiga t-thassir
tas-sejha, mill-avviz li nhareg mid-Dipartiment tal-Kuntratti ghall-pubbliku

fil-15 ta’ Settembru, 2023, jidher li kien id-Direttur Generali tad-

Pagna 11 minn 32



App. Civ. 214/24/1

Dipartiment tal-Kuntratti li ordna t-thassir tas-sejha inkwistjoni, u dan wara
li kien il-Kumitat Generali tal-Kuntratti (u mhux il-Kumitat tal-
Evalwazzjoni) li fl-ahhar mill-ahhar irrakkomandalu t-thassir tas-sejha

ghall-offerti.

26. Kif gieghed jinghad sewwa mid-Dipartiment tal-Kuntratti, jaga’ fis-
setghat tad-Direttur Generali tal-Kuntratti li fi pro¢eduri ghall-akkwist bhal
dik inkwistjoni «japprova ... il-kancellament ta’ pro¢edura ta’ offerti» (ara
Regolament 13(¢) tar-Regolamenti dwar I-Akkwist Pubbliku) u fuq

hekk biss, zgur li ma jistax jinghad li t-thassir tas-sejha ma jiswiex.

27. Fuq kollox, Cherubino Limited langas m’ghandha ragun tghid li I-
kumitat tal-evalwazzjoni ma jistax jirrakkomanda t-thassir ta’ sejha ghall-

offerti.

28. Kemm id-definizzjoni li saret referenza ghaliha fir-rikors tal-appell,
kif ukoll i¢-¢irkulari msemmija, ifissru li wiehed mill-irwoli ewlenin tal-
kumitat ta’ evalwazzjoni huwa dak li jaghmel «ir-rakkomandazzjonijiet»

dwar |-offerti ricevuti.

29. Imkien pero ma nsibu li r-rakkomandazzjonijiet li jista’ jaghmel il-
Kumitat ta’ Evalwazzjoni, iridu jkunu bilfors dwar jekk hemmx offerta i

tissodisfa I-kriterji tal-ghotja, u fkaz bhal dak, liema offerta ghandha

Pagna 12 minn 32



App. Civ. 214/24/1

titqies rebbieha.

30. Mod iehor, minn qari ta’ Regolament 17(1)(b) tar-Regolamenti
dwar [|-Akkwist Pubbliku, flimkien ma’ Regolament 241 tal-istess
Regolamenti, jidher li hemm bosta rakkomandazzjonijiet li jistghu jsiru —

inkluz li I-kuntratt m’ghandu jinghata lil ebda mill-offerenti.

31. Tassew, fRegolament 17(1) tar-Regolamenti dwar |-Akkwist
Pubbliku, insibu Ii I-kumitat ta’ evalwazzjoni ghandu «jaghmel ir-
rakkomandazzjonijiet permezz ta’ rapport ta’ evalwazzjoni». F’sub-
paragrafu (b) tal-istess Regolament, imbaghad insibu li fil-kaz ta’ sejha
ghall-offerti, bhal dik inkwistjoni (li I-valur stmat taghha jaqga’ fil-limitu
stabbilit fRegolament 9(1)(b) tal-istess Regolamenti) ir-rapport

«ghandu jigi mhejji skont Regolament 241».

32. Jekk imbaghad naghtu titwila lejn Regolament 241 tar-
Regolamenti dwar [|-Akkwist Pubbliku u specifikatament lejn
paragrafu (g) tat-tieni subinc¢iz (2), naraw |li wahda mir-ragunijiet li
jistghu jitnizzlu fir-rapport hija sewwasew dwar ghalfejn il-kuntratt

m’ghandux jinghata.

33. Fil-fehma tal-Qorti dan kollu juri li huwa fil-vires tal-kumitat ta’

evalwazzjoni, i fir-rapport, johrog b’rakkomandazzjoni ghat-thassir tas-
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sejha — basta li jaghti r-ragunijiet wara dik ir-rakkomandazzjoni.

34. Hekk ghamel il-kumitat ta’ evalwazzjoni f'dan il-kaz, u allura ma

jistax jinghad li agixxa ultra vires.

35. lt-tieni aggravju ta’ Cherubino Limited mhuwiex ghalhekk fejjiedi

u gieghed jigi michud.

36. B’dagshekk perd ma jfissirx li r-rakkomandazzjoni tal-kumitat ta’
evalwazzjoni kienet tajba fis-sustanza, u dan ghaliex dak ghad irridu
narawh fil-paragrafi li jmiss, ahna u nistharrgu I-ewwel u t-tielet aggraviji

ta’ Cherubino Limited.

37. Fl-ewwel aggravju, Cherubino Limited gieghda tishaq li t-thassir

tas-sejha pubblika inkwistjoni sar minghajr ma kien mehtieg.

38. Ghalkemm taccetta li hija fid-diskrezzjoni tal-awtorita kontraenti li
taghzel jekk tkomplix ghaddejja b’sejha ghall-offerti jew inkella
thassarhiex, Cherubino Limited targumenta li fkaz li I-awtorita kontraenti
taghzel it-trig tat-thassir tas-sejha, dik id-decizjoni ghandha tkun kemm

mehtiega, kif ukoll gusitifikata.

39. Targumenta li b’kuntrarju ghal dak li kkonkluda I-Bord, f'dan il-kaz,
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l-ispecifikazzjonijiet teknici tas-sejha, kienu wiesgha bizzejjed li jahsbu
ghal titjib fit-teknologija, u minhabba f'hekk, tinsisti li fi¢-cirkostanzi t-

thassir tas-sejha ma kienx mehtieg.

40. Sfig ma’ dan, Cherubino Limited tirreferi ghall-kjarifika li nharget
mid-dipartiment tal-kuntratti fit-23 ta’ Awwissu, 2022 (ara paragrafu sitta
ta’ din is-sentenza), u minbarra li tishaq li tali kjarifika tifforma parti
integrali mid-dokument tas-sejha, targumenta li b’dik il-kjarifika, I-awtorita
kontraenti tat [-opportunita lill-offerenti sabiex jekk ikunu kapaci juru Ii |-
prodott offrut minnhom, kien minn tal-inqas sejjer jilhaqg [-ghanijiet
imfittxija minnha, jew ikun ahjar minn dak mitlub, dak kien sejjer jitgies

accettabbli u allura konformi mal-ispecifikazzjonijiet tas-sejha.

41. Tissokta billi tilmenta li ghalkemm hija gajmet dan il-punt quddiem
iI-Bord ta’ Revizjoni dwar il-Kuntratti Pubblic¢i, dak il-Bord nagas milli
jaghmel xi konsiderazzjoni rilevanti fir-rigward. Skont Cherubino I-
kjarifika tat-23 ta’ Awwissu, 2022, kellha xxejjen kull dubju dwar I-element
wiesgha tas-sejha pubblika inkwistjoni, u fdan ir-rigward, ittenni Ii fi¢-
cirkostanzi, it-thassir tas-sejha la huwa mehtieg u lanqas ekwu, ghaliex

iI-hrug ta’ sejha gdida ma sejjer ikun gieghed ibiddel xejn fis-sustanza.

42. Cherubino Limited tkompli tibni fuq dawn l-argumenti fit-tielet

aggraviju u hemmhekk tishaq li t-thassir tas-sejha sar ukoll bi tkasbir tal-
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principju ta’ proporzjonalita, kif ukoll sejjer ikun gieghed ixekkel il-process

tal-kompetizzjoni.

43. F’dan ir-rigward, Cherubino Limited tirreferi ghal xi gurisprudenza
u targumenta jekk it-thassir tas-sejha ma jkunx assolutament mehtieg,
dan m’ghandux isir ghaliex iwassal biss biex jikser il-par conditio bejn I-

oblaturi.

44. Tfakkar li s-sejha inkwistjoni thassret wara li |-offerti nfethu u I-
prezzijiet gew mikxufa, u fid-dawl ta’ dan tirraguna li t-thassir tas-sejha
sejjer ikun gieghed iwassal biex jaghti ¢ans lil min ha sehem fis-sejha
inkwistjoni biex jitfa’ offerta bi prezz orhos minn gabel, u dan bi zvantagg
kbir ghaliha li fdin is-sejha hija ssottomettiet |-orhos offerta, bi prodott, li

fi kliemha, huwa bl-ahjar teknologija li hawn fis-suqg.

45. Taghlaq billi tosserva li I-awtorita kontraenti sahansitra naqset milli
tfisser kif l-isptar u I-pazjenti sejrin jibbenefikaw bil-kancellament tas-
sejha inkwistjoni, u dan meta, fi kliemha, hija offriet I-ahjar prodott fis-suq,

bl-orhos prezz fuq kull offerta ohra.

46. Min-naha taghha l-appellata CPSU laqghet ghal dawn l|-aggraviji
billi, fost affarijiet ohra, stqarret li dak li sehh fdan il-kaz kien, li waqt |-

gharbiel tal-offerti, I-awtorita kontraenti ntebhet li hemm teknologija §dida,
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li biha, laser tat-tip Thulium seta’ jaghmel ukoll il-funzjonijiet li qabel seta’

jaghmilhom biss laser tat-tip Holmium.

47. Tirreferi mbaghad ghall-kjarfika msemmija minn Cherubino, u
filwaqt li tistgarr li dik il-kjarifika kienet «tghid Ii prodott ekwivalenti kien se
Jjkun qed jigi kkonsidrat», madankollu tfisser i tali kjarifika ma Kkinitx

bizzejjed biex tindirizza dik li hija gieset bhala «lacunax» fis-sejha.

48. Tissokta billi tigbed I-attenzjoni li t-twegiba tad-Dipartiment tal-
Kuntratti ghall-mistoqgsija mertu tan-nota ta’ kjarifika, la kienet «iva», u
langas ma semmiet xejn dwar «comparable outcomes», izda qalet biss
«li offerti ekwivalenti jew ahjar kienu ser jigu accettati.». Tfakkar ukoll li
wiehed ghandu japprezza li dik in-nota ta’ kjarifika, inharget qabel ma

beda I-istadju tal-gharbiel tal-offerti, u ghalhekk kienet wahda generika.

49. B’rabta shiha ma’ dan, tistagsi kif il-kumpanija appellanti tista’ qatt
tghid li I-prodott offrut minnha huwa ekwivalenti jew ahjar minn dak li kien
mitlub fis-sejha, u filwaqt li ttenni li hija ntebhet bl-izviluppi fit-teknologija
waqt I-gharbiel tal-offerti, tirreferi ghax-xhieda li taw uhud mill-membri tal-
kumitat tal-evalwazzjoni quddiem il-Bord, u tghid li t-thassir tas-sejha kien
mehtieg ghaliex dawk il-membri dehrilhom li t-teknologija I-gdida ghandha
tkun mistharrga ahjar u eventwalment inkorporata fil-parametri ta’ sejha

gdida li taghti «lok ghal offerti komparabbli.»
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50. Dwar it-tielet aggravju, l-appellata CPSU tibda mbaghad billi
tikkonc¢edi i I-prin¢ipju ta’ proporzjonalita huwa wiehed mill-pilastri
ewlenin tad-Dritt Komunitarju. Tfisser ukoll li dan il-prin¢ipju huwa
mwagqgaf fl-Artikolu 5 tat-Trattat tal-Unjoni Ewropea, li jitlob li dak i
jkun sejjer jitwettaq m’ghandux je¢cedi dak |li huwa mehtie§ sabiex

jinkisbu l-istess ghanijiet.

51. F’dan il-qafas, tfisser li fdan il-kaz, hija ser tkun qgieghda tixtri
apparat li sejjer ikun gieghed jintuza ghall-ghaxar snin li §ejjin, u ghalhekk
filwaqgt li hija konxja mir-responsabbiltajiet taghha lejn I-operaturi
ekonomi¢i li hadu sehem fis-sejha inkwistjoni, kif ukoll li thares il-
kompetizzjoni, fl-istess waqt hija ghandha wkoll responsabbiltajiet ohrajn,
specjalment lejn il-pubbliku in generali u I-pazjenti li sejrin ikunu geghdin
juzaw dak l-apparat mediku ghas-snin li gejjin. Tirraguna ghalhekk, li
galadarba hija saret taf b’avvanzi fit-teknologija li dehrilha li kellha
tikkunsidra, il-kancellament tas-sejha kien wiehed proporzjonat sabiex

tilhaq I-ghanijiet taghha.

52. CPSU taghlaq imbaghad billi tghid li I-Bord gal ukoll sewwa, li fl-
ahhar mill-ahhar, is-sejha inkwistjoni nharget fis-sena 2022, u ghalhekk
sakemm tinhareg sejha ohra, il-prezzijiet offruti, wisq probabbli mhux

sejrin jibgghu rilevanti ghaliex ikunu nbidlu, u ghalhekk I-appellanti mhux
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sejra tkun gieghda tbati I-pregudizzju li gieghda tilmenta dwaru.

53. Bhas-CPSU, id-Dipartiment tal-Kuntratti gieghed jiddefendi d-
decizjoni tat-thassir tas-sejha u jinsisti, li kemm I-ewwel, kif ukoll it-tielet

aggraviji ta’ Cherubino Limited, mhumiex misthoqqga.

54. Madankollu, b'differenza ghas-CPSU, id-Dipartiment tal-Kuntratti
jitlag billi jistqarr li «ghandha ragun I-appellanti tghid li s-Sejha hija
wiesgha bizzejjed sabiex offerta tal-ahjar teknologija fis-suq tigi
meqjusa konformi.» Skont id-Dipartiment tal-Kuntratti, dan perdo ma
jbiddel xejn mill-fatt li t-thassir tas-sejha xorta wahda kien fi¢-¢irkostanzi

ragonevoli u mehtieg.

55. F’dan ir-rigward, id-Dipartiment tal-Kuntratti jfisser li I-kriterju tal-
ghotja ta’ din is-sejha kienet I-orhos offerta li tissodisfa I-kriterji tekni¢i u
amministrattivi, u peress li I-ispecifikazzjonijiet minimi tas-sejha kienu
jirreferu ghal teknologija li llum hija megjusa antikwata, dan seta’ gab
mieghu |-possibbilta li I-orhos offerta tkun bi prodott li jilhaq il-kriter;ji
minimi tas-sejha, bil-konsegwenza |i l-awtorita kontraenti tispi¢c¢a
b’daharha mal-hajt li takkwista magni li taf li llum-il gurnata huma
teknologikament antikwati u li bihom ma tistax taghti l-agwa servizz

possibbli lill-pazjenti fis-snin li §ejjin.
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56. 1zid li la s-sejha kienet tippermetti offerti b’'teknologija ingas
avvanzata, mela allura jaf ukoll kien hemm operaturi ekonomici i
ghalkemm kellhom I-aktar teknologija avvanzata, dawn xorta wahda ma
hadux sehem fis-sejha ghaliex minhabba I-kriterju tal-ghotja tas-sejha,
dawn ma kellhomx in¢entiv li jikkompetu ma’ min kien sejjer ikun gieghed
joffri makkinarju b’teknologija inqas avvanzata, li fi kliemu, hija

probabbilment orhos.

57. Jghid ukoll li anke dawk I-oblaturi li hadu sehem fis-sejha ghall-
offerti inkwistjoni, seta’ wkoll kellhom fidejhom magni bl-ahjar teknologija,
perd jista’ jkun il-kaz li dawn ghazlu li ma joffruhiex biex ikunu aktar
kompetittivi fil-prezz, jew semplicement ghaliex |-awtorita kontraenti ma

Kinitx gieghda tfittex li tikseb magni b’dik it-teknologija.

58. F’dan il-qafas, id-Dipartiment tal-Kuntratti jargumenta li dak i
ghandu jiddetermina jekk it-thassir tas-sejha inkwistjoni kienx ragonevoli
jew le, huwa I|-apprezzament tal-fatti rilevanti, u sewwasew jekk |-
ispecifikazzjonijiet tekni¢i tas-sejha inkwistjoni kinux jippermettu li jigu
offruti magni li llum-il gurnata gew superati minn teknologija li tista’ tilhaq
hafna ahjar il-htigijiet tal-awtoritd kontraenti. Skont id-Dipartiment tal-
Kuntratti, il-fatti kollha tal-kaz juru propju dan, tant li anke I-appellanti ma

kkontestatx dan.
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59. Sa fejn imbaghad ghandu x’jagsam mat-tielet aggravju, id-
Dipartiment tal-Kuntratti jwiegeb li hawnhekk Cherubino Limited gieghda

ttenni dak li diga galet fl-ewwel aggravju.

60. B’mod partikolari, ifisser li I-htiega tat-thassir tas-sejha inkwistjoni
tirrizulta mill-fatt li I-ispecifikazzjonijiet tekni¢i m’ghandhomx jaghmlu sens
fid-dawl tal-avvanzi fit-teknologija, u ghalhekk dan mhuwiex xi kaz fejn
gieghda tithassar sejha ghall-offerti biex tigi ppubblikata ohra mill-gdid
ghall-istess prodott bl-istess specifikazzjonijiet tekni¢i.  Skont id-
Dipartiment tal-Kuntratti, dan huwa bizzejjed biex it-tielet aggravju ta’

Cherubino jigi michud.

61. Fil-fehma tal-Qorti, kemm |-ewwel kif ukoll it-tielet aggravji ta’

Cherubino Limited huma misthoqqa.

62. Jibda billi jigi osservat li fit-twegiba ghall-appell, I-appellata CPSU
stess gieghda tistqarr, li r-raguni ewlenija ghalfejn dehrilha li I-parametri
teknic¢i tas-sejha kellhom jinbidlu, kienet sewwasew minhabba |-izvilupp
fit-teknologija tal-lasers tat-tip Thulium, (teknikament imsejha bhala
«Hybrid Thulium Laser» jew fil-qosor «<HTL»), li bis-sahha tieghu, laser
tat-Thulium seta’ jaqdi kemm il-funzjonijiet li jsiru minn laser tradizzjonali
tat-Thulium, kif ukoll dawk li gabel dan I-izvilupp setghu jsiru biss

b’Holmium laser.
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63. L-istess gie mistqarr fil-proceduri ta’ quddiem il-Bord, minn
Jesmond Farrugia, li jahdem bhala operations manager fil-Biomedical
Engineering Division tal-isptar Mater Dei, u li kien wiehed mill-membri tal-
kumitat ta’ evalwazzjoni li rrakkomanda t-thassir tas-sejha li wasslet ghal
din it-tilwima. Kemm hu hekk, Farrugia fisser: «lssa indunajna waqt li
konna qeghdin nevalwaw tezisti din it-teknologia li ilna nsemmu hafna
llum, din tar-Revolix HTL Ii ghalina kienet teknologija gdida. U b’hekk
konna ddecidejna li nirrakkomandaw i jista’ jkun hemm xi cancellation
tat-tender biex ikun hemm kif qal Dr. Mattocs izjed kmieni, ikollna visibility

ta’ teknologija gdida bhal din li geghdin insemmux».

64. Ghalkemm li minn dan, il-Qorti gieghda tifhem |i meta giet biex
tfassal id-dokument tas-sejha, Il-appellata CPSU ma kellhiex
originarjament fmohhha li takkwista magni b’teknologija avvanzata bhal
dik tal-hybrid thulium laser, ghaliex kien biss waqt |-gharbiel tal-offerti li
hija ntebhet b’tali avvanz fit-teknologija, b’dagshekk, dan la jfisser Ii |-
parametri teknici tas-sejha gew awtomatikament mibdula, u wisq inqas li
[-agwa soluzzjoni fi¢-¢irkostanzi kienet it-thassir tas-sejha inkwistjoni biex
tinhareg ohra bi specifikazzjonijiet godda li jirriflettu dawk I-avvanzi fit-

teknologija.

65. Kif tifhimha din il-Qorti, f'¢irkostanzi bhal dawk tal-kaz tal-lum, I-
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ewwel haga li l-awtorita kontraenti kellha taghmel qabel ma tagbad u
tirrakkomanda t-thassir tas-sejha ghall-offerti, kien, li gabel xejn tqis, jekk
id-dokument tas-sejha kif moqri flimkien mal-kjarifiki li nhargu mid-
Dipartiment tal-Kuntratti, kinux jaghmluha possibbli li magni b’teknologija
aktar avvanzata u bi specifikazzjonijiet agwa minn dawk imsemmija fid-
dokument tas-sejha, setghux jigu sottomessi u possibbilment jitgiesu

bhala teknikament konformi.

66. Ghalkemm veru Ii fil-pro¢eduri ta’ quddiem il-Bord, kemm il-
konsulent urologista Stephen Mattocks, kif ukoll Jesmond Farrugia taw |-
impressjoni li s-sejha inkwistjoni ma kinitx tahseb ghall-akkwist ta’ prodotti
b’'teknologija avvanzata bhal dik tal-hybrid thulium laser, madankollu,
meta gie biex iwiegeb ghal dan I-appell id-Dipartiment tal-Kuntratti stqarr
¢ar u tond li: «ghandha ragun I-appellanti tghid li s-Sejha hija wiesgha
bizzejjed sabiex offerta tal-ahjar teknologija fis-suq tigi meqjusa

konformi.»

67. Fil-fehma tal-Qorti stqarrija bhal din titkellem wahedha, u I-Qorti ma
ssib I-ebda raguni ghalfejn m’ghandhiex toqoghod fugq dak mistqarr mid-
Dipartiment tal-Kuntratti, li fl-ahhar mill-ahhar, kien huwa stess li hareg in-
nota ta’ kjarifika tat-23 ta’ Awwissu, 2022 u ghalhekk huwa

ragonevolment fl-ahjar gaghda li jaf x’ried ifisser biha.
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68. Anke pero li kieku stess id-Dipartiment tal-Kuntratti m’ghamilx I-
istgarrija msemmija, il-fatt li |-parametri tas-sejha inkwistjoni huma
wiesgha u flessibbli bizzejjed sabiex jahsbu ghall-akkwist ta’ prodotti bl-
ahhar u l-aktar teknologija avvanzata fis-suq, jirrizulta wkoll mill-kontenut
tan-nota ta’ kjarifika tat-23 ta’ Awwissu, 2022, li gie riprodott aktar kmieni

fparagrafu 6 ta’ din is-sentenza.

69. Tassew, minn titwila lejn in-nota ta’ kjarifika tat-23 ta’ Awwissu,
2022, jirrizulta li ghall-mistogsija: «Kindly confirm that products with

clinical evidence showing comparable outcomes for the intended

use of the requested product will also be considered for evaluation

purposes», id-Dipartiment tal-Kuntratti wiegeb fl-affermattiv, tant li kiteb
iswed u fuq |-abjad li — sakemm I-offerent iressaq il-provi rilevanti u juri
li I-prodott offrut minnu jkollu specifikazzjonijiet li huma indags jew aqwa

minn dawk mitluba: «then this will be considered acceptable».

70. Kemm kif tnizzel fuq in-nota ta’ kjarifika stess, kif ukoll minn dak li
nsibu fRegolament 38(5) tar-Regolamenti dwar |-Akkwist Pubbliku
jirrizulta li kjarifika bhal dik tat-23 ta’ Awwissu, 2022, tifforma parti integrali
mid-dokument tas-sejha, u fid-dawl tal-osservazzjonijiet li ghadhom kif
isiru, diga jidher li I-kumpanija appellanti ghandha radun fil-principju Ii |-
kjarifika tat-23 ta’ Awwissu, 2022 wessghet il-parametri tas-sejha

inkwistjoni.
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71. ll-mistogsija li inevitabbilment tqum fdan I-istadju, hija: — jekk
skont id-Dipartiment tal-Kuntratti stess, is-sejha inkwistjoni kienet
wiesgha bizzejjed, biex makkinarju bl-ahjar teknologija fis-suq xorta
wahda seta’ jitgies konformi, mela allura, ghalfejn kien hemm il-htiega li
jigu aggornati l-ispecifikazzjonijiet teknici tas-sejha inkwistjoni, sabiex

jahsbu ghall-avvanzi fit-teknologija rilevanti?

72. Jidher li d-Dipartiment tal-Kuntratti stess anti¢ipa din il-mistogsija,
tant li fit-twegiba ghall-appell, huwa fisser |i t-thassir tas-sejha xorta
wahda kien mehtied: (i) kemm ghaliex il-kriterju tal-ghotja tas-sejha kien
dak tal-orhos offerta li tissodisfa I|-kriterji tekni¢i u amministrattivi; (ii) kif
ukoll ghaliex l-ispecifikazzjonijiet minimi tas-sejha kienu jirreferu ghal
teknologija li llum hija meqgjusa antikwata u li biha l-awtorita kontraenti ma
setghetx taghti l-aqwa servizz possibbli lill-klijenti ghas-snin li gejjin.
Skont id-Dipartiment tal-Kuntratti, dawn I-elementi setghu ¢abu
maghhom il-possibbilta li I-orhos offerta tkun bi prodott li jilhaq il-kriter;ji
minimi tas-sejha, bil-konsegwenza |i l-awtorita kontraenti tispi¢c¢a
daharha mal-haijt li takkwista magni, li taf, li llum-il urnata, it-teknologija

taghhom giet superata b’teknologija aktar avvanzata.

73. 1I-Qorti filwaqgt li ma tistax teskludi I-prospett imsemmi mid-

Dipartiment tal-Kuntratti, fl-istess waqt tqis li d-Dipartiment appellat
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infaxxa rasu gabel ma gasamha. Dan ghaliex, galadarba d-Dipartiment
tal-Kuntratti stess ammetta li s-sejha inkwistjoni kienet wiesgha bizzejjed
sabiex offerta tal-ahjar teknologija fis-suq setghet tigi meqgjusa konformi,
huwa ma setax jeskludi a priori li I-orhos offerta li tissodisfa I-kriterji teknici
u amministrattivi ma kinitx ser tkun wahda li fiha kienet gieghda tigi offruta
dik it-teknologija avvanzata u versatili kif issa mixtieqa mill-awtorita

kontraenti.

74. Dan jghodd aktar u aktar hekk kif jigi meqjus, li fdan il-kaz,
Cherubino Limited gieghda tghid li hija offriet magni bl-aqwa teknologija
rilevanti fis-suq, u mir-rapport ufficjali tal-ftuh tal-offerti jidher li hija I-istess

Cherubino li ssottomettiet I-orhos offerta minn fost I-offerenti kollha.

75. Qabel ma tittiehed decizjoni formali mill-kumitat ta’ evalwazzjoni
dwar jekk I-offerta ta’ Cherubino Limited hijiex teknikament konformi jew
le, il-possibbilta li s-sejha inkwistjoni twassal ghall-akkwist ta’ prodott
versatili u teknologikamet avvanzat bhalma jidher li huwa mixtieq mill-
awtorita kontraenti, tibgqa’ hemm, u f'¢irkostanzi bhal dawn, it-thassir tas-

sejha inkwistjoni la jista’ jitgies mehtied u wisq inqas ragonevoli.

76. Fis-sewwa la huwa Just fuq Cherubino Limited, u langas ma
jaghmel sens ghall-awtorita kontraenti li thassar is-sejha inkwistjoni biex

imbaghad tohrog sejha ohra ghall-akkwist ta’ magni bi specifikazzjonijiet
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bhal dawk li possibbilment setghet takkwista b’din is-sejha.

77. Langas ma jiswa ghad-Dipartiment tal-Kuntratti li jargumenta i
fdan il-kaz, seta’ kien hemm offerenti ohrajn li ma hadux sehem fis-sejha
inkwistjoni ghaliex I-ispecifikazzjonijiet minimi tas-sejha kienu jippermettu
offerti b’teknologija inqas avvanzata, u I-kriterju tal-ghotja tas-sejha ma
kienx iheggighom biex jikkompetu. La huwa stess qieghed jagbel |i s-
sejha kienet wiesgha bizzejjed sabiex offerti bl-ahjar teknologija fis-suq
setghu jkunu megjusa konformi, mela allura ma kien hemm xejn xi jzomm
lil min ried biex jiehu sehem fis-sejha bi prodott |li huwa tal-ahjar
teknologija fis-suq. Thares minn fejn thares, jirrizulta ghalhekk li t-thassir

tas-sejha ma kienx ragonevoli u sar qabel ma setghet irrizultat il-htiega.

78. M’ghandniex xi nghidu li la s-sejha inkwistjoni thassret qabel ma
rrizultat il-htiega, dak it-thassir huwa wkoll sproporzjonat, u fid-dawl ta’
dan kollu, il-Qorti tgis li kemm [-ewwel aggravju kif ukoll it-tielet aggraviji

ta’ Cherubino Limited huma misthoqqga.

79. It-talba ta’ Cherubino Limited ghat-thassir tad-decizjoni dwar il-
kancellament tas-sejha inkwistjoni sejra tkun ghalhekk gieghda tigi

milqugha.

80. Naturalment, b’dagshekk il-Qorti mhijiex gieghda tghid li I-offerta ta’
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Cherubino Limited hija teknikament konformi, u peress li I-funzjoni ta’ din
iI-Qorti hija wahda ta’ revizjoni u mhux li tgharbel jew inkella li taggudika
l-offerti (ara Reactilab Limited v. Korporazzoni ghas-Servizzi tal-llma
et. moghtija mill-Qorti tal-Appell fid-19 ta’ Ottubru, 2023), il-Qorti sejra
tkun gieghda tilga’ wkoll dik it-talba ta’ Cherubino Limited sabiex I-
appellata CPSU tahtar kumitat tal-evalwazzjoni gdid, li ghandu jgharbel I-
offerti kollha inkluz dik tal-kumpanija appellanti, biex imbaghad jasal
ghall-konkluzjoni formali dwar liema offerta tissodisfa I-kriterji tal-ghazla,
u dan kemm skont id-dokument tas-sejha inkwistjoni, kif ukoll fid-dawl tat-

twegibiet tad-Dipartiment tal-Kuntratti li nghataw fin-noti ta’ kjarifika.

81. Jifdal ir-raba’ aggraviju li fih Cherubino Limited gieghda tilmenta

minn dik il-parti tad-decizjoni appellata li fiha I-Bord ta’ Revizjoni dwar il-
Kuntratti Pubbli¢i ddecieda li d-depozitu |i hallset sabiex ressqget I-

oggezzjoni quddiemu ma kellux jintraddilha lura.

82. Min-naha taghhom kemm CPSU kif ukoll id-Dipartiment tal-
Kuntratti wiegbu li dan |-aggravju mhuwiex tajjeb ghaliex |-oggezzjoni ta’
Cherubino ma kinitx misthogga. Id-Dipartiment tal-Kuntratti perd mar
pass aktar minn hekk, u qgal li anke jekk l-aggravju ta’ Cherubino dwar it-
thassir tas-sejha huwa misthoqq, il-Qorti xorta wahda m’ghandhiex tilqa’

dan l-ahhar aggravju.
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83. Ghalkemm veru li Cherubino Limited ma kellhiex ragun fl-ilment li
I-kumitat ta’ evalwazzjoni agixxa ultra vires, madankollu kemm mill-ittra
ta’ oggezzjoni li tressqet quddiem il-Bord, kif ukoll minn dan l-appell jidher
li I-qofol tal-oggezzjoni ta’ Cherubino kienet u ghadha sewwasew dwar in-
nuqqas ta’ htiega u l-isproprozjonalita fid-decizjoni tat-thassir tas-sejha

ghall-offerti inkwistjoni.

84. Galadarba minn kif rajna aktar kmieni, Cherubino Limited kellha
ragun ghalfejn tilmenta mit-thassir tas-sejha, il-konsegwenza lodika
ghandha tkun li hija jisthoqgilha tigbor lura d-depozitu mhallas minnha
biex ressget I-oggezzjoni ta’ quddiem il-Bord (ara f'dan is-sens Krypton
Chemists Limited v. Central Procurement and Supplies Unit,

moghtija mill-Qorti tal-Appell fil-15 ta’ Frar, 2024).

85. Fic¢-cirkostanzi, l-ahhar aggravju ta’ Cherubino Limited huwa
ghalhekk ukoll misthoqq, u fid-dawl ta’ dan kollu I-Qorti sejra tkun gieghda
tilga’ I-appell ta’ Cherubino Limited, b’dan illi fid-decizjoni dwar il-kap tal-
ispejjez, il-Qorti sejra tkun gieghda tiehu qies tal-fatt li Cherubino ma
kellhiex ragun li tibga’ tinsisti li [-kumitat ta’ evalwazzjoni agixxa I-barra

mis-setghat moghtija lilu.

Pagna 29 minn 32



App. Civ. 214/24/1

86. B’zieda ma’ dan, il-Qorti lanqas ma sejra tkun gieghda tilga’ I-ahhar
talba ta’ Cherubino Limited li fiha talbet lil din il-Qorti sabiex «Finalment
tiehu dawk l-azzjonijiet kollha u necessarji, sabiex dak Ii precedentement
gie ordnat, u/ jew b’xi mod iehor gie ddikjarat minn din I-Onorabbli Qorti,
Jigi implimentat», u dan billi fir-rikors tal-appell, Cherubino Limited nagset
ghalkollox milli ssostni din it-talba b’xi argumenti rilevanti jew inkella minn

tal-ingas fissret x'inhuma dawk I-azzjonijiet specifici li trid li jittiehdu.

87. Fl-ahhar nett u b’referenza ghas-«sottomissjoni ulterjuri» tas-
CPSU, Ii fiha gieghda targumenta li anke jekk il-Qorti mhijiex konvinta
mir-raguni moghtija ghall-kancellament tas-sejha, din il-Qorti xorta wahda
ghandha tordna I-kancellament bis-sahha ta’ Regolament 90(3) tar-
Regolamenti dwar I-Akkwist Pubbliku, il-Qorti tqgis li r-Regolament
imsemmi mis-CPSU japplika biss ghall-Bord ta’ Revizjoni dwar il-Kuntratti
Pubbli¢i u mhux ukoll ghal din il-Qorti. Kemm hu hekk, is-setgha ta’ din
iI-Qorti li thassar sejha ghall-offerti tohrod minn dispozizzjoni ohra li ma
ssemmietx mis-CPSU (ara Regolament 286(3) tal-istess Regolamenti
dwar |-Akkwist Pubbliku). Anke pero li kieku stess is-CPSU kellha
tirreferi ghar-Regolament li japplika ghal din il-Qorti, il-Qorti xorta wahda
ma jidhrilhiex li l-agwa soluzzjoni fi¢-¢irkostanzi hija t-thassir tas-sejha

inkwistjoni, u dan ghall-istess ragunijiet li nghataw aktar kmieni.
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Decizjoni

Ghaldagstant ghal dawn ir-ragunijiet, il-Qorti gieghda tilga’ l-appell ta’

Cherubino Limited u dan billi:

) thassar id-decizjoni tal-Bord ta’ Revizjoni dwar il-Kuntratti

Pubbli¢i ta’ nhar it-2 ta’ April, 2024;

(i)  thassar ir-rakkomandazzjoni tal-kumitat ta’ evalwazzjoni dwar it-
thassir tas-sejha, kif ukoll id-decizjoni tal-kancellament tas-sejha kif

ippubblikata mid-Dipartiment tal-Kuntratti fil-15 ta’ Settembru, 2023;

(i) tordna lill-awtorita kontraenti sabiex tahtar kumitat ta’
evalwazzjoni mill-gdid li ghandu jgharbel I-offerti kollha, inkluz dik tal-
kumpanija appellanti, biex imbaghad jasal ghall-konkluzjoni formali
dwar liema offerta tissodisfa I-kriteriji tal-ghazla, u dan kemm fid-dawl
tad-dokument tas-sejha, tan-noti ta’ kjarifika rilevanti, kif ukoll fil-
kuntest ta’ dak li nghad fparagrafi 67 sa 70 ta’ din is-sentenza, sabiex

minn hemmhekk il-process jissokta skont il-ligi;

(iv) tordna li d-depozitu mhallas minn Cherubino Limited sabiex
ressqet l-oggezzjoni ta’ quddiem il-Bord ta’ Revizjoni dwar il-Kuntratti

Pubbli¢i, jintraddilha lura, u fl-ahhar nett;
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(v) tordnali l-ispejjez ta’ dan l-appell ghandhom jithallsu fi kwoti ta’
tliet kwarti (3/4) mill-appellati flimkien bejniethom, filwaqt li I-kwart (*/4)

I-iehor ghandu jithallas mill-appellanti Cherubino Limited.

Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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