Rikors Kostituzzjonali 635/24DC
Degriet dwar mizura provizorja

Fil-Qorti Civili, Prim’Awla (Malta)
(Sede Kostituzzjonali)

Onor. Imhallef Dr. Doreen Clarke LL.D
Rikors Numru 635/2024DC
Adrian Hillman (K.1.561264M)

VS

Avukat Generali, u
Avukat tal-Istat

[lum, I-1 ta> Awwissu 2024

I1-Qorti

Rat ir-rikors ta’ Adrian Hillman prezentat fil-15 ta’ Lulju 2024, permezz ta’
liema u ghar-ragunijiet hemm premessi talab lil din il-Qorti:

Tordna li pendenti dawn il-proceduri kostituzzjonali u sakemm [-istess
proceduri kostituzzjonali jigu res gudicata, ikun hemm is-sospensjoni tal-
proceduri kriminali fl-ismijiet Repubblika ta’ Malta vs Adrian Hillman,
preseduta mill-Qorti tal-Magistrati per Mag Dr L Caruana,
kumpilazzjonzi nru 336/2021 u li minnhom jemergi I-indoli
kostituzzjonali mertu tal-proceduri odjerni u dan salv kull provvediment
ulterjuri li dina I-Onorabbli Qorti jogghiobha timponi.

Rat id-degriet taghha mghoti nhar is-16 ta’ Lulju 2024 permezz ta’ liema,
fil-waqt li ordnat in-notifika tar-rikors promotur lill-intimati u taghthom
zmien biex jipprezentaw risposta, appuntat ir-rikors ghas-smigh.
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Rat ir-risposta prezentata mill-intimati fit-22 ta’ Lulju 2024 permezz ta’
liema u ghar-ragunijiet hemm premessi opponew it-talbiet tar-rikorrenti.

Semghet is-sottomissjonijiet tal-partijiet.

Rat il-verbal ta’l-udjenza mizmuma nhar il-25 ta’ Lulju 2024 meta r-rikors
thalla ghall-llum ghal provediment.

Rat I-atti processwali.
Ikkunsidrat
i fil-qosor il-fatti 1i taw lok ghar-rikors odjern huma s-segwenti:

e Fid-29 ta’ Mejju 2021 ir-rikorrent tressaq b’arrest quddiem il-Qorti tal-
Magistrati Malta akkuzat b’diversi reati fosthom hasil ta’ flus.

e Meta gie prezentat ir-rikors promotur (fit-28 ta’ Dicembru 2023) il-
kumpilazzjoni kienet ged tinstema minn dik il-Qorti kif presjeduta mill-
Magistrat Dr Donatella Frendo Dimech; I-Avukat Generali kien hareg il-
kontr’ordni ai termini tal-Kapitolu 373 tal-Ligijiet ta’ Malta flimkien
mar-rinviju ghall-gudizzju fir-rigward tal-imputazzjonjiet I-ohrajn.
F’dak I-istadju kienu ghadhom ma bdewx jinstemghu 1-provi tad-difiza.

e [lli pendenti quddiem il-Qorti tal-Magistrati, ukoll presjeduta mill-
Magistrat Dr Frendo Dimech, kien hemm proc¢eduri kontra Vincent
Buhagiar li, bhar-rikorrent, kien jokkupa I-kariga ta’ direttur fis-so¢jeta
Times of Malta. Il-pro¢eduri kontra Buhagiar inbdew in segwietu ghall-
istess inkjesta li wasslet ukoll ghall-pro¢eduri penali kontra r-rikorrent.
ll-pro¢eduri kontra Buhagier huma fi stat aktar avvanzat minn dawk
kontra r-rikorrent u fiz-zmien meta gie prezentat ir-rikors promotur kienu
diga geghdin jinstemghu 1-provi tad-difiza.

e |lli minn dak verbalizzat mill-prosekuzzjoni fil-kors tal-proceduri penali
kontra r-rikorrent il-mertu tal-ewwel fazi tax-Xiri ta’ zZewgt makni
partikolari, ... huwa l-istess fil-kawza kontra Adrian Hillman u fil-kawza
ta’ Vincent Buhagiar'. Mill-istess verbal jidher li I-pro¢eduri kontra r-
rikorrenti kienu jirrgwardaw ukoll ix-xiri ta’ magni ohrajn.

e Fil-proc¢eduri penali pendenti kontra tieghu r-rikorrent talab r-rikuza tal-
Magistrat sedenti; din it-talba giet michuda ghaliex ma kienet tinkwadra
ruhha fl-ebda wahda mic-¢irkostanzi imsemmija fl-artikolu 734 tal-

! Hawn il-Qorti mhiex ged tikkwota mill-atti tal-kawza kontra r-rikorrent imma mir-rikors promotur.
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Kapitolu 12 tal-Ligijiet ta’ Malta?, langas is-subpargrafu (d)(i)(ii) ghaliex
dik il-Qorti Kienet ghada ma esprimietx ruhha dwar, Jew gqatghet
definittivament, il-mertu fug il-kwistjoni bejn il-partijiet, u
konsegwentement ikkunsidrat it-talba bhala intempestiva. Jidher li fl-
Istess degriet gie rizervat id-dritt tar-rikorrent li jerga jressaq it-talba
tieghu fi stadju ulterjuri f’kaz 1li javveraw ruhhom c-cirkostanzi
imsemmija f’1-artikolu 734(d)(i)(ii) tal-Kap 12.

e Rinfa¢¢jat b’dak id-degriet ir-rikorrent talab lill-dik il-Qorti biex tirreferi
I-kwistjoni lill-Prim Imhallef biex jirriassenja I-kawza; din it-talba giet
michuda.

e Fit-28 ta’ Dicembru 2023 ir-rikorrent prezenta ir-rikors kostituzzjonali
fl-ismijiet premessi permezz ta’liema qed jallega ksir tad-dritt ghas-
smigh xieraq protetti bl-artikolu 39 tal-Kostituzzjoni ta’ Malta® u |-
artikolu 6 tal-Konvenzjoni Ewropea dwar id-drittijiet Fundamentali tal-
Bniedem*.

e Fl-ewwel smigh mizmum minnha fil-kawza princiali, din il-Qorti giet
infurmata li |-kawza kriminali kontra r-rikorrent kienet ser tigi
riassenjata® u li ghalhekk kien possibbli li I-mertu ta’ dawn il-proceduri
jirrizolvi ruhu; ghallhekk, fuq talba tar-rikorrent mhux opposta, gie deciz
li I-kawza tigi differita biex ir-rikorrent ikun jista’ jirregola ruhhu.

e Fil-fatt il-kawza kriminali kontra r-rikorrent giet riassenjata, pero giet
riassenajata lill-Qorti tal-Magistrati kif presjeduta mill-istess Magistrat
(Dr Leonard Caruana) li lilu giet assenjata ukoll il-kawza kontra Vincent
Buhagiar.

e Ir-rikorrent, ghall-istess ragunijiet ta’ qabel, talab ir-rikuza tal-Magistrat
Dr Leonard Caruana; anke din it-talba giet michuda.

e Rinfac¢cjat b’din is-Sitwazzjoni r-rikorrent informa lil din il-Qorti li I-
proceduri kostituzzjonali kellhom jitkomplew.

Ili kien f°dan I-istadju li gie prezentat ir-rikors odjern li permezz tieghu r-
rikorrent ged jitlob li, sakemm jigi finalment trattat u deciz ir-rikors
kostituzzjonali minnhom prezentat, il-Qorti tordna is-sospensjoni tal-
proc¢eduri penali pendenti kontra tieghu fl-ismijiet Repubblika ta’ Malta vs
Adrian Hillman (kumpilazzjonzi nru 336/2021).

Ikkunsidrat

2 F°din is-sentenza imsejjah “il-Kap 12”.

3 F°din is-sentenza imsejha ‘il-Kostituzzjoni”.

4 F>din is-sentenza imsejha “il-Konvenzjoni”.

® Dan ghal ragunijiet kompletament estraneji ghall-lanjanzi tar-rikorrent.
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[l effettivament dak li ged jitlob I-attur permezz ta’ din it-talba huwa I-ghoti
ta’ mizura provizorja, interim measure. Dwar is-setgha ta’ din il-Qorti li
taghti ordni ta’ din ix-xorta esprimiet ruhha il-Qorti Kostituzzjonali fis-
sentenza moghtija fit-22 ta” Awwissu 2005 fil-kawza fl-ismijiet Joseph
Emanuel Ruggier et vs Joseph Oliver Ruggier pro et noe et

Din il-Qorti hi tal-fehma [i fi proceduri kostituzzjonali fejn jigi
allegat ksur tad-drittijiet fondamentali, kemm il-Prim Awla tal-
Qorti Civili kif ukoll din il-Qorti ghandhom is-setgha i,
[f¢irkostanzi eccezzjonali [...] jaghtu dawk il-provvedimenti
preventivi intizi sabiex jizguraw [i sakemm tigi determinata I-
kawza kostituzzjonali, ma jsir xejn li jista’ jnaqqas mis-setgha ta’
I-istess Qrati li jipprovdu rimedju adegwat u effettiv
konformement ma’ dak li jistabilixxu s-subartikoli (1) u (2) ta’ I-
Artikolu 46 tal-Kostituzzjoni u d-disposizzjonijiet korrispondenti
tal-Kap 319 [Art 4(1) u (2)].

IIli aktar minn hekk fis-sentenza mghotija fit-2 a> Gunju 2014 fil-kawza
Emmanuel Camilleri v Spettur Louise Calleja et, din il-Qorti kif
diversament presjeduta galet ukoll:

i s-setghat moghtijin mil-ligi lil din il-Qorti f’kawzi ta’ ghamla
Kostituzzjonali mhumiex imfissrin b’mod ezawrjenti f'xi
dispozizzjoni partikolari, u r-rimedji li hija tista’ tintalab taghti
huma mhollijin fid-diskrezzjoni taghha fl-ahjar interess tal-
gustizzja u biex taghmel haqq fejn mehtieg;

1lli hija ghandha s-setgha tirregola l-procedura taghha u li taghti
dawk il-provvedimenti, kemm definittivi u kif ukoll interlokutorji,
li tingala’ I-htiega taghhom waqt kull smigh, sabiex jiggarantixxu
li t-trattazzjoni tal-kwestjoni li tkun tressget quddiemha bl-ebda
mod ma tkun suggetta ghal pressjonijiet indebiti jew hsara
irriversibbli ghal xi wahda mill-partijiet;

[1li m’ghandu jkun hemm I-ebda dubju li I-ezami illi trid taghmel il-Qorti
fid-determinazzjoni ta’ talba ghall-ghoti ta’ mizura provizorja bl-ebda mod
m’ghandu jinc¢idi fuq l-ezitu tal-kawza fil-mertu. Fil-fatt fl-istess kawza
appena ¢itata Emanuel Camilleri vs Spettur Louise Calleja et intgal i

... I-ghoti tar-rimedju interlokutorju jew provvizorju ma ghandu
qatt jintalab jew jinghata b’'mod li jippregudika [-mixi nnifsu tal-
procedura li fiha jintalab u bl-ebda mod ma ghandu jintuza biex
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jorbot idejn il-Qorti li taghtih dwar il-mod kif fl-ahhar mill-ahhar
taghti s-sentenza taghha jew kif tikkunsidra bis-serenita’ jew [-
indipendenza mehtiega [-provi u l-argumenti li I-partijiet iressqu
guddiemha

[lli huwa ben stabbilit ukoll fil-gurisprudenza x’inhu l-istharrig li trid
taghmel il-Qorti sabiex tiddetermina jekk I-ghoti ta’ mizura provizorja hux
misthoqq. F’dan ir-rigward issir referenza ghas-sentenza moghtija fis-16 ta’
Gunju 2020 fl-kawza fl-ismijiet HSBC Bank (Malta) p.l.c. vs L-Avukat tal-
Istat et. F°din is-sentenza |-Qorti elenkat I-elementi rikjesti li jridu jigu
sodisfatti biex tkun tista’ tinghata mizura provizorja.

Mill-prattika ta’ dawn il-Qrati, jistghu jinsiltu ghadd ta’ linji-
gwida fl-gioti 0 meno ta’ interim measures. B ’'mod generali, dawn
isegwu l-orjentament tal-Qorti Ewropea, izda hemm istanzi fejn
jaghtu r-rimedji wkoll fejn il-Qorti ta’ Strasburgu aktarx ma
takkordax interim measures:

1. Ir-rimedju jinghata biss meta ma jkun hemm [-ebda rimedju
ordinarju a disposizzjoni tar-rikorrent. ... ... {Mark Formosa vs
L-Avukar Generali 14.12.2017 Prim’Awla (Kost.)}

2. Biex ikun jista’ jinghata rimedju provvizorju, jehtieg li min
Jjitolbu juri li hemm kaz prima facie ta’ ksur ta’ jedd fundamentali.
Mhux bizzejjed li wiehed jogghod biss fuq xi sitwazzjoni ipotetika
jew li mhux certa li ssehihi. {Emanuel Camilleri vs. Spett. Louise
Calleja 02.06.2014 Prim’Awla (Kost)}

3. Tkun sejra ssehh hsara li ma tkunx tista’ titregga’ lura ghall-
interessi vitali tal-parti kkoncernata jew ghall-perkors tal-ezami li
I-Qorti jkun jinhtigilha taghmel. {Rosette Thake v Prim Ministru
09.06.2016 Prim’Awla (Kost)}. Inghad f’dan il-kuntest li |-ghoti
tal-interim order jinghata biss eccezzjonalment f’kazijiet ta’
“urgenza estrema”. {Federation of Estate Agents vs. Direttur
Generali (Kompetizzjoni) 25.09.2014 Qorti Kostituzzjonali}. ...

4. L-eZistenza ta’ riskju imminenti, li ghalhekk jimmerita ttehid ta’
mizuri urgenti. ... ... {Mark Formosa v L-Avukat Generali
14.12.2017 Prim’Awla (Kost)}.
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5. Fil-kaz li jkun hemm gudikat, xorta jista’ jinghata rrimedju
provizorju, izda biss f’kaZijiet verament eccezzjonali. Ladarba
jkun hemm sentenza li saret gudikat, din ghandha [-effett li
tistabilixxi fatt accertat ghaliex ir-regola f’kull ordinament i
jissejjes fuq is-saltna tad-dritt hi li sentenza pro veritate habetur.
Sentenza tista’ titwaqqa’ biss b’sentenza ohra u mhux
b’allegazzjoni dwar is-siwi taghha, u sakemm ma tinghatax
sentenza bhal dik, is-sentenza ghandha normalment tibga’ tghodd,
salv kazijiet eccezzjonali. {Stephen Pirotta v L-Avukat Generali
19.04.2016 Prim’Awla (Kost.)}.

Illi dawn il-prin¢ipji imhaddna mill-qrati taghna huma l-istess prin¢ipji li
jirregolaw il-Qorti Ewropea tad-Drittijiet tal-Bniedem® f’materja ta’ mizuri
provizorji. Tant li fil-Factsheet dwar Interim Measures mahruga minn dik
il-Qorti f°Ottubru 2023, fejn dan it-tip ta’ rimedju huwa deskritt bhala
wiched eccezzjonali, intgal hekk:

Interim measures are urgent measures which, according to the
Court’s well-established practice, apply only where there is an
imminent risk of irreparable harm. Such measures are decided in
connection with proceedings before the Court without prejudging
any subsequent decisions on the admissibility or merits of the case
in question. In the majority of cases, the applicant requests the
suspension of an expulsion or an extradition. The Court grants
requests for interim measures only on an exceptional basis, when
applicants would otherwise face a real risk of serious and
irreversible harm. ... ... ..

In practice, interim measures are applied only in a limited number
of areas and most concern expulsion and extradition. They usually
consist in a suspension of the applicant’s expulsion or extradition
for as long as the application is being examined. The most typical
cases are those where, if the expulsion or extradition takes place,
the applicants would fear for their lives (thus engaging Article 2
(right to life) of the European Convention on Human Rights) or
would face ill-treatment prohibited by Article 3 (prohibition of
torture or inhuman or degrading treatment) of the Convention.
More exceptionally, such measures may be indicated in response
to certain requests concerning the right to a fair trial (Article 6 of
the Convention), the right to respect for private and family life

8 F°din is-sentenza imsejha:”QEBD”.
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(Article 8 of the Convention) and freedom of expression (Article
10 of the Convention).

In the Court’s case-law as it currently stands, Rule 39 of the Rules
of Court is not applied, for example, in the following cases: to
prevent the imminent demolition of property, imminent insolvency,
or the enforcement of an obligation to do military service; to
obtain the release of an applicant who is in prison pending the
Court’s decision as to the fairness of the proceedings, to ensure
the holding of a referendum; to prevent the dissolution of a
political party; or to freeze the adoption of constitutional
amendments affecting the term of office of members of the
judiciary.

Ikkunsidrat

[li stabbiliti dawn il-prin¢ipji regolaturi I-Qorti ser tghaddi biex tikkunsidra
I-mertu tat-talba odjerna. Kif intgal ir-rikorrent ged jitlob li I-proceduri
penali fil-konfront tieghu jigu sospizi sakemm tigi finalment deciza I-kawza
princ¢ipali tieghu pendenti quddiem fin il-Qorti.

i r-rikorrent jikkontendi li jekk, kif probabbilment ser jigri, il-Qorti (tal-
Magistrati) ser tiddeciedi |-kawza kontra Vincent Buhagiar gabel ma
tiddeciedi tieghu, dik il-Qorti ser tkun esprimiet ruhha fuq fatti li
jikkostitwixxu, almenu in parti, I-istess mertu li ghandu jigi deciz fil-kawza
kontra tieghu. Dan, dejjem skond it-tezi tar-rikorrent, necessarjament ser
iwassal ghar-rikuza tal-Magistrat sedenti. Huwa jkompli jghid li r-rikuza
f*dak l-istadju ser tkun ta’ pregudizzju ghalih ghaliex sa kemm tavvera ruhha
din i¢-¢irkostanza’ (¢ioe r-rikuza) huwa ser ikollu jipprocedi bil-provi
tieghu. Dan (dejjem skond ir-rikorrent) ser jin¢idi negattivament fuq id-dritt
tieghu li jigi gudikat mill-gudikant Ii jkun sema’ 1-provi. Ir-rikorrent ikompli
jghid 1i anke jekk jinstemghu il-provi mill-gdid quddiem il-Magistrat li
finalment ser jiddeciedi 1-kawza huwa ser issofri pregudizzju ghaliex ir-
riproduzzjoni ta’ xhieda ai fini ta’ depozizzjoni mill-gdid wara li jkun gia
sarilhom kontro-ezami hija dejjem problematika ghaliex ix-xhud ikun
“preparat” u jista’ jimmodula d-depozizzjoni tieghu skond dak 1i jkun gie
mistogsi fid-depozizzjoni tieghu precedenti. Ir-rikorrent jilmenta ukoll li
jekk I-imputat ikun lahaq xehed gabel ir-rikuza huma jkun prekluz milli
jerga jixhed.

" Ir-rikorrent donnu ged jipprezumi li t-talba tieghu ghal rikuza ghandha tigi a¢éettata £xi stadju jew iehor tal-
proceduri.
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i I-intimati jilgghu ghat-talba odjerna billi jghidu 1i r-rikorrent la wera li
ghandu jedd prima facie x’jigi protett u lanqgas ma wera li ser issoffri xi Xi
pregudizzju irrimedjabbli u li fi kwalunkwe kaz jekk javveraw ruhhom il-
bizghat ravvizati mir-rikorrent din il-Qorti tista’ eventwlament tordna ir-
restitutio in integrum billi tpoggi lir-rikorrent fil-pozizzjoni li gieghed fiha
[lum u I-kaz tieghu jigi riassenjat lil Magistrat iehor. Aktar minn hekk |-
intimati jikkontendu li r-rikorrent kellu rimedju ordinarju fis-sens li seta’
jitlob lill-Qorti tal-Magistrati tissoprasjedi sakemm jigu decizi 1-proceduri
odjerni liema rimedju ma giex utilizzat.

Ikkunsidrat
Ili fil-gurisprudenza huwa stabbilit |i:

Anke jekk skond id-disposizzjonijiet relattivi tal-Kap 12 ma hemmx
lok ghall rikuza - anzi jista jkun hemm divjiet ta' astensjoni - izda
tista' tinholoq sitwazzjoni fejn ikun hemm kuntrast mad-drittijiet
fundamentali u kostituzzjonali ta' I-individwu bil-konsegwenza li
dawn ta' I-ahhar ghandhom jipprevalu fuq id-disposizzjonijiet I-
ohra tal ligi ordinarja." (ara sentenzi Qorti Kostituzzjonali Sant
vs Kummissarju tal-Pulizija 2/4/90; Cachia vs Onor.Prim
Ministru et 10/10/91; Bugeja et vs Onor.Prim Ministru noe et
17/6/94 u PA (Sede Kostituzzjonali) Ghirxi vs Onor. Prim Ministru
et 1/11/96).

....Indipendentement mill-fatt jekk ic-cirkostanzi kinux tali li kienu
jintitolaw lill-parti li titlob ir-rikuza tal-gudikant skond il-ligijiet
ta’ procedura. ll-parametri ta’ dawk il-ligijiet ghandhom jitgiesu
li twessghu bil-provvedimenti tal-Kostituzzjoni u tal-Konvenzjoni
Ewropeja li jiggarantixxu ssmiegh xierag. Irid ghalhekk jigu
interpretati fl-ispirtu taghhom u fil-dawl tal-principji enuncjati fil-
gurisprudenza Kopja Informali ta' Sentenza Pagna 10 minn 21
Qrati tal-Gustizzja tal-Qorti u tal-Kummissjoni Ewropeja.” (Dr.
A. Mifsud vs On. Prim Ministru et filz-17 ta’ Lulju 1996 (Kost).

[1-Qorti ghalhekk trid tezamina jekk fil-konkret, u mhux fl-astratt,
jistax jinghad li hemm jew jista' jkun hemm "bias" fil-gudikant li
jirrendi l-operat tieghu soggettivament jew oggettivament
parzjali. L-aforisma "justice must not only be done but must be
seen to be done" trid tigi valutata flisfond tal-kaz partikolari. [PA
(Sede Kostituzzjonali) Ghirxi vs Onor.Prim Ministru et 1/11/96;
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ara wkoll E. T. Rev. Mons. Arcisgof G. Mercieca pro et vs Onor.
Prim Ministru noe et 22/10/1984 Kost.).

Ili fil-Guide on Article 6 of the European Convention on Human Rights
(criminal limb)®, b’referenza ghall-gurisprudenza tal-QEDB in tema,
jinghad li:

132. The mere fact that a judge has already ruled on similar but
unrelated criminal charges or that he or she has already tried a
co-accused in separate criminal proceedings is not in itself
sufficient to cast doubt on that judge’s impartiality in a
subsequent case (Kriegisch v. Germany (dec.), 2010;
Khodorkovskiy and Lebedev v. Russia, 2013, § 544). It is,
however, a different matter if the earlier judgments contain
findings that actually prejudge the question of the guilt of an
accused in such subsequent proceedings'® (Poppe v. the
Netherlands, 2009, § 26; Schwarzenberger v. Germany, 2006, §
42; Ferrantelli and Santangelo v. Italy, 1996, § 59). From this
perspective, the issue of the impartiality of a tribunal within the
meaning of Article 6 § 1 of the Convention can be seen in light of
the right to the presumption of innocence under Article 6 § 2
(Mucha v. Slovakia, 2021, 88 48 and 66).

133. For instance, in Meng v. Germany, 2021, §8 53-65, the Court
found a violation of Article 6 § 1 in relation to the objectively
justified doubts as to the impartiality of the court convicting the
applicant of murder, presided by a judge previously sitting in
separate proceedings concerning only her co accused, which
made extensive findings of established fact and legal
qualifications prejudging the applicant’s guilt.

134. Moreover, an issue may arise from the perspective of general
fairness where the trial court has reached certain findings by
relying on evidence that was examined in different proceedings in
which the applicant did not participate (Khodorkovskiy and
Lebedev v. Russia (no.2), 2020, § 522).

Ikkunsidrat

8 Ref Sandro Chetcuti et vs L-Avukat Generali et: Prim’Awla Sede Kostituzzjonali 28 ta’ Jannar 2005,
konfermata mill-Qorti Kostituzzjonali fit-12 ta” Lulju 2005.

® QEDB mahrug fid-29 ta’ Frar 2024.

10 Is-sottolinear huwa tal-Qorti.
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I1li premess li s-sistema Maltija hija fondata fuq il-premessa li “il giudice
non si presume ne’ parziale ne’ corrotto”!, u tenut kont tal-gurisprudenza
appena citata (b’referenza partikolari ghal dak li tishaq il-QEBD li I-fatt fih
innifsu li gudikant jkun diga iddec¢ieda, separatament, proceduri penali
kontra koakkuzat mhux bizzejjed biex jitfa dell fuq 1-imparzjalita tieghu),
biex fil-kaz in ezami ikun jista’ jinghad li hemm kaz prima facie ta’ ksur ta’
dritt fundamentali, ir-rikorrent kellu juri, dejjem fuq bazi prima facie, li
kienet tezisti xi ¢irkostanzi bhal dawk fuq imsemmija mill-QEBD u li turi li
fid-decizjoni, u l-kunsiderazzjonijiet li jwasslu ghaliha, li ser tinghata fil-
kawza kontra Vincent Buhagiar il-Qorti ser tkun ged tiddeciedi a priori dwar
il-htija 0 meno tar-rikorrent. Biex tavvera ruhha din il-biza’ pero jehtieg li r-
reati (u l-elementi Kkostituttivi taghhom) addebietati lir-rikorrent u lil
Buhagiar, ghalkemm mhux necessarjament 1-istess, ikunu tant relatati u
naxxenti mill-istess fatti specifi¢i li I-kunsiderazzjonijiet li jwasslu ghal
decizjoni dwar ir-reati addebietati lil wiched ikunu jimplikaw de¢izjoni
mehuda a priori dwar ir-reati addebietati lill-ichor. Dan ma ntweriex.

Ili f°dan I-istadju jkun opportun li jigi rilevat li dan il-provediment ged
jinghata meta ghada ma tressqet 1-ebda prova fil-proceduri princ¢ipali, kif
langas tressqu provi fir-rigward tat-talba odjerna stante li I-partijiet strahu
fuq l-atti processwali; dawn s’issa jinkludu r-rikors promotur u r-risposta tal-
intimati, ir-rikors odjern u r-risposta relattiva, verbali u riferti. Minn dawn I-
atti u mis-sottomissjonijiet maghmula ma jidhirx li hu kontestat li I-
proceduri penali tentati kontra ir-rikorrent u dawk tentati kontra Vincent
Buhagiar ittichdu in segwietu ghall-istess inkjesta magisterjali. U, skond ma
ddikjara l-ufficjal prosekutur fil-kors tal-kawza kontra r-rikorrent, hemm
fattur komuni bejn iz-zewg kawzi ghaliex il-mertu tal-ewwel fazi tax-xiri ta’
zZewgt makni partikolari, ... huwa [-istess fil-kawza kontra Adrian Hillman u
fil-kawza ta’ Vincent Buhagiar. Dan wahdu pero mhux prova, imgar prima
facie, dwar x’reati huma addebietati lir-rikorrent u lil Buhagiar, u langas
m’hu prova 1i I-fatti specifici li huma naxxenti minnhom, u d-
determinazzjoni ta’ htija o meno dwar dawn ir-reati huma tant konnessi li
decizjoni fil-konfront ta’ wiehed timplika decizjoni a priori fil-konfront ta’l-
iehor.

11 Ref L-Imhallef Dottor Carmelo sive Lino Farrugia Sacco vs L-Onorevoli Prim Ministru et: Qorti
Kostituzzjonali, 27 ta’ Jannar 2014. Din l-istess prezunzjoni taghmilha 1-QEBD; f*dan ir-rigward issir referenza
ghal Micallef vs Malta (5 ta’ Ottubru 2009) fejn intqal hekk’paragrafu 94 “... ... As to the subjective test, the
principle that a tribunal shall be presumed to be free of personal prejudice or partiality is long-established in the
case-law of the Court (see, for example, Kyprianou v. Cyprus [GC], no. 73797/01, § 119, ECHR 2005-XIIl). The
Court has held that the personal impartiality of a judge must be presumed until there is proof to the contrary.”
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Rikors Kostituzzjonali 635/24DC
Degriet dwar mizura provizorja

Il la darba r-rikorrent nagas li juri li hemm kaz prima facie ta’ ksur ta’ dritt
fundamentali t-talba odjerna ma tistax tintlaqa’.

I1li ghal kull bon fini u in konkluzzjoni ghandu jinghad ukoll li, Kkif
gustament irrileva I-intimat, ir-rikorrent kellu rimedju “ordinarju” 1i seta’
jirrikorri ghalih biex jottjeni l-mizura mitluba permezz tar-rikors odjern.
Huwa fil-fatt seta’ ghamel talba simili lill-Qorti tal-Magistrati. Mill-atti
jidher ma jidhirx li saret talba lil dik il-Qorti. Skond il-gurisprudenza fuq
¢itata r-rimedju (mizura provizorja) jinghata biss meta ma jkun hemm [-ebda
rimedju ordinarju a disposizzjoni tar-rikorrent.

Ghal dawn il-motivi |-Qorti taqta’ u tiddeciedi billi tichad it-talba tar-

rikorrenti dedotta fir-rikors tal-15 ta’ Lulju 2024 ghall-ghoti ta’ mizura
provizorja. Spejjez relatat ma’ dan ir-rikors a karigu tar-rikorrent.

DR. DOREEN CLARKE
IMHALLEF

MARVIC PSAILA
DEPUTAT REGISTRATUR
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