App. Civ.331/2024/1

QORTI TAL-APPELL

IMHALLFIN

S.T.0. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF CHRISTIAN FALZON SCERRI
ONOR. IMRALLEF JOSETTE DEMICOLI

Seduta ta’ nhar it-Tlieta, 30 ta’ Lulju, 2024.

Numru 6

Appell Numru 331/2024/1

Polaris Marine Services Co Ltd (C 48840)
V.

Direttur ('-?_-enerali - Dipartiment tas-Sajd u I-Akkwakultura; u d-
Direttur Generali tal-Kuntratti, ghal kull interess li jista’ jkollu

[I-Qorti:

1. Din hija sentenza dwar appell imressag minn Polaris Marine
Services Co. Ltd kontra decizjoni moghtija mill-Bord ta’ Revizjoni dwar
Kuntratti Pubbli¢i fl-20 ta’ Mejju, 2024, li permezz taghha I-Bord

ikkonferma t-thassir tas-sejha pubblika bin-numru ta’ riferenza SPD
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8/2022/181.

Dahla

2. Fis-7 ta’ Dicembru, 2022, id-Direttorat tal-Akkwist Settorjali, fi hdan
id-Dipartiment tal-Kuntratti, habbar sejha pubblika (SPD 8/2022/181)
fisem id-Dipartiment tas-Sajd u Akkwakultura msejha, «Tender for the
Supply, Delivery, Maintenance and Commissioning of Two Rigid Hull
Inflatable Boats (RHIB) for the Department of Fisheries and

Aquaculture.»

3. Kif jidher mill-qoxra tad-dokument ta’ din is-sejha, dan il-progett
kien parti ffinanzjat minn fondi lokali u parti ffinanzjat minn fondi gejjin

mill-Unjoni Ewropea:

Maritime and Fisheries Operational Programme 2014-2020
Part-financed by the European Union
European Maritime and Fisheries Fund
Co-financing Rate: 70% European Union Funds; 30% National Funds

4. Wara li ntemm l-istadju tal-gharbiel tal-offerti, id-Dipartiment tal-
Kuntratti fil-11 ta’ April, 2023 gharraf lil Polaris Marine Services Co Ltd illi
l-offerta taghha ma tqisitx bhala wahda konformi mal-htigijiet teknici tas-
sejha. Fl-istess korrispondenza gie mgharraf ukoll li I-kuntratt gie
rakkomandat illi jinghata lil United Equipment Co (UNEC) Ltd ghall-prezz

ta’ €399,861.08 minghajr VAT.
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5. B’sentenza moghtija fid-29 ta’ Awwissu, 2023, il-Qorti tal-Appell
hassret kemm l-iskwalifika ta’ Polaris Marine Services Co. Ltd, kif ukoll |-
ghoti tal-kuntratt lil United Equipment Co (UNEC) Ltd u ordnat minflok li
[-atti ghandhom imorru lura ghand id-Dipartiment tal-Kuntratti sabiex dan
jerga’ johrog aggudikazzjoni gdida, wara li jerda’ jdahhal lura |-offerta ta’

Polaris Marine Services Co. Ltd.

6. Sitt xhur wara din is-sentenza, ezattament fid-29 ta’ Frar, 2024, id-
Dipartiment tal-Kuntratti baghat jgharraf hekk lil Polaris Marine Services
Co. Ltd:

«Thank you for participating in the abovementioned procurement
procedure. However, this Ministry regrets to inform you that this call for
tenders is being recommended for cancellation in line with Article 18.3(b)
of the General Rules Governing Tenders.»

7. L-Artikolu 18.3(b) ta’ dawn ir-regoli generali jagra kif ge;:

«Cancellation may occur where:

(b) the economic or technical parameters of the project have been
fundamentally altered.»

8. Polaris Marine Services Co. Ltd oggezzjonat quddiem il-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i kontra t-thassir ta’ din is-sejha fuq il-
bazi: (i) li dan it-thassir sar biss biex tingieb fix-xejn id-decizjoni mehuda
mill-Qorti tal-Appell fid-29 ta’ Awwissu, 2023; (ii) li r-ragunijiet tat-thassir
tas-sejha msemmija fl-Artikolu 18.3 tal-General Rules Governing
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Tenders mhumiex imnizzla fost ir-ragunijiet tal-kancellament |li hemm
indikati fir-Regolament 15(1) tar-Regolamenti Dwar [|-Akkwist
Pubbliku (Legislazzjoni Sussidjarja 601.03); u (iii) li d-decizjoni i
wasslet ghall-kanc¢ellament tas-sejha ma kienx fiha s-sejbiet u r-ragunijiet
skont ir-Regolament 15(3) tar-Regolamenti Dwar |-Akkwist Pubbliku

ghalfejn kien hemm bzonn li din is-sejha tigi mhassra.

9. |d-Direttur Generali - Dipartiment tas-Sajd u I-Akkwakultura wiegeb
ghal din l-oggezzjoni fl-20 ta’ Marzu, 2024 billi skuza ruhu ghall-fatt Ii d-
decizjoni tal-kanc¢ellament mahruga mid-Dipartiment tal-Kuntratti kienet
sajma mir-ragunijiet ghalfejn is-sejha giet imhassra. Perd fit-twegiba
tieghu huwa fisser li huwa kien baghat lid-Dipartiment tal-Kuntratti,
dikjarazzjoni ffirmata mill-kumitat tal-evalwazzjoni fejn dan kien
irrakkomanda li s-sejha ghandha tigi mhassra minhabba li ma setghux
jintuzaw aktar il-fondi tal-Unjoni Ewropea. Din id-dikjarazzjoni tad-9 ta’
Jannar, 2024, li giet mehmuza mat-twegiba u li kienet iffirmata minn
hames persuni tghid kif §ej:

«Addendum to the report dated 13th March 2023 — Tender for the
Supply, Delivery, Maintenance and Commissioning of Two Rigid
Hull Inflatable Boats (RHIB) for the Department of Fisheries and
Aquaculture (SPD8/2022/181)

oth January 2024

Following the appeal court decision dated 29" August 2023, the tender
offers had to be re-opened. However, the Head of the Contracting
Authority informed the Tender Evaluation Committee that since this
procurement was earmarked from EMFF Funds, and since EMFF funds
allocated had to be transferred to other areas and were no longer
available, the tender had to be cancelled.
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10.

Pursuant to the above, since there are no funds available, the Evaluation
Committee recommends that the tender is cancelled as per article 18.3
(b) of the General Rules Governing Tenders which states:

(b) the economic or technical parameters of the project have been
altered.

Chairperson: Marixei Callus
(Assistant Director Fisheries and Aquaculture

Secretary: Marie Louis Zammit Micallef
(Scientific Officer)

Evaluator 1: Saviour Abela
(Manager Il Department of Fisheries and Aquaculture)

Evaluator 2: Clyde Grech
(Manager | (Fisheries Protection) Department of Fisheries and
Aquaculture)

Evaluator 3: Michelle Lunetti

(Assistant Director Public Abattoir Ministry For Agriculture, Fisheries and
Animal Rights (MAFA))»

FI-20 ta’ Mejju, 2024, il-Bord ta’ Revizjoni dwar Kuntratti Pubblici

ddecieda |-kaz hekk:

«This Board, after having examined the relevant documentation to this
appeal and heard submissions made by the interested parties opines
that,

A. The Contracting Authority’s letter of reply did indeed lack details. In
line with the Public Procurement Regulations and the General Rules the
cancellation notice has to be accompanied by a summary of the relevant
reasons for the cancellation.

B. Had the Contracting Authority acted more promptly, when the funds
were still available the tender could have been preserved.

Notwithstanding this the Board cannot uphold the appellants grievance
as the lack of funding is a justifiable reason for the cancellation of the
contract according to the General Rules of Governing Tendering Article
18.3 (b).

The Board,
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Having evaluated all the above and based on the above considerations,
concludes and decides:

A. Does not uphold the Appellant’s concerns and grievances.
B. Cancellation of the tender stands

C. To refund the deposit to the Appellant due to the fact that the rejection
letter did not specify the reason for cancellation of the tender.»

11. Polaris Marine Services Co. Ltd appellat minn din is-sentenza
b’rikors imressaq fl-10 ta’ Gunju, 2024, b’hames aggravji li jistghu
jingabru hekk: (i) li I-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i messu
ddecieda I-kaz fuq il-bazi tal-kontenut tal-ittra tal-kancellament tad-29 ta’
Frar, 2024 u mhux fuq il-konsiderazzjonijiet §odda li tgajmu waqt is-smigh
tal-kaz; (ii) li I-Bord nagas milli jindirizza l-ilmenti taghha dwar il-fatt li
thassir tas-sejha ma saritx skont ir-Regolament 15(1) tar-Regolamenti
Dwar |-Akkwist Pubbliku; (iii) li ghalkemm inghad li s-sejha thassret
minhabba li I-fondi tal-Unjoni Ewropea m’ghadhomx aktar disponibbli,
b’danakollu |I-ebda prova ma ngabet f'dan is-sens quddiem il-Bord; (iv) li
sejha ma tistax skont ir-Regolament 15(1) tar-Regolamenti Dwar I-
Akkwist Pubbliku tithassar minhabba f'xi bdil fil-parametri ekonomici tal-
progett; u (v) li anke kieku stess, il-fatt li I-fondi Ewropej m’ghadhomx
aktar disponibbli, dan ma jwassalx ghall-bdil fil-parametri ekonomici tal-
progett skont I-Artikolu 18.3(b) tal-General Rules Governing Tenders,
specjalment meta wiehed iqis li |-progett baga’ ma sarx minhabba
dewmien li jahtu ghalih biss l-appellati u li |-prezz ta’ dan il-progett

mhuwiex xi wiehed dagshekk kbir meta mgabbel man-nefqiet li jaghmel
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il-Gvern.

12.  Id-Direttur Generali tal-Kuntratti wiegeb ghal dan I-appell fit-3 ta’
Lulju, 2024 u d-Direttur Generali, Dipartiment tas-Sajd u I-Akkwakultura
wiedeb fit-12 ta’ Lulju, 2024 fejn semmew ir-ragunijiet taghhom ghalfejn

dan l-appell ghandu jigi michud.

13. Inzamm smigh fis-16 ta’ Lulju, 2024, fejn id-Direttur Generali,
Dipartiment tas-Sajd u I-Akkwakultura rtira |-pregudizzjali tieghu dwar id-
dezerzjoni tal-appell u minn hemmhekk il-kawza thalliet sabiex tinghata
s-sentenza llum.

Konsiderazzjonijiet:

14. Fl-ewwel aggravju taghha I-kumpanija appellanti ssostni li I-Bord

ta’ Revizjoni Dwar Kuntratti Pubbli¢i ma setax jitbieghed mir-ragunijiet ta’
kancellament li kienu indikati fl-ittra tad-29 ta’ Frar, 2024 mibghuta mid-

Dipartiment tal-Kuntratti.

15. Jidher mill-mod ta’ kif gie mfassal dan l-aggravju, li I-kumpanija
appellanti donnha gieghda timplika li I-Bord hassar is-sejha ghal ragunijiet
mizjuda jew differenti minn dawk li semma d-Dipartiment tal-Kuntratti fl-

ittra tad-29 ta’ Frar, 2024.
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16. Dinil-Qorti jkollha tistqarr li ma tagbel xejn ma’ dan I-aggravju.

17. Kif rajna fid-dahla ta’ din is-sentenza, fl-ittra tad-29 ta’ Frar, 2024,
id-Dipartiment tal-Kuntratti kien baghat jgharraf lill-kumpanija appellanti li
s-sejha kienet gieghda tigi mhassra skont I-Artikolu 18.3(b) tal-General
Rules Governing Tenders. Dan l-artikolu jaghti lok ghat-thassir tas-
sejha fkaz li jkun hemm bdil fil-parametri tekni¢i u/jew ekonomici tal-

progett.

18. Huwa veru li d-decizjoni li giet imhabbra mid-Dipartiment tal-
Kuntratti ma tfisser xejn ta’ kif suppost inbidlu dawn il-parametri teknici
u/jew ekonomici tal-progett. B’daqshekk izda, dan ma jfissirx li s-sentenza
tal-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i marret lil hemm minn din
id-decizjoni tad-Dipartiment tal-Kuntratti. Id-decizjoni tad-Dipartiment tal-
Kuntratti kienet li tigi mhassra s-sejha u I|-Bord fis-sentenza tieghu
ddecieda sewwasew jekk is-sejha kienx haqgha li tigi mhassra jew le
skont I|-Artikolu 18.3(b) tal-General Rules Governing Tenders. Minn
dan |-aspett ghalhekk ma jistax jinghad li I-Bord mar ultra jew extra petita
(ara Cherubino Limited v. Dipartiment tal-Kuntratti u Cherubino
Limited v. Id-Direttur (Generali) tal-Kuntratti et, it-tnejn decizi mill-Qorti

tal-Appell fis-6 ta’ Frar 2015).
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19.

Rilevanti hafna fdan ir-rigward is-sentenza Borg Bros v.

Ministeru ghall-Familja u Solidarjeta So¢jali et dec¢iza mill-Qorti tal-

Appell fis-27 ta’ Gunju 2014. F'dik il-kawza |-Qorti tal-Appell kellha

guddiemha aggravju li jixbah hafna dak tal-lum dwar is-siwi tal-ittra tal-

kancellament ghaliex skont |-appellant din ma kinitx motivata. L-aggravju

gie deciz b’dan il-mod:

20.

«llli s-sejha ghall-offerti kienet intenzjonata Ii tkopri servizzi ta’ garr ta’
ghamara, magni, stationery u affarijiet ohra bejn diversi dipartimenti tal-
Ministeru appellat, izda wara bidla fil-politika (fis-sens ta’ ‘policy’) tal-
Gvern, it-tender giet irtirata fit-termini tal-Artikoli 33.1 u 33.3(b) tal-
istruzzjonijiet ghal min jitfa’ offerta li kienu jinsabu annessi fit-tender
documents. L-artikoli inkwistjoni jippermettu l-irtirar ta’ hrug ghall-offerti
meta “the economic or technical parameters of the project have been
fundamentally altered”. Is-soc¢jeta appellanti tilmenta mill-fatt li hi ma
nghatatx spjegazzjoni ta’ effettivament x’inbidel, hlief waqt it-trattazzjoni
tal-kaz quddiem il-Bord, u li, fkull kaz, I-ispjegazzjoni ma hijiex wahda li
tiggustifika I-irtirar tas-sejha.

Fuq l-ewwel aggravju, din il-Qorti tara li |-awtorita koncernata kienet in
regola meta galet biss li irtirat is-sejha a bazi tar-regolamenti msemmija.
F’dak I-istadju indikat li riedet bidla fil-politika rilevanti, u sta ghal min kien
interessat li jitlob spjegazzjoni u/jew kjarifiki. Ovvjament, darba li I-
awtorita konc¢ernata ma tatx spjegazzjoni fl-ittra tal-irtirar, min kellu
interess kellu jressaq appell quddiem il-Bord biex isir jaf, kif kellu dritt,
x’'wassal ghall-irtirar, bil-konsegwenza li I-Bord ma kellux jordna t-telf tad-
depozitu li sar biex seta’ jisma l-appell. L-Awtorita koncernata agixxiet
strettament mal-ligi meta rriferiet ghar-regolamenti li jippermettula tirtira
sejha ghall-offerti, pero, min hu interessat ghandu dritt jikkontesta d-
decizjoni u jitlob stharrig gudizzjarju tad-decizjoni li wasslet ghall-irtirar
(ara Hospital Ingenieure Krankenkenhaustechnick Plannings
GmbH v. Stadt Wien, deéiza mill-Qorti Ewropea tal-Gustizzja fit-18 ta
Gunju 2002), u biex dan ikun jista’ jsir, trid tinghata informazzjoni dwar
x'wassal ghall-irtirar. Darba dan inghata quddiem il-Bord, u s-socjeta
appellanti kienet gustifikata titlob spjegazzjoni, ma ghandhiex tbati I-
ispejjez tal-proceduri quddiem il-Bord. Dan ma |fissirx li dak li sar kien
null, izda biss li s-socjeta appellanta kienet gustifikata Ii tressaq ilment
qguddiem il-Bord. Kien fdan il-kuntest li I-Bord hass li jirrimarka li kien ikun
ahjar li kieku l-awtorita koncernata tati “the specific reasons to all bidders
for the cancellation of the tender.»

J

Dak li ddecieda I-Bord fil-kaz taghna kien jifforma parti integrali ta’

Pagna 9 minn 19



App. Civ.331/2024/1

dak li zviluppa fil-proceduri quddiemu. Kemm hu hekk, il-kwistjoni
marbuta mat-thassir tas-sejha minhabba t-telf tal-fondi Ewropej
issemmiet fir-risposta bil-miktub |li ghamel id-Direttur Generali -
Dipartiment tas-Sajd u |-Akkwakultura u giet trattata mill-partijiet fis-
sessjoni orali mizmuma quddiem il-Bord. F’tali ¢irkostanzi ghalhekk il-
Bord ma jistax jigi kkritikat talli dahal u ddecieda din il-kwistjoni fis-

sentenza finali tieghu.

21. Kif qalet il-Qorti tal-Appell fis-sentenza moghtija minnha fit-13 ta’
Frar 2009 fl-ismijiet, Melita Cable p.l.c. v. Awtorita ta’ Malta dwar il-
Komunikazzjoni,

«Wisq ragonevolment, dan ma jfisserx illi I-gudikant hu b’xi mod ristrett
milli jindividwa n-natura ezatta tal-azzjoni jew li jgieghed ghab-bazi tal-
pronunc¢jament tieghu konsiderazzjonijiet ta’ dritt diversi minn dawk
prospettati mill-partijiet, u anke mill-inizzjattiva taghhom, ghax tali fakulta
taqa’ fl-attribuzzjonijiet tieghu. Jinghad, di fatti, fost it-taghlim tal-
Mattirolo illi, “non pecca di ultra petita la sentenza la quale accogliendo
la conclusione di una delle parti aggiunge a sostegno di essa dei motivi
in diritto che non furono fatti valere dalla parte medesima, o dei motive
in fatto che emergono dagli atti della causa” (ara Marchese Riccardo
Cassar Desain nomine v. Giovanni Spiteri, Appell Civili, 25 ta’
Novembru, 1927). Naturalment, dan salv dejjem li |-gudikant jibqa’ fl-
argini ta’ dak lilu domandat jew ec¢cepit.»

22.  Imma anke kieku stess, il-kumpanija appellanti xorta ma garrbet
ebda pregudizzju: (i) kemm ghaliex ir-raguni specifika wara t-thassir tas-
sejha minhabba telf ta’ fondi Ewropej tfissret bil-miktub u oralment
quddiem il-Bord ta’ Revizjoni; (ii) kemm ghaliex il-kumpanija appellanti
ma kinitx mizmuma milli tressaq il-provi u l-argumenti taghha quddiem il-

Bord kontra din ir-raguni ghat-thassir tas-sejha; u (iii) kemm ghaliex din
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ir-raguni tat-thassir tas-sejha kienet maghrufa mill-kumpanija appellanti
meta giet biex tfassal l-appell tal-lum quddiem din il-Qorti (ara f'dan is-
sens Owen Borg v. Ronald Bezzina et deciza mill-Qorti tal-Appell fl-24
ta’ Gunju 2016 u AIG Malta Limited et v. Awtorita ghat-Trasport

FMalta et dec¢iza mill-Qorti tal-Appell fil-15 ta’ Di¢éembru 2016).

23. Dan biex ma jinghadx ukoll li jkun tabilhaqq hela ta’ zmien li kieku
kollox kellu jithassar sabiex id-Direttur tal-Kuntratti jerga’ johrog ittra ta’
kancellament gdida biex il-process tal-kontestazzjoni jerga’ jibda mill-

gdid, meta |-kumpanija appellanti taf sew ghal xiex thassret is-sejha.

24. Ghalhekk ghal dawn ir-ragunijiet I-ewwel aggravju ma jisthoqqlux li

jigi milqugh.

25. Fit-tieni aggravju taghha I-kumpanija appellanti tilmenta mill-fatt li

[-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i nagas milli jindirizza |-
oggezzjonijiet taghha taht ir-Regolament 15(1) tar-Regolamenti Dwar

[-Akkwist Pubbliku.

26. ll-kumpanija appellanti ghandha ragun hawnhekk tghid li I-Bord la
stharreg l-ilment taghha li r-ragunijiet tat-thassir tas-sejha msemmija fl-
Artikolu 18.3 tal-General Rules Governing Tenders mhumiex imnizzla

fost ir-ragunijiet tal-kancellament [i hemm indikati fir-Regolament 15(1)
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tar-Regolamenti Dwar |-Akkwist Pubbliku u lanqgas ma stharreg I-
iiment taghha li d-decizjoni li wasslet ghall-kancellament tas-sejha ma
kienx fiha s-sejbiet u r-ragunijiet skont ir-Regolament 15(3) tar-
Regolamenti Dwar |-Akkwist Pubbliku ghalfejn kien hemm bzonn li din

is-sejha tigi mhassra.

27. ll-Bord ghalhekk mexa hazin meta ma indirizzax dawn I-ilmenti.
Dan ghaliex il-Bord huwa mhux biss mistenni izda huwa marbut jiddeciedi
l-oggezzjonijiet kollha li jitressqu quddiemu (ara General Cleaners Co.
Ltd v. Heritage Malta et deciza mill-Qorti tal-Appell fl-10 ta’ Ottubru,

2022).

28. Biss pero fil-kaz taghna ma jirrizultax li I-kumpanija appellanti
gieghda titlob lil din il-Qorti sabiex tibghat I-atti lura lill-Bord sabiex iqis
dawn |-oggezzjonijiet li huma biss ta’ natura legali u li ma jehtiegu I-ebda
gharbiel ta’ provi jew fatti. Anzi jidher Ii I-kumpanija appellanti tixtieq illi
din il-Qorti ghandha tiehu gies hi ta’ dawn iz-zewg ilmenti sabiex bihom
thassar id-decizjoni tal-kancellament tas-sejha mehuda mid-Dipartiment

tal-Kuntratti. B’hekk din il-Qorti sejra tghaddi biex tqis dawn I-ilmenti hi.

29. |lli skont ir-Regolament 15(1) u (2) tar-Regolamenti Dwar |-
Akkwist Pubbliku, id-Direttur tal-Kuntratti ghandu d-dritt li jhassar ghotja

ta’ kuntratt f’kull waqt tal-process tas-sejha jew kwotazzjonijiet, ukoll wara
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li jkun gie mhabbar I-offerent maghzul u jkun ukoll ghadda z-zmien biex
jitressqu Imenti quddiem il-Bord ta’ Revizjoni jew Qorti, jekk jinstab illi |-
ghotja ta’ dak il-kuntratt tkun saret bi ksur tar-Regolamenti dwar |-
Akkwist Pubbliku jew tkun inghatat b’'mod li jiddiskrimina bejn I-operaturi
ekonomici. Barra minn hekk id-Direttur jista’ jiddec¢iedi wkoll li jikkancella
Xi procedura tal-offerti jekk process ta’ evalwazzjoni ma jkunx intemm sat-

tmiem tal-perjodu ta’ validita tal-offerti sottomessi.

30. Ghalkemm hu veru li I-ligi ssemmi dawn iz-zewq cirkostanzi biss
meta sejha tista’ tigi mhassra mid-Direttur tal-Kuntratti, dan ma jfissirx
b’dagshekk Ii I-awtorita kompetenti li tohrog u tamministra s-sejha hija
mizmuma milli tnizzel ragunijiet ohra ta’ kancellament bhala parti mid-
dokument tas-sejha. Sakemm dawk ir-ragunijiet tal-kancellament ikunu
jifformaw parti mid-dokument tas-sejha u jkunu b’hekk maghrufa minn
gabel lill-oblaturi ekonomici interessanti, allura ma hemm xejn illegali jew
irregolari jekk jizdiedu ragunijiet ohra ghall-kan¢ellament tas-sejha. Basta
biss li jekk jizdiedu dawn ir-ragunijiet, dak li jkun ma jigix imtellef mill-jedd
tieghu li jekk irid jikkontesta dak il-kanc¢ellament skont ir-Regolament 270

tar-Regolamenti dwar [-Akkwist Pubbliku.

31. Fil-kaz taghna jirrizulta li I-General Rules Governing Tenders
kienu jifformaw parti mid-dokument tas-sejha (ara pagna 21 tad-

dokument tas-sejha). Ghalhekk I-Artikolu 18.3 ta’ dawn ir-regoli generali
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ghandha s-sahha ta’ ligi bejn il-partijiet ghaliex kienet kundizzjoni fid-
dokument tas-sejha li I-kumpanija appellanti ac¢cettat li toqghod ghaliha
meta tefghet I-offerta taghha biex tiehu sehem fis-sejha. Kif inghad ftit tal-
gimghat ilu biss mill-Qorti tal-Appell fis-sentenza Polaris Marine
Services Co. Ltd v. Awtorita ghat-Trasport f’Malta et deciza fl-24 ta’
Gunju, 2024,

«Mela billi raguni ghat-thassir tas-sejha ma nsibuhiex ukoll fir-reg. 15(1)
ma jfissirx illi ma tiswiex, ladarba kull oblatur accetta I-patt fil-klawsola
18.3 meta tefa’ I-offerta tieghu.»

32. Jinzel b’hekk, li z-zewg ilmenti tal-kumpanija appellanti dwar it-
thaddim tar-Regolament 15 tar-Regolamenti Dwar |-Akkwist Pubbliku
ma jistghux jitgiesu bhala fejjieda ladarba I-appellati kellhom kull setgha
li jhassru s-sejha inkwistjoni fuq il-bazi tal-Artikolu 18.3 tal-General
Rules Governing Tenders. Dan hu hekk, peress li dan I-artikolu kien

jifforma parti mill-kundizzjonijiet i jirregolaw din is-sejha.

33. It-tieni aggravju ghalhekk gieghed jigi michud ukoll.

34. Nghaddu issa biex inqisu t-tielet _aggravju. Fih il-kumpanija

appellanti tishaq li I-awtorita kontraenti ma gabet ebda prova li I-fondi

Ewropej tabilhagq ma baqgghux disponibbli ghaliha.

35. Din il-Qorti ma tagbilx.
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36. Flimkien mar-risposta li d-Direttur Generali - Dipartiment tas-Sajd
u I-Akkwakultura pprezenta quddiem il-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i, huwa hemez dikjarazzjoni tad-9 ta’ Jannar, 2024 iffirmata minn
hames min-nies li kienu jaghmlu parti mill-kumitat tal-ghazla, li lkoll
stqarrew li huma gew mgharrfa mill-kap tal-awtorita kontraenti illi I-fondi
Ewropej m’'ghadhomx aktar disponibbli. Ifisser dan, li ma kien hemm xejn
xi jzomm lill-kumpanija appellanti milli jekk trid tressaqg provi biex tmeri
dak li galu dawn in-nies jew ghallinqas illi tharrek lill-membri tal-kumitat
tal-ghazla jew tal-awtorita kontraenti sabiex issaqsihom fuq dawn il-fondi

Ewrope,.

37. Terga u tghid, mill-verbali mizmuma mill-Bord, jirrizulta li I-
kumpanija appellanti kienet konxja bil-fatt li l-awtorita kontraenti ma
setghetx aktar taghmel uzu minn dawn il-fondi. Kemm hu hekk fil-minuti
tas-seduta tal-Bord mizmuma fis-16 ta’ Mejju, 2024 hemm imnizzel hekk:

«Dr Cilia mentioned that the Court of Appeal decision was delivered on
the 8th August 2023 and the decision of the Authority was published in
January 2024 — if it had taken action earlier this problem would have
been avoided — there was procrastination and failure to reply to letters
after appellant had been excluded unreasonably in the first adjudication.
The EU funds expired in November 2023 and there was therefore
ample time after the Court decision in August to make a decision.
There is no valid reason for cancellation of this tender.»

38. Jekk l-avukat tal-kumpanija appellanti kien jaf li I-fondi Ewropej
spiccaw f'Novembru, 2023 allura suppost kienet taf ukoll il-kumpanija

appellanti.
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39. Minbarra dan, mill-atti tal-kawza ma jirrizultax li |-kumpanija
appellanti gatt argumentat fxi hin quddiem il-Bord li ma kienx veru li kienu
ntilfu I-fondi Ewropej. Ma tistax ghalhekk il-kumpanija appellanti
tikkwerela quddiem din il-Qorti tal-Appell dwar haga |li ma kkwerelatx
qguddiem il-Bord. Dan aktar u aktar, meta jirrizulta li quddiem il-Bord I-
avukat tal-kumpanija appellanti stess stqarr li I-fondi Ewropej ma kinux

aktar disponibbli fNovembru tas-sena 2023.

40. Thares minn fejn thares ghalhekk anke dan it-tielet aggravju ma

jistax jitgies bhala wiehed tajjeb.

41. Fir-raba’ _aggravju taghha, il-kumpanija appellanti ttenni i I-

kancellament tas-sejha saret bi ksur tar-Regolament 15 tar-

Regolamenti Dwar |-Akkwist Pubbliku.

42. Ga ghedna izda aktar il fuq li l-appellati setghu jhassru s-sejha fuq

il-bazi tal-Artikolu 18.3 tal-General Rules Governing Tenders b’'mod

indipendenti mir-Regolament 15 tar-Regolamenti Dwar [-Akkwist

Pubbliku.

43. Ghalhekk anke dan |-aggravju gieghed jigi mwarrab.

44. Jifdal biss li jigi mistharreg il-hames aggraviju, fejn il-kumpanija
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appellanti gieghda targumenta li mbilli setghu ntilfu [-fondi Ewropej, dan
ma jfissirx allura li nbiddlu I-parametri ekonomicéi tal-progett. lI-kumpanija
appellanti tishaq li minkejja li setghu ntilfu dawn il-fondi minhabba
dewmien min-naha tal-appellati, xorta jibqa’ I-fatt li I-parametri ekonomici
tal-progett ma nbiddlux. Anzi hija tghid li dawn il-parametri tjiebu wara s-
sentenza tal-Qorti tal-Appell tad-29 ta’ Awwissu, 2023 minhabba li I-prezz
taghha huwa ferm orhos mill-prezz tal-offerent li kien orginarjament rebah
is-sejha. Issostni li ma kien hemm ebda bdil fil-parametri ekonomici tal-
progett bhal perezempju zieda fil-prezz tal-materja prima jew Xxi
pandemija. ll-kumpanija appellanti ttemm I-aggravju billi tghid li gajla hija
kredibbli li fejn jinstabu fondi ghal nefgiet ta’ mijiet ta’ miljuni ta’ ewro, ma
hemmx fondi bizzejjed ghax-xiri ta’ zew§ dinghies bi spiza ta’ ftit ta’

ghexieren ta’ ewro.

45. 1I-Qorti taghder is-sitwazzjoni tal-kumpanija appellanti ghaliex
minkejja li kienet inghatat ragun mill-Qorti tal-Appell li I-offerta taghha giet
skwalifikata ghar-ragunijiet hziena, b’danakollu kif jinghad fil-Malti hija
xorta baqghet b’xiber imnieher bhala rizultat tat-thassir tas-sejha.

B’dagshekk izda dan ma jfissirx li hija ghandha ragun f'dan I-aggravju.

46. Bla ma tidhol fuq il-kwistjoni ta’ jekk kienx tort tal-appellati jew le li
ma setghux jintuzaw il-fondi Ewropej ghal dan il-progett, ghaliex dan

mhuwiex il-mertu ta’ dawn il-pro¢eduri, xorta jibga’ I-fatt li skont id-
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dokument tas-sejha: 70% minn dan il-progett kien ha jigi mhallas minn
fondi Ewropej. Zgur u mhux forsi, it-telf ta’ finanzjament ta’ 70% johloq
bidla fundamentali li jolgot I-aspett ekonomiku tal-progett ghaliex filwaqt
li gabel I-awtorita kontraenti kienet ha thallas biss it-30% tal-progett, issa
li ma tistax aktar tgawdi mill-fondi Ewropej hija trid thallas il-100%, jekk

trid tkompli bil-progett.

47.  ll-fatt li I-offerta tal-kumpanija appellanti hija orhos minn dik li kienet
intaghzlet fil-bidu ma jbiddel xejn minn din ir-realta ghaliex meta I-
appellati kienu ghazlu dik I-offerta |-aktar gholja, huma kienu ghadhom
igawdu I-finanzjament tal-fondi Ewropej u ghalhekk ghalihom il-progett
kien xorta sostenibbli ghaliex huma kienu ha jhallsu biss 30% tal-prezz.
ll-parametri ekonomici tal-progett issa nbiddlu radikalment ghaliex jekk

trid tissokta bih, hija trid thallas il-prezz kollu mhux biss 30%.

48. Kontra dak li tghid il-kumpanija appellenti, bidla radikali fl-aspett
ekonomiku tal-progett ma tigrix dagstant meta joghlew il-prezzijiet tal-
materja prima ghaliex bidla bhal dik aktar tolgot lill-offerent li huwa marbut
bil-prezz li jkun offra milli lill-awtorita kontraenti (ara Regolament 259 tar-
Regolamenti dwar [-Akkwist Publiku). Mod iehor mill-perspettiva tal-
awtorita kontraenti jkun hemm bidla radikali fl-aspett ekonomiku tal-
progett, jekk hija ha jkollha thallas minn butha ghall-progett kollu minflok

thallas biss parti zghira minnu.
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49. Sewwasew f'dan il-kaz, irrispettivament ta’ kemm huwa I-valur ta’
dan il-progett, il-Qorti gieghda tagbel mal-appellati li kien hemm tabilhaqq
bdil fundamentali fil-parametri ekonomici tal-progett bit-telf ta’ 70% fil-

finanzjament tal-progett.

50. Anke dan I-ahhar aggravju ghalhekk gieghed jigi mi¢hud.

Decizjoni

Ghaldagstant ghal dawn ir-ragunijiet, il-Qorti gieghda tichad [-appell u

tikkonferma s-sentenza appellata, bl-ispejjez tal-appell jithallsu kollha

kemm huma minn Polaris Marine Services Co. Ltd.

Mark Chetcuti Christian Falzon Scerri Josette Demicoli
Prim Imhallef Imhallef Imhallef

Deputat Registratur
SS

Pagna 19 minn 19



