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QORTI TAL-APPELL

IMHALLFIN
S.T.0. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMRALLEF CHRISTIAN FALZON SCERRI
ONOR. IMRALLEF JOSETTE DEMICOLI

Seduta ta’ nhar it-Tlieta, 16 ta’ Lulju, 2024.

Numru 12

Rikors numru 210/2024/1

Sultech & Co
V.

lI-Kunsill Lokali tal-Qala Ghawdex u MJ Trading Ltd

II-Qorti:

1. Din hija sentenza dwar appell imressag minn Sultech & Co kontra
decizjoni moghtija mill-Bord ta’ Revizjoni dwar Kuntratti Pubblici fit-2 ta’
April, 2024, |i permezz taghha |-Bord ma gabilx mal-ilment imressaq
minnha, li l-offerta tal-kumpanija appellata MJ Trading Ltd ma kinitx

toqghod mal-htigijiet teknici tas-sejha pubblika QLLC/08/2023.
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Dahla

2. Fit-13 ta’ Ottubru, 2023, il-Kunsill Lokali tal-Qala habbar sejha
pubblika (QLLC/08/2023) bl-isem ta’ «Tender for the Collection of Bulky
Refuse in an Environmentally Friendly Manner», b’valur stmat ta’
€24,500, bit-taxxa fuq il-valur mizjud mhux megjusa. lIz-zmien tal-kuntratt
kellu jkun ghal tliet snin, bil-possibbilta li dan jigi mgedded b’sena ohra
(ara klawsoli 1.2 u 1.3 tal-istruzzjonijiet ghall-oblaturi fpagna 4 tad-

dokument tas-sejha).

3. Skont klawsola 2 tal-ispecifikazzjonijiet, li tinsab fpagna 12 tad-
dokument tas-sejha, I-ghan ahhari wara din is-sejha kien hekk:

«The overall objectives of this call of which this contract will be a part
are as follows:

Collection of Bulky Refuse that consists of general bulky waste from
private houses or residential homes which cannot be collected by the
Household and Commercial Waste Collection Service due to the size
of the items, but excluding;

(a) Industrial waste;

(b) Waste from any mine or quarry and waste from premises used for
agriculture; and

(c) Waste resulting from building or construction works.
“Industrial Waste” means waste resulting from any industrial process.

“ltem” means any object even divided into separate pieces, which in
its original state was considered as one item.

“Collection” means the collection of an undetermined number of items
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from a household.»

4. L-oblaturi ekonomiéi interessati fis-sejha kellhom jiehdu hsieb
jimlew formola, li fiha kellhom jipprovdu I-letteratura teknika (ara
klawsola 5(C)(ii) fpagna 6 tad-dokument tas-sejha). Kif tghid din l-istess
klawsola, «The scope of the literature is to corroborate a fully compliant
techincal offer.» Skont din il-formola, il-lista tal-letteratura li kellha tigi

provduta mill-oblaturi ekonomici kienet maghmula minn dawn I-affarijiet:

Item | Description

1.1 | Log Book of Vehicles to be employed on this contract (main
vehicle and back up vehicle)

1.2 | Proof that vehicle/s have been duly registered ERA to transport bulky
refuse. (main vehicle and back up vehicle)

For GPP criteria:

Item Description

1.1 | The bidder must present the technical sheets of the vehicles where
emission standards are defined. For those vehicles where technical
upgrade has achieved EURO |V standard the measures must be
documented and included in the tender application, and this must
be approved by a credible third party. (main vehicle and back up
vehicle)

5. Wara li ntemm il-proc¢ess tal-gharbiel tal-offerti, il-Kunsill Lokali tal-
Qala habbar fit-3 ta’ Frar, 2024, li huwa kien gieghed jirrakkomanda li I-
kuntratt jinghata lil MJ Trading Ltd bil-prezz ta’ €14,535.60 bil-VAT mhux

inkluz.

6. Sultech & Co ma qablitx ma’ din I-ghotja ghax dehrilha Ii |-offerta
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mressga minn MJ Trading Ltd ma kinitx konformi mal-htigijiet teknici tas-
sejha. Fl-ittra tal-oggezzjoni taghha hija qajmet tliet punti: (i) li MJ Trading
Ltd m’ghandha registrata fuq isimha I-ebda vettura li hija awtorizzata mill-
Awtorita ghall-Ambjent u r-Rizorsi sabiex tigbor I-iskart fMalta u
Ghawdex; (ii) li jekk kemme-il darba MJ Trading Ltd kienet sejra tistrieh fuq
ir-rizorsi ta’ subkuntratturi jew terzi ohra sabiex tkun tista’ twettaq il-
kuntratt, allura I-Kunsill Lokali tal-Qala ried juri x'verifiki ghamel biex
jizgura li MJ Trading Ltd setghet tabilhaqq tingeda bir-rizorsi ta’ dawn is-
subkuntratturi u terzi, u kif ukoll li tara jekk dawn kinux b’xi mod milquta
minn xi blacklisting; u (iii) li dejjem jekk MJ Trading Ltd kriet xi vetturi
minghand xi terz, allura ried jigi mistharreg jekk tali kiri sarx b’harsien tad-
dispozizzjonijiet tar-Regolamenti dwar Servizzi ta’ Garr ta’ Passiggieri
b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi (Legislazzjoni

Sussidjarja 499.68).

7. [I-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i zamm seduta fil-5 ta’

Marzu, 2024, u dakinhar instemghu tliet xhieda.

8. L-ewwel xhud kien William Sultana, wiehed mill-membri tal-bord

tal-ghazla. Dan xehed li MJ Trading Ltd provdiet il-log book tal-vetturi
ECM-602 u HCC-753. Qal li ghalkemm is-sid ta’ dawn iz-zewg vetturi hija
Malta Recycle and Waste Collection Limited, madankollu MJ Trading Ltd

ipprovdiet kuntratt li juri li Malta Recycle and Waste Collection Limited
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kienet ha tikrilha dawn iz-zewg vetturi.

9. It-tieni xhud kien Daniel Caruana, li huwa rapprezentant tal-

Awtorita Ghat-Trasport fMalta. Dan ix-xhud qal li I-vetturi ECM-602 u
HCC-753 huma registrati fuq Malta Recycle and Waste Collection
Limited. Qal ukoll li dawn iz-zewg vetturi mhumiex registrati sabiex ikunu

jistghu jigu mikrija ghaliex il-pjanc¢i taghhom ma jispi¢cawx bl-ittri QZ.

10. L-ahhar xhud kien Jonathan Henwood, li huwa rapprezentant tal-

Awtorita Ghall-Ambjent u r-Rizorsi. Dan ix-xhud qal li I-vetturi ECM-602 u
HCC-753 huma licenzjati sabiex jigbru tipi differenti ta’ skart, fosthom I-

iskart goff.

11. Aktard tard, b’decizjoni moghtija fit-2 ta’ April, 2024, il-Bord ta’
Revizjoni dwar Kuntratti Pubblic¢i, iddecieda |-kaz hekk:

«Whereby, the Appellant contends that:

a) According to the requirements outlined in the Tender Dossier and
the related documentation, bidders were required to provide/have a
main vehicle and a backup vehicle to carry out the required services.
The Waste Carrier must use vehicles approved by the Local Council
and duly registered by the Environment and Resources Authority
(ERA) or any other relevant authority at the time of award/contract
duration. Furthermore, bidders were required to prove that vehicles
have been duly registered with the ERA to transport bulky refuse (main
vehicle and backup vehicle). The ERA fully publishes the list of all
Authorised Waste Carriers in Malta & Gozo. The last accessible list
was updated on 15/01/24. The name of the Preferred Bidder does not
feature on the said list, implying that the vehicles provided by the
preferred bidder are not registered in the name of the preferred bidder.

b) Firstly, the Contracting Authority had to confirm whether it had

requested the Preferred Bidder to confirm and/or outline how it
intended to fulfil the tender requirements with the involvement of a third
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party.

c) Secondly, the Contracting Authority was duty-bound to assess and
evaluate such a third party "in line with the Exclusion and Blacklisting
Criteria as per these Instructions to Tenderers. Furthermore, if the
subcontractor is relied upon by the Contractor to meet the standards
established in the selection criteria, apart from submitting the relevant
commitments in writing, such reliance will be evaluated to verify its
correctness and whether in effect these criteria are satisfied."

d) Thirdly, it is incumbent upon the Contracting Authority to rigorously
ensure compliance with legal standards as mandated by the General
Rules Governing Tenders. This includes a thorough examination of
the legality of the engagement between the Preferred Bidder and any
third party. Such scrutiny is essential, especially in light of specific
regulations governing the sector, notably Subsidiary Legislation
499.68 of the Laws of Malta, which pertains to Light Passenger
Transport Services and Vehicle Hire Services Regulations. This
legislation mandates strict compliance with prescribed standards for
vehicle leasing arrangements. It is pertinent to highlight, without
delving into specifics at this juncture, that the nature and legality of the
relationship between the Preferred Bidder and third parties warrant
careful evaluation to ascertain adherence to the stipulated regulatory
framework. Such considerations will further result during the hearing
of this case.

This Board also noted the Contracting Authority’s Reasoned Letter of
Reply filed on 13th February 2024 and its verbal submission during
the hearing held on 5th March 2024, in that:

a) The Qala Local Council holds that the claims put forward by the
Objector are manifestly incorrect and should be discarded since during
evaluation stage it has in fact strictly adhered to the law and to the
tender specifications. The Council has been assured through
numerous clarifications that the preferred bidder has the necessary
vehicles to satisfy the tender specifications contained in the tender
document. The said vehicles are also covered by the necessary ERA
permits contrary to the Objector's submissions. Furthermore, the
Objector is not correct when stating that the preferred bidder will
subcontract the tender to third parties.

This Board also noted the Preferred Bidder’s Reasoned Letter of
Reply filed on 15th February 2024 and its verbal submission during
the hearing held on 5th March 2024, in that:

a) The Contracting Authority was correct in its decision since the
tender was adjudicated and awarded according to the Public
Procurement Regulations. The Winning Bidder's application was
technically compliant as per the tender document specifications. The
submission tendered by the Appellant that the Winning Bidder will
subcontract the tender to third parties is manifestly false.That the
necessary vehicles satisfy the tender specifications as these are all
covered by the necessary ERA permits.
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This Board, after having examined the relevant documentation to this
appeal and heard submissions made by all the interested parties
including the testimony of the witnesses duly summoned, will now
consider Appellant’s grievances.
a) The Board notes that the evaluation committee duly afforded the
right of a clarification to the preferred bidder, who in turn supplied
the necessary information and Vehicle Lease Agreements which
are in place for the use of the vehicles ECM-602 and HCC-753.
b) Bearing in mind that this is not a case of sub-contracting as per
clauses found in page 5 of the tender dossier, this Board cannot
but reject grievances as raised by the appellant.

The Board, Having evaluated all the above and based on the above
considerations, concludes and decides:

a) Does not uphold Appellant’s Letter of Objection and contentions,

b) Upholds the Contracting Authority’s decision in the
recommendation for the award of the tender,

c) Directs that the deposit paid by Appellant not to be reimbursed.»

12. Sultech & Co appellat minn din is-sentenza fid-19 ta’ April, 2024,
bl-aggravju ewlieni jkun li MJ Trading Ltd ma tistax tinghata I-kuntratt
mertu tas-sejha minhabba li hija m’ghandhiex vetturi biex tkun tista’
twettaq dan il-kuntratt u biex tkun fgaghda li tista’ twettqu hija gieghda
tistrieh fuq kiri ta’ vetturi ma’ terzi li jmur kontra d-dispozizzjonijiet tar-
Regolamenti dwar Servizzi ta’ Garr ta’ Passiggieri b’Vetturi Zghar u

Servizzi ta’ Kiri ta’ Vetturi.

13. II-Kunsill Lokali tal-Qala wiegeb ghal dan I-appell fit-3 ta’ Mejju,
2024 u fir-risposta tieghu qgal li huwa ghandu rizorsi limitati biex jinvestiga

dwar |-offerti tal-oblaturi ekonomici. Zied jghid ukoll li huwa impossibbli
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ghalih li jogghod jivverifika ma’ kull entita governattiva fuq is-siwi tal-
kontenut tal-offerta ta’ kull oblatur ekonomiku. Minhabba fhekk il-Kunsill
temm ir-risposta tal-appell tieghu billi gal li huwa ser ibaxxi rasu ghal kull

decizjoni li sejra taghti din il-Qorti.

14. Min-naha |-ohra, MJ Trading Ltd wiegbet ghal dan I-appell fil-21 ta’
Mejju, 2024 u fir-risposta taghha hija galet i I-appell ma jiswiex ghaliex
Sultech & Co gajmet punt gdid li ma kienx imressaq quddiem il-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i. F’kull kaz, MJ Trading Ltd qalet |i |-
appell mhuwiex misthoqq minhabba li ssostni li |-offerta taghha hija

konformi mal-htigijiet tas-sejha.

15. Inzamm smigh fI-20 ta’ Gunju, 2024 u wara li din il-Qorti semghet

is-sottomissjonijiet bil-fomm tal-avukati tal-partijiet, hija halliet il-kawza

biex tinghata s-sentenza llum.

Konsiderazzjonijiet:

16. Qabel tghaddi biex tqgis l-aggravju ta’ Sultech & Co, huwa xieraq li

din il-Qorti tistharreg il-prequdizzjali mressga minn MJ Trading Ltd dwar

is-siwi tal-appell.

17. Fil-qosor hafna, MJ Trading Ltd issostni li I-ilment ta’ Sultech & Co
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guddiem il-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i kellu x’jagsam biss
mal-allegazzjoni li hija kienet sejra tgabbad subkuntratturi biex twettaq il-
kuntratt. Haga din, li skont MJ Trading Ltd giet meruta quddiem il-Bord
peress li tghid li gie ppruvat minnha Ili hija ma kienet ha tqabbad I-ebda
subkuntrattur sabiex jassistiha fit-twettiq tal-kuntratt, ghaliex hija dahlet
biss farrangament ma’ terzi biex tikri minghandhom zewg vetturi biex
bihom tkun tista’ twettaq il-kuntratt. Ghalhekk MJ Trading Ltd tistieden lil
din il-Qorti sabiex ma tqgisx l-appell ta’ Sultech & Co minhabba li tishaq li
dan gie msejjes fug aggravju li ma giex imressaq quddiem il-Bord ta’

Revizjoni dwar Kuntratti Pubblici.

18. Din il-Qorti taghraf li huwa principju mizmum fil-gurisprudenza,
anke fdan il-gasam tal-ligi tal-akkwisti pubbli¢i, li persuna ma tistax
tappella quddiem il-Qorti tal-Appell dwar kwistjonijiet li ma jkunux gew
imgajma formalment quddiem il-Bord ta’ Revizjoni dwar il-Kuntratti
Pubblic¢i (ara Transporter Limited v. Ministeru Ghall-Politika Socjali u
d-Drittijiet tat-Tfal et dec¢iza mill-Qorti tal-Appell fit-30 ta’ April, 2024, V.J
Salomone Pharma Limited v. Direttur Generali Dipartiment tal-
Kuntratti et de¢iza mill-Qorti tal-Appell fil-11 ta’ April, 2024 u SaniClean
Joint Venture v. St. Vincent de Paul Long Term Care Facility et dec¢iza
mill-Qorti tal-Appell fI-20 ta’ Lulju, 2020). Ir-raguni ghal dan tinsab mibnija
fuq il-fehma legali li xoghol il-Qorti tal-Appell bhala qorti ta’ revizjoni huwa

dak li tistharreg jekk il-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i jkunx
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ddecieda b’mod tajjeb dak li jkun gie mressaq quddiemu.

19. Fil-kaz tal-lum izda MJ Trading Ltd mhijiex gieghda tghid sew, li
Sultech & Co gajmet aggravju fl-appell taghha li ma kienx jifforma parti
mill-mertu li suppost kellu jiddeciedi I-Bord ta’ Revizjoni dwar Kuntratti
Pubblici. Jekk wiehed jifli kif imiss I-ittra tal-oggezzjoni li Sultech & Co
ressqget quddiem il-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i, wiehed
dlonk jista’ jintebah li mhux minnu li l-ilment ta’ Sultech & Co kien limitat

fuq il-kwistjoni tas-subkuntratturi.

20. Kif spjegat aktar kmieni fid-dahla ta’ din is-sentenza, I-ittra tal-
oggezzjoni ta’ Sultech & Co kienet mifruxa fuq tliet aspetti differenti. L-
ewwel aspett kien imsejjes fuq l-ipotesi li MJ Trading Ltd tefghet |-offerta
taghha fuq is-sahha tar-rizorsi taghha stess. Dwar din I-ipotesi Sultech &
Co sostniet li MJ Trading Ltd ma setghetx tiddependi fuq ir-rizorsi taghha
stess sabiex twettaq il-kuntratt mertu ta’ din is-sejha peress li hi ma
kellhiex vetturi registrati mill-Awtorita ghall-Ambjent u r-Rizorsi biex tkun
tista’ tigbor I-iskart goff. Mill-banda I-ohra, it-tieni u t-tielet aspetti tal-ittra
tal-oggezzjoni kienu msejsa fuq l-ipotesi li MJ Trading Ltd hadet sehem
f'din is-sejha billi strahet fuq vetturi li kienu ha jigu provduti lilha minn
subkuntratturi jew terzi persuni. F’dan ir-rigward Sultech & Co argumentat
li kellu jigi ppruvat li MJ Trading Ltd tabilhaqq setghet tingeda bir-rizorsi

ta’ subkuntratturi jew terzi persuni u li kull ftehim ta’ kiri ta’ vetturi li MJ
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Trading Ltd setghet kellha ma’ terzi kien awtorizzat skont id-
dispozizzjonijiet tar-Regolamenti dwar Servizzi ta’ Garr ta’ Passiggieri

b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi.

21. L-appell li Sultech & Co ressget quddiem din il-Qorti tal-Appell
jinsab imsejjes sewwasew fuq dan it-tielet aspett tal-ittra tal-oggezzjoni,
li Sultech & Co kienet gajmet quddiem il-Bord ta’ Revizjoni dwar Kuntratti
Pubblici, viz. dwar jekk il-ftehim ta’ kiri tal-vetturi li dahlet fih MJ Trading
Ltd kienx milqut mid-dispozizzjonijiet tar-Regolamenti dwar Servizzi ta’

Garr ta’ Passiggieri b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi.

22. Huwa minnu li I-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i ma dahal
xejn f'dan l-aspett fis-sentenza appellata (u dwar dan il-punt din il-Qorti
sejra titkellem aktar ’il quddiem). B’dagshekk izda dan ma ffissirx li dan I-
aspett tal-ilment ma kienx jifforma parti mit-tilwima li kien hemm bejn il-

partijiet.

23. Fuq kollox, il-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i temm is-
sentenza tieghu billi gal li huwa, «Does not uphold Appellant’s Letter of

Objection and contentions.»

24. Kif rajna parti mill-oggezzjoni ta’ Sultech & Co kienet dwar it-

thaddim tad-dispozizzjonijiet tar-Regolamenti dwar Servizzi ta’ Garr ta’
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Passiggieri b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi. Jigi b’hekk, i
MJ Trading Ltd mhijiex fejjieda meta targumenta fir-risposta tal-appell
taghha, li Sultech & Co gieghda tipprova tqgajjem punt gdid fl-appell

taghha li ma kienx jifforma parti mill-ittra tal-oggezzjoni taghha.

25. ll-pregudizzjali ta’ MJ Trading Ltd kontra s-siwi tal-appell ta’ Sultech

& Co ghalhekk gieghda tigi mi¢huda.

26. Dan igibna ghall-mertu tal-appell ta’ Sultech & Co.

27. Fi kliem hafif, Sultech & Co gieghda tilmenta mill-fatt li I-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i ma giesx I-ilment taghha li MJ Trading
Ltd ma tistax tinghata |-kuntratt mertu tas-sejha minhabba li din kienet
sejra twettaq il-kuntratt b’vetturi mikrija minghand terzi bi ksur tad-
dispozizzjonijiet tar-Regolamenti dwar Servizzi ta’ Garr ta’ Passiggieri

b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi.

28. lI-Kunsill Lokali tal-Qala baqa’ newtrali ghal din |-allegazzjoni u gal

li huwa sejjer jogghod fuq id-decizjoni ta’ din il-Qorti.

29. Min-naha l-ohra MJ Trading Ltd qalet Ii hija ssodisfat il-kriterji kollha
tad-dokument tas-sejha u ghalhekk issostni li hija ma tistax tigi

skwalifikata fuq rekwiziti ohra li ma gewx mitluba mill-awtorita kontraenti.
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30. Bnhala punt ta’ tluq, din il-Qorti tagbel ma’ dak li tghid MJ Trading
Ltd li bhala principju legali, offerent ma jistax jigi eskluz fuq ragunijiet li
ma jkunux previsti fid-dokument tas-sejha (ara Zombor Enterprises Ltd
v. Direttorat Progetti u Zvilupp et deciza mill-Qorti tal-Appell fl-20 ta’
Frar, 2017 u Grange Security [Malta] Ltd. v. Direttur Generali tad-
Dipartiment tal-Kuntratti et deciza mill-Qorti tal-Appell fil-25 ta’ Lulju,

2015).

31. Irridu naraw ghalhekk x’gie mitlub fid-dokument tas-sejha.

32. Sa fejn rilevanti ghall-appell tal-lum, jirrizulta li offerent prospettiv
kellu jipprovdi flimkien mal-offerta tieghu I-log books taz-zewgq vetturi li
huwa kien behsiebu juza fit-twettig tal-kuntratt u prova li dawn iz-zewg
vetturi huma awtorizzati mal-Awtorita ghall-Ambjent u r-Rizorsi sabiex
ikunu jistghu jigbru skart goff (ara paragrafu 4 ta’ din is-sentenza). Minn
kif kienet miktuba s-sejha jirrizulta li dawn iz-zewg htidijiet kellhom jigu

ppruvati mill-offerent sa mill-istadju tat-tfigh tal-offerta.

33. Garaissa li MJ Trading Ltd indikat fl-offerta taghha, li jekk kemm-il
darba hija kellha tinghata I|-kuntratt, hija kienet sejra tandem bil-vetturi
ECM-602 u HCC-753. Ghad li MJ Trading Ltd ipprezentat il-log books ta’

dawn iz-zewg vetturi u I-permessi manhruga mill-Awtorita ghall-Ambjent u
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r-Rizorsi li dawn il-vetturi setghu jintuzaw sabiex jingabar I-iskart goff,
madankollu rrizulta li s-sidt ta’ dawn iz-zewg vetturi ma kinitx MJ Trading

Ltd izda kienet Malta Recycle and Waste Collection Limited.

34. llli skont ir-Regolament 235 tar-Regolamenti dwar |-Akkwist
Pubbliku (Legislazzjoni Sussidjarja 601.03) huwa accettabli li oblatur
ekonomiku jistrieh fuq il-hiliet u r-rizorsi ta’ entitajiet ohra. Biss pero biex
ikun jista’ jithalla jaghmel dan, dak l-oblatur ghandu jaghti prova lill-
awtorita kontraenti li huwa ser ikollu dawk ir-rizorsi ghad-dispozizzjoni
tieghu, billi perezempju jipprezenta xi forma ta’ impenn jew rabta
kuntrattwali li huwa ghandu ma’ dawk I-entitajiet biex ikun jista’ jingeda
bir-rizorsi taghhom (ara Sandro Caruana v. Kunsill Lokali Marsa et
dec¢iza mill-Qorti tal-Appell fil-25 ta’ Frar, 2021 u Sultech & Co v.
Ministeru ghal Ghawdex et dec¢iza mill-Qorti tal-Appell fid-9 ta’ Marzu,

2020).

35. Skont il-ligi ghalhekk MJ Trading Ltd setghet tistrieh fuq il-vetturi
mikrija minghand Malta Recycle and Waste Collection Limited sabiex hija
tippartecipa fis-sejha inkwistjoni, sakemm hija tipprovdi garanzija jew
serhan tal-mohh lill-awtorita kontraenti illi dawk il-vetturi sejrin tabilhaqq

ikunu disponibbli favuriha biex tkun tista’ twettaq il-kuntratt.

36. Bhala garanzija li dawn il-vetturi kienu ha jkunu disponibbli ghaliha,
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MJ Trading Ltd ipprezentat kuntratt tat-2 ta’ Settembru, 2023 iffirmat
bejnha u bejn Malta Recycle and Waste Collection Limited, dwar il-kiri tal-

vetturi ECM-602 u HCC-753.

37. Issa Sultech & Co gieghda targumenta fir-rikors tal-appell taghha,
li MJ Trading Ltd ma tistax tistrieh fuq il-kiri ta’ dawn iz-zewg§ vetturi,
peress li tali kuntratt ta’ kiri sar bi ksur tar-Regolamenti dwar Servizzi
ta’ Garr ta’ Passiggieri b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi.
Biex issahhah din il-fehma hija ti¢¢ita silta mir-Regolament 46(1), li tagra
hekk:
«Hadd ma ghandu jipprovdi servizzi ta’ kiri ta’ vetturi sakemm
ma jkunx awtorizzat kif imiss skont dawn ir-regolamenti:»
38. Dan ir-Regolament 46(1) izda ma jiegafx hemm ghaliex dan
ikompli jghid hekk:
«lzda ebda awtorizzazzjoni bhal din m’ghandha tinghata sakemm |-
applikant ma jkollux il-hsieb li jirregistra taht il-licenzja tieghu tal-inqas
hames vetturi bil-mutur u tali awtorizzazzjoni ghandha tigi rtirata mill-
Awtorita fkaz li, fi kwalunkwe zmien, jirrizulta illi n-numru ta’ vetturi bil-
mutur li jkunu qeghdin jigu operati taht dik il-licenzja jkun inqgas minn
hamsa (5).»
39. [l minbarra dan ir-regolament, Sultech & Co tirreferi wkoll ghar-
Regolament 58(1) li jiddisponi kif gej:
«Huma biss vetturi reqgistrati taht il-licenzja ta’ operaturi ta’ servizzi ta’
garr ta’ passiggieri b’vetturi zghar jew ta’ servizzi ta’ kiri u leasing ta’
vetturi bil-mutur u li huma inkluzi fir-Registru taht Sezzjoni 1 jew
Sezzjoni 2, skont il-kaz, ta’ Parti IV tal-imsemmi regqistru, i jistghu

Jintuzaw ghall-garr ta’ passiggieri b’vetturi zghar jew li jistghu jinkrew,
skont il-kaz.»
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40. Ghal ragunijiet li ma jirrizultawx mill-atti tal-kaz, il-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i ma stharrigx I-ilment ta’ Sultech & Co dwar jekk I-
uzu min-naha ta’ MJ Trading Ltd tal-vetturi mikrija lilha minn Malta
Recycle and Waste Collection Limited huwiex bi ksur ta’ dawn id-
dispozizzjonijiet tar-Regolamenti dwar Servizzi ta’ Garr ta’ Passiggieri
b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi. Dan kollu minkejja i fl-ittra
tal-oggezzjoni taghha Sultech & Co kienet talbet lill-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i sabiex jinvestiga jekk kull kuntratt ta’ kiri li seta’

kellha MJ Trading Ltd kienx sar b’harsien ta’ dawn ir-regolamenti.

41. Jekk it-twegiba ghal din il-mistogsija hija li Malta Recycle and
Waste Collection Limited ma tistax tikri |-vetturi taghha lil MJ Trading Ltd
skont id-dispozizzjonijiet tar-Regolamenti dwar Servizzi ta’ Garr ta’
Passiggieri b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi, allura dan
necessarjament ikun ifisser li MJ Trading Ltd ma tkunx tista’ tistrieh fuq
il-vetturi ta’ Malta Recycle and Waste Collection Limited biex tinghata -

kuntratt mertu tas-sejha inkwistjoni.

42. Bilkemm ghandna ghalfejn nghidu: il-Kunsill Lokali tal-Qala ma
jistax jahdem b’operatur u jhallsu ghas-servizzi li dan ikun qieghed
iwettaq, bi ksur tal-ligi, ghaliex inkella I-Kunsill Lokali jispi¢¢a jkun komplici

fil-ksur tal-ligi.
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43. ll-konsegwenza li tinstilet minn din is-sitwazzjoni ghalhekk hija li I-
offerta ta’ MJ Trading Ltd ghandha tigi mwarrba jekk tabilhaqqg hija ma
tkunx tista’ taghmel uzu mill-vetturi ta’ Malta Recycle and Waste
Collection Limited. B’dan il-mod, I|-offerta ta’ MJ Trading Ltd ma tkunx
gieghda tigi mwarrba minhabba rekwiziti godda li ma kinux fid-dokument
tas-sejha, izda l-offerta taghha tkun gieghda tigi mwarrba appuntu
minhabba li hija ma tkunx ipprovdiet dak li kien mitlub minnha fis-sejha,
viz. id-disponibbilta ta’ zewgq vetturi registrati mill-Awtorita ghall-Ambjent

u r-Rizorsi li jistghu jintuzaw biex jingabar I-iskart goff.

44. F'dan il-kuntest kollu, din il-Qorti mhijiex qieghda tghid li I-
arrangament li MJ Trading Ltd kellha ma’ Malta Recycle and Waste
Collection Limited kien bi ksur ta’ dawn ir-regolamenti. Li gieghda tghid
din il-Qorti fdan Il-istadju huwa biss li I-Bord ta’ Revizjoni dwar Kuntratti

Pubbli¢i kellu d-dmir li jistharred dan I-ilment.

45. i kif kien inghad minn din il-Qorti fis-sentenza Bugeja Bros
(Gozo) Limited v. Id-Direttur, Fergha tax-Xoghlijiet et deciza fis-27 ta’
Frar, 2015, il-funzjoni tal-Bord ta’ Revizjoni dwar Kuntratti Pubblici,
mhijiex limitata semplicement biex jara jekk il-process tal-aggudikazzjoni
twettagx b’mod xieraq u trasparenti. Tassew il-funzjoni ta’ dan il-Bord hija
aktar wiesgha minn hekk, fis-sens li huwa ghandu d-dmir li jinvestiga hu

I-ilmenti kollha li jitressqu quddiemu. Huwa appuntu ghalhekk li |-ligi taghti
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lill-Bord poteri wesghin, inkluz il-fakulta li jahtar esperti biex iwettaq |-
investigazzjoni tieghu. Sewwasew f'dak il-kaz ta’ Bugeja Bros (Gozo)
Limited, il-Qorti tal-Appell kienet baghtet I-atti lura lill-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i sabiex dan jinvestiga l-ilment tal-appellant jekk
huwiex minnu li |-offerent rakkomandat kien ha jwettaq il-kuntratt billi
jipprovdi gebel minn barrieri, minn fejn kien gieghed jigi allegat li huwa

kien ged jopera illegalment u li fughom kien hemm anke avvizi ta’ infurzar.

46. Bl-istess riga, fil-kaz tal-lum, din il-Qorti jidhrilha li |-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i mexa hazin meta gabad u hasel idejh
milli jidhol fil-kwistjoni dwar jekk il-ftehim ta’ kiri bejn Malta Recycle and
Waste Collection Limited u MJ Trading Ltd huwiex skont id-
dispozizzjonijiet tar-Regolamenti dwar Servizzi ta’ Garr ta’ Passiggieri

b’Vetturi Zghar u Servizzi ta’ Kiri ta’ Vetturi.

47. Ladarba kien hemm dan l-ilment specifiku, il-Bord kellu d-dmir li
jistharrgu u jinvestigah, inkluz jekk hemm bzonn, li jahtar espert biex
jassistin fl-investigazzjonijiet tieghu skont ir-Regolament 90(1) tar-
Regolamenti dwar |-Akkwist Pubbliku. ll-Bord ma jistax jagbad u jichad
ittra ta’ oggezzjoni minghajr ma jaghti ragunijiet motivati ghalfejn kull
wiehed mill-ilmenti migjuba fdik I-ittra jkun gieghed jigi mwarrab (ara
Support Services Limited v. Central Procurement and Supplies Unit

et deciza mill-Qorti tal-Appell fil-15 ta’ Dicembru, 2016).
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48. F’dawn i¢-¢irkostanzi ghalhekk l-aggravju gieghed jigi milqugh u I-
atti sejrin jigu mibghuta lura lill-Bord ta’ Revizjoni dwar Kuntratti Pubblici
sabiex dan jiddeciedi I-kwistjoni dwar jekk MJ Trading Ltd tabilhaqq tistax
tistrien fuq il-vetturi ta’ Malta Recycle and Waste Collection Limited
minhabba dak li jiddisponu r-Regolamenti 46(1) u 58(1) tar-
Regolamenti dwar Servizzi ta’ Garr ta’ Passiggieri b’Vetturi Zghar u

Servizzi ta’ Kiri ta’ Vetturi.

Decizjoni

Ghaldagstant ghal dawn ir-radunijiet, il-Qorti gieghda tilga’ l-appell ta’
Sultech & Co u bhala rizultat gieghda thassar is-sentenza tal-Bord ta’
Revizjoni dwar Kuntratti Pubblici tat-2 ta’ April, 2024 u tordna li I-atti
jintbaghtu lura lill-istess Bord sabiex dan jinvestiga u jistharreg I-ilment ta’
Sultech & Co dwar jekk ghall-ghanijiet tar-Regolament 235 tar-
Regolamenti dwar I-Akkwist Pubbliku, MJ Trading Ltd tistax tabilhaqq
tingeda bil-vetturi ta’ Malta Recycle and Waste Collection Limited
minhabba dak li jiddisponu r-Regolamenti 46(1) u 58(1) tar-
Regolamenti dwar Servizzi ta’ Garr ta’ Passiggieri b’Vetturi Zghar u

Servizzi ta’ Kiri ta’ Vetturi.
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L-ispejjez kollha marbuta ma’ dan I-appell ghandhom jithallsu mill-Kunsill

Lokali tal-Qala u minn MJ Trading Ltd in solidum bejniethom.

Mark Chetcuti Christian Falzon Scerri Josette Demicoli
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da
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