Application Number 424/2023 ISB

THE FIRST HALL OF THE CIVIL COURT
CONSTITUTIONAL JURISDICTION

HON. JUDGE
IAN SPITERI BAILEY LL.M. LL.D.

Today, Wednesday 10th of July, 2024

Case Number 1
Application Number: 424/2023 1SB

Dr. Paul Scarrow

Vs

Avukat Generali u

Kummissarju tal-Pulizija

The Court,

Having seen the Application filed by Dr Paul Scarrow, in virtue of
which, the plaintiff has asked the Court to:

(1) to determine individually all the above constitutional
grievances and to decide that the accused applicant is being
denied the right to a fair trial and the right to an effective
remedy;
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(2) to declare and to decide that in the present case, the accused
was entitled to withdraw his consent to be tried summarily and
that the refusal by the Court of Magistrates (Malta) to allow him
to withdraw his consent for valid reasons is tantamount to a

violation of his right to a fair trial;

(3) to allow the accused to withdraw his consent for the reasons
indicated and confirmed by him on oath, and to declare and
determine that the refusal to grant him this right violated his

rights under Articles 6 and 13 of the European Convention;

(4) to declare and decide that the Magistrate before whom Dir.
Scarrow was charged is not in a position to exercise oversight
on the conclusions and results reached by an (equal) peer,
and that the error-correction function is lost because the two
Magistrates are on equal footing, and this too constitutes a

violation of his fair trial rights;

(5) to grant the accused, on his request, the right to be judged by
a higher court, namely, the Criminal Court, and to order the
Attorney General to take the necessary steps for this order to

be implemented;

(6) to declare and decide that the medical experts appointed by
the Inquiring Magistrate did not act with impartiality and
procedural integrity, and performed what is essentially an
adversarial role vis-a-vis Dr Paul Scarrow in violation of the
applicant’s fair trial rights, and this led to his being criminally
charged;
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(7) To declare and decide that the aforementioned circumstances
seriously prejudiced the principle regarding the presumption of

innocence;

(8) to declare and decide that the refusal by the Court of
Magistrates hearing the case “The Police vs. Paul Scarrow” to
order a constitutional reference as the request was deemed to
be merely frivolous and vexatious is inconsistent with the
provisions contained in Article 46 of the Constitution and in
Article 4 of Kap. 319 and constitutes an infringement of his

right to an effective remedy;

(9) to order the payment of compensation to Dr. Paul Scarrow
consisting of pecuniary damages, non-pecuniary damages

and costs.

And this after submitting:

1. That one of the greatest desiderata for a man undergoing a
criminal process is that he will have a fair trial. The published
case law of the European Court of Human Rights shows the
tremendous efforts that the Court has made to show what a

fair trial implies.

2. That the applicant (Medical Council Registration No. 3112) is
undergoing criminal proceedings and is being charged with the
involuntary homicide of a patient who attended St James

Hospital outpatient unit.

The first complaint

3. The applicant, Dr Paul Scarrow, made a formal request to the

Court of Magistrates to be allowed to withdraw his consent for

Pagna 3 minn 33



Application Number 424/2023 ISB

the case to be tried summarily for the reasons stated in the
request (Document ‘A”) and in the subsequent written
pleadings (Document “B”), namely, that he had not been
properly informed, firstly, by the hospital’s lawyer and,
secondly, by the Court, in accordance with the applicable legal
provision, before the hospital’s lawyer registered his consent
on his behalf. For these reasons, his consent had not been
properly secured. However, the Court of Magistrates (Malta)

rejected his request.

4. That the “Attorney General’s Consent”, dated 25" January
2021, was presented in court by the prosecuting officer on 17
June 2021. The court records indicate that on the 17" day of
June 2021, when the applicant appeared before the Court of
Magistrates for the first sitting, he was asked “Whether the
accused objects to the case being dealt with summatrily ...”, he
purportedly replied “No”, and the reply is recorded as being the
applicant’s when actually it was the reply entered by the

hospital’s lawyer.

5. That Article 370(4)(a) of the Criminal Code stipulates that the
Court “shall ask the accused whether he objects to his
case being dealt with summarily, and shall give him a

reasonable time to reply to this question”.

6. That Dr. Scarrow’s consent was not secured in accordance
with the relevant provisions of the Criminal Code of Malta. In
the first place, on 25 May 2021, Dr Alessandro Lia, copying Dr
Pawlu Lia, wrote to Dr Paul Scarrow (Document “E”): “Could
you kindly confirm whether you believe you should be assisted
by the hospital’s legal counsel or whether you believe that it
would be more appropriate that you are assisted by your own
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personal legal counsel”. That although on the 17" day of June
2021, Dr Paul Scarrow was purportedly assisted by legal
counsel, it clearly results that they were at loggerheads.
Indeed, the applicant was being blamed from the outset by the
hospital’s legal counsel for having involved the other doctors
and the hospital (“The last two were only included in the civil
proceedings because they were implicated by you during your
unassisted testimony during inquiry stage.”). There was
serious discordance between the applicant and Dr Alessandro
Lia and Dr Pawlu Lia as he was strongly disagreeing with them
on the way they were defending the hospital and purportedly
defending him at the same time. This was the reason why he
felt the need to transfer his defence to his own personal legal
counsel of his choice. (“... or whether you believe that it would
be more appropriate that you are assisted by your own

personal legal counsel’). He subsequently did.

7. That the reply “No” was not given by Dr. Paul Scarrow but by
Dr. Alessandro Lia, without any prior explanation (or for that
matter, without any subsequent explanation) of the legal and
procedural implications. Dr Paul Scarrow did not give his
explicit consent to Dr Alessandro Lia for the case to be tried
summarily. There was therefore no voluntary informed

consent.

8. In the second place, Dr. Scarrow denies that he was given a
reasonable time to consider the matter, notwithstanding that
he was in a vulnerable position at that time. His lawyer at the

time simply entered a “NO” reply.

9. Thatthe Guide on Article 6 (Criminal limb), updated 31/8/2022,
Council of Europe, under “B. Waiver, para 11, stipulates:
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“Before an accused can be said to have implicitly, through his
conduct, waived an important right under Article 6 of the
Convention, it must be shown that he could reasonably have
foreseen the consequences of his conduct (Hermi v. Italy [GC],
2006, 8 74; Sejdovic v. Italy [GC], 2006, § 87). Thus, for
instance, the Court has held that the applicants who voluntarily
and in full knowledge accepted to be tried in summary

proceedings ....”

10. Two vital duties essential to a fair hearing were not observed:
the hospital lawyer failed to explain to him as the person
standing accused the legal implications of the reply entered on
behalf of the accused in terms of Article 370(4)(a) of the
Criminal Code, whereas the Court on its part failed to abide by
the procedural requirement contained in Article 370(4)(a)
binding the Court to give the defendant “a reasonable time to
reply to this question.” Instead, the Magistrate! carrying out
the examination of the accused devolved this decision-making
process to the hospital’s lawyer, without asking Dr. Scarrow
anything to guage his awareness and to secure his

involvement in the decision.

11. In the present case, it certainly cannot be said that Dr. Paul
Scarrow acted “in full knowledge” or that he could have
foreseen the legal implications of Dr. Alessandro Lia’s

decision.

The second complaint

12. Furthermore, considering that a fellow Magistrate conducting

the Criminal Inquiry?, (1) after having, from inception,

1 Magistrate Dr. Claire Stafrace Zammit, the Magistrate before whom Dr. Scarrow was charged.
2 Magistrate Dr. Natasha Galea Sciberras, the Inquiring Magistrate.
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designated and adjudicated the case as one of “Negligence”
and (2) after immediately issuing a search warrant against the
applicant based on his “Negligence”, and (3) after ruling that
there were enough reasons for him to be charged with the
involuntary homicide of the patient, Dr Paul Scarrow does not
agree that he should be tried before another Magistrate, both

Magistrates having, hierarchically, equal standing.

13. That for the aforementioned reason, the defendant applicant
contends that he should be tried before a higher court, namely,
the Criminal Court. No Magistrate is in a position to exercise
oversight on the conclusions and results reached by her
(equal) peer. They stand on equal footing. Magistrate Dr
Claire Stafrace Zammit is not in a position to exercise oversight
on the above conclusions reached by fellow Magistrate Dr
Natasha Galea Sciberras. The error-correction function is lost
because the two Magistrates are on equal footing. This
situation involves hierarchical complexities which are causing
no concerns to anyone except to the defendant. For this
reason, the applicant Dr Paul Scarrow contends that he should

be tried before the Criminal Court, that is, a higher court.

The third complaint

14. The medical experts appointed by the Inquiring Magistrate did
not act with impartiality and procedural integrity. Instead of
standing back and allowing the prosecuting officer to bring
forward the evidence at the Criminal Inquiry stage before the
Inquiring Magistrate, the medical experts entered the arena
and acted as prosecutors, performing what is essentially an
adversarial role vis-a-vis Dr Paul Scarrow. They conducted a
detailed and harrowing cross examination of the applicant
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while the prosecution watched in silence (and comfort) as the
medical experts performed its work. The medical experts’
conduct was short of trustworthiness, and led to a prejudiced
and biased outcome, exposing Dr. Paul Scarrow to a future

criminal trial that lacked fairness.

15. The medical experts were granted absolute and unfettered
discretion as to which evidence to provide and which evidence
not to provide. Likewise, they were given unfettered discretion
to accept as evidence methods of ascertainment that were
inconsistent with the standards imposed by the European
Council of Legal Medicine Rules (2014) as well as other legal

instruments.

16. Through their actions, (a) the Inquiring Magistrate, acting with
unjustified haste to issue a search warrant based on
“Negligence” against the applicant and (b) the medical experts
with their newly assumed roles of prosecutors, by conducting
a harrowing cross examination of the defendant doctor while
the prosecutors watched in gallery-like fashion as the medical
experts performed the prosecutor's role, failed to act
impartially and to maintain procedural integrity. This ‘modus
operandi’ annihilated Dr Scarrow’s right to silence as they
were all in agreement that he is guilty. The Inquiring
Magistrate and the court appointed medical experts, through
their conduct and their advocacy, burdened Dr Paul Scarrow
with the onus of proving his innocence. That is certainly not the
way that the European Convention on Human Rights intended

the position to be for any person who stands accused.

17. During the Compilation of Evidence against Dr Scarrow before
Magistrate Dr Claire Stafrace Zammit, the prosecuting officer
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merely presented a copy of the Process-verbale number
742/20 in its entirety, containing full disclosures (but with
omissions of vital proof necessary for the proper administration
of justice) and put into the witness stand the persons
mentioned in the Inquiry, asking them to confirm their reports

or to confirm their earlier testimony.

The fourth complaint

18. That while raising these constitutional issues, the applicant Dr
Paul Scarrow requested Court of Magistrates to order a
Constitutional Reference to the Civil Court First Hall in its
Constitutional Jurisdiction in terms of Article 46 of the
Constitution of Malta and in terms of Article 4 of Chapter 319
of the Laws of Malta. However, on 20 June 2023 the Court of
Magistrates (Malta) sitting as a Court of Criminal Judicature
dismissed this request (Document “D”), thereby failing to
adhere to the dictates of the above cited Article 46(3) and
Article 4(3) respectively. The rejection of the applicant’s
request, which was four square with the said legal provisions,
raises fresh concerns in the mind of the defendant applicant
regarding the guarantees of a fair trial. The request was

deemed to be merely frivolous and vexatious.

19. That in his reply before the Court of Magistrates filed on the
22" March 2023 (Document “C”), the Attorney General stated:

“That, the applicant argues that his request should be seen as
a fundamental principle of protection under the European
Convention of Human Rights. The exponent points out that
only a Court in its Constitutional jurisdiction would be best
suited to adjudge such a matter and therefore such a matter

falls out of the competence of this Honourable Court.”
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20. However, the Magistrate decided to dismiss the accused’s
request for a constitutional reference notwithstanding that the
Attorney General pointed out that “only a Court in its
Constitutional jurisdiction would be best suited to adjudge such

a matter”.

21. The Court quoted verbatim Article 46(3) but failed to act in
accordance with the dictates of that provision: “the court in
which the question arose shall dispose of the question in
accordance with that decision.” Unfortunately, the Court of
Magistrates failed to seek a decision from the competent court,

the Civil Court First Hall (Constitutional Jurisdiction), on a

matter that the Court of Magistrates does not have the

competence to decide upon.

22. Unfortunately, the Court stated in Document “D” that “if the
Court accedes to it, this becomes a question put by that Court
and not by the party making it originally.” With the greatest
respect, this is incorrect. The Court of Magistrates would be
simply upholding the procedure that is stipulated in the
Constitution and would not be treating as its own the
constitutional grievances that it would be referring to the
competent court for the reason that it does not have the

competence to determine them itself.

23. While considering the application of the procedure under
Article 370(4) of the Criminal Code, the Court of Magistrates
was acting as ‘a judge in her own cause’. Magistrate Dr Claire

Stafrace Zammit stated:

‘Indeed the applicant is questioning the procedure under

Article 370(4) of the Criminal Code whereby the accused gave

Pagna 10 minn 33



Application Number 424/2023 ISB

his consent for these proceedings to be tried in a summary
manner. Given that this Court adopted religiously the
procedure laid down in this Article, it is very unclear what is the

constitutional issue that the accused is raising.”

24. The Magistrate violated the principle “nemo judex in causa
propria”. The Magistrate vehemently opposed the notion that
she had failed to take into account “informed consent” and not
give the defendant “a reasonable time to reply to this
question.” The implied reasoning is that if | disagree with the
assertion that | failed to give the accused a reasonable time to
answer, then the defendant cannot be saying the truth
because | “adopted religiously the procedure laid down in this
Article”. However, this makes the Magistrate a judge in her
own cause. This is an additional reason why the case should

be decided by a higher court, namely, the Criminal Court.

25. The issue is not whether the accused will be given the right to
present his defence, to bring forward witnesses, to request
additional medical experts or to be allowed to testify in his
defence. The issue here concerns matters that have already
occurred and that have placed in jeopardy the right to a fair
trial. By stating that “This Court is also deeming the request
made by accused as premature since no final decision has yet
been made on the charges brought against him”, the Court,
with the greatest respect, fails to comprehend what is already
placing in jeopardy the right to a fair trial in the present case.
The Magistrate fails to consider any of the above as serious

obstacles.

26. That the refusal by the Magistrate before whom Dr. Scarrow
was charged to allow a constitutional reference constitutes a

violation of the right to an effective remedy guaranteed by
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Article 13 of the European Convention as well as a violation of
the right to a fair trial in the sense that the Magistrate is
refusing to apply a mechanism stipulated in the Constitution of
Malta and in the European Convention Act because it has
wrongly concluded that she would be endorsing the contents

of the request for a constitutional reference.

27. That the above complaints prejudice the right of the accused
applicant to a fair trial as guaranteed by Article 6 of the
European Convention and Article 39 of the Constitution of
Malta as well as Article 13 of the Convention guaranteeing the

right to an effective remedy.

28. That it is not enough for the State to abstain from directly
infringing rights; authorities must also take positive action to

secure the exercise of the rights.

Having seen the Court’s decree dated the 30th August 2023, by virtue
of which the case was appointed for hearing for the 27th October 2023
at 9:30 a.m.;

Having seen the reply filed by the defendants, the Advocate General
and the Commissioner of Police, on the 15th September 2023 (fol 25)
in virtue of which they pleaded:

Ir-rikorrent qieghed jallega i fil-pro¢eduri kriminali fl-ismijiet II-
Pulizija (Spettur Jonathan Ransley) vs. Dr Paul Scarrow,
prezentement pendenti quddiem il-Qorti tal-Magistrati (Malta)
bhala Qorti ta’ Gudikatura Kriminali u presjeduta mill-Mag. Dr. C.
Stafrace Zammit (minn issa |-quddiem, “il-Qorti tal-Magistrati’),
inqalghu diversi kwistjonijiet li fil-fehma tieghu wasslu jew x’aktarx
ser iwasslu ghal ksur tal-jeddijiet fundamentali tieghu kif sanciti
mill-Artikolu 6 u tal-Artikolu 13 tal-Konvenzjoni Ewropea dwar id-
Drittijiet tal-Bniedem (“il-Konvenzjoni Ewropea”) u tal-prezunzjoni
tal-innocenza.

lt-talbiet u |-pretensjonijiet tar-rikorrent huma infondati fil-fatt u fid-
dritt u ghalhekk ghandhom jigu michuda ghas-segwenti ragunijiet
li qed jinghataw minghajr pregudizzju ghal xulxin. Qabel ma
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Jinghataw [-ec¢ezzjonijiet, sejjer isir accenn ghall-fatti pertinenti
sabiex dina I-Onorabbli Qorti jkollha I-isfond kollu quddiemha.

Ulterjorment, minn issa jigi rilevat li d-dokumenti indikati mar-rikors
promotur ma gewx notifikati lill-esponenti, u li gew notifikati biss
b’kopja tar-rikors promotur. Ghalhekk, u ghal kull buon fini, I-
esponenti geghdin jirrizervaw li jipprezentaw risposta ulterjuri wara
li jkunu notifikati bl-imsemmija dokumenti.

L-Isfond Fattwali

FAwwissu tas-sena 2018, skattat inkjesta magisterjali dwar |-
mewta suspettuza ta’ persuna wara i I-istess persuna kienet
irrikorriet ghal ghajnuna medika fi sptar privat fil-jiem ezatt qabel
mewtha. Ir-rikorrent huwa tabib li kien invista tali persuna f'dan I-
isptar.

Fil-kors tal-inkjesta magisterjali nzammet seduta fejn ir-rikorrent
irrilaxxa stqarrija guramentata quddiem il-magistrat inkwirenti
dwar dak li sehh. Prezenti ghal din is-seduta kien hemm spettur
tal-Pulizija kif ukoll iz-zewg esperti medici li hatret il-magistrat
inkwirenti sabiex jassistuha fl-inkjesta. Ir-rikorrent kien infurmat
bid-dritt tieghu Ii jikkonsulta u li jkollu avukat mieghu prezenti waqt
I-istqarrija izda rrifijuta i jikkonsulta jew li jkollu avukat mieghu.
Ulterjorment, ir-rikorrent kien infurmat bil-jedd tieghu ghas-silenzju
izda ghazel li ma jezercitax dan il-jedd u wiegeb id-domandi li
sarulu.

L-inkjesta magisterjali eventwalment giet konkluza, bil-magistrat
inkwirenti tikkonkludi li prima facie kien hemm lok ta’ proceduri
kriminali kontra r-rikorrent talli b’nuqqas ta’ hsieb, bi traskuragni,
Jjew b’nuqqas ta’ hila fl-arti jew professjoni tieghu jew b’nuqqas ta’
tharis ta’ regolamenti, ikkaguna |-mewt tal-persuna surreferita
fAwwissu 2018, u dan ai termini tal-Artikolu 225(1) tal-Kap. 9 tal-
Ligijiet ta’ Malta.

Ir-rikorrent tressaq quddiem il-Qorti tal-Magistrati. L-ewwel seduta
li ghaliha kien prezenti r-rikorrent kienet mizmuma nhar is-17 ta’
Gunju, 2021. Hu deher assistit minn avukat tal-ghazla tieghu. Sar
l-ezami tieghu ai termini tal-Artikolu 392 tal-Kap. 9 u wiegeb li ma
kienx hati tal-imputazzjoni migjuba kontrih. L-Avukat Generali
kienet tat |-kunsens taghha sabiex il-kaz jitmexxa bil-pro¢edura
sommarja ai termini tal-Artikolu 370(4) tal-Kap. 9. Mistogsi jekk
kellux oggezzjoni li I-kaz tieghu jinstema’ bil-procedura sommatrja,
ir-rikorrent wiegeb fin-negattiv u ghalhekk il-Qorti tal-Madgistrati
saret kompetenti biex tisma’ u tiddetermina I-kaz.
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Fil-11 ta’ Marzu, 2022, |-avukat li kien qieghed jippatroCinja lir-
rikorrent irrinunzja ghall-patroc¢inju u minfloku, l-avukat Ii gieghed
jassisti lir-rikorrent f'dawn il-pro¢eduri assuma I-patrocinju.

Prezentement, il-kawza tinsab imhollija ghall-provi tad-Difiza. L-
ilmenti li abbazi taghhom giet formulata din il-kawza kostituzzjonali
bdew jigu senjalati proprju wara li I-Prosekuzzjoni ghalget il-provi
taghha u ghalhekk kien imiss l-istadju tal-provi tad-Difiza.

L-ilmenti jinkludu talba tar-rikorrent li jirtira I-kunsens tieghu ghall-
procedura sommarja u biex issir referenza kostituzzjonali. Dawn
it-talbiet gew michuda mill-Qorti tal-Magistrati.

Wara li gew michuda r-rikorsi tieghu, ir-rikorrent fetah dawn il-
proceduri kostituzzjonali.

L-Eccezzjonijiet

1. Preliminarjament, I-esponenti ma humiex il-legittimi kontraditturi
ta’ din I-azzjoni u ghalhekk ghandhom jigu liberati mill-osservanza
tal-gudizzju stante [li I-ilmenti tar-rikorrenti huma diretti
prinCiparjament kontra I-Qrati u l-esponenti ma ghandhomx ir-
rapprezentanza gudizzjarja tal-Qrati.

2. In kwantu ghall-allegat ksur tal-Artikolu 13 tal-Konvenzjoni
Ewropea, ir-rikorrent huwa manifestament zbaljat fl-invokazzjoni
ta’ dan l-artikolu. Dak li jezigi dan I-artikolu huwa i kull min jallega
li nkisirlu xi wiehed jew aktar mill-jeddijiet fundamental
kontemplati  fil-Kkonvenzjoni Ewropea jkollu I-jedd ghal
mekkanizmu li bih jista’ iressaq tali ilment u, jekk jinghata ragun,
Jinghata rimedju effettiv.

|I-fatt i -Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura
Kriminali ¢ahditlu t-talba tieghu ghal referenza kostituzzjonali ma
ffissirx li ma ghandux mezz ta’ kif iressaq lanjanzi kostituzzjonali
jew konvenzjonali. Filfatt, dawn il-proceduri fihom infushom
huma r-rimedju effettiv li r-rikorrent qieghed jallega li ma ghandux
(ara fdan is-sens Angela sive Gina Balzan vs. Avukat Generali,
Qorti Kostituzzjonali, 31 ta’ Jannar, 2019 u Perit lan Cutajar et
vs. Avukat Generali et, Qorti Kostituzzjonali, 6 ta’ Ottubru, 2020).

3. In kwantu ghall-allegat ksur tal-Artikolu 6 tal-Konvenzjoni
Ewropea, ghandu jigi mfakkar Ii I-jedd ghal smigh xieraq ghandu
jitgies fit-totalita tal-proc¢eduri u ma jittiehdux merament in¢identi
izolati. Fid-dawl tal-fatt li I-proceduri kriminali migjuba kontra r-
rikorrent ghandhom ghaddejjin u sahansitra ghadhom fil-
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prim’istanza, minn issa jigi eccepit |-intempestivita ta’ dawn il-
proceduri u ghalhekk, ai termini tal-Artikolu 46(2) tal-Kostituzzjoni
ta’ Malta u tal-Artikolu 4(2) tal-Kap. 319 tal-Ligijiet ta’ Malta, din I-
Onorabbli Qorti ghandha tirrifjuta li tezercita s-setghat taghha.

4. Minghajr pregudizzju ghas-suespost, u fil-mertu, ir-rikorrent
indika erba’ (4) punti ghala, fil-fehma tieghu, gie lez il-jedd
fundamentali tieghu ghal smigh xieraq. Ghaldaqstant, dawn I-
ilmenti ser jigu indirizzati wiehed wiehed.

L-ewwel punt imressaq mir-rikorrent huwa li, skond hu, gatt ma
ried li |-kaz tieghu jitmexxa bil-procedura sommarja kif
kontemplata fl-Artikolu 370(4) tal-Kap. 9, u dan ghar-raguni li ser
tigi indirizzata fl-analizi tat-tieni iiment tieghu.

Dwar dan |-ewwel punt, ir-rikorrent jargumenta li l-avukat li kellu
naqgas milli jispjegalu xi tfisser li kawza tinstema’ bil-pro¢edura
sommarja kif imfissra fl-Artikolu 370(4) u li I-Qorti tal-Magistrati ma
taghtux zmien xieraq biex iwiegeb ghad-domanda jekk ghandux
oggezzjoni li jigi pprocessat bil-procedura sommarja.

In kwantu ghall-punt li allegatament l-avukat tar-rikorrent nagas
milli jispjegalu l-affarijiet jew li pproceda b’manjiera kontra x-
xewqat tar-rikorrent, din hi materja li I-Istat Malti assolutament ma
Jistax iwiegeb ghaliha. L-avukat difensur tar-rikorrent kien wiehed
imgabbad minnu u kwalunkwe nuqqas li seta’ wettaq dak l-avukat
ghandu jwiegeb ghalih dak I-istess avukat, u mhux I-Istat Malti.

In kwantu ghall-punt li I-approvazzjoni moghtija ghall-pro¢edura
sommarja ma saritx bil-kunsens jew gharfien tar-rikorrent, jibda
billi jinghad li din hi materja li ghandha tigi ppruvata sal-grad rikjest
mil-Ligi u, hawn ukoll, kwalsiasi nuqqgas tal-avukat li kien
Jappatrocinja lir-rikorrent huwa nuqgqas tieghu u mhux tal-Istat. In
kwantu ghal kif saret din id-domanda u z-zmien moghti lir-rikorrent
sabiex jikkunsidra |-pozizzjoni tieghu mill-Qorti tal-Magistrati,
hawn ukoll ir-rikorrent irid jipprova dan sal-grad rikjest mil-Ligi, u
dan specjalment in vista tal-fatt:

a. li ma hemm ebda indikazzjoni li sehh dak allegat mir-rikorrent
wagqt is-seduta meta ta I-kunsens tieghu;

b. li mhux talli ma huwiex persuna vulnerabbli kif allegat fir-rikors
promotur izda talli huwa professjonista intelligenti u certament
kapaci jiehu hsieb |-affarijiet tieghu, u

c. li dan il-kunsens allegatament vizzjat gie senjalat ghall-ewwel
darba mir-rikorrent fl-ewwel seduta mhollija ghall-provi tad-
difiza, kwazi sentejn wara li nghata I-kunsens, wara Ii I-
prosekuzzjoni ezawriet il-provi kemm favur u kemm kontra r-
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rikorrent u aktar minn sena wara |li l-avukat li qieghed
Jippatrocinja lir-rikorrent kien assuma |-patrocinju tieghu.

5. It-tieni punt imressagq mir-rikorrent huwa li fil-fehma tieghu ma
jJistax jinghata smigh xieraq ghaliex ladarba saret inkjesta
magisterjali b’konkluzjonijiet kontra I-interessi tieghu, hu ma
ghandux jigi ggudikat minn magistrat iehor izda minn imhallef
peress li zewg magistrati ‘jinsabu gerarkikament fuq Il-istess livell.”

Minghajr tlaqlieq, dan I-ilment huwa manifestament fieragh u
vessatorju. Magistrat fil-Qorti tal-Magistrati bhala Qorti ta’
Gudikatura Kriminali jiddeciedi I-kazijiet quddiemu abbazi tal-provi
migjuba wara process avversarju bejn il-Prosekuzzjoni u d-Difiza.
Ma huwiex kostrett jabbracc¢ja I-fehmiet ta’ magistrat inkwirenti,
liema fehmiet huma, fl-ahjar ipotezi, riflessjoni dwar il-provi
migjuba waqt l-inkjesta magisterjali.

B’Zieda ma’ dan, ghandu jinghad ukoll li I-magistrat inkwirenti fdan
il-kaz sempliciment osservat li prima facie kien hemm kaz li seta’
jitmexxa kontra r-rikorrent u din il-konkluzjoni b’ebda mod u
manjiera ma tista’ tissarraf fpressjoni, indhil jew direzzjoni lill-
magistrat li ged tippresjedi I-kaz kriminali migjub kontra r-rikorrent.
Wiehed irid izomm dejjem quddiem ghajnejh i I-magistrat li
Jikkonduéi I-in genere jasal ghar-rakkomandazzjoni fuq bazi ta’
ragunijiet bizzejjed filwaqt li s-sejbien ta’ htija li tinstab minn Qorfi
tal-Magistrati trid tissodisfa I-livell ta’ prova necessarju ta’ kawza
kriminali.

6. It-tielet lanjanza hi dwar l|-esperti medi¢i mahtura fl-inkesta
magisterjali u li “agixxew gieshom il-prosekuturi”. L-ewwel nett,
ghandu jigi mfakkar li esperti tekni¢i mahtura finkjesta ma humiex
prosekuturi. ll-hatra ta’ esperti teknici finkjesta ssir sabiex il-
magistrat inkwirenti ikun assistit minn persuni specjalizzati waqt il-
gbir tal-provi fejn l-ispecjalizazzjoni taghhom hi importanti u
necessarja fit-tfittix tal-verita. F’dan il-kaz, il-magistrat inkwirenti
evidentement kellha bzonn [-assistenza teknika ta’ esperti
minhabba n-natura medika tal-investigazzjoni li kienet ged
twettaq. Jekk |-esperti tekni¢i ghamlu domandi li skomodaw
lir-rikorrent, ifisser biss li kienu geghdin jaghmlu xogholhom
sew billi jesploraw kull possibilita fl-investigazzjoni li kienu
qeghdin jassistu fiha.

Haga ohra Ii r-rikorrent konvenjentement ma jsemmix fir-rikors
promotur huwa li l-agir tal-esperti tekni¢i lamentat minnu sehh
waqt li hu kien qgieghed jaghti stqarrija guramentata quddiem il-
magistrat inkwirenti fliema seduta attendew spettur tal-Pulizija u
z-zewg esperti in kwistjoni.
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Ghal din is-seduta, ir-rikorrent kien infurmat bid-dritt tieghu ghas-
silenzju, bid-dritt tieghu i jikkonsulta ma’ avukat (ghazel li ma
jikkonsultax), u bid-dritt tieghu Ii jkollu avukat prezenti (qal li ma
kienx hemm bzonn).

Ir-rikorrent kellu dawn id-drittijiet kollha u ghazel li jwiegeb id-
domandi li sarulu. L-/stat Malti ma ghandu ebda tort talli r-rikorrent
hass Ii ma kellux jutilizza jew ma utilizzax bi shih dawn id-drittijiet.
Apparti minn hekk, hu ma kienx, u qatt ma seta’ jigi, imgieghel
iwiegeb id-domandi li sarulu u ma jistghu jsiru ebda inferenzi mis-
silenzju tieghu. Fl-istess hin, ir-rikorrent kien jaf li dak li jista’ jghid
jJista’ jingieb bi prova, kemm favurih kif ukoll kontrih.

Ir-rikorrent ma kellu jipprova xejn waqt |-istqarrija guramentata
tieghu; l-esperti tekni¢i ghamlulu domandi Ii r-rikorrent liberament
ghazel li jwiegeb. Ir-rikorrent inghata d-drittijiet kollha tieghu;, I-Istat
Malti ma ghandu ebda tort jekk issa r-rikorrent gieghed jiddubita
Jekk ghamilx I-ghazla t-tajba.

F’dan il-kuntest ghalhekk, I-allegazzjoni Ii giet miksura I-
prezunzjoni tal-inno¢enza tar-rikorrent kif sancit mill-Kostituzzjoni
u mill-Konvenzjoni Ewropea hi manifestament fiergha.

Mill-bqija, sempli¢iment jinghad i r-rikorrent ma ghandu ebda jedd
Jiddetta kif ghandha titmexxa inkjesta magisterjali. Hu ma jistax
jippretendi, mill-bank tad-difiza, jiddeciedi hu jekk messux hareg
mandat ta’ tfittxija kontrih (li hareg fuq suspett i r-rikorrent kellu
notamenti medici rilevanti ghall-kaz), jew jiddetta hu kif kellhom
Jaghmlulu d-domandi I-esperti teknici tal-magistrati inkwirenti.

Fuq kollox, jekk ghal xi raguni jew ohra ir-rikorrent ma jagbilx mal-
konkluzjonijiet tal-esperti teknici, hu ghandu kull jedd i
Jaghmlilhom kontro-ezamijiet u jressaq provi kuntrarja.

7. L-ahhar punt huwa dwar il-fatt li t-talba tar-rikorrent ghal referenza
kostituzzjonali giet michuda. L-ewwel nett, u ghal kull buon fini, I-
esponenti jirreferu ghal dak diga eccepit in kwantu ghall-Artikolu
13 tal-Konvenzjoni Ewropea.

Fit-tieni nett, u kuntrarjament ghal dak Ili gieghed jghid ir-rikorrent,
referenza kostituzzjonali ma hiex ta’ parti i titlobha.
Fundamentalment kull meta ssir referenza kostituzzjonali, din tkun
qgeghda ssir ghaliex il-qorti fejn il-materja ta’ natura kostituzzjonali
Jew konvenzjonali tqajmet tqis li ghandha bzonn id-direzzjoni ta’
din |-Onorabbli Qorti. Fejn kawza ad hoc hi dritt u ghazla tal-
persuna li tkun gieghda tilmenta minn ksur ta’ xi dritt fondamentali,
referenza mhijiex tal-partijiet izda tal-qorti referenti biss (ara Il-
Pulizija (Spettur Oriana Spiteri) vs. Miloud Elforjani, Prim’Awla
tal-Qorti Civili (Sede Kostituzzjonali), 16 ta’ Mejju, 2022).
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In kwantu ghall-allegazzjoni li gie vvjolat il-princ¢ipju ta’ nemo iudex
in causa propria, ghandu jinghad li d-decizjoni dwar jekk issirx
referenza kostituzzjonali, bhar-rikuza, hi wahda purament
procedurali. Din id-decizjoni ma tirrendix lill-gudikant li jiddecidiha
bhala parti mill-kawza. Apparti minn hekk, decizjoni dwar jekk
ghandiex issir referenza kostituzzjonali ma hiex determinanti ta’
Jeddijiet jew obbligi civili u ghalhekk taqa’ barra mill-parametri ta
dak protett mill-Artikolu 6 tal-Konvenzjoni Ewropea jew I-Artikolu
39 tal-Kostituzzjoni ta’ Mallta.

J

8. Minghajr pregudizzju ghas-suespost, u fi kwalunkwe kaz, il-
pretensjonijiet tar-rikorrent huma infondati fil-fatt u fid-dritt.

9. Maghdud dan kollu ghalhekk, huwa car Ii r-rikorrent ma sofriex u
ma huwiex ser isofri minn ksur tal-jeddijiet fundamentali tieghu.
Huwa car li r-rikors promotur huwa imfassal fug argumenti frivoli u
vessatorji bl-iskop li I-kaz tieghu ma jigix iggudikat minn magistrat
minkejja I-fatt li r-rikorrent issoggetta lilu nnifsu ghall-pro¢edura
sommarja. Konsegwentement, din [-Onorabbli Qorti ghandha
tiddikjara t-talbiet tar-rikorrent bhala fiergha u vessatotrji.

10.Salv ec¢ezzjonijiet ulterjuri.

Having seen that during the audience of the 27th of October 2023, the
Court upheld to the plaintiff's request so that these proceedings be held
in the English language,;

Having also seen that during its audience of the 27th October 2023, the
Court ordered that a legal copy of the proceedings in the names of Il-
Pulizija Spettur Jonathan Ransley vs Dr Paul Scarrow pending
before the Court of Magistrates as a Court of Criminal Judicature as
presided by Magistrate Dr Claire Micallef Stafrace be filed in the records
of this case;

Having seen the application filed by the plaintiff on the 14th November
2023 (fol 33), whereby the plaintiff requested that the Court issue an
interim measure and orders the suspension of the criminal proceedings
in the names IlI-Pulizija Spettur Jonathan Ransley vs Dr Paul
Scarrow until the constitutional redress proceedings are determined by
means of a final judgment. Having also seen the decree of this Court of
the 15th November 2023 (fol 40) whereby the notification of the said
application was ordered with a five-day reply period,;
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Having seen the reply submitted by the defendants on the 17th
November 2023 (fol 43);

Having seen the Note filed by the Registrar of the Criminal Courts and
Tribunals filed on the 12th January 2024 (fol 50) whereby a legal copy
of the proceedings in the names of Il-Pulizija Spettur Jonathan
Ransley vs Dr Paul Scarrow were submitted (fol 51 to 55);

Having seen that during its audience of the 17th January 2024, the
parties put forward their submissions with respect to the request for an
interim measure;

Having seen the decree of this Court dated 12th February 2024 (fol 63),
whereby the Court decided the following:

Dismisses the plaintiff’s request filed through his application
of the 14th November 2023 requesting an interim measure to
have the criminal proceedings before the Court of Magistrates
as a Court of Criminal Judicature suspended pending the
determination of this case on its merits.

Having seen that during the audience of the 17th of April 2024, in virtue
of a decree granted on the same day (fol 91), the Court refused the
plaintiff's request to subpeona Magistrate Dr Claire Zammit Stafrace
and Judge Natasha Galea Sciberras as witnesses;

Having also seen that during its audience of the 17th of April 2024
Stephania Calafato Testa Assistant Registrar (Criminal Courts)
testified and presented a document (Doc SCT1, fol 94 to fol 102) and
the plaintiff Dr Paul Scarrow also testified and presented a set of
documentation (Doc PS1, fol 124 to fol 231);

Having also seen that during its audience of the 17th April 2024, the
respective parties’ legal counsels declared that they have no further
evidence to produce;

Having seen the parties’ respective note of submissions;

Further Considers:

That from the evidence produced, the Court considers the following
resulting facts:

The Court has taken cognizance of the legal copy of the proceedings
submitted to this Court in the name IlI-Pulizija Spettur Jonathan

Pagna 19 minn 33



Application Number 424/2023 ISB

Ransley vs Dr Paul Scarrow pending before the Court of Magistrates
as a Court of Criminal Judicature as presided by Magistrate Dr Claire
Stafrace Zammit.

In his testimony, the plaintiff Dr Paul Scarrow stated that when the
incident, which resulted in him being charged with involuntary homicide,
occured, the hospital had their own lawyer who was there to assist him
and go through the case, but problems developed very early in the
proceedings. He explains that he had sent several emails to the said
lawyers which remained unanswered.

On the 17th of June 2021, when he was due to appear in Court, he
phoned the CEO of the hospital and informed him of the situation and
asked for a meeting as the lawyers had not met with him before the
hearing date.

The plaintiff explains that during the sitting of the 17th of June 2021, he
was first asked whether he was guilty and after replying several times
that he was innocent, he was advised that the correct manner was to
state ‘not guilty’. He was then asked whether he agreed that the case
be tried summarily, to which he did not reply as he did not understand
what that meant. Despite this, the ‘no’ stated by the lawyer present on
his behalf was registered. The plaintiff explains that the lawyer
supposedly representing him was representing the hospital and
therefore decisions were made without his input. He therefore asked to
have a separate lawyer represent him but it took until January 2022 for
him to engage a new lawyer as this had to be approved due to his
professional indemnity insurance.

Questioned by the Court, he confirms that there was only one sitting
which took place prior to him being assisted by his new lawyer, by which
time the prosecution was still presenting its evidence.

The plaintiff states that problems with the hospital’s lawyers started in
2018 when during the inquiry, despite preparing him for his witness
statement, they did not attend with him on the day. Following the sitting
he realised that the persons putting the questions to him were the legal
expert Dr Scerri and the medical surgery expert Dr Laferla as well as
the magistrate, and not the victim’s lawyers.

Asked whether the legal implications of having summary proceedings
were explained to him, he replied that they were not. Asked whether
had had contact with his lawyer during the sitting, he states that he tried
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to ask questions but was continuously ignored. When he raised the
guestion of rights with his lawyer he was advised to stay quiet as
otherwise he would not be represented.

The plaintiff confirms that subsequently, he asked the Court of
Magistrates to withdraw his consent for the case to be heard summarily
but this was refused.

He explains that in his view it was a conflict of interest to have the same
legal representatives as the hospital. However, it appears that the
lawyers were not of the same view. Nevetheless, he felt more at ease
having his own legal represenative. He explains that once he engaged
his own lawyer, the hospital refused to release the medical records of
the person he had treated.

The plaintiff emphasises that he never gave the lawyer in question his
consent to approve that the case be tried summarily. Nor was he given
any time to consider the matter despite his vulnerable position at the
time. The plaintiff's wish is to be tried by a judge, which right is being
denied to him as he cannot withdraw his consent.

The plaintiff states that there is no separation of authority in the fact that
it is a Magistrate who will decided on the case after it was also a
Magistrate who conducted the inquiry. He states that all that has
occured from the inquiry stage into the trial stage is a handover whereby
the presiding Magistrate took the process verbal from the inquiring
Magistrate and simply asked the experts to confirm it and now it’s up to
him to make a defense. He explains that the conclusion of the inquiry
himself is incriminating him, and have a direct influence on the second
Magistrate.

The plaintiff explains that in his view the medical experts appointed by
the Inquiring Magistrates should ask questions but not act as lawyers
themselves. He states that he was asked questions without being
permitted to justify his answers.

Asked by the Court whether he voiced this concern with the inquiring
Magistrate, he says that he couldn’t as everyone was asking a lot of
questions and in such a situation it is difficult to give the whole picture.

The plaintiff alleges that the way the questioning was handled was such
as to arrive at a particular conclusion and at no point was he given the
opportunity to defend himself. Furthermore, he states that they had
absolute and unfettered discretion as to which evidence to take into

Pagna 21 minn 33



Application Number 424/2023 ISB

account and which not to. He specifically mentions that no toxicology
report was done.

The plaintiff is of the view that the way things were conducted has
shifted the burden of proof to him to prove his innocence.

He explains that he feels that he has been denied his rights also due to
the fact that the Court of Magistrates has refused his request for a
constitutional reference on this basis of this being frivolous and
vexatious. The plaintiff states that withdrawal of consent (as per GDPR
legislation) should be an easy matter which in this case is being refused
by the Magistrate, who states that she has followed the correct
procedure to obtain consent. He explains that the Magistrate, in this
case, in judging her own actions which goes against the principle of
nemo judex in causa propria.

Asked by the Court whether the plaintiff has sought advice about re-
opening the inquiry stage, he says he hasn’t as when he finally sought
the assistance of a new lawyer, they were already at trial stage.

The plaintiff explains that due to the defects in the procedure so far, he
Is certain that he will not be able to get a fair trial and there is no remedy
applicable to his circumstances and it is for these reasons that he has
filed this case.

The plaintiff presented a number of documents, and this Court has
taken cognizance thereof.

Under cross-examination and when asked whether he or his lawyer
have cross-examined or challenged the witnesses brought forward by
the prosecution, the plaintiff stated that cross-examinations were
reserved and thus confirms that he still can examine the witnesses.
Nevetheless, he is of the view that the burden of proof has shifted onto
himself to prove the incorrectness of the witnesses.

The plaintiff makes it clear that he does not want the process annulled
by the Constitutional Court but for his case to be heard by a Judge and
not a Magistrate.

Further Considers:

That from the submissions made by the parties, the Court highlights
the following salient points:
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In his submissions, the plaintiff outlines the complaints put forward by
him during these proceedings.

The first complaint concerns the right to consent and the withdrawal of
consent for the case to be tried summarily. He explains that the Court
of Magistrates failed to inform him and failed to explain to him the
guestion that was being put forward to him and thus there was a failure
to ensure his understanding of the legal implications. Moreover, there
was a failure in ensuring that the reply was essentially his and not his
lawyer's, who was also representing the hospital. Furthermore, he
states that there were inconsistencies by the Court of Magistrates not
adhering to EU Legislation. He stresses that he is therefore requesting
to withdraw his consent for summary proceedings and consequently for
his case to be heard by a Judge of the superior courts.

The second complaint put forward by the plaintiff relates to his concern
that the Magistrate hearing the compilation of evidence and eventually
deciding the case was hierarchically on the same level with the
Magistrate who conducted the Criminal Inquiry and dependent solely on
the said inquiry Process-Verbal. The plaintiff insists that from the
hearing’s inception, the presumption of innocence was lost, based on
the conclusions of the process-verbal. Furthermore, the Magistrate
hearing the case is not in a position to exercise oversight as the two
Magistrates are on equal footing. He outlines a number of EU
Regulations and Directives which were breached, stating that at no
stage prior to the arraignment and start of the criminal process were
procedural safeguards and effective challenge of evidence allowed.
Moreover, the passive acceptance of the Process-Verbal shifts the
burden of proof onto him to prove his innocence instead of the
prosecution proving their case to the grade of beyond reasonable doubit.

The third complaint put forward by the plaintiff concerns the role of the
court-appointed medical experts who were allowed to take on the
direction of the Court of Magistrates. The plaintiff argues that the court-
appointed experts’ conduct was that of prosecutor, judge and jury in so
far as questioning was concerned. He states that the manner in which
they conducted the questioning was such as to not allow him to tell the
full story but instead were targeted questions designed to infer and
undermine his competence and proficiency.

The fourth and final complaint concerns the refusal by the Court of
Magistrates (Malta) to make a constitutional reference to the Civil Court
First Hall (Constitutional Jurisdiction). He argues that the Court of

Pagna 23 minn 33



Application Number 424/2023 ISB

Magistrates is not competent to decide on constitutional matters and
hence in refusing to adhere to the plaintiff's request, it is either wrongly
ruling that the matters raised are not of a constitutional nature or it has
wrongly ruled that it has the ‘vires’ to pronounce itself on constitutional
matters when it has no such competence. Thus, he states that the Court
of Magistrates was overstepping its powers.

Further Considers:

On the other hand, the defendants Attorney General and the
Commissioner of Police, insist on the preliminary pleas raised by
them.

In the first plea they argue that as respondents they are non-suited due
to the fact that when the four complaints are looked into, it is evident
that none relate to the respondents.

In terms of the preliminary plea that there is no issue with respect to
Article 13, the defendants argue that these proceedings in themselves
consist of the remedy which the defendant is seeking. In support of this
statement they refer to the decision of the Constitutional Court in the
names Perit lan Cutajar et vs Avukat Generali et decided on the 6th
October 2020.

In virtue of the third plea, the defendants argue that with respect to the
alleged breach of Article 6, these proceedings are premature and
hence, this Court should refuse to exercise it powers. They argue that
the plaintiff's claims are premature given that the criminal proceedings
he is undergoing have not reached their conclusion.

With regard to the merits of this case, the defendants argue that none
of the plaintiff's claims that he has suffered a breach of rights are
founded. They submit that the line of reasoning put forward by the
plaintiff, to the effect that a Magistrate cannot exercise oversight over
the conclusions reached by her peer, are frivolous and vexatious as the
magistrate presiding over the Court of Magistrates as a Court of
Criminal Judicature is to decide the case pending before her based on
the evidence brought by both the defence and the prosecution and the
magistrate must find that a charge has been proved beyond reasonable
doubt by the prosecution. Defendants submit that the evidence
compiled during an Inquiry does not in any way bind a Magistrate
presiding over a criminal case, and the prosecution still has to being
proof in the requested grade for guilt to be found. Moreover, they stress
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the fact that the plaintiff does not have a fundamental right to choose
his forum but only a fundamental right to a fair trial. Furthermore, they
argue that the fact alone that the plaintiff states that he did not
understand what was meant by his case being tried by summarily is not
a violation of his right to a fair trial since he shall, in any case, be
afforded all of the guarantees of that fundamental right.

They point out to the fact that the plaintiff only raised the matter as to
his consent two years after the consent was given, and when it was his
turn to bring evidence before the Court of Magistrates. The complaint
relating to the conduct of the experts during the inquiry is in the view of
the defendants based on another mistaken premise that the experts are
there merely to preserve evidence, whereas in this case their
intervention was crucial to understanding the medical circumstances of
the case and hence the medical experts where in a much better position
to ask questions so that the facts could be better established.
Furthermore, they add that the plaintiff is free to question the medical
experts himself during the hearing of the case.

Further Considers:

Once all the facts have been established and the submissions of the
parties known, the Court shall first consider the legitimacy of the action
brought before it. Although the defendants did not plea as such, albeit
reference being made in the reply to the fact that the Court of
Magistrates had decreed a request for a preliminary reference as
frivolous and vexatious, however, given that this is a matter of public
order, the Court deems opportune to take regard thereof. The parties
were well aware of this circumstance, both having made reference to
the request for a preliminary reference and the ensuing decree.

Indeed, in the case Baldacchino Maria vs Pace Edwin decided by the
First Hall of the Civil Court on the 3rd Ottubru 2003, the Court confirmed
that a procedural issue may be brought forward by the Court ex officio:

Dan premess, il-Qorti tirrileva li fdan il-kaz jezisti punt
procedurali assorbenti li [-Qorti ghandha d-dmir li tissolleva ex
officio u tiddecidieh, avolja ma giex hekk sollevat mill-
konvenut;... Kif osservat fis-sentenza fl-ismijiet Markiz
Anthony Cassar Desain et vs Giovanni Pace et, Appell
Civili, 15 ta' Ottubru 1965, 'il-procedura hi ligi ta' ordni pubbliku.
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Ghalhekk ma jistax jigi ammess li pro¢edura stabbilita mil-ligi
tigi sostitwita b'ohra, langas bil-kunsens tal-parti opposta. U I-
eccezzjoni relattiva, jekk ma tigix sollevata, jew tigi rinunzjata
mill-parti I-ofira, ghandha tigi sollevata mill-Qorti ex officio.

Ghaldagstant kienet korretta d-decizjoni tal-ewwel Qorti li
gajmet minn jeddha I-kwistjoni dwar jekk il-pro¢edura
adoperata mill-appellanti kinitx dik korretta jew le.

Now, in the decision of the 19" May 2004 by the Court of Appeal (Inferior
Jurisdiction) in the case Veronique Amato Gauci et vs Marco Zammit
et, the Court stated that:

llli ghal dak li jirrigwarda l-azzjonijiet civili, il-pro¢edura tillimita
hafna I-inizjattivi li I-Qorti tista’ tiehu minn rajha. Fost dawn, per
ezempju, hemm il-qurisdizzjoni, fejn jekk jirrizultalha illi
m’ghandhiex kompetenza jew gqurisdizzjoni biex tisma’ kawza,
iI-Qorti tista’ ex officio tqajjem din il-kwistjoni peress illi hi ta
ordni pubbliku..................

J

1. Huwa princ¢ipju maghruf illi I-Imhallef civili ghandu, fl-ghoti
tas-sentenza fkawza, joqghod rigorozament fil-limiti tal-
kontestazzjoni b’mod illi waqt li hu obbligat jokkupa ruhu mill-
kwistjonijiet kollha dedotti fil-gudizzju mill-partijiet, min-naha /-
ohra ma jistax jittratta u jirrisolvi kwistjonijiet li |-partijiet ma
ssollevawx u ma ssottomettewx ghad-decizjoni tieghu,
ammenocche non Si tratta minn kwistjonijiet ta’ ordni pubbliku
li_|-Imhallef hu_obbligat jirrileva ex_officio; Joseph Gatt vs
Joseph Galea; Appell Civili, 12 ta’ Lulju 1965; Regina mart
Francis Cacciattolo vs Francis Cacciattolo, Appell Civili, 30
ta’ Gunju 1976;

J

Gie ukoll stabbilit mill-gurisprudenza i I-kwistjonijiet ta
procedura jikkonsistu fi kwistjoni ta’ natura pubblika, u i
konsegwentement tali kwistjonijiet jistghu jigu sollevati mill-
gudikant ex officio. Hekk per ezempju, fid-decizjoni fl-ismijiet
Cefai Maurice et vs Fenech Doris, deciza mill-Qorti tal-
Appell fit-22 ta’ Novembru 2002, intqal illi:

Huwa pacifiku illi I-ligi ta’ procedura ‘si debbono osservare alla
lettera e non per equipollens’ (Vol. XVIIl p.i p. 879). Dan
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ghaliex il-procedura hi konsidrata ligi ta’ ordni pubbliku u in
kwantu statwita mil-ligi ma tistax tigi sostitwita bi procedura
ohra, lanqas bil-kunsens tal-parti opposta. B'mod i I-
eccezzjoni relattiva jekk ma tigix sollevata mill-parti |-ohra, jew
tigi rinunzjata, ghandha tigi mill-Qorti sollevata ‘ex officio’ (Vol.
XXXVI, P.I, p.204; Vol. XLIV P.1, p. 421).

Ghaldaqgstant kienet korretta d-decizjoni tal-ewwel Qorti i
gajmet minn jeddha I-kwistjoni dwar jekk il-pro¢edura
adoperata mill-appellanti kinitx dik korretta jew le.

Further considers:

That it results that prior to filing this action, by means of an application
in the acts of the case in the names Il-Pulizija (Spettur Jonathan
Ransley) vs Dr Paul Scarrow, dated the 26th of May 2023, the plaintiff
(therein accused) asked the Court of Magistrates as a Court of Criminal
Judicature to uphold his request for a constitutional reference on the
matters raised in the said application. This Court has gone through the
said application and notes that the reasons and matters raised in the
said application were exactly the same as those put forward by means
of these proceedings, more specifically in respect of the first three
compaints listed in the application, that is:

1. The plaintiff has made a formal request to the Court of Magistrates as
a Court of Criminal Judicature to be allowed to withdraw his consent
for the case to be tried summarily as the reply recorded was not his
but of his lawyer who had not communicated with him, which was
refused.

2. That in view that the inquiry was carried out by a Magistrate, the trial
should be carried out by a Judge, as a person of a higher authority.

3. The medical experts appointed by the Inquiring Magistrate did not act
with impartiality and procedural integrity.

4. The way in which the inquiry was handled has shifted the burden of
proof onto the plaintiff to prove his innocence.

It results that by means of a decree in the same proceedings, cited
above, dated the 20th June 2023 (fol 202), the Court of Magistrates as
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a Court of Criminal Judicature, in an exhaustive and very motivated
decree arrived at the following conclusions:

“..this Court is finding it difficult to see where the alleged
contravention of right to fair trial is especially when the actual
criminal proceedings have not yet concluded in essence the
accused failed to prove to this Court that there is a real and
material reason of a violation of his fundamental human rights
and this is the reason why this Court is deeming his request
as both frivolous as well as vexatious.”

The Court observes what was stated by the Constitutional Court in its
decision in the names Alan Mifsud et vs Avukat Generali et decided
on the 23rd November 1990, where the Court came to the following
conclusions:

‘Is-sentenza li minnha sar, dan l-appell waqt li kkunsidrat illi
skond l-art. 46(5) tal-Kostituzzjoni ta’ Malta:

“Ma jkunx hemm appell minn xi decizjoni skond dan |-artikolu
li xi talba jew it-tqanqil ta’ xi kwistjoni tkun semplicement
frivola jew vessatorja” qalet effettivament Ii r-rikors tar-
rikorrent ma jikkostitwixxi appell mid-decizjoni ta’ dik il-Qorti
ta’ Magistrati tant illi:

“din il-Qorti ma tistax tordna r-revoka jew riforma ta’ dik id-
decizjoni li hija inapplellabbli, din il-Qorti tista’ tiehu konjizzjoni
tat-talba u taghti rimedju jekk ikun il-kaz, dejjem fil-limiti
preskritti, billi din il-Qorti skond id-disposizzjonijiet tas-
subartikoli (2) ta’ Il-artikolu 46 tal-Kostituzzjoni ghandha
diskrezzjoni wiesgha fl-ghazla ta’ rimedji biex tizgura I-
protezzjoni tad-drittijiet tal-bniedem”;

Bid-dovut rigward ghal dik I-Onorabbli Qorti din il-pozizzjoni
ma tantx hija sodisfacneti;

Qieghed infatti jinghad illi:

(a)l-Ordinanza tal-Qorti tal-Magistrati li ddikjarat li I-kwistjoni
sollevata mir-rikorrenti hija frivola u vessatorja, hija
inappellabbli;

(b)illi konsegwentement il-Qorti tal-Magistrati korrettament
ordnat il-prosegwiment tal-kawza;
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(c) illi I-kwistjoni materja ta’ dan ir-rikors quddiem il-Prim’Awla
tal-Qorti Civili hija I-kwistjoni identika sollevata quddiem il-
Qorti tal-Magistrati u dddikjarata frivola u vessatorja;

(d)illi minhabba din I-inappellabbilita I-Prim’ Awla ma tistax
tordna r-revoka u ir-riforma ta’ dik id-decizjoni;

(e)illi dik I-Onorabbli Qorti, pero’ tista tiehu konjizzjoni tar-
rikors u taghti rimedju, dejjem fil-limiti preskritti, billi dik il-
Qorti ghandha diskrezzjoni wiesgha fl-ghazla tar-rimedju
biex tassigura |-protezzjonijiet tad-drittijiet fundamentali;

Dawn il-hames prepozizzjonijiet ma jistghux joqoghdu
flimkien. Jekk il-kwistjoni sollevata hija frivola u vessatorja u
[-Qorti tal-Magistrati korrettament ordnat il-prosegwiment tal-
kawza quddiemha (prepozizzjonijiet (a) u (b)) — tant illi I-Prim’
Awla tal-Qorti Civili ma tistax tirrevoka jew tirriforma dik id-
decizjoni (prepozizzjoni (d)) - allura fuqg I-istess kwistjoni
(proposizzjoni (¢), ma huwiex possibbli Ii dik I-Onorabbli Qorti
tikkontempla rimedji fejn m’hemmx — ex admissis — kwistjoni
ghaliex mhux possibli li tikkonsidra rimedji ghal problema li
hija frivola u vessatorja, ¢joe ma hija problema xejn;

lI-Qorti tithem illi  “frivola” riferibbilment ghall-kwistjoni
Kostituzzjonali li tigi sollevata quddiem xi qorti — barra |-Qorti
Kostituzzjonali jew il-Prim’ Awla tal-Qorti Civili — tfisser li dik
il-kwistjoni hija, ta’ ebda pregja jew valur, vana, nieqsa mis-
serjeta’, manifestament nieqsa mis-sens, li ma jisthoqqilhiex
attenzjoni; waqt Ili “vessatorja” tfisser li I-kwistjoni giet
sollevata minghajr ragunijiet sufficjenti u bl-iskop li ddejjag u
tirrita lill-kontroparti;

Iz-Zewg koncetti kienu diga gew akkwisiti fl-ordinament
taghna qabel il-Kostituzzjoni ta’ I-1964. Difatti |-art. 223(4) tal-
Kodi¢i ta’ Procedura Civili jipprovdi ghall-kazijiet ta’ appelli
fiergha u vessatorji nkwantu frivoli u fiergha huma
guridikament ta’ I-istess portata. Wagqt li |-artikolu 223 jorbot
iz-zewg kwalifiki — fiergha u vessatorji — l-artikolu 46 tal-
Kostituzzjoni jpoggihom fpozizzjoni alternattiva.

Issa biex jigi rispettat il-vot ta’ I-artikolu 45 subincis (5) tal-
Kostituzzjoni, irid jigi assikurat illi decizjoni ta’ qorti kompetenti
li tghid li xi kwistjoni kostituzzjonali sollevata quddiemha hija
frivola u/jew vessatorja mhux soggetta ghall-appell, ma tigi
aggirata u effettivament annullata, indirettament;
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L-ewwel Onorabbli Qorti kkunsidrat illi I-Qorti tal-Magistrati
assigurat il-prossegwiment tal-kawza, bis-sahha ta’ I-
inappellabbilita™ tad-decizjoni taghha Ii I-kwistjoni sollevata
kienet frivola u vessatorja. Imma dan mhuwiex bizzejjed, jekk
kemm -il darba wara rikors bhall-prezenti, fuqg l-istess
materja, fuq kwistjoni identika, jkun hemm il-possibilita’ li I-
Onorabbli Prim’ Awla tal-Qorti Civili jew din l-istess Qorti
Kostituzzjonali ma taqbilx ma’ dik id-decizjoni, u taddotta xi
rimedju — li bilfors u ne¢essarjament jincidi fuq il-kawza li tkun
ghadha ghaddejja jew tkun giet konkluza, quddiem il-Qorti i
tkun hadet id-decizjoni ta’ frivolezza jew vessatorjetal u kull
rimedju i jista’ jinghata necessarjament u inevitabbilment
jimplika mhux biss riforma imma revoka sostanzjali jew mhux
formali, ta’ l-ewwel decizjoni ghaliex din kienet
semplicement I-eskluzjoni ta’ kwalsiasi rimedju,

lI-Qorti tifthem li I-pozizzjoni proc¢edurali korretta li nholqot bil-
provvedimenti kostituzzjonali hija fis-sens illi kull persuna li
wagqt xi procediment quddiem xi qorti — li mhix il-Prim’ Awla
tal-Qorti Civili jew il-Qorti Kostituzzjonali — jidhrilha li gamet xi
kwistjoni kostituzzjonali li — dik il persuna trid taghzel — jew li
tipprocedi permezz ta’ rikors quddiem il-Prim’Awla tal-Qorti
Civili jew billi tissolleva I-kwistjoni sabiex dik il-Qorti tibghat I-
istess quddiem il-Prim’ Awla tal-Qorti Civili. Meta tinghazel din
it-triq ta’ riferenza, il-persuna tkun qieghda effettivament
tinkorri r-riskju procedurali li dik il-Qorti tiddecidi Ii I-kwistjoni
tieqaf hemm jekk tigi kkonsiderata frivola jew vessatorja.
Altrimenti d-disposizzjonijiet kostituzzjonali procedurali, fir-
rigward, ma jistax ikollhom sens u konsistenza. Di fatti |-
kwistjoni prezenti sollevata mir-rikorrenti quddiem il-Qorti tal-
Magistrati — giet effettivament ezaminata minn tliet qrati — mill-
Qorti tal-Magistrati, mill-Prim’ Awla tal-Qorti Civili u minn din
il-Qorti Kostituzzjonali. — Dan imur kontra |-principju
fundamentali tas-sistema taghna li hija bbazata fuq zewg
gradi gurisdizzjonali u li tippermetti biss it-tielet ezami fil-kamp
ristrett tar-ritrattazzjoni. U |-kontro sens proc¢edurali jirrikaccja
aktar meta jigi kkonsiderat illi qed jinghata triplu ezami ghall-
materja li I-ligi langas ma tikkonc¢edilna d-doppju ezami
normali inkwati I-materja hija frivola u/jew vessatorja;

Ghal dawn ir-ragunijiet, il-Qorti filwaqgt li tikkonferma d-
dikjarazzjoni li hemm fis-sentenza ta’ I-Onorabbli Prim’Awla
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tal-Qorti Civili li t-talbiet tar-rikorrenti huma minghajr ebda
bazi legali inkwantu jidhrilha Ii r-rikorrenti ma kellu ebda dritt
li jipprocedu permezz ta’ rikors li I-kontenut tieghu kien
jirrigwarda l-istess kwistjoni kostituzzjonali li [-Qorti tal-
Magistrati kienet iddikjarat frivola u vessatorja u wisq anqas
jinterponu dan l-appell Ii huwa in effett fieragh u vessatorju.

This line of reasoning has also been recently confirmed by the
Constitutional Court in the case L-Avukat Dr Anthony P Farrugia vs
Financial Intelligence Analysis Unit u |-Avukat tal-Istat decided on
the 25th October 2023, whereby it concluded the following:

23. Evidenti li I-legislatur ma riedx jaghti dritt ta’ appell fejn
decizjoni taht I-Art. 46 tkun iddikjarat li t-tqanqil ta’ kwistjoni
tkun semplicement frivola jew vessatorja. Ghalhekk
m’ghandux ikun li wara r-rikorrent jaghmel talba identika billi
minflok jiftah kawza kostituzzjonali, fejn ovvjament ser jerga’
Jigi ezaminat il-punt. Dik il-materja giet determinata b’'mod
defenittiv fl-istadju meta r-rikorrent talab lill-Qorti tal-Appell
(Sede Inferjuri) sabiex tordna referenza ai termini tal-Art.
46(3) tal-Kostituzzjoni u Art. 4 tal-Kap. 319. Ir-ragunament li
ghamlet il-Qorti tal-Appell (Sede Inferjuri) meta ¢ahdet it-talba
tar-rikorrent sabiex tordna referenza, fiha nnifisha turi li dik il-
gorti kkunsidrat it-talba bhala “semplicement frivola jew
vessatorja” (Art. 46(3) tal-Kostituzzjoni).”

This Court has nothing to add other than to make this reasoning its own.
From a reading of the application filed on the 26th of May 2023, cited
above, and the application which initiated these proceedings, it results
that these proceedings result from issues and merits which are identical,
particularly and referably to the first three compaints found in the
application and the corresponding requests made by plaintiff.

Hence, this Court will not consider or decide on the merits of this case
in respect of these first three complaints, as they have already been
declared frivilous and vexatious by means of the decree of the Court of
Magistrates as a Court of Criminal Judicature of the 20th June 2023,
whereby the request for a Constitutional reference was dismissed.
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Hence and to this effect, this Court will be rejecting the requests
of the plaintiff as listed in the application and as referring to the
first three complaints listed in the application.

In respect of the fourth and last complaint, and the respective requests,
the Court necessarily refers to the the first plea of the defendants,
whereby it is said that they “mhumiex il-legittimi kontraditturi ta' din |-
azzjoni u ghalhekk ghandhom jigu liberati mill-osservanza tal-gudizzju
stante illi I-ilmenti tar-rikorrenti huma diretti prin¢iparjament kontra |-
Qrati u l-esponenti ma ghandhomx ir-rapprezentanza gudizzjarja tal-
Qorti”.

The defendants thus submit that the issues raised by the plaintiff (now
limited to the fourth complaint) are directed towards the Courts of whom
they are not the representatives at law and hence, they contend, are not
the rightful defendants in this action. On the other hand, the plaintiff
argues that both defendants have an interest in these proceedings as
they directly impact the ongoing criminal proceedings in which they are
involved.

The Court observes that while it is true that the plaintiff's fourth
complaint concerns the manner in which matters were handled by the
Court of Magistrates in coming to its decree, the defendants still form
an integral part of the criminal proceedings de quo. In so far as this
procedure is directly attacking those proceedings, it is certainly the case
that both the Advocate General and the Commissioner of Police have
an interest in these proceedings, the outcome of which could result in a
change in the criminal proceedings. Therefore, the Court is of the view
that both defendants have a direct interest in forming part of these
proceedings and are hence well-suited.

Nevertheless, and taking into accounts article 181B (2) of Chapter 12 of
the Laws of Malta, it is evident, that The State Advocate should have
been suited too as defendant in these procedures, to answer to the
complaints put forward by the plaintiff, not least the fourth complaint. It
is a well established principle that neither the Attorney General nor the
Commissioner of Police may represent the Courts in such proceedings,
but it is the State Advocate who should.

In this regards, the Court observes that during the sitting of the 27th
October 2023, the plaintiff’s counsel expressed his intention to call the
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State Advocate to these proceedings precisely in view of the plea
raised, and the Court directed same to file an application to this effect —
however, such an application was never filed before this Court and
hence the State Advocate remains a non-party to these proceedings.

To this effect, and in respect of the fourth complaint and the
relative requests to the same complaint, the Court concludes that
the defendants are not the legitimate opposing parties to answer
to such requests. Consequently it has no alternative but to dismiss
the relative requests in this respect too.

DECIDE

Therefore, having made the above considerations after having
examined all the fact of this case, this Court, whilst deciding on
the pleas as above stated, hereby dismisses the complaints and
claims put forward by the plaintiff in their entirety.

The costs of these proceedings shall be borne by the plaintiff.

lan Spiteri Bailey Amanda Cassar
Hon. Judge Deputy Registrar
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