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CRIMINAL COURT
Hon. Madame Justice Dr. Consuelo-Pilar Scerri Herrera LL.D, Ph.D.

Bill of Indictment Nr. 8/2022


THE REPUBLIC OF MALTA

vs

Kayode Kola Ogunleye


Today the 3rd June, 2024

The Court, 

Having seen the bill of indictment number eight (8) of the year two thousand and twenty-two (2022) brought against Kayode Kola Ogunleye holder of Nigerian Passport bearing number A03064786. Wherein the Attorney General in the first and only count of the bill of indictment premised:

Whereas the Police received confidential information that on the seventeenth (17th) day of September 2014 a drug deal was going to take place in Naxxar involving the accused who resided at 54, Ave Maria, Triq Leli Falzon, Naxxar, Malta (hereinafter referred to as the ’residence’). After having received such information, on the day of the seventeenth (17th) September 2014, the police monitored the area and in fact on that day, during the early afternoon, the accused was seen walking out of his residence carrying a red paper bag. The accused walked towards the direction of the windmill, commonly known as the ’Tal-Għaqba Windmill’ situated in Naxxar, in the same street where the accused resided. He sat down on the steps situated in front of the same windmill. After some time, the accused crossed the road with the red bag in his hands and after a while returned to the same place where he had previously been sitting, this time without the red bag in his hands. The accused monitored the red bag closely from across the street for approximately one hour. Thereafter, the accused crossed the road again, collected the same red bag that he himself had originally placed there, and started to walk back in the direction of his residence. It was at that moment that the police approached the accused on suspicion of committing a crime. After identifying the accused, the police looked into the red bag and identified a brown looking material, suspected to be heroine and the accused was arrested and given all his rights. The police then accompanied the accused to his residence, which they opened by means of a key which the accused had in his possession.   A search was carried out in his residence and in the upper level of the residence, in a carpet in the washroom, the police found another three bags containing brownish material also suspected to be heroine. The Police also found a luggage bag which contained a false bottom and cash in the accused’s residence in the amount of two thousand and eight hundred Euros (EUR 2,800);

Whereas, from the chemical analysis performed by the court-appointed expert on the above-mentioned drug, it resulted that:

1) The substance found in the possession of the accused when he was stopped by the Police consisted of the drug heroin in the amount six hundred and ninety (690) grams and had a purity level of 23%;
2)  The substance which was found in one of the bags in the accused’s residence also constituted of the drug heroin in the amount of one hundred and eighty-six (186) grams and had a purity level of 31%.
3) The substance found in the other two bags in the accused’s residence contained a mixture of paracetamol and caffeine in the amount of 416.61 grams;

Whereas when taking into account the circumstances in which this drug was found and the amount of heroin that was found in the possession of the accused, it is evident that this dangerous drug was not intended for the accused’s exclusive use.

Whereas the dangerous drug heroin is listed in Part 1 of First Schedule of the Dangerous Drugs Ordinance, Chapter 101 of the Laws of Malta.

Whereas the accused was not in possession of an authorisation or licence issued in terms of the Law that permits him to have this drug in his possession;

Whereas, it also resulted that when the accused was stopped by the Police he was within hundred (100) metres of the perimeter of a bar called ’Mill Snack Bar’ which is a place where young people habitually meet; 


Whereas by his actions, the accused KAYODE KOLA OGUNLEYE rendered himself guilty that on the seventeenth (17) day of September of the year two thousand and fourteen (2014) and on the previous days, he had in his possession the drug heroin for which section IV of the Dangerous Medicines Ordinance, Cap. 101 of the Laws of Malta applies, when he was not in possession of an import or export authorization issued by the Chief Government Medical Officer in accordance with the provisions of Part VI of the said Ordinance, and when he was not in possession of a licence or other authorisation to manufacture or supply the said drug, and where he was not otherwise licensed by the Minister responsible for the Department of Health and was not authorized by the Internal Control of Dangerous Drugs Rules, Subsidiary Legislation 101.02, or by any authority granted by the Minister responsible for the Department of Health to have such drugs in his possession, and such drug was not supplied to him for his use by menas of a prescription as provided for in the above-mentioned Rules, hence this offence was committed under such circumstances which show that possession of the drug was not for his exclusive use and when he was within one hundred (100) metres of the perimeter of a place where young people habitually meet. 

In furtherance to the the above, the Attorney General in the name of the Republic of Malta therefore accuses Kayode Kola Ogunleye of being guilty of having, on the seventeenth (17th) day of September of the year two thousand and fourteen (2014) and during the previous days, been in possession the drug heroin for which section IV of the Dangerous Medicines Ordinance, Cap. 101 of the Laws of Malta applies, when he was not in possession of an import or export authorization issued by the Chief Government Medical Officer in accordance with the provisions of Part VI of the said Ordinance, and when he was not in possession of a licence or other authorisation to manufacture or supply the said drug, and where he was not otherwise licensed by the Minister responsible for the Department of Health and was not authorized by the Internal Control of Dangerous Drugs Rules, Subsidiary Legislation 101.02, or by any authority granted by the Minister responsible for the Department of Health to have such drugs in his possession, and such drug was not supplied to him for his use by menas of a prescription as provided for in the above-mentioned Rules, hence this offence was committed under such circumstances which show that possession of the drug was not for his exclusive use and when he was within one hundred (100) metres of the perimeter of a place where young people habitually meet. 


Therefore the Attorney General in the name of the Republic of Malta further demands that the Accused be convicted in accordance with the law and therefore be sentenced to the punishment of imprisonment for life and to a fine of not less than two thousand and three hundred and twenty-nine Euro and thirty-seven cents (€2,329.37) but not exceeding one hundred and sixteen thousand four hundred and sixty-eight Euro and sixty-seven cents (€116,468.67) and the confiscation in favor of the Government of Malta of the objects which served for the commission of the offence as well as of any money or other movable and immovable property pertaining to the accused as stipulated and laid down in Articles 2, 9, 10(1), 12, 14, 15A, 22(1)(a)(1B)(2)(a)(3A)(a)(b)(c)(d)(7), 22A, 24A and 26 of the Dangerous Drugs Ordinance, Chapter 101 of the laws of Malta and rule 9 of the Internal Control of Dangerous Drugs Rules, Subsidiary Legislation 101.02 and in articles 23, 23A, 23B, 23C, 31 and 533 of the Criminal Code, Chapter 9 of the laws of Malta or for any other punishment that may according to law be given for the guilt of the accused. 

Having seen the acts of the proceedings, including those of the compilation of evidence before the Court of Magistrates as a Court of Criminal Inquiry. 

Having seen that the accused in terms of article 449 presented a note of preliminary pleas on the 1st July 2022 wherein the accused submitted:

1. The inadmissibility of his statement given to the police on the 17th of September 2014. This because this statement was solicited from the applicant in violation of his fundamental right to a fair trial;

2.  The inadmissibility of those parts of Inspector Nikolai Sant’s testimony were the Inspector expressed opinions;

3. The inadmissibility of procès-verbal found at folio 51 et seq of the record of the inquiry. This because the document is missing essential requirements which determines what constitutes evidence in Criminal Procedure;  

4. Additionally, the inadmissibility of all the evidence which emanates from the document referenced in the preceding plea;

5. Without prejudice to the preceding pleas, the inadmissibility of documents referred to as ‘14CGU 201b, 14CGU202 u 14CGU 203’ in Dok PC/MV. This because the prosecution has failed to ascertain the documents’ chain of custody;  

6. The inadmissibility of all the document/s or object/s vaguely referred to as ‘exhibit’ and ‘exhibits’[footnoteRef:1] in the record of the inquiry. This because the identity and more importantly the content of the ‘exhibit/s’ is unknown thereby making it impossible for the applicant to exert any control over the evidence, determine it’s nature and relevance and determine precisely where it originated from; [1:  See by way of example verbal of the 11th of November, 2014 and that of the 14th of April, 2015 ] 


7. The impugnment of the Bill of Indictment. This because it was presented in violation of Article 432(1) of the Criminal Code. This in so far as such a defect constitutes a non-observance of the Criminal Code in terms of Article 432(2) of the Criminal Code. 



Having heard the parties make their respective oral submissions during the sitting of the 9th April, 2024, this Court, at this stage, will only decide on the fifth and sixth preliminary pleas brought forward by the accused.

Considers,

In the fifth (5th) preliminary plea the accused is alleging that the prosecution has failed to ascertain the chain of custody of the following documents: 14CGU 201b, 14CGU202 and 14CGU 203 in Dok PC/MV. For this reason, the defence on behalf of the accused stressed that these documents should be declared as inadmissible by this Court. On the other hand, the Attorney General stated that this issue does not impinge on the admissibility of the documents referred to, but at most, it refers to their probative value.

Firstly, this Court would like to distinguish between the admissibility and the probative value of a document. For this reason, this Court makes reference to the case in the names Il-Pulizija vs David Sant[footnoteRef:2] where the following was stated on the matter: [2:   Deciza mill-Qorti tal-Appell (Sede Inferjuri) nhar il-15 t’ Ottubru, 2007] 


3. Din il-Qorti, pero`, ma taqbilx ma’ l-appellant li dan id-dokument kellu jigi dikjarat inammissibbli. Wiehed irid jiddistingwi bejn l-ammissibilita` ta’ dokument u l-valur probatorju li jista’ jinghata lil tali dokument. Ghalkemm huwa dejjem desiderabbli li meta jigi ezibit dokument li jkun irregistra xi xena jew diskors – film, video clip, tape recording u registrazzjonijiet ohra simili – jittella’ jixhed xi hadd li jkun jista’ jikkonferma kif u taht liema cirkostanza saret dik ir-registrazzjoni, tali konferma ma hix pre-rekwizit ghall-ammissibilita` tad-dokument. Bizzejjed wiehed jiehu l-kaz ta’ meta, waqt xi perkwisizzjoni, jinstab ritratt jew filmat li jkun juri lil xi hadd qed jaghmel xi haga li tkun relevanti ghall-meritu tal-kaz; il-persuna li tkun hadet dak ir-ritratt jew gibdet il-filmat tista’ ma tkunx rintraccabbli (tista’ anke tkun l-istess imputat li naturalment, bhalma ghandu kull dritt, jibqa’ sieket meta mistoqsi dwar dak l- oggett), izda b’daqshekk ma jfissirx li dak id-dokument ma jkunx ammissibbli. In-nuqqas ta’ produzzjoni ta’ min ha r-ritratt jew gibed il-filmat (jew irregistra l-konversazzjoni) jista’, skond ic-cirkostanzi, jincidi fuq kemm dak li juri dak id-dokument huwa minnu – ghalhekk il-valur probatorju. Jista’ jkollok ukoll sitwazzjonijiet fejn il-persuna li tkun hadet ir-ritratt jew filmat, jew li rregistrat il-konversazzjoni, tkun talbet li tibqa’ anonima. Hekk per ezempju, jista’ jkollok filmat li juri lil xi hadd qed jaghmel xi haga – l-azzjoni tkun cara izda ma jkunx jista’ jigi identifikat min qed jaghmel dik l-azzjoni, cioe` jekk hux l-imputat jew persuna ohra. Min ikun ha dak il-filmat ikun possibilment jista’ jidentifika lill-imputat; jekk jibqa’ ma jidentifikahx ghax ma jittellax jixhed, il-prosekuzzjoni tkun naqset milli tipprova li l-azzjoni hemm murija tkun saret mill-imputat. Kwistjoni simili kienet giet deciza mill-Qorti Kriminali fl-14 ta’ Dicembru 1998 fis-sentenza (preliminari) fl-ismijiet Ir-Repubblika ta’ Malta v. Meinrad Calleja u in segwitu konfermata fuq dan il-punt minn din il-Qorti kollegjalment komposta. Il-kwistjoni kienet tirrigwarda l-ammissibilita` ta’ registrazzjoni ta’ konversazzjonijiet telefonici li allegatament kienu saru bejn l-akkuzat u xhud tal-prosekuzzjoni. Dik il-Qorti kienet iddikjarat il-casette tape relattiv ammissibbli minkejja li l-pulizija kienet naqset, anzi rrifjutat, li tghid min irregistraha u kif dik ir-registrazzjoni kienet saret. Il-Qorti Kriminali f’dak il-kaz kienet ghamlet referenza ghall-insenjament ta’ Lord Chief Justice Goddard fil-kaz Kuruma, son of Kaniu v. The Queen  fejn a pagna 203 jinghad hekk: “…the test to be applied in considering whether evidence is admissible is whether it is relevant to the matters in issue. If it is, it is admissible and the court is not concerned with how the evidence was obtained. While the proposition may not have been stated in so many words in any English case there are decisions which support it, and in their Lordship’s opinion it is plainly right in principle.” Ghalkemm dan intqal fil-kuntest ta’ allegazzjoni li l-prova kienet inkisbet b’mod illegali, il-principju jibqa’ li t-test huwa dak tar-relevanza: jekk il-filmat jew ritratti jew registrazzjoni hu jew jista’ jkun relevanti – jigifieri mhux manifestament irrelevanti – allura, fin-nuqqas ta’ xi exclusionary rule of evidence dak id-dokument hu ammissibbli, salv dejjem kif inghad il-kwistjoni tal-valur probatorju. Mill-banda l-ohra, jekk ir-relevanza tad-dokument ma tkunx tista’ tigi stabbilita mill-istess filmat jew ritratt jew registrazzjoni, allura, fin-nuqqas ta’ xi xhud li jkun jista’ jistabilixxi dik ir-rilevanza, il-qorti tista’ tasal ghall-konkluzzjoni li dak l-istess dokument hu manifestament irrelevanti u allura anqas biss tqisu. Il-kwistjoni tal-kontinwita` ta’ l-evidenza, li l-abbli difensur ta’ l-appellant sahaq fuqha kemm fir-rikors kif ukoll fit-trattazzjoni, tqum biss – u dan, fi kwalunkwe kaz, fil-kuntest tal-valur probatorju – jekk kemm-il darba jkun irid jigi stabbilit li l-oggett in kwistjoni huwa l-istess oggett misjub jew elevat minn x’imkien, u/jew li mill-mument li l-oggett gie hekk misjub jew elevat ma ntmessx fir-rigward ta’ xi proprjeta` tieghu li tista’ tghin fil-prova tal-htija jew tal-innocenza tal-imputat jew akkuzat.’[footnoteRef:3] [3:  Enfasi ta’ din il-Qorti.] 



That regarding the chain of custody, this Court would like to refer to it’s judgment in the names Ir-Repubblika ta’ Malta vs Clayton Azzopardi[footnoteRef:4] where reference was made to another case in the names Ir-Repubblika ta’ Malta vs Majri Josef[footnoteRef:5] and the following was stated: [4:  Deciza minn din il-Qorti hekk kif ippreseduta nhar il-11 ta’ Mejju, 2023.]  [5:  Deciza mill-Qorti Kriminali nhar it-28 ta’ Marzu, 2023.] 


40. Illi għal dak li jirrigwarda l-prinċipju tac-‘chain of custody’ daqskemm ic-‘chain of evidence’, huwa paċifiku kif dan il-prinċipju huwa fundamentali b’mod partikolari fil-kawżi ta’ indole kriminali in kwantu huwa dritt sagrosant tal-akkużat li jkollu garanzija tal-awtentiċita’ tal-provi ppreżentati mill-Prosekuzzjoni kif ukoll tal-oriġini tagħhom, ta’ xi movimenti li dawn setgħu għamlu u tal-mod kif dawn ġew ippreżervati mill-mument illi tali provi nstabu u/jew ġew ikkompilati sal-mument illi l-istess ġew ippreżentati bħala evidenza fil-proċeduri quddiem il-Qorti li tkun. 

41. Ma jrid jitħalla ebda dubju raġjonevoli f’moħħ minn irid jiġġudika l-fatt dwar it-traċċjabilita tal-oġġetti jew dwar l-awtentiċita, l-integrita u l-kontinwita tagħha. Il-Prosekuzzjoni jeħtieġilha tipprova li dik l-evidenza li ġiet miġbura, maħduma u miżmuma b’mod integru mill-bidu tal-istħarriġ sal-fażi fejn tkun qed tiġi preżentata b’evidenza fil-Qorti. Fis-sentenza Il-Pulizija vs. Raymond Azzopardi deċiża mill-Qorti tal-Appell Kriminali nhar it-3 ta’ Diċembru 2019 b’referenza għal prinċipju tac-‘Chain of Custody’ qalet hekk: 

'17. Sejra taghmel dan kollu kemm ghar-retta amministrazzjoni tal- gustizzja, kif ukoll sabiex l-appellant ma jkunx imcahhad mill-jedd ghal smigh xieraq skont il-ligi. L-ghan ewlieni ta’ kull qorti ta’ gustizzja penali huwa li tara illi l-akkuzat ikollu smigh xieraq. Meta process penali jwassal ghal dikjarazzjoni ta’ htija msejsa fuq evidenza kontaminata, il-jedd ghal smigh xieraq ikun qed jigi vjolat. Madanakollu sabiex il-Qorti tasal biex tistabilixxi l-validita’ tal-prova kostitwita b`dik l-evidenza jrid isir ezami tal-iter segwiet mill-mument illi dik il-prova ndizzjarja titfacca fil-kors tal-investigazzjoni tal-pulizija, kif u minn min tkun giet elevata, kif tkun giet ippreservata u sussegwentement min ghamel l-ezamijiet forensici fuqha u b’liema mod, sabiex fl-ahhar issib postha quddiem il-Qorti. 

18. Dan ghaliex:

Wherever he steps, whatever he touches, whatever he leaves, even unconsciously, will serve as silent evidence against him. Not only his fingerprints or his footprints, but his hair, the fibres from his clothes, the glass he breaks, the tool mark he leaves, the paint he scratches, the blood or semen he deposits or collects - all these and more bear mute witness against him. This is evidence that does not forget. It is not confused by the excitement of the moment. It is not absent because human witnesses are. It is factual evidence. Physical evidence cannot be wrong; it cannot perjure itself; it cannot be wholly absent. Only its interpretation can err. Only human failure to find it, study and understand it, can diminish its value. (Kirk, Paul, Crime investigation, John Wiley & Sons Canada, Limited, 1953). However, the value of even the most carefully recovered and preserved evidence can be lost if the chain-of-custody is not properly maintained. “Chain-of-custody” is often recognized as the weak link in criminal investigations. It refers to the chronological and careful documentation of evidence to establish its connection to an alleged crime. From the beginning to the end of the forensic process, it is crucial to be able to demonstrate every single step undertaken to ensure “traceability” and “continuity” of the evidence from the crime scene to the courtroom.[footnoteRef:6] [6:  Enfasi ta’ din il-Qorti.] 


42. Fuq livell internazzjonali wieħed isib ukoll pronunzjamenti oħra, bħal dawk tal-Qorti Suprema Amerikana fejn fis-sentenza Hawkins vs. State of Arkansas għamlet referenza għal sentenza oħra Guydon vs. State li hija meqjusa bħala ‘landmark case’ fuq materja ta’ ammissibilita’ ta’ evidenza. In fatti, evidenza tkun ritenuta ammissibbli biss jekk din l-evidenza tkun awtentika u ma jirriżultax li qatt ġiet mittiefsa jew mibdula b’xi mod u dan in linja mal-prinċipju tac-‘chain of custody’. L-istess intqal fil-każijiet Chatmon vs. State, Garner vs. State u Davis v. State[footnoteRef:7], fost oħrajn. Imbagħad, issir referenza wkoll għas-sentenzi State vs. Thomas, State vs. Olsen, State vs. Burtchett u Mallillin vs. People[footnoteRef:8] fejn ukoll il-prinċipju regolatur għal dak li għandu x’jaqsam mal-ammissibilita’ tal-evidenza, kien enunċjat bħala bbażat fuq il-prova li dik l-evidenza utilizzata mill-Prosekuzzjoni ma ġiet qatt mibdula. Intqal ukoll kif l-ammissibilita’ ta’ din l-evidenza fil-Qorti teħtieġ eżerċizzju ta’ apprezzament ta’ fatturi bħalma huma ‘the nature of the article, the circumstances surrounding the preservation and custody of it, and the likelihood of intermeddlers tampering with it’.[footnoteRef:9] Fir-rigward tattraċċjabilita’ tal-evidenza, f’Barron vs. Valdmanis[footnoteRef:10] intqal hekk: [7:  Citing Guydon v. State, 344 Ark. 251 | Casetext aċċess: 20/10/22]  [8:  Hekk kif iċċitati mill-appellant f’paġna 7 tar-rikors ta’ appell tiegħu.]  [9:  State vs. Thomas, 32 St. Rep. 229, 532 P.2d. 405 (1975)]  [10:  US Supreme Court, Mejju 1978.] 


In criminal prosecution where it is necessary to establish that material found in the accused’s possession is identical with material subsequently analysed, there are, as was pointed out by Brereton J Young v Commissioner for Railways (1962) NSWR 647 at 651, two ways of doing so. The first is to trace it from hand to hand and to this end it is usually necessary to call every person who had it in custody from the point of origin to the end of its journey.[footnoteRef:11] The second method is to identify that which was found in the possession of a person charged by its physical characteristics with that which was analysed; per Justice Meares. [11:  Enfasi ta’ din il-Qorti.] 


43. L-istess intqal f’People vs. Beran[footnoteRef:12] fejn il-prinċipju tac-‘chain of custody’ ġie enunċjat bħala marbut man-neċessita’ li tiġi assigurata l-integrita’ u l-valur probatorju tal-evidenza miġjuba u ntqal kif dan iseħħ biss jekk: To be admissible, the prosecution must establish by records or testimony the continuous whereabouts of the exhibit[footnoteRef:13], from the time it came into the possession of the police officers, until it was tested in the laboratory to determine its composition, and all the way to the time it was offered in evidence. [12:  4 G.R. No. 203028, January 15, 2014]  [13:  Enfasi ta’ din il-Qorti.] 


44. U minħabba l-importanza li tiġi stabbilita’ t-traċċjabilita’ tal-evidenza, huwa neċessarju li, kull min b’xi mod kien involut fit-teħid u l-kustodja tagħha, jiġi mitlub biex jixhed dwar l-involviment tiegħu kif intqal. Hekk biss l-akkużat jista’ jkollu kontroll totali fuq l-integrita’ ta’ dik l-evidenza. Dan kien mistqarr fid-deċiżjoni People vs. Connelly[footnoteRef:14] fejn intqal is-segwenti b’referenza għar regola tac-‘chain of custody’: When the evidence itself is not patently identifiable of is capable of being replaced or altered, admissibility generally requires that all those who have handled the item ‘identify it and testify to its custody and unchanged condition.  [14:  35 N.Y.2d 171, 174, 316, N.E.2d 706, 708, 359, N.Y.S.2d, 266, 269 1974.] 


45. Dan il-punt ta’ dritt iġib miegħu allura konsiderazzjoni ta’ natura probatorja li tistħarreġ preċiżament dan l-element ta’ traċċabbilita. Din il-kwistjoni probatorja hija kwistjoni ta’ fatt li għandha tiġi mħollija f’idejn l-imħallfin tal-fatt fl-istadju tal-ġuri. Huwa intempestiv f’dan l-istadju li tikkunsidra n-nuqqas tattraċċjabilita’ tal-evidenza kif qiegħed jeċċpixxi l-akkużat oltre għallfatt li kif intqal, l-esperti in kwistjoni għad iridu jixhdu fl-istadju talġuri u għalhekk l-evidenza kollha minnhom miġbura għad trid tgħaddi mill-iskrutinju tal-imħallfin tal-fatt. Ma jkunx fil-kompetenza ta’ din il-Qorti f’dan l-istadju li tiddeċiedi fuq in-nuqqas ta’ valur probatorju ta’ dokumenti formanti parti mill-atti kumpilatorji minħabba dak li l-akkużat qiegħed iqis bħala difett fic-‘chain of custody’ u fic-‘chain of evidence’. Dan il-fatt, kemm -il darba huwa minnu, iridu jaslu għalih il-ġurati wara li jkunu semgħu l-provi kollha miġjuba quddiemhom u jridu jkunu huma li jiddeċiedu jekk hemmx kontinwita’ fl-evidenza b’mod tali li jaslu jikkonvinċu ruħhom li mhemmx dubju dettat mir-raġuni dwar il-fatt li l-espert Gilbert Mercieca ġie mgħoddi l-esebiti mill-esperti Dr. Marisa Cassar u l-Ispettur Justine Grech. 

46. Għaldaqstant, din il-ħames eċċezzjoni preliminari qiegħda tiġi miċħuda.’

This Court disagrees with the defence and believes that a defect in the chain of evidence can give rise to an issue of a probative nature and not of inadmissibility of evidence. Such an issue of fact should be left in the hands of the jurors to decide upon during the trial.  For the abovementioned reasons, this Court is rejecting the accused’s fifth preliminary plea.

In his sixth preliminary plea the accused is asking this Court to declare inadmissible all the document/s or object/s vaguely referred to as ‘exhibit’ and ‘exhibits’ in the record of the inquiry. Furthermore, the accused states that the identity and more importantly the content of the ‘exhibit/s’ is unknown thereby making it impossible for the applicant to exert any control over the evidence, determine it’s nature and relevance and determine precisely where it originated from. On this matter, the accused refers to the minutes of the 11th of November, 2014 and that of the 14th of April, 2015. Reference is made to fol. 63 of the acts of the proceedings where in the minutes dated the 11th November, 2014 the following was stated: ‘Godwin Sammut gave evidence under oath and exhibited Dok GS report and exhibit’. Moreover, in the minutes dated the 14th April, 2015[footnoteRef:15] the following was stated: PS 659 Jeffrey Hughes gave evidence under oath and exhibited Dok JH and exhibits. The defence in its oral submissions stated that in effect the sixth preliminary plea is a consequence of the misadministration of the fifth preliminary plea. The Court makes reference to what was already mentioned in the fifth preliminary plea and states once again that there is no issue of inadmissibility of evidence. [15:  A fol 529 of the acts of the proceedings.] 


In view of the above, this Court is hereby rejecting the fifth (5th) and sixth (6th) preliminary pleas brought forward by the accused and orders the continuation of the case.


Consuelo Scerri Herrera
Judge
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