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Rikors numru 267/24/1 MS

1.

Paul Philippe Al-Romaniei

V.

L-Avukat Generali u b’digriet tal-31 ta’ Mejju 2024 gie kjamat fil-

kawza I-Avukat tal-Istat

Permezz ta’ rikors prezentat fit-30 ta’ Mejju 2024, flimkien ma’

kawza Kostituzzjonali, |-attur talab lill-Qorti Civili, Prim’Awla sabiex:

“.... tissospendi |-effetti tas-sentenza tal-Qorti tal-Appell Kriminali tat-
28 ta’ Mejju 2024 moghtija fil-konfront tal-esponent sakemm ikun hemm
ezitu finali fil-pro¢eduri kostituzzjonali fl-ismijiet premessi u
konsegwentement tordna r-rilaxx tal-esponent mill-Facilita’ Korrettiva
ta’ Kordin u dan taht dawk il-provvedimenti u ordnijiet kollha i jidhrilha

xierqa u opportuni’.
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2. Dik li l-attur irrefera ghaliha bhala sentenza tal-Qorti tal-Appell
Kriminali mhijiex sentenza izda digriet li bih il-Qorti cahdet it-talba tal-attur
biex jinghata |-helsien mill-arrest fil-pendenza tal-appell. Fid-digriet I-

Ewwel Qorti galet hekk:

“Considering the circumstances of the case, and particularly, that firstly
applicant is wanted by the Romanian authorities following a conviction
by the High Court of Cassation and Justice of the Curtea de Apel
Brasov, Romania and that notwithstanding the first Court’s decision, the
said decision is not final and definitive pending the Attorney General’s
appeal application, and secondly, that applicant, having no ties to these
Islands is currently in a position to provide a residential address only
until 2nd June 2024, this Court deems that applicant does not offer
sufficient guarantees at law to be granted bail.

In any case, the proviso to Article 15(3) of Chapter 276 of the Laws of
Malta, rendered applicable in this case by means of Regulation 27 of
Subsidiary Legislation 276.05, clearly states that “Provided that
notwithstanding any order discharging him from custody such person
shall remain in custody until the expiration of three working days from
any such order and, where an appeal has been entered by the Attorney
General, until the appeal is disposed of or abandoned, or the Attorney
General consents to the release of such person”.

3. B’digriet moghti mill-Qorti Civili, Prim’Awla fil-5 ta’ Gunju 2024

cahdet it-talba wara li rragunat:

J

“6. Illi minn dan kollu titnissel il-konsiderazzjoni li talba ghall-hrug ta
ordni provvizorju ghandha tkun diretta ghall-ksib ta’ rimedju sabiex jigu
preservati d-drittijiet fundamentali tar-rikorrenti, u mhux ghall-ksib ta’
rimedju li minnu nnifsu jkun jikkostitwixxi r-rimedju finali li r-rikorrenti
jJridu jiksbu jekk tassew juru li sehh ksur tal-jeddijiet fondamentali
taghhom. Kif osservat mill-Qorti Kostituzzjonali  fid-decizjoni
Repubblika vs. L-Avukat tal-Istat (24/11/2022): «L-ghan wara mizura
provizorja m’ghandux ikun li jaghti rimedju finali gabel ma jkunu tressqu
I-provi kollha u I-Qorti tkun fpozizzjoni li tiddeciedi I-kawza. F’dak I-
istadju I-Qorti tkun f'pozizzjoni li tiddeciedi jekk kienx hemm ksur, ikunux
qgeghdin jigu miksura, jew Xaktarx ser jigu miksura jeddijiet
fundamentali. It-talba ghall-hrug ta’ ordni provizorja m’ghandha lanqas
isservi sabiex Qorti taghti xi fehma dwar il-meritu tal-kawza li jkollha
quddiemha. Li wiehed jippretendi li Qorti tippronunzja ruhha b’xi mod
dwar il-meritu f’dan I-istadju bikri tal-kawza kostituzzjonali, hu zbaljat».
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7. Issa r-rikors li dwaru qed jinghata dan id-dikriet sar b’rabta ma’
proceduri kostituzzjonali li qed jigu decizi llum stess, u li permezz
taghhom din il-Qorti sabet Ii r-rikorrenti m’huwa qed igarrab ebda ksur
tad-drittijiet fondamentali tieghu. Fic-cirkostanzi ghalhekk m’hemmx lok
li jinghataw rimedji provvizotji.

8. F’kull kaz, ir-rimedju provvizorju mitlub mir-rikorrenti m’huwiex
attendibbli, ghaliex irid li din il-Qorti tuzurpa I|-mansjonijiet u d-
diskrezzjoni tal-Qrati ta’ gurisdizzjoni kriminali u tkun hi li tiddeciedi jekk
ir-rikorrenti ghandux jinghata I-beneficc¢ju tal-helsien mill-arrest bi plegg.
Jekk tassew I-ilment tar-rikorrenti — u ¢joe li I-artikolu 15(3) tal-Att dwar
I-Estradizzjoni jeskludi b’mod assolut il-possibilita ta’ helsien mill-arrest
bi plegg — kien fondat, ir-rimedju finali li jista’ jinghata b’sentenza minn
din il-Qorti kien ikun li dik id-dispozizzjoni, la hija inkonsistenti ma’ xi
dispozizzjoni tal-Konvenzjoni Ewropea, ma tistax tigi applikata fil-
konfront tieghu; bil-konsegwenza allura |i t-talba tieghu ghall-helsien
mill-arrest bi plegd tkun tista’ tigi kkunsidrata mill-Qorti tal-Appell
Kriminali. M’'ghandux ikun li rimedju provvizorju jkun aqwa mir-rimedju
finali li jista’ jinghata fis-sentenza f’kaz ta’ ezitu pozittiv ghar-rikorrenti’.

4. Imbaghad fis-6 ta’ Gunju 2024 l|-attur appella mid-digriet |i tat I-
Ewwel Qorti u talab lil din il-Qorti sabiex thassar id-digriet u tissospendi |-
effetti “... tas-sentenza tal-Qorti tal-Appell Kriminali tat-28 ta’ Mejju 2024
moghtija fil-konfront tal-appellant sakemm ikun hemm ezitu finali fil-

proceduri kostituzzjonali fl-ismijiet premessi”, u biex tordna r-rilaxx tieghu

bl-aggraviji jkunu li:

i. I-Ewwel Qorti nagset milli tapprezza li jezistu I-elementi kollha li
jmorru lil hinn minn sempli¢ement wiehed prima facie ghaliex |-Artikoli
15(3) u 17 tal-Att dwar I-Estradizzjoni (Kap. 276) jimponu stat ta’ arrest
mandatorju fil-konfront tal-attur u dan iwassal biex qieghed jigi

mcéahhad mid-dritt fundamentali tieghu ghal-liberta personali.
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ii. I-Ewwel Qorti nagset milli tqis il-garanziji kollha li lest li jaghti I-

attur biex jinghata I-helsien mill-arrest.

iii. minhabba l-eta’ ta’ 76 sena u l-istat ta’ sahha tieghu, id-

detenzjoni tieghu gieghda tikkawzalu hsara u danni irrimedjabbili.

iv. in-nuggas ta’ proporzjonalita tad-detenzjoni arbitrarja peress li d-
drittijiet tieghu geghdin jigu michuda minn dakinhar li tressaq b’arrest
fid-29 ta’ April 2024 quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti

Istruttorja.

5. Fis-17 ta’ Gunju 2024 il-konvenuti wiegbu u taw ir-ragunijiet

ghalfejn din il-Qorti ghandha tichad it-talba.

6. Fl-ewwel lok il-Qorti tosserva li I-kaz m’ghadux pendenti quddiem
il-Qorti tal-Appell Kriminali. Fil-fatt fl-10 ta’ Gunju 2024 dik il-Qorti tat is-
sentenza li biha irrevokat is-sentenza li [-Qorti tal-Magistrati (Malta) bhala
Qorti Istruttorja tat fl-20 ta’ Mejju 2024 u baghtet |-atti lura quddiem dik il-
Qorti “... to decide the case afresh, placing the requested person in the
position he was in, immediately prior to the said decision”. Ghalhekk issa
I-kaz rega’ gieghed quddiem dik il-Qorti (il-Qorti imandanti), li in forza tal-
Art. 15(1) tal-Kap. 276 ghandha s-setgha li “tehles mill-arrest bi plegg”.

Milli fehmet il-Qorti waqt it-trattazzjoni, diga saret talba lil dik il-Qorti.
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F'dan l-istadju hi dik il-Qorti li ghandha tistharreg u tiddetermina jekk I-
attur huwiex f'pozizzjoni li jaghti I-garanziji li hemm bzonn sabiex jigi
zgurat li ma jahrabx. Hawnhekk il-Qorti taghmel referenza ghal dak li
jipprovdi I-Artikolu 12 tal-Framework Decision 2002/584 tat-13 ta’ Gunju

2002:

“When a person is arrested on the basis of a European arrest warrant,
the executing judicial authority shall take a decision on whether the
requested person should remain in detention, in accordance with the
law of the executing Member State. The person may be released
provisionally at any time in conformity with the domestic law of
the executing Member State, provided that the competent
authority of the said Member State takes all the measures it deems
necessary to prevent the person absconding’.

7. Dik il-Qorti ghandha tqis inter alia garanziji li jista’ joffri I-attur jekk
jinghata I-helsien mill-arrest fil-pendenza tal-pro¢edura, u jekk I-eta u I-
istat ta’ sahha tal-attur humiex cirkostanzi li jiggustifikaw I-ghoti ta’ helsien
provizorju taht garanziji u mizuri biex jigi zgurat li ma jahrabx. Dan
flimkien ma’ ¢irkostanzi ohra bhal perezempju kemm ilhom pendenti I-

proceduri.

8. Wiehed irid jiftakar li fil-kawza Kostituzzjonali li l-attur fetah
kontestwalment mar-rikors ghall-ghoti ta’ mizura provizorja, I-ilment tal-
attur hu Ii Artikoli 15(3) u Art. 17 tal Att dwar |-Estradizzjoni (Kap. 276)
jiksru I-jeddijiet fundamentali garantiti taht Art. 5, 6 u 13 tal-Konvenzjoni
Ewropea tad-Drittijiet tal-Bniedem. liment bazat fuq il-fatt li I-Att dwar |-

Estradizzjoni ma jaghtix l-opportunita lill-persuna li titlob ghall-helsien
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mill-arrest fil-pendenza tal-pro¢edura ta’ appell quddiem il-Qorti tal-Appell
Kriminali. ll-partijiet jagblu li I-proviso ta’ Artikolu 15(3) ma jippermettix li
dik il-Qorti tordna I-helsien mill-arrest tal-persuna waqt il-proceduri ta’
appell. L-Ewwel Qorti ma gablitx ma’ dik il-fehma. Ovvjament f'dan I-
istadju jkun ghalkollox prematur li din il-Qorti tesprimi ruhha fuq hekk. L-
istess jinghad b’referenza ghall-ilment tal-attur li mid-29 ta’ April 2024,

data tal-arrest tal-attur, id-drittijiet tieghu geghdin jigu mi¢huda.

9. [I-Qorti tosserva wkoll kif:

i. hu evidenti li I-Qorti tal-Appell Kriminali ma strahitx biss fuq I-Art.
15(3) tal-Kap. 276 meta ¢ahdet it-talba ghall-helsien provizorju mill-
arrest tal-attur. Ghamlet ukoll konsiderazzjonijiet dwar jekk fil-fehma
taghha l-attur kienx fpozizzjoni li jaghti garanziji suffi¢jenti, u
kkonkludiet li “... applicant does not offer suffient guarantees at law to

be granted bail”;

ii. fkull kaz id-digriet i tat il-Qorti tal-Appell Kriminali fit-28 ta’ Mejju
2024, li bih ¢ahdet it-talba tal-attur ghall-ghoti tal-helsien mill-arrest,
zgur li m’ghadx hemm lok ghas-sospensjoni tieghu galadarba I-
proc¢eduri tal-appell spicéaw bis-sentenza li nghatat fl-10 ta’ Gunju,
2024 u I-kaz rega’ gieghed quddiem il-Qorti tal-Magistrati (Malta) bhala

Qorti ta’ Kumpilazzjoni.
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Decizjoni.

Ghal dawn il-motivi tichad I-appell bl-ispejjez kontra |-attur.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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