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L-Avukat Generali u I-Avukat tal-Istat

1. B'din is-sentenza |-Qorti ser tiddeciedi I-appell tar-rikorrent minn
sentenza li I-Qorti Civili, Prim’Awla tat fid-29 ta’ Novembru 2023 u sabet
li l-uzu fil-pro¢eduri kriminali kontrih tal-istqarrija minnu moghtija lill-
Pulizija, fi zmien meta I-ligi ma kinitx taghti lis-suspettat dritt ta’ assistenza
legali matul I-interrogazzjoni, mhux leziv tad-dritt tieghu ghal smigh xieraq
protett bl-Artikolu 39 tal-Kostituzzjoni ta’ Malta [il-“Kostituzzjoni”] u bl-
Artikolu 6 tal-Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem [il-

“Konvenzjoni”].
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2.

Preliminari

[I-fatti li wasslu ghal dawn il-pro¢eduri kienu dawn:

2.1. FI-10ta’ Dicembru 2015 ir-rikorrent gie mixli quddiem il-Qorti tal-
Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali li fit-13 ta’
Novembru, 2015 u fil-granet ta’ wara, kien approprja ruhu jew dawwar
bi profitt ghalih jew ghal terzi minn haga ta’ haddiehor Ii giet fdata jew
ikkonsenjata lilu taht ¢irkostanzi li jindikaw li hemm I-obbligu tar-radd

tal-haga;

2.2. B’sentenza tal-20 ta’ Gunju, 2022 il-Qorti tal-Magistrati (Malta)

bhala Qorti ta’ Gudikatura Kriminali ma sabitux hati tal-akkuzi®;

2.3. L-Avukat Generali appella u b’sentenza moghtija fit-22 ta’
Novembru, 2022 il-Qorti tal-Appell Kriminali (Sede Inferjuri) sabitu hati
ta’ whud mill-imputazzjonijiet migjuba kontra tieghu (approprjazzjoni
indebita u li kien recidiv). II-Qorti kkundannatu ghall-piena karcerarja

effettiva ta’ tmintax-il xahar.

1 Fol. 85 et seq. tal-proc¢ess kriminali.
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3. Ir-rikorrent fetah din il-kawza fid-19 ta’ Dicembru 2023 u ilmentailli
sabiex kien hemm sejbien ta’ htija mill-Qorti tal-Appell Kriminali (Sede
Inferjuri), saru zbalji legali li wasslu biex gew ikkunsidrati provi li huma
legalment inammissibbli u li ma kellhom I-ebda piz probatorju,
senjatament I-istgarrija minnu moghtija lill-Pulizija minghajr ma nghata d-
dritt li jkun assistit minn avukat waqt |-interrogatorju. Talab ghalhekk lill-
Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali) sabiex:

“1. Tiddikjara l-agir tal-intimati jew min minnhom, illegali u li jilledi d-

drittijiet fondamentali tar-rikorrenti billi jiksru I-artikoli 39 tal-Kostituzzjoni

ta’ Malta, kif ukoll l-artikolu 6 tal-Konvenzjoni Ewropea ghad-Drittijiet
tal-Bniedem, jew liem minnhom; u

2. Taghti dawk I-ordnijiet u direttivi ohra li jidrilha xierqa skont il-ligi
u Cirkostanzi tal-kaz”.

4. Permezz ta’ twegiba pprezentata fil-11 ta’ April 2023 I-Avukat

Generali u I-Avukat tal-Istat wiegbu illi: in linea preliminari r-rikorrent ma
ezawriex ir-rimedji ordinarji disponibbli ghalih u li I-Avukat Generali
mhijiex legittimu kontradittur u ghandha tigi liberata mill-osservanza tal-
gudizzju; u fil-mertu l-allegazzjonijiet u I-pretensjonijiet tar-rikorrent huma

infondati fil-fatt u fid-dritt.

5. B’sentenza moghtija fid-29 ta’ Novembru 2023 [is-“sentenza

appellata”] il-Qorti Civili, Prim’Awla ddecéidiet billi:

“1) Tichad l-ewwel eccezzjoni preliminari tal-intimati, u tghaddi
sabiex tilqa’ I-e¢cezzjonijiet I-ohra kollha taghhom;
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2) Tichad it-talbiet tar-rikorrent u ssib li ma kien hemm |-ebda
lezjoni tal-jedd fundamentali tieghu ghal smigh xieraq kif protett bl-
artikolu 39 tal-Kostituzzjoni u bl-artikolu 6 tal-Konvenzjoni Ewropea.

[I-Qorti tordna li I-ispejjez tal-kawza ghandhom jithallsu mir-rikorrent”.

6. Fid-19 ta’ Dicembru 2023 ir-rikorrent appella mis-sentenza u
iimenta illi I-Ewwel Qorti nagset milli tgis is-sottomissjonijiet maghmula
minnu fin-nota ta’ sottomissjonijiet u li Zbaljat meta helset lill-Avukat
Generali mill-osservanza tal-gudizzju u sabet li ma kienx hemm ksur tad-

drittijiet fondamentali tieghu. Talab ghalhekk lil din il-Qorti sabiex:

“thassar tirrevoka u tikkancéella s-sentenza tal-Prim’Awla tal-Qorti Civili
(Sede Kostituzzjonali) presjeduta mill-Onor. Imhallef L. Mintoff fl-ismijiet
premessi datata 29 ta’ Novembru 2023 u konsegwentement tilqa’ t-
talbiet tar-rikorrenti bl-ispejjez taz-zewg istanzi kontra I-intimati
appellati”.

Konsiderazzjonijiet

7. [l-mertu tal-ewwel aggraviju hu dwar dik il-parti tas-sentenza

appellata fejn I-Ewwel Qorti ghamlet il-konsiderazzjonijiet segwenti:

6. Fin-nota ta’ sottomissjonijiet tieghu, ir-rikorrent isostni li huwa I-
fatt li tidhol fis-sehh il-ligi tal-inferenza fkaz li s-suspettat jaghzel li
jkellem avukat tal-ghazla tieghu, li jammonta ghal lezjoni tad-dritt
fundamentali tieghu ghal smigh xieraq. Pero [-Qorti tirrileva li fir-rikors
promutur, ir-rikorrent sostna li I-ksur tal-jeddijiet fundamentali tieghu
protetti bl-artikolu 39 tal-Kostituzzjoni ta’ Malta [hawnhekk ‘il
Kostituzzjoni’] u bl-artikolu 6 tal- Konvenzjoni Ewropea dwar il-
Protezzjoni tad-Drittijiet tal-Bniedem u Libertajiet Fundamentali
[hawnhekk ‘il-Konvenzjoni Ewropea’], sehh ladarba il-Qorti tal-Appell
Kriminali (Sede Inferjuri) sabiex waslet ghal sejbien ta’ htija, ikkunsidrat
stqarrija rilaxxata mir-rikorrent meta ma kienx assistit minn avukat tal-
ghazla tieghu. Id-difiza tal-intimati hija mibnija fuq din il-kawzali li fuqha
r-rikorrent ibbaza l-azzjoni tieghu, u huma I|-premessi u t-talbiet kif
ifformulati fir-rikors promutur li jsawru |-azzjoni intentata mir-rikorrent fil-
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kawza tieghu. II-Qorti tqis illi n-nota ta’ sottomissjonijiet tar-rikorrent
tmur lilhinn mill-premessi u t-talbiet tieghu fir-rikors promotur.
Ghaldaqstant il-Qorti sejra tghaddi sabiex tikkonsidra I-ec¢¢ezzjonijiet
tal-intimati fid-dawl tal-premessi u t-talbiet imressqa mir-rikorrent fir-
rikors promutur”.

8. Fl-appell tieghu, ir-rikorrent jikkoncedi illi fin-nota tieghu ‘wessa ftit
aktar’. Jinsisti izda li finalment I-ilment xorta baqa’ dwar I-istqarrija li
ghamel matul I-investigazzjoni bi ksur tad-dritt tieghu ghal smigh xierag.
Qal li hu ta l-istqarrija ghaliex f'dak iz-zmien il-ligi kienet tghid li jekk huwa
ma jwegibx wara i jkun ikkonsulta ma’ avukat, dan seta’ |jittiehed
inkonsiderazzjoni kontra tieghu. Jinsisti li [-Ewwel Qorti, fil-vesti
kostituzzjonali taghha, kienet munita bil-poter li tgis I-ilment kif imfisser
fin-nota ta’ sottomissjonijiet tieghu u li dan ma kien se jkun ta’ I-ebda
pregudizzju ghall-intimati ghaliex kellhom |-opportunita jirribattu ghalhekk

fin-nota ta’ sottomissjonijiet taghhom.

9. L-intimati da parti taghhom wiegbu illi I-Ewwel Qorti ghamlet sew
meta kkonkludiet li m’ghandhiex tqis lanjanzi godda li jezorbitaw mil-
lanjanza kif imfissra fir-rikors promotur. Qalu wkoll illi bhala stat ta’ fatt ir-
rikorrent ghazel li ma jkellimx avukat gabel ma ta l-istqarrija tieghu u

ghalhekk ma setghat issir ebda inferenza, u fil-fatt ma saritx.

10. Fir-rikors promotur ir-rikorrent rabat l-allegat ksur tad-dritt tieghu
ghal smigh xieraq mal-fatt illi I-istgarrija tieghu ‘ittiehdet minghajr mar-

rikorrent nghata d-dritt illi jkollu l-avukat tal-ghazla tieghu prezenti ghal
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matul tali stqarrija kif ukoll in vista tal-fatt illi tali staqrrija kienet
effettivament kkunsidrata ai fini ta’ sejbien ta’ htijja”. Hu fatt li I-kwistjoni

tal-inferenza ma ssemmietx fil-premessi tar-rikors promotur.

11. Madankollu, hekk kif ser jinghad aktar ’il quddiem, illi I-ligi dwar I-
inferenza kienet parti mill-qafas regolatorju ta’ dak iz-zmien. Ghalhekk,
kellu jitgies sabiex il-Qorti tiddetermina jekk, fin-nuggas ta' assistenza
legali fl-istadju tat-tehid tal-istqarrija, kienx hemm overall fairness fil-

proceduri kriminali®.

12. Ghalhekk tilga’ I-ewwel aggravju u tiddikjara li ser tikkunsidra I-

kwistjoni dwar |-inferenza meta ser tikkunsidra t-tielet aggraviju.

13. Qabilha izda, sejra tigi deteriminata I-e¢¢ezzjoni preliminari mertu

tat-tieni aggravju, ¢joé jekk I-Avukat Generali hijiex legittimu kontradittur

fdin il-kawza. Dwar dan [-Ewwel Qorti kienet tal-fehma illi:

8. Permezz tat-tieni eccezzjoni preliminari taghhom, [-intimati
jghidu li I-Avukat Generali mhijiex legittima kontradittrici fdawn il-
proé¢eduri. ll-Qorti fehmet li I-Avukat Generali giet imharrka bhala parti
fdawn il-proceduri ghaliex kienet hi li intavolat I-appell quddiem il-Qorti
tal-Appell Kriminali (Sede Inferjuri), li eventwalment sabet lir-rikorrent
hati tal-akkuzi migjuba kontra tieghu. Minkejja dan, certament Ii I-
proc¢edura quddiem il-Qorti tal-Appell Kriminali (Sede Inferjuri) ma kinitx
regolata mill-Avukat Generali, u ghalhekk kwalunkwe ilment da parti
tar-rikorrent mahsub biex jolqot il-mod kif tmexxew il-proceduri quddiem
il-Qorti tal-Appell Kriminali (Sede Inferjuri) m’ghandhiex twiegeb ghalih
I-Avukat Generali. Fi kwalunkwe kaz, il-prezenza tal-Avukat tal-Istat in

2 Beuze v. lI-Belgju deciza mill-Grand Chamber fid-9 ta’ Novembru 2018 u Carmel Joseph
Farrugia v. Malta deciza mill-Qorti Ewropea ghad-Dirittijiet tal-Bniedem [QEDB] fl-4 ta' Gunju
20109.
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rapprezentanza tal-Gvern Malti fi proceduri ta’ din ix-xorta hija
suffi¢jenti in vista ta’ dak Ii jipprovdi ghalih l-artikolu 181B (2) tal-Kap.
12 tal-Ligijiet ta’ Malta:

“(2) L-Avukat tal-Istat jirrapprezenta lill-Gvern fdawk [-atti u |-azzjonijiet
gqudizzjarji li minhabba n-natura tat-talba ma jkunux jistghu jigu diretti
kontra xi wiehed jew aktar mill-kapijiet tad-dipartimenti I-ohra tal-Gvern.”

Ghal din ir-raguni, din l-ec¢ezzjoni preliminari tal-intimati sejra tigi
milqugha”.
14. L-intimati wiegbu illi d-decizjoni tal-Ewwel Qorti hija korretta ghaliex
skont I|-Artikolu 181B(2) tal-Kap. 12 ir-rapprezentanza legali tal-Gvern
tispetta lill-Avukat tal-Istat. Jghidu wkoll |-allegat nuggas ta’ dritt ta’ smigh
xieraq huwa attribbwit lill-Qorti ta’ gurisdizzjoni kriminali u mhux lill-Avukat

Generali.

15. Dwar min ghandu jwiegeb fkawzi ta’ din ix-xorta ssir referenza

ghall-kawza fl-ismijiet Oliver Agius v. L-Onorevoli Prim Ministru,

dec¢iza mill-Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali) fid-29 ta’

Settembru, 2016 fejn inghad:

“lli I-Qorti tqis li I-kwestjoni ta’ min ghandu jwiegeb ghal xilja ta’ ksur ta’
jedd fondamentali tintrabat sewwa mal-ghamla tal-ksur li jkun u wkoll
mal-ghamla ta’ rimedju li jista’ jinghata. llu Zmien li I-Qrati taghna gharfu
din ir-rejalta’ u ghalhekk sawru d-distinzjonijiet mehtiega applikabbli
ghall-bicéa I-kbira mill-kazijiet. Ghalhekk, illum il-gurnata jingharfu
kategoriji differenti ta’ persuni li jistghu jitgiesu bhala legittimi
kuntraditturi fazzjonijiet kostituzzjonali. Dawn jinqasmu fi tliet kategoriji,
jJigifieri (a) dawk li jridu jwiegbu direttament jew indirettament ghall-
ghamil li jikser id-dritt fundamentali ta’ persuna, (b) dawk li jridu jaghmlu
tajjeb (billi jipprovdu r-rimedju xieraq) ghan-nuqqasijiet jew |-eghmejjel
li bihom haddiehor jikser xi jedd fundamentali ta’ xi hadd, u (¢) dawk il-
partijiet kollha li jkunu fkawza meta kwestjoni ta’ xejra kostituzzjonali
jew konvenzjonali tqum waqt is-smigh ta’ xi kawza fqorti. Ma’ dawn, u
dejjem jekk ikollhom interess fil-kawza, jistghu jiddahhlu persuni ohrajn
bil-ghan Ii jaghmlu shih il-qudizzju u jaghmluh rapprezentattiv ta’ kull
interess involut fil-kwestjoni;”
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16. F’dan il-kaz, |-appell quddiem il-Qorti tal-Appell Kriminali kien tal-
Avukat Generali. Ir-rikorrent ilmenta inter alia li l-istqarrija li ta lill-Pulizija
..... kienet effettivament ikkunsidrata ai fini ta’ sejbien ta’ htijja....”.
Evidenti |i gieghed jimpunja s-sentenza li nghatat mill-Qorti tal-Appell

Kriminali. Ghalhekk galadarba I-appell kien tal-Avukat Generali, hu

ghandu legittimazzjoni passiva f'din il-kawza.

17. Ghalhekk tilga’ t-tieni aggravju tar-rikorrent.

18. It-tielet aggravju tar-rikorrent huwa fil-mertu. Il-konsiderazzjonijiet

tal-Ewwel Qorti f'dak ir-rigward kienu dawn:

. L-intimati jeccepixxu wkoll li I-artikoli tal-Kostituzzjoni ta’ Malta u
tal-Konvenzjoni Ewropea li r-rikorrent qieghed jinvoka I-protezzjoni
taghhom, huma mahsuba biex jassiguraw is-smigh xieraq lir-rikorrent,
u dawn id-drittiiet ma jaghtux il-jedd li suspettat ikun assistit minn
avukat gabel jew matul ir-rilaxx tal-istqarrija tieghu. lI-Qorti tirrileva li
skont il-gurisprudenza kostanti tal-Qrati taghna, biex jigi ezaminat jekk
persuna nghatatx smigh xieraq, trid tkun ezaminata t-totalita tal-
proc¢eduri u mhux mument jew istanza partikolari taghhom. Xi drabi
lanqas fejn il-Qorti Kostituzzjonali sabet irregolarita fil-pro¢eduri, ma gie
stabbilit i hemm ksur tad-dritt fundamentali ghal smigh xieraq, ahseb u
ara fejn il-procedura titmexxa skont il-ligi stabbilita kif applikabbli fiz-
Zmien rilevanti. Hekk fis-sentenza tal-Qorti Kostituzzjonali fl-ismijiet
Scicluna Gregorio sive Godwin vs. Avukat Generali et, inghad illi:

“Biex jigi determinat jekk hemmx vjolazzjoni tad-dritt tas-smigh xieraq,
il-valutazzjoni jew l-apprezzament ma ghandux isir fuq xi in¢ident jew
fattur izolat fdawk il-pro¢eduri izda invece ghandu jsir fil-konfront tal-
process kollu, fl-assjem tieghu.”

10. Fil-kaz odjern ir-rikorrent inghata d-drittijiet tieghu skont il-ligi
vigenti fiz-zmien rilevanti, inghata d-debiti twissijiet, gie infurmat bid-
drittijiet tieghu, inkluz bid-dritt tas-silenzju, u kien hu li ghazel li jirrilaxxa
stgarrija fejn gal li ma setax jirritorna I-gojjelli fdati fil-pussess tieghu
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ghaliex dawn insterqu minn terza persuna li huwa kien frelazzjoni
maghha bil-mohbi tat-tfajla tieghu. II-Qorti tal-Appell Kriminali (Sede
Inferjuri) qalet li ma kinitx gieghda temmen din [-istgarrija, anki
minhabba nuqqas ta’ provi li jsostnu din il-verzjoni tar-rikorrent, u
uzatha bhala wahda mir-ragunijiet li abbazi taghhom ir-rikorrent instab
hati tal-akkuzi migjuba kontra tieghu. Meta persuna tkun qieghda
tiffacéja akkuzi ta’ natura kriminali, smigh xieraq ifisser li I-process
jinghalaq fi Zmien ragonevoli u bil-garanziji xierga, minn Qorti
indipendenti u imparzjali mwaqqfa b’ligi, kif imfisser fl-artikolu 39 tal-
Kostituzzjoni ta’ Malta. Hawnhekk il-Qorti taghmel riferiment ghal dak li
galet il-Qorti Kostituzzjonali fis-sentenza fl-ismijiet Charles Steven
Muscat vs Avukat Generali:

“14. Din il-qorti ttenni illi I-jedd i jaghtu I-Kostituzzjoni u I-Konvenzjoni
huwa dak ghal smigh xieraq: ma hemm ebda jedd Ii kull min hu akkuzat
b’reat kriminali jigi liberat minn dik l-akkuza, jew li, minhabba xi
irregolarita, tkun xi tkun, min fuq il-fatti jinstab hati ghandu jithalla jahrab
il-konsegwenzi ta’ ghemilu. Il-jedd ghal smigh xieraq jinghata kemm
biex, wara process fi zmien ragonevoli u bil-garanziji xierga, min ma
huwiex hati ma jehilx bi htija, u biex jinghata I-mezzi kollha mehtiega
ghalhekk, u kemm biex min huwa tassew hati ma jahrabx il-
konsegwenzi tal-htija tieghu. ll-jedd ghal smigh xieraq ma jinghatax biex
min hu tassew hati jasal biex, b’xi mod jew iehor, ma jwegibx tal-htija
tieghu. Jekk il-jedd ghal smigh xieraq, kif interpretat u applikat, iwassal
ghal hekk, mela hemm xi haga hazina hafna fis-sistema tal-harsien tad-
drittijiet.”

11. Fis-sentenza fl-ismijiet Ibrahim u ohrajn v. Ir-Renju Unit, il-
Qorti Ewropea tad-Dirittijiet tal-Bniedem, galet:

“250. The right to a fair trial under Article 6 8 1 is an unqualified right.
However, what constitutes a fair trial cannot be the subject of a single
unvarying rule but must depend on the circumstances of the particular
case (see O’Halloran and Francis v. The United Kingdom [GC], nos
15809/,2 and 25624/02, § 53, ECHR 2007-/ll). The Court’s primary
concern under Article 6 8 1 is to evaluate the overall fairness of the
criminal proceedings (see, among many other authorities, Taxquet v.
Belgium [GC], no. 926/05, 884, ECHR 2010; and Schatschaschwili v.
Germany [GC], no. 9154/10, § 101, ECHR 2015).

251. Compliance with the requirements of a fair trial must be examined
in each case having regard to the development of the proceedings as a
whole and not on the basis of an isolated consideration of one particular
aspect or one particular incident, although it cannot be excluded that a
specific factor may be so decisive as to enable the fairness of the trial
to be assessed at an earlier stage in the proceedings ...

262. The Court accordingly reiterates that in assessing whether there
has been a breach of the right to a fair trial it is necessary to view the
proceedings as a whole, and the Article 6 § 3 rights as specific aspects
of the overall right to a fair trial rather than ends in themselves. The
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absence of compelling reasons does not, therefore, lead in itself to a
finding of a violation of Article 6 of the Convention.”

12.  Fil-kaz odjern Il-istgarrija tar-rikorrent ma kinitx |-unika prova li
sahhet il-fehma tal-Qorti tal-Appell Kriminali (Sede Inferjuri) dwar il-htija
tar-rikorrent meta giet biex taghti d-decizjoni taghha, ghaliex kien hemm
ghadd ta’ provi ohra li gew meqjusa. ll-kuntest li fih sehh dan kollu kien
li r-rikorrent ta l-istqarrija tieghu b’mod volontarju u minghajr ma kien
imgieghel jaghmel dan, anzi stqarr li I-gojjelli fdati fil-pussess tieghu
kienu nsterqu minn terza persuna sabiex jiggustifika ghalfejn nagas
milli jmur lura fil-hanut biex jirritorna dak li ma kienx ser izomm u jhallas
tieghu, u ghalhekk ir-rikorrent haseb li r-rilaxx ta’ dik I-istqarrija kien ser
Jjghin il-kaz tieghu. Fi kwalunkwe kaz, ir-rikorrent kellu d-dritt li
Jikkonsulta ma’ avukat tal-ghazla tieghu qabel I-interrogazzjoni, u kif
jJirrizulta mill-atti, inghata d-debiti twissijiet skont il-ligi. Kif gustament
jirrilevaw l-intimati, mill-kopja tal-fedina penali tieghu esebita fl-atti, ma
jJirrizultax lanqas li r-rikorrent kien persuna vulnerabbli, ghaliex din ma
kinitx I-ewwel darba Ili xellef difru mal-gustizzja. Jirrizulta wkoll Ii I-
garanziji kollha li jipprotegu I-jedd ghal smigh xieraq kienu kollha fis-
sehh, u r-rikorrent kien assistit minn avukat ta’ fiduc¢ja tieghu tul il-
process kollu, salv meta rrilaxxa Il-istqarrija tieghu. Jirrizulta wkoll li
minkejja li r-rikorrent kellu kull opportunita jikkontesta l-ammissibbilita
tal-istqarrija tieghu matul il-pro¢eduri quddiem il-Qorti tal-Magistrati
(Malta) bhala Qorti ta’ Gudikatura Kriminali u quddiem il-Qorti tal-Appell
Kriminali (Sede Inferjuri), huwa naqas milli jaghmel dan. Ir-rikorrent
kellu wkoll opportunita jaghmel il-kontro-ezamijiet tax-xhieda tal-
Prosekuzzjoni, liema kontro-ezamijiet jirrizulta li saru, u ghalhekk
Certament li ma jistax jargumenta li huwa kien im¢ahhad minn smigh
xieraq semplicement ghaliex il-Qorti tal-Appell Kriminali (Sede Inferjuri)
sabet htija, billi jirrizulta li din id-decizjoni I-Qorti tal-Appell Kriminali
(Sede Inferjuri) waslet ghaliha wara li kkunsidrat dak Ili qalu ghadd ta’
xhieda u diversi provi ¢irkostanzjali ohra. Fil-kaz odjern kien hemm ukoll
I-interessi tas-socjeta u tal-vittmi x’jigu mharsa, u ghalhekk din il-Qorti
tqis li meta wiehed jikkonsidra jekk il-proceduri mehuda fit-totalita
taghhom kinux tali li pprovdew smigh xieraq lir-rikorrent, il-konkluzjoni
ghandha tkun li ma kien hemm Il-ebda lezjoni tad-dritt fundamentali tar-
rikorrent ghal smigh xieraq”.

19. lIr-rikorrent jilmenta illi ghalkemm fhafna kazijiet process irid jigi
ezaminat fit-totalita tieghu, hemm certu lezjonijiet li tant huma importanti
li ghandhom jitgiesu wahedhom. Jghid li d-dritt ta’ assistenza ta’ avukat
waqt l-investigazzjoni huwa dritt li jaga’ taht id-drittijiet minimi stabbiliti fl-

Artikolu 6(3) tal-Konvenzjoni u ghalhekk m’hemmx ghalfejn li wiehed

Pagna 10 minn 21



Rik. Kost. 116/23/3

joqghod iqgis kwistjonijiet bhall-vulnerabbilita tal-individwu. Langas ma
jagbel li I-Qorti tal-Appell Kriminali strahet fuq provi ohra apparti I-istgarrija
tieghu. Finalment jghid li ta’ importanza kbira huwa I-mod ta’ kif inghata
t-twissija ghaliex kieku ghazel li jkellem avukat qabel ma rrilaxxja I-

istqarrija tieghu, fejn ma jwegibx seta’ jittiehed kontra tieghu.

20. L-intimati tennew illi d-dritt ghal smigh xieraq ghandu jigi kkunsidrat
billi jittiehed gies tat-totalita tal-proceduri fl-intier taghhom u mhux
fmument partikolari jew episodju izolat. Jissottomettu illi I-appellat ma
kienx kompletament im¢ahhad access ghall-avukat matul I-istadju tal-
pre-trial u nghata d-drittijiet tieghu skont il-ligi ta’ dak iz-zmien, ossia, id-
dritt li jikkonsulta ma’ avukat gabel il-bidu tal-interrogazzjoni. Kienet
ghazla tieghu li ma jipprevalix minn dak id-dritt. Inoltre gie nfurmat bid-
dritt tieghu li jibqa’ sieket. Jirreferu mbaghad ghall-kaz ta’ Jean Marc

Dalli v. Kummissarju tal-Pulizija et deciz fil-31 ta’ Mejju 2023 u I-kazijiet

tal-QEDB fl-ismijiet Beuze v. Belgium u Farrugia v. Malta, u jsostnu li r-

rikorrent ma kienx persuna vulnerabbli meta ta I-istqarrija lill-Pulizija u
kien hemm salvagwardji bizzejjed sabiex jiggarantixxu I-overall fairness
tal-pro¢eduri. Jghidu finalment li |-htija tal-appellant giet determinata mill-

Qorti tal-Appell Kriminali nnifisha u mhux minn gurati.

21. Tassew, il-gurisprudenza tal-QEDB illum taghraf illi I-fatt wahdu li

suspettat ma jkunx inghata |-possibilita Ii jkun assistit minn avukat tal-
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fiducja tieghu matul I-interrogazzjoni ma jfissirx awtomatikament li jkun
gie vjolat id-dritt tieghu ghal smigh xieraq. Wiehed irid izda jqis |-overall

fairness tal-proceduri:

“120. The fairness of a criminal ftrial must be guaranteed in all
circumstances. However, what constitutes a fair trial cannot be the
subject of a single unvarying rule but must depend on the
circumstances of the particular case (see Ibrahim and Others, cited
above, § 250). The Court’s primary concern, in examining a complaint
under Article 6 8 1, is to evaluate the overall fairness of the criminal
proceedings ...

121. As the Court has found on numerous occasions, compliance with
the requirements of a fair trial must be examined in each case having
regard to the development of the proceedings as a whole and not on
the basis of an isolated consideration of one particular aspect or one
particular incident, although it cannot be ruled out that a specific factor
may be so decisive as to enable the fairness of the trial to be assessed
at an earlier stage in the proceedings. In evaluating the overall fairness
of the proceedings, the Court will take into account, if appropriate, the
minimum rights listed in Article 6 8 3, which exemplify the requirements
of a fair trial in respect of typical procedural situations which arise in
criminal cases. They can be viewed, therefore, as specific aspects of
the concept of a fair trial in criminal proceedings in Article 6 8§ 1 ...

122. Those minimum rights guaranteed by Article 6 8§ 3 are,
nevertheless, not ends in themselves: their intrinsic aim is always to
contribute to ensuring the fairness of the criminal proceedings as a
whole (see Ibrahim and Others, cited above, 88 251 and 262, and
Correia de Matos, cited above, § 120).3

22. In Farrugia v. Malta* the ECHR reiterated that:

“99. ... In Beuze, the most recent authority on the matter, the Grand
Chamber gave prominence to the examination of the overall fairness
approach and confirmed the applicability of a two stage test, namely
whether there are compelling reasons to justify the restriction as well
as the examination of the overall fairness and provided further
clarification as to each of those stages and the relationship between
them, as explained below.

0] Concept of compelling reasons

8 Beuze v. Belgium, application no. 71409/10.
4 Application no. 63041/13.
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100. The criterion of “compelling reasons” is a stringent one: having
regard to the fundamental nature and importance of early access to
legal advice, in particular at the suspect’s first police interview,
restrictions on access to a lawyer are permitted only in exceptional
circumstances, must be of a temporary nature and must be based on
an individual assessment of the particular circumstances of the case. A
finding of compelling reasons cannot stem from the mere existence of
legislation precluding the presence of a lawyer. The fact that there is a
general and mandatory restriction on the right of access to a lawyer,
having a statutory basis, does not remove the need for the national
authorities to ascertain, through an individual and case specific
assessment, whether there are any compelling reasons. Where a
respondent Government have convincingly demonstrated the
existence of an urgent need to avert serious adverse consequences for
life, liberty or physical integrity in a given case, this can amount to a
compelling reason to restrict access to legal advice for the purposes of
Article 6 of the Convention (see Beuze, cited above, 8§ 142-143).

(i) The fairness of the proceedings as a whole and the relationship
between the two stages of the test

101. Where there are no compelling reasons, the Court must apply
very strict scrutiny to its fairness assessment. The absence of such
reasons weighs heavily in the balance when assessing the overall
fairness of the criminal proceedings and may tip the balance towards
finding a violation. The onus will then be on the Government to
demonstrate convincingly why, exceptionally and in the specific
circumstances of the case, the overall fairness of the criminal
proceedings was not irretrievably prejudiced by the restriction on
access to a lawyer (see Beuze, cited above, § 145).

102. The Court further emphasises that where access to a lawyer was
delayed, and where the suspect was not notified of the right to legal
assistance, the privilege against self incrimination or the right to remain
silent, it will be even more difficult for the Government to show that the
proceedings as a whole were fair (ibid., § 146).

103. As the Court has already observed, subject to respect for the
overall fairness of the proceedings, the conditions for the application of
Article 6 88 1 and 3 (c) during police custody and the pre-trial
proceedings will depend on the specific nature of those two phases and
on the circumstances of the case (ibid., § 149).

(i) Relevant factors for the overall fairness assessment
104. When examining the proceedings as a whole in order to assess

the impact of procedural failings at the pre-trial stage on the overall
fairness of the criminal proceedings, the following non-exhaustive list
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of factors, drawn from the Court’s case law, should, where appropriate,
be taken into account:

(a) whether the applicant was particularly vulnerable, for example
by reason of age or mental capacity;

(b) the legal framework governing the pre-trial proceedings and the
admissibility of evidence at trial, and whether it was complied with —
where an exclusionary rule applied, it is particularly unlikely that the
proceedings as a whole would be considered unfair;

(c) whether the applicant had the opportunity to challenge the
authenticity of the evidence and oppose its use;

(d) the quality of the evidence and whether the circumstances in
which it was obtained cast doubt on its reliability or accuracy, taking
into account the degree and nature of any compulsion;

(e) where evidence was obtained unlawfully, the unlawfulness in
guestion and, where it stems from a violation of another Convention
Article, the nature of the violation found;

() in the case of a statement, the nature of the statement and
whether it was promptly retracted or modified;

(g) the use to which the evidence was put, and in particular whether
the evidence formed an integral or significant part of the probative
evidence upon which the conviction was based, and the strength of
the other evidence in the case;

(h) whether the assessment of guilt was performed by professional
judges or lay magistrates, or by lay jurors, and the content of any
directions or guidance given to the latter;

(i) the weight of the public interest in the investigation and
punishment of the particular offence in issue; and

() other relevant procedural safeguards afforded by domestic law
and practice (ibid., § 150)".
23. Meta r-rikorrent ta l-istqarrija fil-21 ta’ Novembru 2015, kellu 31
sena® u dik ma kinitx I-ewwel darba li xellef diffrejh mal-gustizzja®. Provi

li kien vulnerabbli m’hemmx.

5 Fol. 12 tal-process kriminali.
6 Fol. 13 et seq. tal-proc¢ess kriminali.

Pagna 14 minn 21



Rik. Kost. 116/23/3

24. Dak iz-zmien il-Kodi¢i Kriminali (Kap. 9 tal-Lidijiet ta’ Malta) kien

inter alia jipprovdi illi:

“355AT. (1) Bla hsara ghad-disposizzjonijiet tas-subartikolu (3),
persuna li tkun arrestata u qed tinzamm taht il-kustodja tal-Pulizija fxi
Ghassa jew fxi post iehor ta’ detenzjoni awtorizzat ghandha, jekk hija
hekk titlob, tithalla kemm jista’ jkun malajr tikkonsulta privatament ma’
avukat jew prokuratur legali, wic¢ imb’'wic¢ jew bit-telefon, ghal mhux
iktar minn siegha zmien. Kemm jista’ jkun malajr gabel ma tibda tigi
interrogata, |-persuna taht kustodja ghandha titgharraf mill-Pulizija bid-
drittijiet li ghandha taht dan is-subartikolu ...

(9) Meta |-persuna mizmuma taghzel li ma jkollhiex ghajnuna legali, I-
ufficjal investigatur ghandu jaghmel notament bil-miktub dwar dan fil-
prezenza ta’ zewg xhieda u malli dan tista’ tinbeda l-interrogazzjoni
minnufih.

355AU. (1) Meta fi proceduri kontra persuna ghal xi reat, tinghata
xiehda li I-akkuzat —

(@)  fkull waqt gabel ma jkun gie akkuzat bir-reat, meta jkun ged
jigi interrogat mill-Pulizija li jkunu ged jippruvaw jikxfu jekk ir-reat
ikunx sar u min ikun ghamlu, jkun naqas milli jsemmi xi fatt li huwa
Jserrah fuqu fid-difiza tieghu f’dawk il-pro¢eduri; jew

(b)  metajkun qed jigi akkuzat bir-reat jew ikun qed jigi ufficjalment
mgharraf li jista’ jigi mharrek dwaru, jkun naqas milli jsemmi dak il-
fatt,
li jkun fatt li fic-Cirkostanzi li jkunu jezistu fdak il-waqt |-imputat seta’
ragonevolment jkun mistenni li jsemmi meta jkun gie hekk interrogat,
akkuzat jew mgharraf, skont il-kaz, ghandu japplika is-subartikolu (2)
jekk jintwera li I-imputat kien irCieva parir legali gabel ma jkun gie
interrogat, akkuzat jew mgharraf kif hawn aktar gabel imsemmi.

(2) Meta dan is-subatrtikolu jkun japplika -

(@  Qorti tal-Magistrati bhala qorti istruttorja Ii tkun qed taghmel
decizjoni taht l-artikolu 401(2),

(b) il-qorti jew il-guri, meta jkunu qed jiddeciedu jekk persuna
akkuzata jew imputata tkunx hatja tar-reat li bih tkun giet akkuzata,
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tista’ taghmel dawk [-inferenzi minn dan in-nuqqas bhalma jidhru
xierqa, liema inferenzi ma jistghux wahedhom jitgiesu bhala prova ta’
htija izda jistghu jitqgiesu bhala li jammontaw ghal korroborazzjoni ta’
kull xiehda ta’ htija tal-persuna akkuzata jew Oimputata.

(3) Fi proc¢eduri kriminali kontra xi persuna ghal xi reat il-prosekuzzjoni
ma ghandhiex, hlief bil-permess tal-Qorti ghal ragunijiet li jidhrilha
xierga, tikkummenta dwar il-fatt li dik il-persuna ma kinetx talbet I-

assistenza ta’ avukat jew prokuratur legali fil-kors tal-investigazzjonijiet
mill-pulizija gabel dawk il-proceduri”.

25. Fattwalment jirrizulta illi:

25.1. gabel ma rrilaxxja I-istgarrija tieghu, ir-rikorrent gie nfurmat bid-

dritt li jiehu parir ta’ avukat tal-ghazla tieghu?;

25.2. kien ir-rikorrent li ghazel li ma jitkellimx ma’ avukat gabel il-

Pulizija interrogawh?;

25.3. gabel ma saritlu l-interrogazzjoni nghata s-segwenti twissija:

“li m’inix obbligat i nirrispondi ghad-domandi li ser isiruli, izda dak kollu
li ser nghid jitnizzel kollox bil-miktub u jista’ jingieb bhala prova.

Qed nigi avzat li ghandi dritt biex inkellem avukat jew PL tal-ghaZzla
tieghi u fkaz li inkelmu I-ligi tal-inferenza tidhol fis-sehh, fil-fatt ghazilt li
niehux parir legali’.

25.4. huwa wiegeb ghad-domandi li sarulu:

“volontarjament, minghajr theddid, weghdi jew promessi ta’ vantaggi.
Hija I-verita u wara li qrajtha jien stess, nistqarr li ma rrid inzid jew
innaqqas jew inbiddel xejn minnha u naghzel i niffirmaha’.

7 Fol. 29 tal-process kriminali.
8 Fol. 29 tal-process kriminali.
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26. Fil-kors tal-kawza kriminali ma saret I-ebda allegazzjoni jew prova
li r-rikorrent ta l-istqarrija minhabba li gie mgieghel jew imwieghed xi

haga.

27. Ir-rikorrent jilmenta izda li t-twissija li tawh il-Pulizija gabel bdiet I-
interrogazzjoni kienet difettuza ghaliex jekk ikkomunika ma’ avukat “...
kienu joholqu zewgq cirkostanzi pregudikali ghalih li huma s-segwenti:

“1) i jekk huwa kien jinghata parir biex ma jwegibx waqt l-istgarrija
allura din il-fattur seta’ jittiehed in konsiderazzjoni kontra tieghu.

2) Jekk huwa jkun qed jaghmel Il-istqarrija u jkun hemm |-avukat

mieghu u ma jwegibx ghal certi domandi xorta wahda dan il-fatt seta’

jittiehed in konsiderazzjoni kontra tieghu”.
28. Fl-ewwel lok meta r-rikorrent ta I-istqarrija ma kienx jezisti d-dritt i
s-suspettat ikollu l-assistenza ta’ avukat waqt I-interrogazzjoni. Fit-tieni
lok, mhuwiex veru li kieku tkellem ma’ avukat gabel I-interrogazzjoni u
nghata parir biex ma jweg@ibx ghad-domandi tal-Pulizija, dak il-fatt seta’
jittiehed inkonsiderazzjoni kontra tieghu. Fiz-zmien rilevanti I-ligi ma
kinitx tghid hekk. L-inferenza mill-Qorti setghet issir biss jekk matul |-
interrogazzjoni s-suspettat ikun naqas milli jsemmi fatt li matul il-kawza

jistrieh fuqu fid-difiza. Dak ma kienx il-kaz tar-rikorrent. Apparti I-fatt li I-

inferenza wahedha ma kinitx bizzejjed biex tinstab htija fl-akkuzat.

29. Il-Qorti zzid tosserva wkoll li:
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I. matul il-kawza kriminali r-rikorrent kieku ried kellu kull
opportunita li jikkontesta I-awtenti¢ita tal-istqarrija, kif ukoll i¢-
cirkostanzi li fihom ittiehdet. Haga li m’ghamilx minkejja li tul il-

pro¢eduri kriminali kien assistit minn avukat ta’ fiducja tieghu;

il. matul il-kawza kriminali ma rtirax jew biddel dak li qal fl-istqarrija;

ii. L-apprezzament tal-provi sar minn Imhallef;

30. Ovvjament l-apprezzament tal-provi kellu jsir, kif fil-fatt sar, mill-
Qorti tal-Appell Kriminali, li kellha wkoll tiddeciedi jekk f'dan il-kaz kienx
hemm I|-elementi tar-reat kriminali ta’ approprijazzjoni indebita. Fil-fatt dak
l-ezerc¢izzju sar u din il-Qorti m’ghandhiex il-kompitu li togghod tistharreg
ir-ragunament tal-Qorti tal-Appell Kriminali biex tiddeciedi tagbilx jew le

mad-decizjoni ta’ dik il-Qorti.

31. Mid-depozizzjoni ta’ sid il-hanut irrizulta:

I X’kienu l-oggetti tad-deheb li tah sabiex, kif gallu, jurihom lit-tfajla

u lil nanntu (ara wkoll dokument datat 13 ta’ Novembru 2015 mehmuz

mat-traskrizzjoni tad-depozizzjoni fl-atti tal-kawza kriminali). Il-prezz
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tal-oggetti kien €4,554 u kieku xtrahom u hallas il-prezz kien ikun

imrahhas ghal €3,870.

il. Li r-rikorrent ma kienx hallas ghall-oggetti tad-deheb minkejja li
kien icempillu u ma rritornax l-oggetti hlief ghal ¢urkett li minfloku kien

inghata iehor.

32. Ghalkemm l-istqarrija tressget mill-prosekuzzjoni bhala prova u
ssemmiet fis-sentenza tal-Qorti tal-Appell Kriminali, fdan il-kaz xehed sid
il-hanut i ta I-verzjoni tieghu dwar dak li gara bejnu u r-rikorrent. Hu
evidenti li I-Qorti tal-Appell Kriminali emmnet il-verzjoni li ta dak ix-xhud.
Hu fatt ukoll li ma jirrizultax li x-xhud gal xi affarijiet li ma kkonvinéewx lil
dik il-Qorti. Langas ma ssemmew provi li jikkontradixxu dak li gal ix-xhud.
Li hu ¢ert hu li r-rikorrent inghata numru ta’ oggetti tad-deheb minn sid il-
hanut biex jurihom lit-tfajla u lil nanntu u ma rritorna xejn lura minnhom,
minkejja li sid il-hanut ripetutament ikkomunika mar-rikorrent sakemm

imbaghad fil-21 ta’ Novembru 2011 ghamel rapport mal-Pulizija.

33. Sahansitra fis-seduta tad-19 ta’ Diéembru 2016 li saret quddiem il-
Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali, ir-rikorrent
iddikjara li kien ser jirritorna ¢-Curkett u l-imsielet sal-ahhar ta’ Marzu,
filwaqt li I-kumplament ser ihallsu permezz ta’ hlas ta’ €200 kull xahar.

Dikjarazzjoni li ghamel volontarjament fil-prezenza tal-avukat li dak iz-
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zmien kien jippatroc¢inah. Irrizulta wkoll li fil-mori tal-kawza kriminali r-
rikorrent ghamel hlasijiet lil sid il-hanut (ara f'dan ir-rigward il-verbali tal-
proceduri quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti ta’
Gudikatura Kriminali tal-4 ta’ Dicembru 2017, 15 ta’ Jannar 2018, 23 ta’
April 2018, 15 ta’ Ottubru 2018, 4 ta’ Frar 2019, 11 ta’ Marzu 2019 u 2 ta’
Dicembru 2019). Imbaghad kien fis-seduta tat-2 ta’ Dicembru 2019 li sid
il-hanut iddikjara li kienet ghadha dovuta s-somma ta’ €2,120. Hlasijiet li

r-rikorrent ghamel waqt I-istadju tal-provi tieghu.

34. Mis-sentenza stess hu altru milli evidenti li |-Qorti tal-Appell
Kriminali kellha bizzejjed provi biex issib lir-rikorrent hati tar-reat ta’
approprijazzjoni indebita irrispettivament minn dak li r-rikorrent seta’ qal
fl-istqarrija. Ghalhekk I-istqarrija ma kinitx prova krucjali sabiex il-Qorti

tal-Appell Kriminali ssib htija fir-rikorrent.

35. Ghalhekk fil-mertu I-ilment tar-rikorrent hu infondat.

Decizjoni.

Ghal dawn il-motivi tilga’ biss I-ewwel u t-tieni aggravji sa fejn kompatibbli

ma’ dak li nghad hawn fuq dwar l-istess, u tvarja s-sentenza appellata fis-

sens li thassar dik il-parti li lagghet it-tieni ec¢ezzjoni tal-intimati u tichad
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l-istess. Ti¢had il-kumplament tal-appell tar-rikorrent u tikkonferma |-

kumplament tas-sentenza appellata.

Spejjez tal-appell jingasmu inkwantu ghal tliet kwarti (%) a karigu tar-

rikorrent u kwart (¥4) a karigu tal-intimati.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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