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QORTI KOSTITUZZIJONALI
IMHALLFIN

S.T.O. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMHRALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar it-Tnejn, 24 ta’ Gunju, 2024.

Numru 12

Rikors numru 637/22/1 JVC

[I-Pulizija (Spettur Paul Camilleri)
V.

Mark Pace

1. L-Avukat tal-Istat appella mis-sentenza li I-Qorti Civili, Prim’Awla tat
fit-13 ta’ Lulju 2023 u li biha ddikjarat li I-applikazzjoni tal-Art.13(b) tal-Att
dwar Dipendenza fuq id-Droga (Trattament mhux prigunerija), jilled I-jedd
ghall-prezunzjoni tal-inno¢enza (Art. 6(2) tal-Konvenzjoni u Art. 39(5) tal-
Kostituzzjoni ta’ Malta) u jikser il-jedd fundamentali protett taht Art. 14 tal-
Konvenzjoni abbinat mal-istess Artikolu 6(2) tal-Konvenzjoni u I-Art. 45

tal-Kostituzzjoni.
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2.

[I-fatti prin¢ipali huma dawn:

I Mark Pace (‘appellat’) kien akkuzat li waqt li fis-27 ta’ Jannar
2019 kien f'¢ella fil-Facilita korrettiva ta’ Kordin, kellu fil-pussess tieghu

medic¢ina psikotropika u ristretta (5F-ADB).

ii. B’sentenza tat-22 ta’ Settembru 2022 il-Qorti tal-Magistrati
(Malta) bhala Qorti ta’ Gudikatura Kriminali, sabitu hati tal-akkuza u

kkundannatu sitt xhur prigunerija u ordnat li jhallas |-ispejjez tal-perizja.

iii. L-appellat appella mis-sentenza permezz ta’ rikors prezentat fl-
10 ta’ Ottubru 2022, bl-aggraviji jkunu dwar |-apprezzament tal-provi u
li ma setax jinghata piena peress li kien diga nghata piena mill-

awtoritajiet tal-habs. F’kull kaz isostni li I-piena hi e¢cessiva.

iv. Fil-mori tal-appell I-appellat ipprezenta rikors li bih talab lill-Qorti
tal-Appell Kriminali sabiex tordna referenza (rikors prezentat fit-22 ta’
Novembru, 2022). Fid-digriet il-Qorti galet:

“Tilga’ t-talba sabiex ikun hemm referenza skont I-artikolu 46(3) tal-
Kostituzzjoni ta’ Malta u dan sabiex jigi deciz jekk il-principju ta’
rijabiltazzjoni li fuqu huwa msejjes I-Att 537 ghandu japplika b’mod
indiskriminati ghal kull persuna imputata li tissodisfa r-rekwiziti stipulati
fl-istess Att u cioe’ rrispettivament mill-fatt jekk dak li jkun ikunx
akkuzat li kkommetta r-reat rigward jew gewwa I-Facilita korrettiva ta’
Kordin jew le.

Ghandu jigi deciz jekk kif inhi I-ligi prezentement inholqotx kategorija
specifika u diskriminatorja Ii tiddistingwi bejn persuni”.
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V.

Bis-sentenza tat-13 ta’ Lulju 2023 il-Qorti Civili, Prim’Awla ddecidiet:

“Decizjoni:

llli in vista tas-suespost din il-Qorti ser tghaddi sabiex taqta’ u
tiddeciedi din ir-referenza kostituzzjonali kif isegwi:

(i) tichad ir-risposti tal-Avukat tal-Istat hlief ghal dik il-parti li tirreferi
ghall-ewwel artikolu tat-Tnax-il protokol tal-Konvenzjoni Ewropea;

(ii) tiddikjara li I-principju ta’ rijabilitazzjonmi li fuqu huwa msejjes I-Att
537, Att dwar Dipendenza fuq id-Droga (Trattament mhux prigunerija),
ghandu japplika b’mod indiskriminanti ghal kull persuna imputata li
tissodifsa r-rekwiziti stipulati fl-istess Att u cioe’ rrispettivament mill-fatt
Jekk dak li jkun ikunx akkuzat li kkommetta r-reat rigward jew gewwa
I-Facilita’ Korrettiva ta’ Kordin jew Le. 1zzid li I-applikazzjoni tal-artikolu
13 (b) tal-Kap. 537 kif presentement redatt huwa leziv tal-jedd
fundamentali ghal smiegh xieraq specifikatament il-jedd ghall-
prezunzjoni tal-innoc¢enza (fit-termini tal-artikolu 6 (2) tal-Konvenzjoni
u l-artikolu 39 (5) tal-Kostituzzjoni ta’ Malta u huwa leziv wkoll tal-
artikolu 14 kif abbinat ukoll mal-istess artikolu 6 (2) tal-Konvenzjoni u
l-artikolu 45 tal-Kostituzzjoni li jiprojbixxu d-diskriminazzjoni.

(iii) Tichad ir-referenza limitatament ghal dik il-parti fejn ir-rikorrent
Mark Pace ghamel referenza ghall-artikolu 1 tal-Protokoll numru 12
tal-Konvenzjoni stante li dan ma jifformax parti mill-Kap. 319 tal-Ligijiet
ta’ Malta, Att dwar il-Konvenzjoni Ewropea.

Tordna i kopja ta’ din id-decizjoni tigi komunikata lir-Registratur tal-
Qorti Kriminali u wkoll lill-Qorti Kriminali li ghamlet ir-referenza, kif
ukoll stante li nstabet il-lezjoni tordna notifikata taghha lill-Ispeaker tal-
Kamra tad-Deputati, dawn kollha wara li ssir res judicata. Tordna
wkoll li l-atti kriminali annessi jigu ritornati lill-Qorti Kriminali mal-
iskadenza tat-terminu tal-appell.

Fi¢-Cirkustanzi I-ispejjez ghandhom jibqghu bla taxxa bejn il-partijiet’.

L-Ewwel Qorti rragunat hekk:

“ll-prezunzjoni tal-innocenza:

i fuq il-prezunzjoni tal-innoc¢enza il-Qorti ta’ Strasburgu fis-sentenza
fl-ismijiet Barbera Messegue’ and Jabardo vs Spain datata 13 ta’
Gunju, 1994 sahqet illi:

“77. Paragraph 2 (Art. 6-2) embodies the principle of presumption of
innocence. It requires, inter alia, that when carrying out their duties,
the members of a court should not start with the preconceived idea
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that the accused has committed the offence charged; the burden of
proof is on the prosection, and any doubt should benefit the accused.
It also follows that it is for the prosecution to inform the accused of the
case that will be made against him, so that he may prepare and
present his defence accordingly, and to adduce evidence sufficient to
convict him.”

lli in oltre I-istess Qorti fis-sentenza Minelli v. Switzerland (fn. 2 25
ta’ Marzu 1983) ddikjarat illi:

“37. In the Court’s judgment, the presumption of innocence will be
violated if, without the accused’s having previously been proved guilty
according to law and, notably, without his having had the opportunity
of exercising his rights of defence, a judicial decision concerning him
reflects an opinion that he is guilty. This may be so even in the absence
of any formal finding; it suffices that there is some reasoning
suggesting that the court regards the accused as guilty.”

lli fid-decizjoni fl-ismijiet Nerattini v. Greece (fn. 3 18 ta’ Dicembru
2008) gie dikjarat illi:

“23. The Court reiterates that the Convention must be interpreted in
such a way as to guarantee rights which are practical and effective as
opposed to being theoretical and illusory. That also applies to the right
enshrined in Article 6 § 2 (Allenet de Ribemont v. France, 10 February
1995, § 35, Series A no. 308). According to the Court’s case-law, the
presumption of innocence will be violated if, without the accused
having previously been proved guilty according to law and, notably,
without his having had the opportunity of exercising his rights of
defence, a judicial decision concerning him reflects an opinion that he
is guilty. This may be so even in the absence of any formal finding; it
suffices that there is some reasoning suggesting that the court regards
the accused as guilty (Minelli v. Switzerland, 25 March 1983§ 37,
Series A no. 62).”

lli fl-applikazzjoni tal-artikolu 13 (b) tal-Kap. 537 in kontestazzjoni fil-
kaz odjern, sabiex Qorti Kriminali tiddeciedi talba tal-akkuzat dwar
jekk ghandhiex tikkonverti ruhha jew le f'Qorti tad-Droga dik il-Qorti
trid bilfors tponi lilha nnifisha I-kwezit li timponi I-ligi u cioe’ jekk ir-reat
li bih huwa akkuzat sehhx fi kliem il-ligi:

“fejn ir-reat kontra I-ligijiet dwar id-droga huwa wiehed imwettaq fi jew
fir-rigward ta’ facilita korrettiva.” (Emfasi ta’ din il-Qorti) _

II-ligi ghalhekk minghajr ebda ezitazzjoni qed titlob lill-gudikant iwettaq
ezercizzju fejn jirrikonoxxi li r-reat dwar id-droga gie mwettaq (mhux
allegatament gie mwettaq) fi jew fir-rigward ta’ facilita’ korrettiva u dan
fi stadju tal-proceduri fejn I-akkuzat huwa prezunt innocenti. Din il-
Qorti tqis li fil-mument li I-Qorti Kriminali hija rikjesta mil-ligi li tiddeciedi
li r-reat gie mwettaq gewwa facilita’ korrettiva jew rigward Facilita
korrettiva, u dan ai fini tad-decizjoni taghha dwar jekk ghandhiex
tikkonverti ruhha f'Qorti tad-Droga jew le, allura palesement, anki jekk
mhux nec¢cessarjament ghax tkun trid, dik il-Qorti tkun qed tesprimi
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ruhha dwar l-inno¢enza u meno tal-akkuzat qabel ir-rizoluzzjoni u d-
decizjoni finali tal-kaz, appuntu kif il-gurisprudenza suesposta
tiddeskrivi bhala:

“a judicial decision concerning him reflects an opinion that he is
quilty’.

Dan evidentement jikser il-prezunzjoni tal-inno¢enza tal-akkuzat, fil-
kaz odjern dak ta’ Mark Pace, anki fit-termini tal-gurisprudenza ta’
Strasburgu suesposta.

llli ghall-kuntrarju ta’ dak espost mill-Avukat tal-Istat mhux minnu i |-
artikolu 13 (b) ma jwassal ghal ebda gudizzju ta’ htija qabel il-waqt
ghaliex skonthu jirreferi ghal ‘allegat’ reat, dan ghaliex il-kelma allegat
ma hi mnizzla mkien u I-kliem uzat fih igieghel lill-gudikant li jasal ghal
tali gudizzju qabel il-waqt.

i filwaqt li din il-Qorti tifhem li ¢ertament I-iskop tal-Legislatur wara
dan [-artikolu kien li jservi ta’ deterrent sabiex dawn it-tipi ta’ reati ma
Jjsehhux gewwa jew rigward Facilita korrettiva, il-mod kif dan id-
deterrent gie applikat fil-ligi qed iservi ta’ lezjoni tad-dritt ghall-
prezunzjoni tal-inno¢enza u huwa ghalhekk bi ksur tal-jeddijiet tar-
rikorrent Mark Pace fit-termini tal-artikolu 6 tal-Konvenzjoni u I-
artikolu 39 tal-Kostituzzjoni ta’ Malta. Il-legislatur ghandu jsib mod
iehor kif, jekk ghandu jigi mpost deterrent marbut mal-post fejn isehh
ir-reat, dan id-deterrent jigi mpost mad-decizjoni finali ta’ htija u mhux
gabel u wkoll mhux a skapitu tal-possibilita ta’ rijabilitazzjoni tal-
persuna akkuzata, ghaliex fuq kollox dan huwa I-iskop principali tal-
Att. 537 tal-Ligijiiet ta’ Mallta.

Diskriminazzjoni:

llli I-awturi Harris, O’Boyle . . . jispjegaw illi:

“the list of specific grounds on the basis of which discrimination in the
area of a Convention right is prohibited is a long one and not
exhaustive. The grounds on the list are examples (‘any ground such
as ...’) and the final one (‘or other status’) is open-ended”;

Illi I-Qorti ta’ Strasburqu fis-sentenza Kafkaris vs Cipru (12 ta’ Frar,
2008) iddikjarat kif isegwi:

“a difference in treatment is discriminatory, for the purposes of Article
14 of the Convention, if it has ‘no objective and reasonable
justification’. In other words, the notion of discrimination includes in
general cases where a person or group is treated, without proper
justification, less favourably than another, even though the more
favourable treatment is not called for by the Convention. Article 14
does not prohibit distinctions in treatment which are founded on an
objective assessment of essentially different factual circumstances
and which, being based on the public interest, strike a fair balance
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between the protection of the interests of the community and respect
for the rights and freedoms safeguarded by the Convention. The
Contracting States enjoy a certain margin of appreciation in assessing
whether and to what extent differences in otherwise similar situations
justify a difference in treatment. The scope of the margin of
appreciation will vary according to the circumstances, the subject-
mater and its background, but the final decision as to observance of
the Convention’s requirements rests with the Court”.’

llli fis-sentenza fl-ismijiet Anthony Gauci vs. Avukat Generali datata
I-1 ta’ Dicembru, 2019 moghtija mill-Prim’Awla fis-sede Kostituzzjonali
taghha gie dikjarat illi sabiex tara jekk kienx hemm diskriminazzjoni bi
ksur ta' dak li jrid I-artikolu 14 tal-Konvenzjoni I-Qorti trid tara jekk:

(1) kienx hemm differenza fil-mod kif persuni differenti thallew igawdu
I-jeddijiet imharsa taht il-Konvenzjoni,

(2) din id-differenza fit-trattament kinitx bejn persuni li s-sitwazzjoni
taghhom kienet tixxiebah,

(3) din id-differenza kinitx bil-hsieb Ii jintlahaq ghan legittimu; u (4)
kienx hemm proporzjonalita' bejn id-differenza fit-trattament u I-ghan
li ried jintlahaq permezz ta' dik id-differenza, jew kienx mehtieg li jkun
hemm dik id-differenza biex jintlahaq dak il-ghan.

1zzid illi huwa importanti, ghalhekk, li I-paragun isir bejn persuni li
huma placed in analogous situations.

llli fil-kaz odjern ir-rikorrent Mark Pace isostni li huwa allegatament
qed jigi diskriminat ghar-raguni li ma jistax jusufruwixxi mill-Kap. 537
u jitlob lill-Qorti Kriminali tikkonverti ruhha f'Qorti tad-Droga ghaliex il-
ligi teskludi dan fkaz Ii r-reat ikun suppost sehh gewwa Facilita
korrettiva. lllijirrizulta li din il-limitazzjoni tapplika I-istess ghal kull min
ikun jinsab detenut gewwa Facilita korrettiva jew allegatament wettaq
ir-reat rigward Facilita korrettiva filwaqt i ma tapplikax ghal persuni
ohra akkuzati bl-istess reat izda mhux gewwa jew rigward Facilita
korrettiva. Minn dan il-lat jirrizulta Ii ged issehh diskriminazzjoni bejn
persuni li jwettqu reati ta’ droga gewwa jew rigward Facilita korrettiva
u dawk li jwettqu I-istess reati f’post iehor.

i jirrizulta lill-Qorti li din id-distinzjoni ssir sabiex isservi ta’ deterrent
fil-konfront ta’ prigunieri sabiex ma jwettqux reati appuntu gewwa
facilita’ korrettiva fejn il-bzonn ta’ dixxiplina huwa predominanti u
krucjali u wkoll sabiex tiskoragixxi persuni milli jwettqu dawn ir-reati
rigward Facilita korrettiva ghall-istess ragunijiet.  Jirrizulta ghalhekk
li I-element tal-ghan legittimu huwa sodisfatt. Jonqos biss li jigi deciz
il-grad ta’ proporzjonalita’ fid-differenza fit-trattament hux gust.

i din il-Qorti fdan I-istadju tqajjem il-kwezit jekk huwiex gust u
proporzjonat li persuna li tinsab mizmuma ffacilita’ korrettiva jew
wettqet reat ta’ droga rigward Facilita korrettiva li tigi mcahhda mill-
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4.

possibilita ta’ riabilitazzjoni mill-vizzju tad-droga fit-termini tal-Kap. 537
(u t-termini aktar favoreli li taghti dik il-ligi), filwaqt li persuna li
kkommettiet I-istess reat, izda mhux gewwa facilita’ korrettiva, tista’
tusufruwixxi minghajr restrizzjoni mill-possibilita ta’ riabilitazzjoni taht
l-istess Kap? Huwa gust li I-ligi, bl-iskuza tad-deterrent, tiprojbixxi I-
possibilita li persuna tirriabilita’ ruhha mill-vizzju qerriedi tad-droga?
Effettivament il-Qorti tqis li dan huwa dak i ged isehh bl-applikazzjoni
tal-artikolu 13 (b) u dan bl-iskuza li tali restrizzjoni ghandha sservi ta’
deterrent.

Din il-Qorti tinsab Certa li I-legislatur jista’ jahseb f'diversi modi ohra kif
persuna jista’ jkollu deterrent milli jwettaq tali reat ta’ droga f’Facilita
korrettiva jew rigward Facilita korrettiva minghajr ma jilledi I-possibilita
ta’ riabilitazzjoni, li fuq kollox jekk issehh tkun ta’ beneficéju kemm
ghall-persuna stess kif ukoll ghas-socjeta’ in generali. Ezempju facli
huwa |li jkun hemm aggravant li japplika mal-ghoti tal-piena. F’dawn
ic-Cirkustanzi allura I-Qorti tqis li verament id-diskriminazzjoni in
kontestazzjoni mihiex wahda proporzjonata anzi hija wahda ferm
eccessiva u twassal ghal-lezjoni tal-artikolu 14 tal-Konvenzjoni (kif
ukoll abbinat mal-artikolu 6 (2)) li tieghu gia nstabet il-lezjoni f’din id-
decizjoni) kif ukoll tal-artikolu 45 tal-Kostituzzjoni ta’ Malta”.

B’rikors prezentat fid-19 ta’ Lulju 2023 |-Avukat tal-Istat appella mis-

sentenza filwaqt li Mark Pace (‘l-appellat’) wiegeb u ta r-ragunijiet ghalfejn

din il-Qorti ghandha ti¢had I-appell. Wara rikors prezentat mill-Avukat tal-

Istat ghall-isfilz tat-twegiba tal-appellat minhabba |i kienet tardiva,

b’digriet moghti fit-30 ta’ Ottubru 2023 din il-Qorti ordnat I-isfilz tat-

twegiba.

5.

L-aggravji tal-Avukat tal-Istat huma:

113

a. Li I-Ewwel Onorabbli Qorti kienet Zbaljata meta sabet Ii I-
Artikolu 13(b) tal-Kap. 537 huwa leziv tal-prezunzjoni tal-innocenza kif
sancit mill-Artikolu 39(5) tal-Kostituzzjoni ta’ Malta u mill-Artikolu 6(2)
tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem;
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b. In linea mas-suespost, li I-Ewwel Onorabbli Qorti kienet
zbaljata meta ddikjarat li I-Artikolu 13(b) tal-Kap. 537 huwa lezZiv tal-
Artikolu 14 tal-Konvenzjoni Ewropea abbinat mal-Artikolu 6(2);

C. Minghajr pregudizzju ghas-suespost, u fi kwalunkwe kaz, I-
Ewwel Onorabbli Qorti kienet Zbaljata meta ddikjarat li I-Artikolu 13(b)
tal-Kap. 537 huwa leziv tal-Artikolu 45 tal-Kostituzzjoni ta’ Malta

d. Dwar l-ispejjez tal-kawza.”

Konsiderazzjoni.

6. ld-dispozizzjoni tal-ligi ordinarja rilevanti ghall-kaz in ezami hu I-
Artikolu 13 tal-Att dwar Dipendenza Fuq id-Droga (Trattament mhux
Prigunerija) (Kap. 537), li inter alia jipprovdi li I-Att m’ghandux japplika:
“(b) fejn ir-reat kontra I-ligijiet dwar id-droga huwa wiehed imwettaq fi
Jew fir-rigward ta’ Facilita korrettiva”.
7. [I-Qorti tibda biex tosserva li I-ordni ta’ referenza tal-Qorti tal-Appell
Kriminali, (digriet tad-29 ta’ Novembru 2022) kien biss fuq jekk Kap. 537
ghandux wkoll japplika “b’mod indiskriminanti” ghal kull min hu akkuzat li
jissodisfa I-kundizzjonijiet stipulati fl-imsemmi Att, u dan irrispettivament
huwiex “... akkuzat li kkommetta r-reat jew gewwa I-Facilita korrettiva ta’
Kordin jew le”. L-ahhar paragrafu tad-digriet jaqra, “Ghandu jigi deciz
Jjekk kif inhi I-ligi prezentement inholqitx kategorja specifika u
diskriminatorja li tiddistingwi bejn persuni”. Ghalhekk hu evidenti li dak li

[-Qorti tal-Appell Kriminali riedet twegiba dwaru hu jekk Art. 13(b) johlogx

diskriminazzjoni bejn persuni.
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8. Madankollu, il-Qorti ser tiddeciedi dwar |-aggravji tal-Avukat tal-

Istat, gialadarba jirreferu ghal dak li I-Ewwel Qorti ddecidiet dwaru.

9. Ghal dak i jirrigwarda |-prezunzjoni tal-inno¢enza tal-imputat/tal-

akkuzat:

“367. Paragraph 2 of Article 6 embodies the principle of the
presumption of innocence. It requires, inter alia, that: (1) when
carrying out their duties, the members of a court should not start with
the preconceived idea that the accused has committed the offence
charged; (2) the burden of proof is on the prosecution, and (3) any
doubt should benefit the accused (Barbera, Messegué and Jabardo
v. Spain, 1988, § 77).

358. Viewed as a procedural guarantee in the context of a criminal
trial itself, the presumption of innocence imposes requirements in
respect of, amongst others, the burden of proof (Telfner v. Austria,
2001, § 15); legal presumptions of fact and law (Salabiaku v. France,
1988, § 28, Radio France and Others v. France, 2004, § 24); the
privilege against self-incrimination (Saunders v. the United Kingdom,
1996, § 68); pre-trial publicity (G.C.P. v. Romania, 2011, § 46); and
premature expressions, by the trial court or by other public officials, of
a defendant’s guilt (Allenet de Ribemont, 1995, §§ 35-36, Nestak v.
Slovakia, 2007, § 88)".*

10. L-Ewwel Qorti rragunat li fl-applikazzjoni tal-Art. 13(b) tal-Kap. 537,
sabiex Qorti Kriminali tiddeciedi talba tal-akkuzat dwar jekk ghandhiex
tikkonverti ruhha jew le f'Qorti tad-Droga, dik il-Qorti “... trid bilfors tponi
lilha nnifisha I-kweZzit li timponi I-ligi u cioe’ jekk ir-reat li bih huwa akkuzat

sehhx fi kliem il-ligi”. 11-Qorti ma tagbilx ma’ dan ir-ragunament, meta tqis

1 Guide on Article 6 of the European Convention on Human Rights, Right to a fair trial (criminal
limb), pubblikat 29 ta’ Frar, 2024 pagna 79.
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li kull ma jghid Art. 13(b) hu li Kap. 537 ma japplikax fil-kaz ta’ reat
imwettaq gewwa facilita korrettiva. L-akkuza kontra l-appellat hi li:

“Nhar is-27 ta’ Jannar, 2019, gewwa Div. 6, Cella 9, fil-Facilita
korrettiva ta’ Kordin, Paola, Malta, kellu fil-pussess tieghu medicina
psikotropika u ristretta (6F-ADB), minghajr awtorizazzjoni specjali bil-
miktub mis-Supretendent tas-Sahha Pubblika, bi ksur tad-
dispozizzjonijiet tal-Ordinanza dwar il-Professjoni Medika u I-
Professjonijiet i Ghandhom x’Jagsmu Maghha”.
11. Ladarba l-akkuza kontra l-appellat hi li r-reat twettaq fil-Facilita
korrettiva ta’ Kordin, mela Kap. 537 ma japplikax ghall-kaz in ezami. II-
gorti ta’ kompetenza kriminali li quddiemha jinstema’ I-kaz trid biss
tiddeciedi I-kawza a bazi tal-provi li jressqu |-prosekuzzjoni u d-difiza, u

xejn iktar. ll-prezunzjoni tal-inno¢enza hi garanzija pro¢edurali fil-kuntest

tal-pro¢eduri kriminali.

12. Issa jekk ikun hemm xi akkuzat li minkejja dak li jipprovdi I-Artikolu
13(b) jithajjar xorta jitlob sabiex il-Qorti tikkonverti f'Qorti ta’ Droga, kulma
hemm bzonn li tiddikjara dik il-Qorti hu li a bazi tal-imputazzjoni/akkuza li
hemm kontra |-akkuzat, Kap. 537 ma japplikax, u xejn iktar. B’dagshekk
zgur li ma tkunx qgieghda taghti xi decizjoni li biha l-akkuzat jista’ jghid li
m’ghadux igawdi mill-prezunzjoni tal-inno¢enza. F’kull kaz ma jirrizultax
li filkkaz in ezami l-appellat ghamel talba f'dak is-sens, u anzi I-ilment

tieghu hu proprju minhabba li ma jistax jaghmel talba simili.

13. B’referenza ghall-Art. 6(2) tal-Konvenzjoni u I-Art. 39(5) tal-
Kostituzzjoni I-Ewwel Qorti bbazat id-decizjoni fuq il-kliem li jintuza f'Art.
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13(b) tal-Kap. 537. Fil-fatt ghamlet enfazi fuq il-kliem “fejn ir-reat .......

imwettaq fi jew fir-rigward ta’ Facilita korrettiva”. Din il-Qorti tifhem

dawk il-kliem li geghdin biss jirreferu fl-isfond tal-imputazzjoni/tal-akkuza
li ssir kontra I-imputat/l-akkuzat u fir-rigward ta’ liema jkollu jwiegeb |-
akkuzat, u bl-ebda mod mhi tohloq xi prezunzjoni li I-imputat/I-akkuzat hu

hati gabel jinstema’ u jigi deciz il-kaz tieghu.

14. Ghalhekk il-ligi mhijiex tikkunsidra lill-imputat hati tal-akkuza

sahansitra minn gabel jibda jinstema’ |-kaz tieghu.

15. It-tieni u tielet aggravji tal-Avukat tal-Istat jitrattaw dwar dik il-parti
tas-sentenza appellata li ddecidiet li Art. 13(b) tal-Kap. 537 jikser il-jedd
fundamentali protett taht Art. 45 tal-Kostituzzjoni u |-Art. 14 abbinat mal-

Art. 6(2) tal-Konvenzjoni.

16. Ghal dak |i jikkoncerna Art. 45 tal-Kostituzzjoni, ebda ligi
m’ghandha taghmel xi dispozizzjoni li tkun diskriminatorja fiha nnifisha
jew fl-effett taghha, u hadd m’ghandu jigi trattat b’'mod diskriminatorju
minn persuna li tagixxi bis-sahha ta’ xi ligi jew fil-qadi ta’ funzjonijiet ta’

kariga pubblika jew awtorita pubblika.

17.  Sub-inc¢iz (3) jipprovdi X’tinkludi fiha I-kelma ‘diskriminatorju’:

J

“(3) Fdan I-artikolu, il-kelma "diskriminatorju” tfisser ghoti ta
trattament differenti lil persuni differenti attribwibbli ghal kollox jew
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principalment ghad-deskrizzjoni taghhom rispettiva skont ir-razza,
post ta’ origini, opinjonijiet politi¢i, kulur, fidi, sess, orjentazzjoni
sesswali jew identita tal-generu Ili minhabba fihom persuni ta’
deskrizzjoni wahda bhal dawn ikunu suggetti ghal inkapacitajiet jew
restrizzjonijiet li persuni ta’ deskrizzjoni ohra bhal dawn ma jkunux
suggetti ghalihom jew ikunu moghtija privileggi jew vantaggi li ma
Jkunux moghtija lil persuni ta’deskrizzjoni ohra bhal dawn”.

18. L-Ewwel Qorti kkonkludiet li I-Art. 13(b) tal-Kap. 537 jilledi I-Art. 45

tal-Kostituzzjoni.

19. Fil-kkaz in ezami I-Art. 13(b) mhu jaghmel I-ebda trattament
differenti lill-persuni minhabba xi raguni li tissemma fl-imsemmija tifsira.
Lista li hi ezawrjenti, kuntrarjament ghall-Konvenzjoni li f'Art. 14 fiha |-
kliem “jew status iehor”. |d-dispozizzjoni taghmilha ¢ara li I-Att m’ghandu
japplika ghall-hadd fejn ir-reat kontra I-ligijiet dwar id-droga jkun sar
gewwa facilita korrettiva. Id-dispozizzjoni langas mhi taghmel xi
distinzjoni ghal xi raguni li tissemma fid-definizzjoni tal-kelma
‘diskriminatorja’, bejn fejn reat jitwettaq minn persuna barra mill-facilita

korrettiva u persuna li twettaq ir-reat fil-facilita korrettiva.

20. L-Artikolu 14 tal-Konvenzjoni jipprovdi:

“It-tgawdija tad-drittijiet u libertajiet kontemplati fdin il-Konvenzjoni
ghandha tigi assigurata minghajr diskriminazzjoni ghal kull raguni
bhalma huma s-sess, razza, kulur, lingwa, religjon,opinjoni politika jew
opinjoni ohra, origini nazzjonali jew Ssocjali, assoCjazzjoni ma’
minoranza nazzjonali, proprjeta, twelid jew status iehor”.

21. L-Ewwel Qorti galet li f'dan il-kaz hemm diskriminazzjoni li mhijiex

proporzjonata, meta tikkunsidra I-benefi¢cju li jista’ jittiehed bil-possibilita
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ta’ riabilitazzjoni li jekk isehh ikun ta’ benefi¢¢ju ghall-persuna u s-socjeta

in generali.

22. ll-gurisprudenza tal-QEDB hi ¢ara:

“120. Article 14 of the Convention has no independent existence, and
only applies if the facts at issue fall within the ambit of one or more of
the substantive provisions of the Convention or its Protocols (see,
among many other authorities, Konstantin Markin v. Russia [GC],
no. 30078/06, § 124, ECHR 2012 (extracts)). Since, as determined
above, the facts of the present case fall within the ambit of Article 8 of
the Convention, Article 14 is applicable, and the complaint will hence
also be examined in its light” (Zaicescu and Falticineanu v Romania,
42917/16 tat-23 ta’ April, 2024).

23. Imbaghad fis-sentenza Carnas v. Litwanja (applikazzjoni nurmu

42615/06) tad-9 ta’ Lulju 2013, intqal:

“106. The Court reiterates that Article 14 of the Convention protects
individuals in similar situations from being treated differently without
justification in the enjoyment of their Convention rights and freedoms.
This provision has no independent existence, since it has effect solely
in relation to the rights and freedoms safeguarded by the other
substantive provisions of the Convention and its Protocols. However,
the application of Article 14 does not presuppose a breach of one or
more such provisions and to this extent it is autonomous. For Article
14 to become applicable, it suffices that the facts of a case fall within
the ambit of another substantive provision of the Convention or its
Protocols (see Sidabras and DZiautas v. Lithuania, nos. 55480/00 and
59330/00, § 38, ECHR 2004-VIl)”.

24. L-Ewwel Qorti rabtet I-applikabilita tal-Artikolu 14 mal-prezunzjoni
tal-inno¢enza tant Art. 6(2) tal-Konvenzjoni. Madankollu, din il-Qorti diga
ghamlitha ¢ara li I-Art. 13(b) tal-Kap. 537 m’ghandu x’jagsam xejn mal-

prezunzjoni tal-inno¢enza.
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25. Fit-tieni lok il-pozizzjoni ta’ persuna li twettaq reat kontra I-ligijiet
dwar id-droga fil-facilita’ korrettiva mhijiex simili ghall-persuna li twettaq
ir-reat barra facilita korrettiva. Li persuna jkollha I-opportunita li tirrijabilita
u tirriforma hi haga tajpa hafna. I|zda hu essenzjali li gewwa facilita
korrettiva jigi zgurat li ma jsirx traffikar u uzu ta’ droga, irrispettivament
minn min. Evidenti li I-legislatur inkluda |-Art. 13(b) sabiex ikun hemm
deterrent gawwi u effettiv kontra t-traffikar u I-uzu ta’ droga gewwa facilita
korrettiva. Il-persuni li jidhlu gewwa facilita korrettiva, huma min huma,
jafu li jekk ser iwettqu reat kontra I-ligijiet dwar id-droga gewwa I-facilita,
dik il-ligi specjali ma tapplikax ghall-kaz taghhom. Sahanistra, fil-kaz ta’
prigunieri I-Artikolu 33A tal-Kodic¢i Kriminali stess jipprovdi li jekk persuna
taghmel reat waqt li tkun prigunier, il-piena tizdied bi grad jew tnejn u I-

Artikoli 21 u 28A tal-Att dwar Probation (Kap. 446) ma japplikawx.

26. Maghmula dawn il-konsiderazzjonijiet il-Qorti ser tilga’ I-appell tal-

Avukat tal-Istat u thassar is-sentenza appellata.

27. Fl-ahharnett ghal kull buon fini jissemma wkoll li I-appellat gieghed
gewwa facilita korrettiva, fejn bhal prigunieri ohra ghandu I-facilita li jitlob
I-ghajnuna jekk ghandu I-vizzju ta’ droga. Ghalhekk il-possibilita ta’

riabilitazzjoni tezisti.
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Decizjoni.

Ghal dawn il-motivi tilga’ I-appell tal-Avukat tal-Istat u thassar is-sentenza
i nghatat mill-Qorti Civili, Prim’Awla fit-13 ta’ Lulju 2023 u minflok
tiddikjara li I-Art. 13(b) tal-Att dwar id-Dipendenza fuq id-Droga
(Trattament mhux Prigunerija) ma jilledix I-Art. 39(5) tal-Kostituzzjoni u |-
Artikolu 6(2) tal-Konvenzjoni, u |-Art. 45 tal-Kostituzzjoni u I-Art. 14 tal-

Konvenzjoni abbinat mal-Art. 6(2) tal-Konvenzjoni.

Spejjez taz-zewq sentenzi huma a karigu tal-appellat Pace.

Tordna li I-atti tal-proceduri kriminali minnufih jintbaghatu lura lill-Qorti tal-

Appell Kriminali sabiex tissokta bis-smigh tal-appell 396/2022CSH fl-

ismijiet ll-Pulizija v. Mark Pace. Kopja awtentika ta’ din is-sentenza

ghandha titpogga fl-atti tal-istess appell.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da

Pagna 15 minn 15



