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Rikors numru 175/2024/1

Polaris Marine Services Co. Ltd (C-48840)
V.

1. Awtorita ghat-Trasport f’Malta
2. Direttur Generali Dipartiment tal-Kuntratti

1. Dan huwa appell ta’ Polaris Marine Services Co. Ltd [“Polaris” jew “I-
appellanti”] minn decizjoni tal-20 ta’ Marzu 2024 tal-Bord ta’ Revizjoni
dwar Kuntratti Pubblic¢i [“iI-Bord ta’ Revizjoni’], imwaqqaf taht ir-Regola-
menti tal-2016 dwar I-Akkwist Pubbiku [‘L.S. 601.03"], li cahad oggezzjoni
mressqga mill-appellanti kontra decizjoni tal-Awtorita ghat-Trasport Malta
[“I-Awtorita ghat-Trasport” jew “l-awtorita kontraenti”] li ma tipprocedix bl-
ghoti ta’ kuntratt pubbliku lill-appellanti wara li kienet intghazlet I-offerta ta’

din. ll-fatti relevanti huma dawn:
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2.

L-Awtorita ghat-Trasport harget sejha ghal “tender for the removal and
delivery of old buoys to TM stores and the supply, delivery, installation
and maintenance of new fairway buoys at Xemxija for a period of three
years”. Fost ohrajn tefghet offerti Polaris, u b’ittra tat-29 ta’ Lulju 2023 I-
Awtorita ghat-Trasport gharrfitha illi “the recommendation for award of the
above-captioned procurement has been accepted in your favour for the

price of €259,700.00 excluding VAT".

Fis-7 t'Awissu 2023 is-socjeta Sammut Marine Limited [“Sammut”], li wkoll
kienet tefghet offerta ghall-istess kuntratt ressqet oggezzjoni quddiem il-
Bord ta’ Revizjoni kontra I-ghazla ta’ Polaris. FI-24 t'Ottubru 2023 saret

seduta quddiem il-bord u dakinhar I-awtorita kontraenti ivverbalizzat hekk:

DY Transport Malta declares that the authority shall not be
proceeding with the contract award envisaged by the tender SPD-
6/2023/026 and shall be taking steps formally to revoke the award and
the tender within twenty (20) days from the revocation of the tender.
The authority no longer requires the service of the subject matter
requested by the tender.«

Fid-dawl ta’ din l-istqarrija mill-awtorita kontraenti, Sammut irtirat |-
oggezzjoni taghha u I[-Bord ta’ Revizjoni fit-3 ta’ Novembru 2023
iddec¢ieda hekk:

»The board concludes and decides that:

»a) contracting authority is formally to revoke the award and the
tender within twenty (20) days from the revocation of the tender;

»b) ... the deposit paid by the appellant is reimbursed.«
B’ittra tat-30 ta’ Jannar 2024 I-awtorita kontraenti gharrfet lil Polaris illi:

»this procurement procedure is being cancelled in line with article 18.3
of the General Rules governing Tenders! which states that cancell-
ation may occur where this is not commercially feasible.«

»18.3 Cancellation may occur where:
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6. Fit-8 ta’ Frar 2024 Polaris ressqget oggezzjoni quddiem il-Bord ta’
Revizjoni kontra din id-decizjoni tal-awtorita kontraenti, izda I-bord ¢ahad

l-oggezzjoni ghal ragunijiet li fissirhom hekk:

»The objection refers to the claims made by the same appellant
against Transport Malta (herein after referred to as the contracting
authority) regarding the tender SPD 6/2023/026 listed as case No.
1977 in the records of the Public Contracts Review Board.

»The board also noted the contracting authority’s letter of reply filed
on the 16" February 2024 and its verbal submissions during the
hearing on 14" March 2024, as well as the testimony of Mr Konrad
Muscat cited by the appellant.

»The board also took note of the submissions made ... on behalf of
the Department of Contracts.

»Finally, the board took into consideration the decision of the PCRB
case 1929 dated 3" November 2024.

»The appellant contended that:

»A. the cancellation of the tender was outside the terms set by the
Public Contracts Review Board i.e. way in excess of the 20 days
stipulated;

»B. the cancellation of the award states that it was carried out under
GR 18.3 but the reason quoted in the rejection letter — “not
commercially feasible” — is not listed as a specific reason for
cancellation of a tender in the GRs and not in line with the Public
Procurement Regulations.

»The contracting authority contended that:

»(a) the tender procedure has been unsuccessful, namely where no qualitative-
ly or financially worthwhile tender has been received or there has been no res-
ponse at all;

»(b) the economic or technical parameters of the project have been fundamentally
altered,;

»(c) exceptional circumstances or force majeure render normal performance of the
project impossible;
»(d) all technically compliant tenders exceed the financial resources available;

»(e) there have been irregularities in the procedure, in particular where these have
prevented fair competition;

»(f) the duration of the evaluation has exceeded the stipulated time limit in article 8
of general rules governing tendering.

»In no circumstances will the Contracting Authority be liable for damages, whatever their
nature (in particular damages for loss of profits) or relationship to the cancellation of a
tender, even if the Contracting Authority has been advised of the possibility of damages.
The publication of a contract notice does not commit Contracting Authority to implement
the programme or project announced.«
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7.

»A. though the 20 days imposition by the PCRB was not met this was
not made conditional and that claim therefore has no validity;

»B. the applicability of regulation 15.1 was being looked at too
restrictively by the appellant. The GR 18.3 states “that
cancellation may also occur” which widens the grounds for
cancellation.

»After the board considered the arguments and documentation from
both parties, and the testimony of the witness, the board’s view is
that:

»A. though the 20 day imposed by the PCRB was not made
conditional, the fact that the cancellation was effected as late as
the 30" January 2024. showed a certain lack of respect to the
board and to the parties concerned;

»B. the contracting authority’s letter of rejection was clear enough in
the reasons for cancellation in line with General Rule 18.3.

»The board therefore concludes and decides that:
»a) does not uphold the appellant’s letter of objection;
»b) upholds the contracting authority’s decision to cancel the tender;

»C) directs that the deposit paid by the appellant be reimbursed
bearing in mind the delay by the contracting authority in following
the directions of the board.«

Polaris appellat b’rikors tad-9 ta’ April 2024 u talbet illi din il-gorti tiddikjara
illi l-awtorita kontraenti “ma Kkinitx Justifikata fid-dec¢izjoni taghha ta’
kancellament tat-tender u li per konsegwenza |-kuntratt de quo ghandu
jinghata lis-soc¢jeta appellanti”. 1d-Dipartiment tal-Kuntratti wiegeb fit-30 ta’

April 2024 u I-Awtorita dwar it-Trasport wiegbet fit-2 ta’ Mejju 2024.

L-ewwel aggravju tal-appell huwa msejjes fuq l-argument illi I-avviz ta’

thassir tal-kuntratt ma nghatax fi zmien ghoxrin jum, u gie mfisser hekk:

»Awviz tal-kancellament ma nharigx fi zmien ghoxrin jum

»Fid-decizjoni tal-Bord ta’ Revizjoni tat-3 ta’ Novembru 2023, il-bord
kien ikkon¢eda zmien ghoxrin jum lill-awtorita sabiex fiha tohrog I-
awviz tal-kancellament u dan in segwitu ta’ dak li kien gie verbalizzat
mill-awtorita kontraenti stess fis-seduta tal-24 ta’ Ottubru 2023.

»Minkejja dan, l-awtorita nagset ghal kollox milli taderixxi ma’ dan it-
terminu stante li mhux talli I-avviz tal-kanc¢ellament tas-sejha ma harigx
fi zmien ghoxrin jum mid-data tad-decizjoni tal-bord, izda talli I-avviz
hareg aktar minn xahrejn wara li kienet nghatat id-decizjoni tal-bord.

Pagna 4 minn 12



10.

Polaris Marine Services Co. Ltd v. Awtorita dwar it-Trasport f Malta et

»Fid-decizjoni tieghu |I-Bord ta’ Revizjoni jistgarr li t-terminu ta’ ghoxrin
jum ma’ kienx kundizzjonat (conditional) izda juri biss nuqqas ta’
rispett mill-awtorita lejn il-bord u [-partijiet koncéernati. ... ... ... it-
terminu ta’ ghoxrin jum (kif suggerit mill-awtorita kontraenti nnifisha!)
kien kundizzjonat fuq il-fatt li jigu rtirati I-proceduri ossia l-appell
intavolat mill-oblatur Sammut Marine Ltd fliema appell l-appellanti
kellha interess dirett li ssegwi u tirribatti.

»Ghalhekk, kien zbaljat il-bord fil-motivazzjoni tieghu fir-rigward ta’ dan
l-aggravju. F’dan ir-rigward, l-appellanta ssostni li la darba I-awtorita
konraenti ma aderixxietx mat-terminu impost mill-bord, ma kellhiex
dritt li tikkancella s-sejha in kwistjoni wara |-iskadenza tat-terminu
t'ghoxrin jum specifikatament dedott fis-sentenza tal-Bord ta’ Reviz-
joni. Huwa bil-wisq ¢ar u manifest illi fil-mument illi skada dan it-
terminu ta’ ghoxrin jum, entro liema I-Awtorita ghat-Trasport fMalta
kellha tohrog l-avviz tal-kancellament, l-awtorita ma kinitx ghadha
fposizzjoni skond il-ligi li tohrog tali avviz ta’ kancellament, u din ma
kinitx sempli¢ernent kwistjoni ta’ nuqqas ta’ rispett lejn il-bord.«

Qabel xejn din il-qorti ma tistax ma tosservax illi diffi¢li tifthem x’ried ighid
il-Bord ta’ Revizjoni fid-decizjoni tat-3 ta’ Novembru 2023 meta idderiega
lill-awtorita kontraenti “to revoke ... the tender within twenty days from the
revocation of the tender”’. Effettivament gieghda tiddderigi lill-awtorita
taghmel xi haga fi zmien ghoxrin jum minn meta tkun ghamlet dik il-haga:
it-terminu biex tithassar is-sejha kellu jibda minn dakinhar li s-sejha tkun
thassret, li jfisser illi effettivament it-terminu ma bediex ighaddi. X’aktarx
illi I-bord ried ighid illi s-sejha kellha tithassar fi zmien ghoxrin jum minn

dakinhar tad-decizjoni tieghu, izda mhux hekk gal.

Barra minn hekk, biex awtorita kontraenti tkun tista’ thassar sejha ghal
offerti, li hu mehtie§ hu li tkun sehhet xi wahda mill-kondizzjonijiet
imsemmija fil-klawsola 18.3 tal-General Rules governing Tenders, u mhux
mehtieg ukoll il-kunsens tal-Bord ta’ Revizjoni. Ukoll mela jekk jitqies illi z-
zmien moghti mill-Bord ta’ Revizjoni fid-decizjoni tat-3 ta’ Novembru 2023
beda minn dakinhar tad-decizjoni, il-fatt illi lahaq ghadda dak iz-zmien

gabel ma thassret is-sejha ma jolqotx il-validita tat-thassir.
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11. L-aggravju huwa ghalhekk mi¢hud.

12. Fit-tieni aggravju Polaris tghid illi d-decizjoni I-Bord ta’ Revizjoni tal-20 ta’
Marzu 2024 - id-decizjoni appellata — ma hijiex motivata. Fissret I-

aggravju hekk:

»Jibda biex jinghad li r-raguni komunikata lis-socjeta appellanti u li
dwarha saret l-oggezzjoni kienet proprju is-segwenti: “this procure-
ment procedure is being cancelled in line with article 18.3 of the
General Rules governing Tenders which states that cancellation may
occur where this is not commercially feasible”.

»F’dan ir-rigward, l-appellanta ssostni li r-raguni moghtija fl-avviz tal-
kancellament ma kinitx wahda suffi¢jenti u ben motivata li tirrispekkja
dak li hemm stipulat fir-regolament 15(3) tar-Regolamenti dwar I-
Akkwist Pubbliku u ¢joe:

»“15. (3) ld-decizjoni li twassal ghall-kancellament tas-sejha trid
issir bil-miktub u jrid ikun fiha s-sejbiet u r-ragunijiet li wasslu biex
din tkun inharget.”

»Ghalhekk, il-fatt li I-awtorita tghid |i s-sejha geghda tigi kkancellata
ghaliex m’ghadhiex “commercially feasible” ¢ertament ma’ tinkwadrax
bhala raguni sufficjenti f'dak li jentieg il-fuqg citat regolament 15(3).

»QOltre minn hekk, I-appellanta ssostni li I-aggravji I-ohra fl-oggezzjoni
taghha ma gewx indirizzati. Dan gieghed jinghad ghaliex il-fatt li ma
nghatawx ragunijiet ghal-kan¢ellament tas-sejha kien biss wiehed mill-
aggravji li ressqet l-appellanta quddiem il-bord. Minkejja dan, il-bord
pero injora ghal kollox dawn l-aggravji u rrefera biss ghal wiehed
minnhom billi jghid “The contracting authority letter of rejection was
clear enough in the reasons for cancellation in line with general rule
18.3".

»Kif ga nghad, fl-avviz tal-kanc¢ellament li gie komunikat lill-appellanta,
nghad li s-sejha geghda tigi kkancellata “in line with article 18.3 of the
General Rules governing Tenders which states that cancellation may
occur where this is not commercialfy feasible”.

»Jekk wiehed jara I-General Rules governing Tenders, partikolarment
ir-regola 18.3, imkien ma jsib illi tali regoli jikkontemplaw sitwazzjoni
fejn sejha ghal offerti tista’ tigi kkancellata jekk ma’ tkunx
commerciallly feasible. Infatti, I-klawsola 18.3 tikkontempla biss dawn
is-sitwazzjonijiet?:

»dirrizulta bi¢-¢ar li, kuntrarjament ghal dak li gie komunikat fl-ittra tal-
kancellament, ma hemm |-ebda bazi li fugha tender jista’ jigi kkancellat
ghaliex ma’ jkunx commercially feasible. Dan gieghed jinghad ukoll
specjalment minhabba I-fatt li I-avviz specifikament jghid illi I-klawsola
18.3 tistipula (states) illi tender jista’ jigi kkanéellat minhabba din ir-
raguni.

2 Ara fn 1, supra.
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»Di piu, l-appellanta ssostni wkoll li mhux talli r-raguni moghtija mill-
awtorita ghall-kancellament ma tirriflettix dak li hemm fir-regoli sucitati,
izda langas issib riskontru fir-regolament 15(1) tar-Regolamenti dwar |-
Akkwist Pubbliku, li jghid:

»”ld-Direttur tal-Kuntratti ghandu d-dritt li jhassar ghotja ta’ kun-
tratt fkull wagqt tal-process tas-sejha jew kwotazzjonijiet ukoll wara
li jkun gie mhabbar l-offerent maghzul u jkun ukoll ghadda z-
zmien biex jitressqu Imenti quddiem il-Bord ta’ Revizjoni jew Qorti,
jekk jinstab illi I-ghotja ta’ dak il-kuntratt tkun saret bi ksur ta’ dawn
ir-regolamenti jew tkun inghatat b’'mod li jiddiskrimina bejn I-
operaturi ekonomici.”

»Ghalhekk jirrizulta bi¢-¢ar illi r-raguni moghtija mill-awtorita kontraenti
langas ma hi kkontemplata f'dan ir-regolament bhala bazi ghall-
kancellament tas-sejha.

»Dakinhar tas-seduta, minflok ma l-awtorita appellata iddefendiet u
spjegat din id-decizjoni tal-kancellament fil-parametri taghha hekk kif
ikkomunikata lill-appellata, hija ressqet numru ta’ argumenti li fil-fehma
tal-esponenti i) ma jinkwadrawx taht id-decizjoni appellata u ii) fil-
mertu huma kollha kemm huma infondati.

»Infatti, huwa utli jigi rimarkat ukoll illi, waqt is-seduta li nzammet
quddiem il-Bord tar-Revizjoni, partikolarment waqt ix-xiehda ta’ Konrad
Muscat, hareg bic¢-car illi s-sit in kwistjoni fejn kienu ser jigu pprovduti
s-servizzi mitlubin fis-sejha ghall-offerti kien suggett ghal-litigazzjoni u
proc¢eduri legali, liema proc¢eduri kienu ilhom ghaddejjin sa mill-2009!
Infatti, kif gie spjegat fid-decizjoni tal-Bord ta’ Revizjoni, in sintesi,
Konrad Muscat gal hekk:

»“Witness stated that GR 18.3b refers to technical parameter
changes which is exactly the situation here as the project is no
longer feasible and the tender could not be proceeded with due to
outstanding court proceedings. The fairway could not be decided
whilst there are outstanding matters. In 2020 after agreement out
of court had been reached with the parties involved the
contracting authority decided to proceed but Beach Haven
contested the decision. The tender was issued in anticipation that
the court will have reached a decision.”

»Huwa evidenti ghalhekk li, ghalkemm |-awtorita kontraenti kienet ben
konsapevoli tad-diffikultajiet li kien hemm fis-sit in kwistjoni, xorta
wahda ghaddiet sabiex tippubblika s-sejha, u dan ghaliex l-awtorita
anticipat illi I-procecluri fil-qorti kienu ser jigu konkluzi! Certament dan
m’huwiex il-mod illi kellhom jitmexxew I-affarijiet spec¢jalment meta
tikkunsidra li, wara li I-awtorita tippubblika s-sejha, I-operaturi, f'dan il-
kaz l-appellanta, ikunu investew sabiex ikunu jistghu jipprovdu dan is-
servizz biex imbaghad I-awtorita tagbad u tirtira is-sejha.

»Huwa proprju ghalhekk li I-general rules u r-regolamenti jillimitaw I-
istanzi fejn u meta awtorita kontraenti tkun tista’ tikkancella sejha u
dan sabiex ma thallix diskrezzjoni wiesgha fidejn l-awtoritajiet i
jikkan¢ellaw sejhiet minghajr bazi u/jew ragunijiet, kif propju gara fdan
il-kaz.

»L-ispjega moghtija minn Konrad Muscat, jekk xejn, ixxejjen ir-raguni
moghtija mill-awtorita fl-avviz tal-kancellament, stante li s-sejha ma
setghetx tibga’ ghaddejja mhux ghaliex il-progett ma kienx
“‘commercially feasible” izda fil-verita ghaliex hemm proc¢eduri I-qorti i
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stultifikaw |-ghoti ta’ din is-sejha. Evidentement |-ebda wahda minn
dawn ir-ragunijiet ma tikkonfigura fir-raguni moghtija lis-socjeta
appellanti u ghalhekk il-Bord ta’ Revizjoni gatt ma seta’ jilga’ dawn il-
kunsiderazzjonijiet bhala r-raguni ta’ kan¢ellament.

»Ghalhekk isegwi illi I-Bord ta’ Revizjoni kien tenut |i jilga’ I-appell u
mhux jichdu stante li r-ragunijiet moghtija waqt is-smigh kienu
kompletament differenti minn dawk li minnhom saret l-oggezzjoni.

»Dwar dan u b’analogija ssir referenza ghad-decizjoni tal-Qorti tal-
Appell (Sede Inferjuri) tal-4 ta’ Dicembru 2013 fl-ismijiet Frans Mamo
v. L-Awtorita a’ Malta dwar |I-Ambjent u_I-Ippjanar, fejn intqal proprju
hekk: “It-tribunal hu marbut jezamina |I-mertu tal-appell strettament ma’
dak mitlub u mhux jiddipartixxi mill-kweziti u jassumi fuqu poteri li ma
ghandux”.

»Ma hemmx dubju illi anke b’applikazzjoni tan-normi tal-ligi ewropea
fdan il-gasam, ossija public pro¢urement, li l-awtoritajiet kontraenti
ghandhom jizguraw trasparenza shiha anke fkaz ta' decizjoni ta’
kancellament ta’ proceduri ta’ tender u li I-grati/ tribunali nostrana
ghandhom il-fakulta jissindikaw il-legalita ta’ kwalsiasi decizjoni
mehudha mill-awtoritajiet kontraenti, inkluz decizjoni ta’ kan¢ellament
ta’ tender.

»lssir referenza ghad-decizjoni tal-Qorti Ewropea tal-Gustizzja fil-kaz
numru C-92/00 fl-ismijiet Hospital Ingenieure Krankenhaustechnik
Planungs-Gesellschaft mbH (HI) v Stadt Wien (18 ta’ Gunju 2002), li
kienet tittratta proprju I-obbligu tat-tribunal / grati nazzjonali li jistharrgu
I-legalita o meno ta’ decizjonijiet ta’ kancellament ta’ proceduri ta’
tenders:

»“48. Since the decision of a contracting authority to withdraw an
invitation to tender for a public service contract is subject to the
relevant substantive rules of Community law, it has to be
concluded that it also falls within the rules laid down by Directive
89/665 in order to ensure compliance with the rules of Community
law on public contracts.

»“49. That finding is corroborated, first, by the wording of the
provisions of Directive 89/665. As the Court pointed out in
paragraph 35 of its Alcatel Austria judgment, the provision in
Article 1(1) of that directive does not lay down any restriction with
regard to the nature and content of the decisions referred to
therein. Nor can such a restriction be inferred from the wording of
Article 2(1)(b) of that directive (see, to that effect, Alcatel Austria,
paragraph 32). Moreover, a restrictive interpretation of the
category of decisions in relation to which Member States must
ensure the existence of review procedures would be incompatible
with Article 2(1)(a) of the same directive, which requires Member
States to make provision for interim relief procedures in relation to
any decision taken by the contracting authorities.

»“50. Next, the general scheme of Directive 89/665 requires a
broad interpretation of that category, in so far as Article 2(5) of
that directive authorises Member States to provide that, where
damages are claimed on the ground that a decision by the
contracting authority was taken unlawfully, the contested decision
must first be set aside.
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»“51. To hold that Member States are not required to lay down
review procedures for annulment in relation to decisions
withdrawing invitations to tender would amount to authorising
them, by availing themselves of the option provided for in the
provision mentioned in the paragraph above, to deprive tenderers
adversely affected by such decisions, adopted in breach of the
rules of Community law, of the possibility of bringing actions for
damages.

»“52. Finally, it must be held that any other interpretation would
undermine the effectiveness of Directive 89/665. As the first and
second recitals in its preamble show, that directive is designed to
reinforce existing arrangements at both national and Community
level for ensuring effective application of Community directives on
the award of public contracts, in particular at the stage where
infringements can still be rectified, and it is precisely in order to
ensure compliance with those directives that Article 1(1) of
Directive 89/665 requires the Member States to establish effective
review procedures that are as rapid as possible (Alcatel Austria,
paragraphs 33 and 34).

»“53. The full attainment of the objective pursued by Directive
89/665 would be compromised if it were lawful for contracting
authorities to withdraw an invitation to tender for a public service
contract without being subject to the judicial review procedures
designed to ensure that the directives laying down substantive
rules concerning public contracts and the principles underlying
those directives are genuinely complied with.

»“54. In the light of the foregoing considerations, it must be held
that the decision to withdraw an invitation to tender for a public
service contract is one of those decisions in relation to which
Member States are required under Directive 89/665 to establish
review procedures for annulment, for the purposes of ensuring
compliance with the rules of Community law on public contracts
and national rules implementing that law.

»“65. The answer to the first question must therefore be that
Article 1(1) of Directive 89/665 requires the decision of the
contracting authority to withdraw the invitation to tender for a
public service contract to be open to a review procedure, and to
be capable of being annulled where appropriate, on the ground
that it has infringed Community law on public contracts or national
rules implementing that law.”

»Ghalhekk is-socjeta appellanti ttenni li, mill-assjem tal-atti kollha pro-
¢esswali, dak li rrizulta waqt is-smigh quddiem il-Bord ta’ Revizjoni u I-
kunsiderazzjonijiet kollha hawn maghmula, jirrizulta bl-izjed mod ¢ar u

manifest illi:
»(i{) ... ;
»(ii) ir-raguni migjuba ghall-kanc¢ellament tat-tender, u cioe li ma

»(ii)

huwiex “commercially feasible”, mhijiex legalment sostenibbli
ghaliex mhijiex kontemplata la fi klawsola 18.3 tal-General Rules
governing Tenders u langas fir-regolament 15(1) tar-Regola-
menti dwar |-Akkwist Pubbliku; u

mhuwiex minnu illi I-Awtorita ghat-Trasport fMalta kkancellat it-
tender ghaliex ma kienx “commercially feasible” ihda ghal
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13.

14.

15.

16.

ragunijiet kompletament differenti kif irrizulta mill-fuq Ccitata
xiehda ta’ Konrad Mucat, uffi¢jal gholi tal-awtorita.«

Jinghad gabel xejn illi ma huwiex kontestat illi kemm il-Bord ta’ Revizjoni u
kemm din il-qorti ghandhom is-setgha li jissindikaw il-validita tad-decizjoni
tal-awtorita kontraenti li thassar is-sejha, u dak li nghad fis-sentenza C-

92/00 ma jzid xejn ma’ dan.

L-argumenti fdan l-aggravju essenzjalment huma tlieta: i. illi I-Bord ta’
Revizjoni ma fissirx ghala r-raguni moghtija mill-awtorita kontraenti biex
hassret is-sejha hija fost ir-ragunijiet imsemmija fil-klawsola 18.3 tal-
kondizzjonijiet tas-sejha; ii. illi, ukoll jekk ir-raguni hija fost dawk
imsemmija fil-klawsola 18.3, xorta ma hijiex raguni valida taht ir-reg. 15(1)
tal-L.S. 601.03; u iii. illi, ukoll jekk ir-raguni moghtija mill-awtorita hija fost
dawk imsemmija fil-klawsola 18.3 u tiswa wkoll taht ir-reg. 15(1), xorta ma

hijiex raguni tajba ghax ma hijiex ir-raguni tassew ghala s-sejha thassret.

ll-klawsola 18.3 hija kondizzjoni fil-kuntratt preliminari de ineundo
contractu bejn l-awtorita kontraenti u l-oblaturi li jirregola I-kondizzjonijiet
tas-sejha, u ghalhekk ghandha s-sahha ta’ ligi bejn il-partijiet. Mela billi
raguni ghat-thassir tas-sejha ma nsibuhiex ukoll fir-reg. 15(1) ma jfissirx
illi ma tiswiex, ladarba kull oblatur ac¢c¢etta I-patt fil-klawsola 18.3 meta

tefa’ |-offerta tieghu.

Nibdew mela billi naraw jekk il-fatt li I-progett ma bagax kummerc¢jalment
fattibbli huwiex fost ir-ragunijiet imsemmija fil-klawsola 18.3 li taghti lill-

awtorita kontraenti s-setgha li thassar is-sejha.
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17.

18.

19.

20.

Polaris Marine Services Co. Ltd v. Awtorita dwar it-Trasport f Malta et

Fost ir-ragunijet imsemmija fil-klawsola 18.3 l-eqreb li tidher ghac-
¢irkostanzi tal-kaz tallum hija “the economic or technical parameters of

the project have been fundamentally altered”.

Ix-xhud Konrad Muscat, direttur tal-awtorita kontraenti responsabbli mill-
portijiet, xehed quddiem il-Bord ta’ Revizjoni illi I-progett ma ghadux
fattibbli ghax kien hemm “technical parameter changes”, li hija effett-
ivament raguni tajba taht il-klawsola 18(3). Fis-silta citata fir-rikors tal-
appell kompla ffisser illi “the project is no longer feasible and the tender
could not be proceeded with due to outstanding court proceedings. The
fairway could not be decided whilst there are outstanding matters. ... ...
... The tender was issued in anticipation that the Court will have reached

a decision”.

Fil-verita, mela, li gara ma hux illi sehhet bidla fil-parametri, izda li kien
hemm sitwazzjoni li ma ippermettietx illi I-parametri teknici jigu stabiliti u |-
bidla anticipata fdik is-sitwazzjoni ta’ impasse ma sehhitx: mhux sehhet

bidla, izda bidla mistennija ma sehhitx.

Effettivament f'sitwazzjoni fejn il-parametri tal-kuntratt ma jistghux jigu
stabiliti, huwa minnu illi I-kuntratt ma jibgax fattibbli, u ma jaghmilx sens illi
[-awtorita kontraenti tigi mgieghla tidhol fkuntratt illi ma jistax jitwettaq.
|zda r-raguni ma hijiex illi nibdlu radikalment (“fundamentally”) il-parametri
teknici; ir-raguni hi illi hemm ostakolu — litigazzjoni pendenti — li kien jezisti
meta hardet is-sejha u baqa’ jezisti wara I|i ntghazlet I|-offerta tal-
appellanti, u mhux xi ostakolu li nholog wara minhabba xi bdil ta'

c¢irkostanzi. Dan ifisser illi, ghalkemm ma tistax tintlaga’ t-talba tal-
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21.

22.

appellanti illi I-qorti tiddikjara illi I-awtorita kontraenti ma tistax thassar is-
sejha, madankollu, billi r-raguni ghat-thassir tas-sejha ma kinitx fost dawk
imsemmija fil-klawsola 18.3, |-awtorita ma tistax tingeda b’dik il-parti tal-

klawsola 18 li tehlisha minn responsabilita ghal culpa in contrahendo.

Dan l-ahhar aggravju wkoll huwa ghalhekk mic¢hud izda bil-proviso

msemmi fil-paragfaru ta’ qabel dan.

ll-qorti ghalhekk tichad I-appell u, ghalkemm ghal ragunijiet differenti,
tikkonferma d-decizjoni appellata tal-Bord ta’ Revizjoni b’dan izda illi I-
awtorita kontraenti ma tistax tingeda b’dik il-parti tal-klawsola 18 li tehlisha

minn responsabilita ghal culpa in contrahendo.

23. L-ispejjez tal-appell jingasmu bin-nofs bejn l-appellanti u [-awtorita
kontraenti.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul

Prim Imhallef Imhallef Imhallef

Deputat Registratur

SS
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