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Rikors numru 261/11/2 JRM

Vincianne Mifsud
V.
Direttur tal-Edukazzjoni, u b’digriet tad-19 ta’ April, 2011, awtorizzat
il-bidla fl-isem ghal “Direttur Generali ghal Servizzi Edukattivi’; u
Ministru ghall-Edukazzjoni, Xoghol u I-Familja

1. Dan huwa appell tal-attri¢i mis-sentenza moghtija mill-Prim’Awla

tal-Qorti Civili fit-28 ta’ Frar, 2019 li ¢ahdet it-talba taghha biex, a tenur

tal-Artikolu 469A(1)(b) tal-Kodi¢i ta’ Organizzazzjoni u Pro¢edura Civili
[“Kap. 127], tiddikjara abbuziva u rragonevoli d-decizjoni tal-konvenuti li

ma jgeddux |-impjieg taghha bhala supply teacher tal-primarja.
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Preliminari
2. [l-fatti li wasslu ghal din il-kawza kienu spjegati hekk mill-Ewwel
Qorti:

“.. l-atri¢i iggradwat mill-Universita ta’ Malta bhala ghalliema. Ghal
numru ta’ snin, hija nghatat warrant temporanja u bdiet tahdem mad-
Dipartiment tal-Edukazzjoni bhala ghalliema ‘supply’ b’sehh mill-4 ta’
Marzu tal-2008. ll-kuntratt kien wiehed ghal zmien definit u kien
Jiggedded minn Zmien ghal zmien, x’aktarx b’sena kull darba. Aktar
tard, attendiet kors mad-Direttorat ghal Kwalita u Standards fi-
Edukazzjoni f'dan il-qasam;

llli matul 1-2009, id-Direttorat ghal Servizzi Edukattivi kien fil-process li
Jhejji lista ta’ riserva ta’ ghalliema ‘supply’ prospettivi, ghal meta tinholoq
il-htiega, biex jghallmu fMalta u jew fGhawdex fuq bazi temporanja
skond fejn ikunu mehtiega. F’Novembru ta’ dik is-sena, fil-harga tal-
Gazzeta tal-Gvern tal-10 ta’ dak ix-xahar, harget sejha ghall-
applikazzjonijiet ghall-mili ta’ karigi ta’ ghalliema ‘supply’ fi skejjel
primarji u fiha ssemmew il-kriterji u |-kawlifiki mehtiega minn min
Japplika. Wara xi xhur, u qabel ma rega’ ggeddilha I-kuntratt, |-attri¢i
ntalbet mid-Direttorat sabiex tapplika u sejhulha ghal intervista li kellha
tinzamm fl-14 ta’ Settembru, 2010. II-Bord kien maghmul minn Anthony
Pace bhala Chairperson, Antoinette Debattista u Anthony Farrugia
bhala membri. Wara dik I-intervista, |-attrici ma kkwalifikatx biex tidhol
bhala ghalliema wara li I-Bord wasal ghal fehma Ii hi “conspicuously
lacks any basic knowledge of pedogogy”;

lIli I-attrici Imentat minn dan mad-Direttur u wkoll ma’ uffi¢jal tal-Union
tal-Ghalliema. L-attrici ntalbet tattendi ghal intervista ohra li nzammet
fl-24 ta’ Settembru, 2010. lI-Bord, din id-darba, kien maghmul minn
Anthony Farrugia bhala Chairperson, David Agius Muscat u Marie
Claire Mifsud bhala membri. Bhall-ewwel Bord, dan il-Bord ma kienx
tal-fehma li |-attri¢i kien jisthoqqilha tintghazel, ghaliex it-twegibiet Ii tat
ghal mistogsijiet li sarulha kienu generici “without any reference
whatsoever to any specific subject content, teaching methodology or
pedagogical principles”;

i fit-13 ta’ Ottubru, 201013, Mifsud giet mgharrfa li ma ntghazletx
bhala ghalliema ‘supply’. Fit-2 ta’ Novembru, 201014, id-Direttorat
baghat jgharrafha bil-konkluzjonijiet tal-Bord,;

i fit-23 ta’ Novembru, 2010, il-Gvern temm il-kuntratt tal-ingagg tal-
attrici;
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lli fNovembru, 2010, I-attrici ressqet ilment mal-Uffi¢ju tal-Ombudsman
u talbitu, permezz tar-rapprezentant legali taghha, biex jinvestiga I-
process tal-ghazla ghal ghalliema ‘supply’. Fl-istess zminijiet, I-attrici
ressqet ilment dwar il-kaz taghha lill-FKummissjoni dwar is-Servizz
Pubbliku;

llli fis-6 ta’ Dicembru, 2010, I-attrici ressqet ittra ufficjali kontra d-Direttur
imharrek u talbitu jqis mill-gdid id-decizjoni li kienet ittiehdet fil-konfront
taghha;

Illi matul Dicembru, 2010, l-attrici wiegbet ghal sejha ohra li saret ghall-

hatra bhala ghalliema ‘supplyfil-qasam ta’ “special education”. lI-Bord

kien kompost minn Catherine Falzon, bhala Chairperson, Mervin Vella
u Antoinette Debattista bhala membri. L-attrici ntghazlet ghal din il-
kariga. Hija regghet bdiet tahdem bhala ghalliema mal-Gvern fis-6 ta’
Dicembru, 2010, fil-qasam ta’ edukazzjoni bi bzonnijiet specjali”.

3. FI-14 ta’ Marzu 2011 |-attri¢i fethet din il-kawza u talbet lill-Qorti:

“) Tiddikjara illi d-decizjoni tad-Direttur konvenut illi I-attrici ma
ghaddiex mill-interview tal-24 ta’ Settembru 2010 u kwindi ma
kkwalifikatx ghat-tigdid ta’ I-impieg ta’ “supply teacher-primary” kien
wiehed abbuziva peress illi kienet irragjonevoli u dan a tenur ta’ I-
artikolu 469A(1)(b) tal-Kap. 12 tal-Ligijiet ta’ Malta.

i) Tiddikjara illi fl-ezerc¢izzju imsemmi fl-ewwel talba I-konvenuti jew
min minnhom ikkawzaw danni lill-attrici.

i) Tillikwida d-danni kkawzati lill-attrici.
iv) Tikkundanna lill-konvenuti jhallsu d-danni hekk likwidati.

Bl-ispejjez u I-imghax u I-konvenuti ingunti in subizzjoni”.

4. Permezz ta’ risposta mahlufa pprezentata fis-7 ta’ April 20111, il-
konvenuti lagghu ghall-azzjoni attri¢i billi, b’'mod preliminari, galu Ii |-
Ministru ghall-Edukazzjoni, Xoghol u Familja giet imharrka bla bzonn
ghall-finijiet tal-Artikolu 181B tal-Kap. 12, u li I-azzjoni kellha tigi diretta

lejn id-Direttur Generali ghal Servizzi Edukattivi. Fil-mertu, ¢ahdu li

1 Fol. 23 et seq.
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wettqu ksur tal-Artikolu 469A(1)(b). Jghidu li I-Bord mexa b’mod korrett
u li ma sehhet ebda industizzja mal-attrici, kemm f'dak li ghandu x’jagsam
mal-mod kif kien kompost il-Bord, u kif ukoll fil-fehmiet li setghu esprimew,

il-mod li mxew u I-marki li |-attri¢i nghatat.

5. Safrattant, b’ittra elettronika li ggib id-data tal-14 ta’ Settembru,
2011, l-attri¢i bhala membru tal-Malta Union of Teachers, giet mgharrfa li
I-gradi ta’ ghalliema ‘supply’ ser jigu regolarizzati bhala impjegati tas-

servizz civili minghajr il-htiega |i jsiru intervisti.

6. B’sentenza moghtija fit-28 ta’ Frar 2019 [is-“sentenza appellata™] il-

Prim’Awla tal-Qorti Civili ddecidiet billi:

“Tilga’ I-ewwel eccezzjoni preliminari tal-imharrek Ministru ghall-
Edukazzjoni, Xoghol u Familja u ssib li ma huwiex il-kontradittur
legittimu tal-azzjoni attri¢ci u ghalhekk qgieghda tehilsu mill-harsien tal-
gudizzju, bi spejjez ghall-attrici;

Tastjeni milli tgis it-tieni ec¢¢ezzjoni preliminari tad-Direttur
imharrek, ladarba rtiraha;

Tichad I-ewwel talba attrici billi ma ssibx li d-decizjoni mehuda mid-
Direttur imharrek kienet abbuziva u bi ksur tal-ligi jew i kienet
irragonevoli ghall-finijiet tal-artikolu 469A(1)(b) tal-Kap. 12 tal-Ligijiet ta’
Malta;

Tichad it-talbiet attri¢i I-ohrajn billi huma konsegwenzjali ghall-ewwel
talba;u

Tordna li l-attri¢i thallas |-ispejjez tal-kawza”.

7. Fit-18 ta’ Marzu 2019 I-attri¢i appellat u Imentat illi: (i) I-Ewwel Qorti

naqgset tezamina l-ilment taghha mill-ottika tad-dritt naturali; u li (i) waqt
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I-ewwel interview i¢-Chairman kellu fidejh rapport li I-Bord ma kellux jiehu
konjizzjoni tieghu. Talbet ghalhekk lil din il-Qorti tvarja s-sentenza

appellata billi:

“filwaqt i tikkonferma dik il-parti fejn I-ewwel Qorti laqghat l-ewwel
eccezzjoni preliminari tal-konvenut Ministru ghall-Edukazzjoni, Xoghol
u Familja u lliberatu mill-osservanza tal-gudizzju, thassar, tirrevoka u
tikkancella I-bqgija tas-sentenza u konsegwentement tilqa’ t-talbiet attrici
bl-ispejjez taz-zewgq istanzi kontra d-dipartiment appellat”.

8. ll-konvenuti wiegbu illi s-sentenza appellata hi gusta u timmerita

konferma.

Konsiderazzjonijiet:

9. Sa fejn rilevanti ghall-appell tal-attrici, il-konsiderazzjonijiet tal-

Ewwel Qorti kienu s-segwenti:

“llli ghal dak li jirrigwarda I-mertu tal-azzjoni attri¢i, jinghad Ii t-talbiet
attrici huma ta’ stharrig gudizzjarju, dan biex qabel kull haga ohra, il-
Qorti tissindika |-agir tad-Direttur imharrek u ssib Ii d-decizjoni li huwa
ha fil-konfront ta’ [l-attrici li ma tghaddix mill-intervista tal-24 ta’
Settembru, 2010, kienet wahda abbuziva billi kienet irragonevoli ghall-
finijiet tal-artikolu 469A(1)(b) tal-Kap. 12;

i ir-rwol tal-Qorti fazzjonijiet ta’ din il-ghamla ilu zZmien mifhum u
accettat u dan johrog min-natura nnifisha tal-azzjoni ta’ stharrig tal-
eghmil amministrattiv. Ghaldaqgstant, meta I-Qorti tintalab tistharreg
eghmil amministrativ ghandha tqis is-siwi ta’ eghmil bhal dak skond il-
kejl tal-ligi u tal-principji li jghoddu ghall-kaz (u, jekk jirrizultaw ic¢-
Cirkostanzi xierqa, li thassar dak |-eghmil jew issibu ma jiswiex)
minghajr ma hija stess tiehu d-decizjoni minflok I-awtorita kompetenti i
lilha I-ligi tkun tat dik is-setgha. Hu mholli ghal dik l-awtorita li twettaq,
bid-diskrezzjoni xierga, I-eghmil u li tiehu d-decizjonijiet li jitnisslu minn
ezercizzju bhal dak. It-thassir ta’ decizjoni min-naha tal-Qorti jgib biss li
I-istess Qorti terga’ tghaddi I-kaz ghas-smigh lil dik l-awtorita ghall-
kunsiderazzjoni mill-gdid tal-kaz. Jista’ jkun li I-kaz partikolari jitlob li I-
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Qorti tindika lill-awtorita pubblika li tkun li, meta tigi biex tqis mill-gdid il-
kaz, il-konsiderazzjonijiet taghha jkunu fuq il-linji suggeriti fis-sentenza
li fiha I-eghmil amministrattiv ikun gie mistharreg;

lIli I-Qorti sejra tghaddi issa biex tistharreg I-ilment tal-attrici fid-dawl tal-
eccezzjonijiet fil-mertu tad-Direttur imharrek ghal dawk [-ilmenti.
Ladarba l-attrici tixli lid-Direttur imharrek b’imgiba lil hinn mil-ligi (‘ultra
vires’), taqa’ fugha I-htiega li tipprova dak li tallega. Naturalment, dan
mehtieg li jsir fil-grad mistenni fkawza ta’ xejra Civili bhalma hija kawza
ta’ stharrig gudizzjarju;

llli biex il-Qorti tista’ tqis is-siwi tal-imsemmija Imenti jehtieq li tara (i)
min ha d-decizjoni waqt I-intervista biex ma jilgax it-talba tal-attri¢i biex
tahdem bhala ghalliema ‘supply’; (ii) liema kienu I-kriterji li ntuzaw biex
ittiehdet id-decizjoni; (iii) taht liema dispozizzjonijiet tal-ligi kien regolat
min ha d-decizjoni u I-kriterji li ntuzaw; u (iv) jekk, fid-dawl tac-
Cirkostanzi Ii jsawru I-kaz, min ha d-decizjoni qabizx is-setghat tieghu
Jjew wettaqx uzu mhux ragonevoli tad-diskrezzjoni mhollija fidejh;

llli, kemm wagqt it-tressiq tal-provi min-naha taghha u kif ukoll mis-
sottomissjonijiet taghha bil-miktub, johrog car li I-attri¢i torbot kollox ma’
xilja ta’ nuqqas ta’ imparzjalita fuhud mill-membri tal-Bord meta (i)
esprimew irwiehhom fil-konfront taghha wagqt I-intervisti; (ii) giesu
konsiderazzjonijiet ohra fugha li ppregudikaw il-pozizzjoni taghha waqt
I-istess intervisti; u li (iij) wiehed mill-membri sahansitra serva fuq iz-
zewg bordijiet ta’ ghazla. B’hekk, hija tghid li ¢ccahhdet bla misthoqq milli
tintghazel bhala ghalliema ‘supply’ minkejja I-kwalifiki li kellha u I-
esperjenza ta’ sentejn hidma fdak il-qasam li kienet diga wettqet minn
mindu kienet inghatat il-hatra I-ewwel darba;

lli 1-Qorti tqis li, ladarba l|-azzjoni attrici hija mibnija fuq l-eghmil
imwettaq ultra vires, huwa mehtieg qabel kollox li wiehed jara liema hija
I-ligi jew prassi li tistabilixxi dak il-“vires”. Wara li wiehed jistabilixxi liema
hija I-ligi/prassi, ikun jista’ jara jekk dak li sar sehhx tassew fil-parametri
taghha jew inkella jekk inqabzux il-limiti taghha. L-attrici ma ssemmi
ebda ligi hlief referenza ghar-regoli tal-Kummissjoni ghas-Servizz
Pubbliku meta tghid li membru tal-Bord kien anke ghalliem taghha,
filwaqt li I-imharrkin jghidu li huma mxew ma’ prassi amministrattiva li
ilha mhaddna mid-Dipartiment ghal

numru ta’ snin;

llli ghar-rigward tal-mod kif bord ta’ I-ghazla jigi kompost, jirrizulta li
membri jintghazlu minn fost uffi¢jali edukattivi li jkunu midhla fil-gasam
li jkun ser jigi mistharreg fis-sejha ghall-applikazzjonijiet. F’'dan il-kaz,
it-tiet membri fuq z-zewg bordijiet kienu Ikoll ufficjali edukattivi fil-
gasam tal-edukazzjoni primarja ghaliex is-sejha ghall-ghalliema
‘supply’ kienet saret sewwasew ghal dak il-livell ta’ edukazzjoni u
taghlim. Jirrizulta wkoll illi r-rekwiziti biex persuna tapplika biex tahdem
go skola specjali huma angas ebsin minn dawk mitluba ghal dawk li
Jjkunu jridu jahdmu fi skola primarja, dan ghaliex is-suggetti fi skejjel
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specjali ma jkunux daqstant akkademici. Ghaldaqstant, ir-rekwiziti li
huma mistennija fapplikant i jkun irid jahdem fi skola specjali huma
aktar marbuta ma’ hiliet ghall-hajja (‘life skills’) u anqas ma’ kwalifiki
akkademici didattici;

llli fdan ir-rigward, il-Qorti ssib li I-argument imressaq mill-attrici li,
imqgar xahrejn u nofs wara li ma kinitx meqjusa tajba biex tghallem bhala
ghalliema ‘supply’ kienet resqet ghal intervista ohra u ghaddiet mill-
ewwel, ma jistax iwassal lill-attrici ghas-sejbien ta’ imparzjalita jew
imgiba abbuziva min-naha tal-Bord. Ghall-kuntrarju, il-Qorti ssib li I-
evalwazzjoni maghmula mill-Bord dwar il-hila tal-attri¢i biex tghallem fi
skola primarja kienet fwaqtha, u dak li I-Bord gies li n-nuggasijiet
taghha kienu determinati minn dokumenti li hargu minn idejn [-attriCi
nnifisha jew mit-twegibiet Ii tat lill-istess Bord,;

lli fil-prassi mhaddna mill-Kummissjoni dwar is-Servizz Pubbliku,
membri ta’ bord ma jistghux ikollha qrubija mid-demm jew biz-Zwieg
ma’ xi applikant li jidher quddiemhom, I-anqas ma jista’ jkollhom rabtiet
biz-zwieg. Madankollu, ma hemm I|-ebda regola li zzomm milli membru
sata’ kien fxi zmien ghallem lil xi wahda mill-persuni li tkun wiegbet
ghas-sejha ghall-mili tal-kariga;

llli rapport kontra ghalliem jitqies skond il-gravita tieghu. Rapport formali
Jigi komunikat lill-ghalliem Ii jinghata I-jedd li jwiegeb ghalih. Rapport
informali ma jidholx fil-file tal-ghalliem, u mhux tabilfors jasal ghand I-
ghalliem. llli bord tal-ghazla jaghmel |-apprezzament tal-applikant
skond I-intervista li ssir quddiemu, u ma jqisx hwejjeg ohra biex jasal
ghall-gudizzju tieghu;

lIli I-attri¢i tishaq li ¢-Chairman ta’ I-ewwel Bord esprima ruhu fil-konfront
taghha waqt I-intervista billi insista li ma kellhiex il-kwalifiki mehtiega
biex setghet tapplika. Tghid li I-istess Chairman kien ippregudikat
kontriha meta kellu ac¢ess ghal rapport li xhur qabel kien dahal dwarha,
u li wiehed mill-membri tal-Bord, Anthony Farrugia, kien membru fuq I-
ewwel Bord u gie mahtur bhala Chairman fit-tieni Bord ukoll u i, fil-fatt,
giet mitluba twiegeb I-istess mistoqsijiet li kienet giet indirizzata bihom
fl-ewwel intervista;

llli 1-Qorti wara li gieset I-ilmenti ta’ I-attrici kif ukoll id-dokumenti u x-
xhieda li tressqu quddiemha tasal ghall-fehma li fil-kompozizzjoni tal-
Bord, id-Direttur imharrek ma marx lil hinn mill-prassi stabbilita ghal dan
il-ghan, ghaliex I-membri kienu Ikoll uffi¢jali edukattivi fil-qasam tal-
primarja. Rigward x’'wassal biex il-hatra ta’ Chairman fit-tieni Bord tigi
fdata fmembru li kien ukoll fl-ewwel Bord, il-Qorti tilga’ b’ragonevoli u
tajba I-ispjegazzjoni moghtija mir-rapprezentant tad-Direttur imharrek,
jJigifieri dik Ii fid-direttorat hemm nuqqas ta’ uffi¢jali edukattivi Ii jahdmu
fil-livell primarju u li d-Direttorat qies bhala importanti i I-persuni li
Jaghmlu I-ghazla jkunu midhla sew tal-materja biex issir gustizzja mal-
applikanti. Bl-istess mod, kien ikun ingust ghall-applikanti li [-Bord ikun
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maghmul minn persuni li ma jifthmux fil-qasam Ili ghalih kellha ssir I-
ghazla;

i fir-rigward tal-pregudizzju i I-attrici tixli bih lill-membri tal-Bord fil-
konfront taghha, kif fil-mod kif saret I-evalwazzjoni tal-hiliet taghha u kif
ukoll dwar ir-rizultat li gabet fiz-zewq intervisti, hawnhekk il-kaz jidhol
fi-tkwestjoni  tar-ragonevolezza u tar-rilevanza ta’ decizjoni
amministrattiva li, fil-fehma tal-Qorti, fdin ic-Cirkostanza, jimxu id fid.
Maghhom u minhabba I-kawzali specifika tat-thaddim tar-
ragonevolezza, jidhol tabilfors I-element tat-thaddim tad-diskrezzjoni li
I-ligi taghni biha lill-awtoritd amministrattiva pubblika li tkun hadet dik
iddecizjoni. B’*diskrezzjoni” wiehed jifhem dak Ii fid-duttrina huwa
mfisser bhala “(the) power to make a choice between alternative
courses of action or inaction”;

lIli I-Qorti tithem li ladarba ezerc¢izzju bhal dak jimplika diskrezzjoni, dan
ifisser li t-twettiq ta’ dik id-diskrezzjoni, ghall-finijiet ta’ stharrig
gudizzjarju, tippermetti i I|-persuna moghnija b’dik is-setgha
diskrezzjonali (fdan il-kaz, il-Bord) ma tkunx marbuta mal-elementi
oggettivi ghall-formazzjoni tal-hsieb taghha, li huwa fdat ghall-prudenza
suggettiva ta’ dik il-persuna u li timplika tabilfors element soggettiv.
Madankollu, dik id-diskrezzjoni trid titwettaq fil-parametri tal-ligi /i
tawtorizzaha, b’mod ragonevoli, b’ekwita u haqq u minghajr abbuz ta’
dik I-istess diskrezzjoni;

lli kien ghalhekk li, mal-medda taz-zmien, issawru regoli li jharsu I-
imsemmija setghat diskrezzjonali u kif il-Qrati kellhom iqisu l-istharrig
taghhom dwarhom. Ewlenija fost dawn ir-regoli hi li awtorita li hija
moghnija b’diskrezzjoni tista’ tigi ordnata tezercitaha fkaz li tkun naqset
li taghmel dan, imma ma tistax tigi dettata x’ghandha tiddeciedi jew li
twettagha b’xi mod partikolari. Biex jigi assikurat li din id-diskrezzjoni
kienet imwettqa, jehtieg li lill-Qorti jirrizultalha li dik I-awtorita tassew
gieset il-kwestjoni li kellha quddiemha, u li dan ghamlitu minghajr I-
indhil tal-ebda haddiehor jew bla ma poggiet lilha nnifisha f'qaghda fejn
ma setghetx jew irrifjutat li twettaq dik id-diskrezzjoni. Siewi wkoll li jigi
accertat li l-awtorita mistharrga m’ghamlitx dak li kienet espressament
mizmuma milli taghmel, jew jekk ghamlitx xi haga Ili ma Kkinitx
awtorizzata taghmel. Fuq kollox, l-awtorita mistharrga trid tkun imxiet
bona fide u gieset il-konsiderazzjonijiet rilevanti tal-kaz. Dawn huma,
fil-qosor, il-gabra tal-kategoriji fid-Dritt Amministrattiv ta’ nuqqas ta’
ezercizzju ta’ diskrezzjoni u ta’ ec¢ess jew abbuz ta’ dak l-ezercizzju;

lli d-dmir li awtorita tagixxi ragonevolment mhux I-istess bhad-dmir li
tagixxi bona fide. Ghalhekk, filwaqt i mhux kull ezercizzju ragonevoli
ta’ gudizzju huwa bilfors korrett, lanqgas mhuwa bilfors irragonevoli kull
ezercizzju ta’ gudizzju zbaljat. F’kaz bhal dan, ix-xiber li I-Qorti jidher li
ghandha tuza biex tkejjel bih ikun dak li tqis jekk id-decizjoni li minnha
Jkun hemm ilment kinitx mistennija Ii tittiehed minn persuni ragonevoli;
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lIli I-kittieba awtorevoli fdan il-qasam jghallmu li r-rwol ewlieni tal-Qrati
fid-dritt amministrattiv huwa dak Ii jizguraw li ma tonqosx il-legalita fl-
eghmil mistharreg, izjed minn dak Ii jaraw Ii [-awtorita pubblika
mistharrga tkun iddecidiet sewwa. Hekk ukoll tfissret il-qaghda fbosta
decizjonijiet tal-qrati;

Hli huwa stabbilit Ii biex jitqies jekk awtorita wettqitx b’mod ragonevoli
d-diskrezzjoni moghtija lilha bis-sahha ta’ xi ligi, irid jintwera Ii dik I-
awtorita tkun imxiet ma’ dak li kellha jew messha taghmel u mhux biss
ma’ dak li setghet taghmel. Dan ifisser li I-kejl ta’ r-ragonevolezza jkun
wiehed oggettiv marbut mac-cCirkostanzi fattwali i fihom dik I-istess
diskrezzjoni titwettaq. B’Zieda ma’ dan, biex imgiba titqies abbuziva,
min jallegaha jrid juri li kien hemm element ta’ intenzjoni biex wiehed
Jaghmel il-hsara, liema fehma wiehed jista’ jasal biex juriha b’xi prova
ta’ mgiba esterna li taghmel parti mill-ezercizzju diskrezzjonali i jkun.
Minbarra dan, |-ezercizzju diskrezzjonali jrid ikun kemm “rite” u kif ukoll
“recte”, jigifieri jrid jitwettaq skond il-procedura stabbilita u kif ukoll
imhaddem b’haqq. Dan kollu jitlob ukoll li d-diskrezzjoni titwettaqg b’mod
ragonevoli;

i meta I-Qorti fliet b’reqqa x-xhieda mressqa quddiemha ma harigx li
I-Bord mexa b’mod mhux ragonevoli jew li nqgeda bid-diskrezzjoni fdata
fidejh b’mod abbuziv. Taqbel jew ma taqbilx mad-decizjoni milhuqa fil-
mertu fir-rigward tal-attrici, din il-Qorti ma ssib li sar I-ebda tigbid jew
ragunament li bord maghmul minn persuni ragonevoli ma kienx jasal
biex jilhaq. Lanqas ma sabet li ¢-Cirkostanzi partikolari identifikati mill-
attrici jikkostitwixxu kriterji arbitrarji jew niegsa mir-ragonevolezza;

llli mill-provi mressga (I-aktar dawk dokumentali) johrog ukoll li I-Bord —
fiz-zewgq inervisti — mexa ma’ linji-gwida specifi¢i li fughom fassal il-
mistogsijiet li saru lill-attrici u nghataw il-marki li t-twegibiet taghha
ghalihom kien jisthoqqilhom. Mill-istess provi, johrog ukoll li I-Bord seta’
Jaghti tifsira ghal kull marka li ta lill-attri¢i u ghaliex. Fuq kollox, il-Qorti
ssib li I-membri tal-Bord (fiz-zewg okkazjonijiet) imxew b’mod
trasparenti u waslu ghall-fehmiet taghhom b’mod unanimu imma bla
ndhil minn hadd u fuq is-sahha ta’ ragunijiet konkreti u bl-gharfien Ii I-
persuni li kienu qeghdin jistharrgu riedu jikkontribwixxu ghall-
formazzjoni ta’ tfal fi skejjel primarji. Ghal dak li jirrigwarda t-thassib (jew
xilja) tal-attrici li wiehed mill-membri — Anthony Farrugia — seta’
influwenza lill-membri tal-Bord minhabba li kien ukoll fl-ewwel intervista,
din il-Qorti tqis li din ix-xilja ma gietx pruvata bl-ebda mod mill-attri¢i. Il-
persuna involuta nnifisha xehdet (ukoll f’kontro-ezami akkanit) Ii hija ma
tkellmitx dwar l-attrici mal-membiri tal-Bord fit-tieni intervista. Bl-istess
mod, il-Qorti tqis li sewwasew fost il-membri tal-bord Ii ghazilha bhala
ghalliema ta’ “special needs” kien hemm persuna — Antoinette
Debattista — li kienet membru tal-Bord tal-ewwel intervista. Dwar din il-
persuna l-attri¢i ma ressqet I-ebda Iment u langas ix-xilja li dak il-bord
kien imtebba’ bil-parzjalita;
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llli ghal dawn ir-ragunijiet, il-Qorti tasal ghall-fehma |i l-attrici ma
sehhiliex turi tajjeb li d-decizjoni minnha attakkata ttiehdet b’mod
abbuziv jew irragonevoli, u ghalhekk, mhijiex sejra tintlaga’ I-ewwel
talba taghha;

llli ladarba |-Qorti qieghda tasal ghal din il-fehma, ma hemm I|-ebda

htiega Ii tqis it-tliet talbiet attrici I-ohrajn, ghaliex dawn huma
konsegwenzjali ghall-ewwel talba’.

10. Permezz tal-ewwel aggravju taghha I-attri¢i appellanti tilmentailli I-

Ewwel Qorti gieset biss jekk I-adir tad-Direttur konvenut imurx kontra I-ligi
jew il-prattika. Tghid li I-Qorti tal-ewwel grad nagset milli tezamina jekk
il-pro¢edura adoperata waqt it-tieni interview, fejn i¢-Chairman kien
wiehed mill-membri fuq I-ewwel bord, tmurx kontra d-dettami tad-dritt
naturali. L-attrici tinsisti li tali pro¢edura kienet fil-fatt leziva tad-dritt ghal
smigh xieraq minn bord indipendenti u imparzjali. In sostenn ta’ dan, hija
tikkwota gurisprudenza, kemm lokali u kif ukoll tal-Qorti Ewropea ghad-

Drittijiet tal-Bniedem [QEDB].

11.  Mill-atti jirrizulta illi:

11.1. L-attrici ggradwat mill-Universita ta’ Malta bhala ghalliema lejn I-

ahhar tas-sena 20072;

2 Fol. 60.
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11.2. F’'Marzu tal-2008 bdiet tahdem bhala ghalliema ‘supply’ fl-Iskola
Primarja taz-Zejtun. Dan fuq bazi temporanja ghal dik is-sena

skolastika3:

11.3. Ghas-sena skolastika sucéessiva (2008/2009) regghet giet
ingaggata fuq bazi temporanja, bhala ghalliema ‘supply’ fl-Iskola

Primarja ta’ Hal Kirkop?;

11.4. L-attrici nghatat l-istess impjieg bhala ghalliema ‘supply’ tal-
primarja ghas-sena skolastika 2009/2010°. Matul dak il-kuntratt (li kien
ghall-perjodu bejn I-24 ta’ Settembru 2009 u t-22 ta’ Settembru 2010)
ghamlet ukoll kors dwar ‘Effective School and Classroom Practices’,

kif mitlub mid-Dipartiment®;

11.5. Ghas-sena skolastika 2010/2011 gie deciz illi kull applikant
bhala supply teacher ried jaghmel interview, inkluz dawk li fis-snin
precedenti kienu hadmu f'dik il-kariga’. B’hekk, meta I-attri¢i applikat
biex fdik is-sena skolastika terga’ tinhatar fl-istess kariga, issejhet

ghall-intervista®;

3 Fol. 49, 58.
4 Fol. 29, 58.
5 Fol. 58.

6 Fol. 29, 32.
7 Fol. 106.

8 Fol. 29.
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11.6. L-intervista saret fl-14 ta’ Settembru, 2010 quddiem Bord
kompost minn Anthony Pace bhala Chairperson u Antoinette
Debattista u Anthony Farrugia bhala membri. Inizjalment gamet
kwistjoni ghaliex I-attri¢i rrifjutat li tipproduci certifikat originali tal-GCE
jew Matsec fl-Ingliz, Malti u Matematika. Madankollu, I-intervista saret
xorta wahda u l-attri¢i nghatat 124 marka minn massimu ta’ 300 marka.

Peress li I-pass mark kienet 150, l-attrici m’ghaddietx®;

11.7. Skont rapport imhejji mill-istess interviewing Bord'?, fejn gew
spjegati fid-dettall il-marki li nghataw (jew ahjar ma nghatawx) lill-attrici

ghal kull kategorija, gie konkluz illi I-attrici:

“conspicuously lacks any basic knowledge of pedagogy and as such
she was not deemed suitable for primary school teaching”.11

11.8. L-attrici Imentat ghaliex dehrilha li c-Chairman tal-Bord kien
pregudikat kontriha. Wara li baqghet tinsisti saret eccezzjoni u
inghatat l-opportunita li terga’ taghmel I-intervista. Dan mhux ghaliex
il-konvenuti sabu bazi fl-allegazjonijiet li ghamlet, izda semplicement

ghaliex riedu jserrhulha rasha'?;

11.9. It-tieni intervista saret fl-24 ta’ Settembru 2010 quddiem

interviewing board kompost minn Anthony Farrugia bhala Chairperson,

9 Fol. 72, 53.
10 Fol. 71.

11 Fol. 127.
12 Fol. 117.
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u Marie Claire Mifsud u David Agius Muscat bhala membri. F’dik I-
intervista l-attrici kisbet 108 marka u ghalhekk, ghal darb’ ohra, hija ma

ottjenietx il-marka minima mehtiega (150 marka minn 300 marka);

11.10. F'rapport sussegwenti I-istess Bord spjega li I-membri
kienu waslu ghall-fehma unanima li |-prestazzjoni tal-attrici f'dik I-

intervista kienet:

‘far below average and in spite of continuous prompting by the board
members, through the entire interview, the applicant’s responses were
very vague and generic without any reference whatsoever to any
specific subject content, teaching methodology or pedagogical
principles. This occurred in spite of the fact that at various points during
the interview questions were repeated or even rephrased to ensure that
the applicant understood what was being asked ...

In view of the above, after very careful considerations, the Interview
Board unanimously concluded that Ms Vincianne does not possess the
aptitude and skills required to cope in a primary classroom and thus act
as a Supply Teacher within this sector”.

11.11. Konsegwentement, fit-13 ta’ Ottubru 2010 I-attri¢i giet
infurmata li ma ntghazlitx bhala supply teacher tal-primarja3.
Sussegwentment, giet ukoll informata bir-ragunijiet shah ghalfejn ma

kinitx ghaddiet mit-tieni intervista4;

13 Fol. 53.
14 Fol. 86 — 87.
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11.12. It-tagsima tar-rekords tad-Dipartiment tal-Edukazzjoni giet
infurmata li I-kuntratt ta’ impjieg tal-attrici, li ntemm fit-23 ta’ Settembru

2010, ma giex imgedded?®;

11.13.  Ftit xhur wara (Dicembru 2010) I-attri¢i applikat ghal ‘Supply
Teacher — Special Schools’ u wara intervista giet approvata u
maghzula biex tahdem f'dik il-pozizzjoni. Ghalhekk il-pretensjoni ghad-
danni hi b’referenza ghall-perjodu 22 ta’ Settembru 2010 sas-6 ta’

Dicembru 201016,

12. Mhemmx kontestazzjoni dwar il-fatt li Anthony Farrugia, ufficjal
ezekuttiv fid-Dipartiment ghall-Kwalita u Standards fl-Edukazzjoni, kien
membru fuq il-Bord li ghamel interview lill-attrici fl-14 ta’ Settembru, 2010
[I-“ewwel interview”] u wkoll Chairman fl-interviewing bord tal-24 ta’

Settembru 2010 [it-“tieni interview”].

13. Fil-kaz ta’ Micallef v. Malta'’, dec¢iz mill-Grand Chamber tal-QEDB

fil-15 ta’ Ottubru 2009, inghad hekk dwar il-kuncett ta’ imparzjalita fil-

kuntest tad-dritt ghal smigh xieraq:

“93. Impatrtiality normally denotes the absence of prejudice or bias and
its existence or otherwise can be tested in various ways. According to
the Court’s constant case-law, the existence of impartiality for the
purposes of Article 6 8 1 must be determined according to a subjective
test where regard must be had to the personal conviction and behaviour

15 Fol. 85, 88.
16 Fol. 31.
17 Application Number 17056/06.
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of a particular judge, that is, whether the judge held any personal
prejudice or bias in a given case; and also according to an objective
test, that is to say by ascertaining whether the tribunal itself and, among
other aspects, its composition, offered sufficient guarantees to exclude
any legitimate doubt in respect of its impartiality (see, inter alia, Fey v.
Austria, 24 February 1993, 88 27, 28 and 30, Series A no. 255-A, and
Wettstein v. Switzerland, no. 33958/96, § 42, ECHR 2000-XIl).

94. As to the subjective test, the principle that a tribunal shall be
presumed to be free of personal prejudice or partiality is long-
established in the case-law of the Court (see, for example, Kyprianou
v. Cyprus [GC], no. 73797/01, § 119, ECHR 2005-XIIl). The Court has
held that the personal impartiality of a judge must be presumed until
there is proof to the contrary (see Wettstein, cited above, 8§ 43). As
regards the type of proof required, the Court has, for example, sought
to ascertain whether a judge has displayed hostility or ill will for personal
reasons (see De Cubber v. Belgium, 26 October 1984, § 25, Series A
no. 86).

95. In the vast majority of cases raising impatrtiality issues the Court has
focused on the objective test. However, there is no watertight division
between subjective and objective impartiality since the conduct of a
judge may not only prompt objectively held misgivings as to impartiality
from the point of view of the external observer (objective test) but may
also go to the issue of his or her personal conviction (subjective test)
(see Kyprianou, cited above, 8§ 119). Thus, in some cases where it may
be difficult to procure evidence with which to rebut the presumption of
the judge’s subjective impartiality, the requirement of objective
impartiality provides a further important guarantee (see Pullar v. the
United Kingdom, 10 June 1996, 8§ 32, Reports 1996-III).

96. As to the objective test, it must be determined whether, quite apart
from the judge’s conduct, there are ascertainable facts which may raise
doubts as to his impartiality. This implies that, in deciding whether in a
given case there is a legitimate reason to fear that a particular judge or
a body sitting as a bench lacks impatrtiality, the standpoint of the person
concerned is important but not decisive. What is decisive is whether
this fear can be held to be objectively justified (see Wettstein, cited
above, § 44, and Ferrantelli and Santangelo v. Italy, 7 August 1996, 8§
58, Reports 1996-III).

97. The objective test mostly concerns hierarchical or other links
between the judge and other actors in the proceedings (see court
martial cases, for example, Miller and Others v. the United Kingdom,
nos. 45825/99, 45826/99 and 45827/99, 26 October 2004; see also
cases regarding the dual role of a judge, for example, Meznaric v.
Croatia, no. 71615/01, 15 July 2005, 8§ 36, and Wettstein, cited above,
§ 47, where the lawyer representing the applicant’'s opponents
subsequently judged the applicant in a single set of proceedings and
overlapping proceedings respectively) which objectively justify
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misgivings as to the impartiality of the tribunal, and thus fail to meet the
Convention standard under the objective test (see Kyprianou, cited
above, 8 121). It must therefore be decided in each individual case
whether the relationship in question is of such a nature and degree as
to indicate a lack of impartiality on the part of the tribunal (see Pullar,
cited above, § 38).

98. In this respect even appearances may be of a certain importance
or, in other words, ‘justice must not only be done, it must also be seen
to be done” (see De Cubber, cited above, 8 26). What is at stake is the
confidence which the courts in a democratic society must inspire in the
public. Thus, any judge in respect of whom there is a legitimate reason
to fear a lack of impartiality must withdraw (see Castillo Algar v. Spain,
28 October 1998, § 45, Reports 1998-VIII).

99. Moreover, in order that the courts may inspire in the public the
confidence which is indispensable, account must also be taken of
guestions of internal organisation (see Piersack v. Belgium, 1 October
1982, § 30 (d), Series A no. 53). The existence of national procedures
for ensuring impartiality, namely rules regulating the withdrawal of
judges, is a relevant factor. Such rules manifest the national
legislature’s concern to remove all reasonable doubts as to the
impartiality of the judge or court concerned and constitute an attempt
to ensure impatrtiality by eliminating the causes of such concerns. In
addition to ensuring the absence of actual bias, they are directed at
removing any appearance of partiality and so serve to promote the
confidence which the courts in a democratic society must inspire in the
public (see MezZnaric, cited above, § 27). The Court will take such rules
into account when making its own assessment as to whether a tribunal
was impartial and, in particular, whether the applicant’s fears can be
held to be objectively justified (see, mutatis mutandis, Pescador Valero
v. Spain, no. 62435/00, 88§ 24-29, ECHR 2003-VII)”.

14. F’dan il-kaz, I-intervisti li skont I-attri¢i saru kontra d-dettami tad-
dritt naturali jikkonsistu fi pro¢edura ta’ ghazla ghall-mili ta’ vakanza mad-
Dipartiment tal-Edukazzjoni. Process li b’'mod eééezzjonalil® gie ripetut
darbtejn. Dan ghaliex bil-buona grazia tad-direttur konvenut sabiex
jelimina kull dubju li gajmet I-attrici dwar irregolaritajiet / bias fil-process

tal-ewwel intervistal®.

18 Fol. 117.
19 Fol. 117.
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15. Alfred Mallia, in rapprezentanza tad-Direttur Generali konvenut,
spjega?® li dak iz-zmien supply teachers ma kinux jigu ngaggati taht sejha
tal-Kummissjoni ghas-Servizz Pubbliku izda direttament mid-Dipartiment
tal-Edukazzjoni. Madankollu, ghall-finijiet ta’ trasparenza, id-Dipartiment
kien jipprova jzomm man-normi / guidelines / marking system tal-
Kummissjoni. Fil-prassi dan kien isir billi, a benefi¢c¢ju tal-applikanti stess,
jinhatar bord kompost minn tliet education officers kompetenti fis-suggett

u / jew settur inkwistjoni.

16. Ghalhekk, fil-kaz tal-ewwel intervista li saret lill-attri¢i, il-Bord gie
kompost minn tliet education officers fis-settur primarju. Meta mbaghad
I-attri¢i kkontestat dik id-decizjoni u nghatat I-opportunita li terga’ taghmel
intervista ohra, Mallia jghid li d-Dipartiment kellu diffikulta jahtar |-
interviewing bord ghaliex education officers fis-settur primarju kien hemm
biss tlieta. Ghalhekk, appunataw bhala chairperson lil Anthony Farrugia,
li kien membru fl-ewwel bord, u mieghu hatru education officer tal-Malti li
kien ged jiehu hsieb is-settur primarju u education officer ta’ school audit

li fil-karriera taghha kienet ghalliema tal-primarja.

17. Fl-appell taghha I-attri¢i tiimenta hekk:

‘possibbli li d-dipartiment appellat m’ghandux sitta min-nies li huma
kkwalifikati biex joqoghdu fuq bord ta’ ghazla?”

20 Fol. 113 et seq., fol. 138 et seq.
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18. Jekk l-appellanti kellha dak id-dubju, setghet ikkonfrontat lix-xhud
dwar hekk in kontroezami. Mill-atti izda m’hemm ebda prova li xxejjen ix-
xhieda ta’ Alfred Mallia. Anzi, il-fatt li fiz-zmien inkwistjoni d-Dipartiment
kellu biss tliet education officers fil-primarja gie kkonfermat ukoll minn

Anthony Pace, li kien ic-chairperson fl-ewwel interviewing bord?*.

19. Fl-appell taghha I-attrici tallega wkoll illi:

‘Huwa ovvja li bhala chairman fit-tieni bord awtomatikament ser
jipprova jikkonferma d-decizjoni li ha I-ewwel bord li kien parti fiha hu
stess”.

20. Din hija biss insinwazzjoni gratuwita li ma tirrizulta sorretta minn
ebda prova. F’kull kaz, Anthony Farrugia kien biss membru minn tlieta li
pogga fuq l-ewwel u t-tieni interviewing bord. 1z-zewd memobri |-ohra
kienu persuni differenti u kull wiehed minnhom seta’, kieku ma qabilx mal-
membri I-ohra, ghamel minority report li kien iwassal biex il-process jerga’
jigi skrutinjat flivell oghla?2. Dan jikkonferma li I-prassi mhaddna mid-
Dipartiment ma taghti ebda dritt lic-Chairperson jimponi r-rieda tieghu fuq

l-ohrajn?3,

21 Fol. 206.

22 Ara x-xhieda ta’ Alfred Mallia a fol. 115 fejn jghid li meta jigri hekk issir deliberazzjoni ohra,
generalment mill-Kummissjoni ghas-Servizz Pubbliku.

2 Fol. 117.
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21. Fuq kollox, munita b’rendikont komplet tal-marki li nghatat fiz-zewg
intervisti*, u kif ukoll zewg rapporti dettaljati li jaghtu spjegazzjoni
estensiva dwar x'wassal lill-ewwel interviewing board u lit-tieni
interviewing board jaghtuha I-marki li tawha?®, l-attrici mkien ma pprovat

li kien jisthoqqilha marka ahjar.

22. Fittra minnha mibghuta lid-Dipartiment tal-Edukazzjoni [-attriCi
Imentat biss li kellha tinghata ‘some points’ ghall-kwalifiki taghha ta’
PGCE u BA Hons fl-Istorja?®. Pretiza li m’ghandha xejn x’jagsam mal-
allegat nugqgas ta’ imparzjalita tal-membri tal-bord. Huwa izda kriterju
oggettiv ibbazat fuq ir-regoli ta¢-Civil fejn, bhala regola, ma jinghatawx

marki addizzjonali ghal entry requirements?’.

23. lrrispettivament minn dan, l-attri¢i lanqgas ma ppruvat illi, kieku
nghatat xi marki ghall-kwalifiki taghha ta’ PGCE u BA Hons fl-Istorja, hija
kienet se tikseb il-pass mark mentiega. Fi kliem iehor, minn imkien ma
jirrizulta illi kieku hija nghatat ‘some marks’ ghal dawk il-kwalifiki, b’Zzieda
mal-124 marka fl-ewwel intervista jew mal-108 marka fit-tieni intervista,
hija kienet se tikseb il-puntegd mehtieg (150 marka) biex tghaddi mill-
intervista ghall-post ta’ supply teacher. Ghalhekk, fkull kaz, I-ilment

taghha ma jwassal imkien.

24 Fol. 72, 81.

25 Fol. 71, 77 — 80.
26 Fol. 69.

27 Fol.198.
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24. Kwantu ghall-fatt li fis-snin prec¢edenti |-attri¢i kemme-il darba kienet
gietingaggata bhala supply teacher, jirrizulta li hija diet tabilhagqq moghtija
marki ghall-esperjenza taghha fis-settur (20 marka). Dan apparti |-10
marki li nghatawlha ghat-teaching practice matul I-istudji taghha.
B’dagshekk izda ma kellhiex dritt awtomatiku i, irrispettivament mill-marki
insufficjenti li |-attri¢i kisbet ghal ‘professional knowledge’ u ‘personal

qualities’, terda’ tinhatar f'tali kariga, kif minnha pretiz.

25. F’dak ir-rigward, il-membri tal-Bord (kemm Il-ewwel wiehed u kif
ukoll it-tieni wiehed) taw spjegazzjoni ¢ara u dettaljata ghalfejn I-attrici
m’ghaddietx. Hekk perezempiju, fit-tieni intervista, mistogsija dwar
principji bazi¢i ta’ NMC [-attri¢i ma qalitx X’ ghandhom jghallmu |-ghalliema
tal-primarja; naqgset issemmi I-prinCipji bazi¢i tal-pedagogija; naqgset
issemmi s-sillabu li ghalliema ghandha tikkonsulta meta thejji sheme of
work ghal sena skolastika, u sahansitra ma kinitx kapaci tispelli I-kelma
‘U’ (and)?®. Dan l-attrici ma nnegatux u ma tat I-ebda spjegazzjoni li
tikkontradic¢i dak li jinghad fir-rapport. Rilevanti wkoll li mir-rapporti li saru
b’referenza ghall-ewwel u t-tieni Bord, jidher li saru l-istess domandi u |-

attrici tat l-istess twegibiet li evidentement ma kinux sodisfacenti.

28 Fol. 77 et seq.
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26. Finalment, l-attrici ghamlet |-argument li wara |i falliet it-tieni
intervista ghal supply teacher, ghaddiet b’su¢cess I-intervista ghal supply

teacher fi special schools.

27. Fattwalment dan huwa minnu. Dan izda ma jfissirx li I-marki li
nghatat fl-intervista ghal supply teacher kienu rizultat ta’ decizjoni

abbuziva, kif tallega.

28. Fl-ewwel lok, kull intervista hi stand alone u allura tiddependi minn
kif wiehed iwiegeb ghad-domandi i jsirulu?®. F’kull kaz, il-professional
knowledge mehntieg bhala supply teacher tal-primarja mhuwiex I-istess
bhal dak mehtieg fi skola specjali®°. Alfred Mallia fil-fatt spjega li fi skejjel
specjali t-tfal jitghallmu life skills aktar milli suggetti akkademici u allura
m’hemmx bzonn i ghalliem ikun dagstant conversant ma’ suggetti

akkademici bhalma hija I-grammatika Maltija u I-grammatika Ingliza3!.

29. Ghalhekk, l-allegazzjoni li [-attrici falliet I-intervisti inkwistjoni
minhabba nuqgas ta’ smigh xieraq konsegwenti ghal nuqggas ta’

imparzjalita ta’ xi membru tal-Bord, tfalli t-test sostantiv.

29 Fol. 132.
30 Fol. 118.
31 Fol. 140.
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30. 1l-Qorti tosserva wkoll li I-ewwel talba tar-rikors manhluf li bih |-attrici
fethet il-kawza hi sabiex jigi dikjarat li d-decizjoni li I-attri¢i ma tghaddix I-
intervista tal-24 ta’ Settembru 2010 hi abbuziva “... peress illi kienet
irragonevoli u dan a tenur I-artikolu 469A(1)(b) tal-Kap. 12 tal-Ligijiet ta’
Malta”. Fir-rikors mahluf ma saret |-ebda talba sabiex jigi dikjarat li kien

hemm ksur tal-princ¢ipji tal-gustizzja naturali.

31. Rilevanti wkoll [-osservazzjoni li ghamlet I-Ewwel Qorti li fost il-
membri tal-bord li ghazilha bhala ghalliema fil-qasam ta’ special
education, wahda mill-membri tal-Bord (Antoinette Debattista) kienet
ukoll membru tal-Bord li intervista lill-attric¢i t-tieni darba ghall-kariga ta’
ghalliema fil-primarja. Dwar dak il-Bord [-attrici ma Imentatx li kien
parzjali, minkejja li ftit xhur wara |-imsemmija persuna kienet membru fil-
Bord li m’ghaddiex lill-attrici ghat-tieni darba ghall-kariga ta’ ghalliema fil-

primarja.

32. Kwantu ghat-test oggettiv, I-attri¢i tikkwota bosta sentenzi fosthom

San Leonardo Band Club v. Malta deciza mill-Qorti Ewropea ghad-

Drittijiet tal-Bniedem [QEDB] fid-29 ta’ Lulju 2014.

33. ll-kaz ta’ San Leonardo Band Club kien jitratta pro¢edura ta’
ritrattazzjoni li giet assenjata lill-Qorti tal-Appell kif komposta mill-istess

tliet Imhallfin li semghu u ddecidew il-kaz fi stadju tal-appell. Ghalhekk,

it-tliet Imhallfin inkwistjoni kellhom jiddec¢iedu jekk is-sentenza attakkata,

deciza minnhom stess, kinitx affetta minn zball. [I-QEDB qieset din i¢-
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¢irkostanza bhala suffi¢jenti biex tqis oggettivament gustifikata I-biza’ tas-

socjeta applikanti dwar in-nuggas ta’ imparzjalita tal-Qorti tal-Appell.

34. It-tieniintervista li saret lill-attrici kienet pro¢edura ex novo. B’zieda
ma’ dan, Anthony Farrugia kien biss wiehed minn tliet membri li pogga
fuq lI-ewwel u t-tieni bord. Kif diga nghad, iz-zewd membri I-ohra kienu
differenti. Punt ferm rilevanti fil-kuntest tal-fatt li fl-intervisti li saru lill-attrici
ghall-post ta’ supply teacher hadd mill-membri m’ghamel minority report.

ll-provi juru li d-decizjoni tat-tieni Bord kienet wahda unanima.

35. Langas ma jghin it-tezi attri¢i d-digriet moghti mill-Qorti fil-kawza fl-

ismijiet Albert Attard et v. Awtorita ghat-Trasport Malta billi fdak il-

kaz il-Qorti li riedet tiddec¢iedi dwar mandat ta’ inibizzjoni li dwaru kienet

diga esprimiet ruhha, kienet komposta mill-istess Imhallef.

36. Fl-assjem tac-cCirkostanzi ta’ dan il-kaz, ma jirrizultawx ghalhekk |-
estremi sabiex il-Qorti tikkonkludi li I-Bord kif kompost fit-tieni intervista
(tal-24 ta’ Settembru 2010) naqas I-istandard ta’ imparzjalita oggettiva kif

allegat mill-attrici appellanti.

37. Ghaldagstant, tichad I-ewwel aggravju.

38. llli permezz tat-tieni aggravju l-attrici tiimenta mbaghad illi waqt I-

ewwel interview ic-Chairman tal-bord, Anthony Pace, kellu fidejh rapport
kontriha li ma kellux jiehu konjizzjoni tieghu u b’hekk kien diga pregudikat

kontriha.
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39. Dan l-aggravju jitlef kull rilevanza fil-kuntest tal-fatt illi, wara li I-
attri¢i Imentat mad-Dipartiment dwar Il-allegat nuggas ta’ imparzjalita ta’
Anthony Pace bhala chairperson fl-ewwel intervista li saritilha, saret
ectezzjoni maghha u nghatat |-opportunita (bla pre¢edent) li taghmel

intervista ohra fejn Pace ma kienx membru32,

40. Fkull kaz mill-provi hu ¢ar li l-attrici marret hazin fl-intervisti
minhabba I-mod kif wiegbet ghad-domandi. Fil-kaz tal-ewwel intervista
Pace kien membru minn tlieta. |z-zewd membri |-ohra, b’mod
indipendenti, esprimew l-istess fehma tieghu, ossia li hija kienet niegsa
minn kull gharfien baziku tal-pedagogija u bhala tali ma kinitx megjusa

xierqa ghat-taghlim tal-iskola primarja.

Decizjoni.

Ghal dawn il-motivi tichad l-appell tal-attri¢i bl-ispejjez kontriha.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm

%2 Fol.117.
%3 Fol. 126, 71.
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