App. Civ. 512/16/1

QORTI TAL-APPELL
IMHALLFIN
S.T.O. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMHALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 18 ta’ Gunju, 2024.

Numru 15

Rikors numru 512/16/1 AF

M & Z (Marketing) Limited (C-23061)
V.

Darren Casha

Preliminari:

1. Fit-28 ta’ Gunju 2016 is-sodjeta attri¢i intavolat din il-kawza kontra

I-konvenut Darren Casha fejn talbet li jigi dikjarat debitur favur taghha
ghas-somma ta’ €54,613.34 (rapprezentanti merkanzija fornita minnha) u
biex jigi kkundannat ihallasha tali somma, oltre mghaxijiet sad-data tal-

pagament effettiv.
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2. Fis-sentenza taghha tas-17_ta’ Gunju 2019 il-Prim’Awla tal-Qorti

Civili gieset li s-sodjeta attrici ma rnexxilhiex tipprova li I-konvenut kien
assuma l-obbligu ghall-hlas fismu personali u ghalhekk illiberatu mill-
osservanza tal-gudizzju u ordnat li I-ispejjez kellhom jithallsu mis-socjeta

attrici.

3. Is-socjeta attri¢i hassitha aggravata b’tali decizjoni u ghalhekk fl-4

ta’ Lulju 2019 interponiet appell quddiem din il-Qorti fejn talbitha thassar

is-sentenza appellata, “u dan billi tichad [-e¢cezzjonijiet tal-intimat

appellat, u tilga’ t-talbiet kollha tas-socjeta appellanti, bl-ispejjez taz-zewg

istanzi kontra l-intimat appellat.”

4. Ghall-intendiment ahjar ta’ dan Il-appell din il-Qorti qieghda

tirriproduci s-sentenza appellata:

“lI-Qorti:

Rat ir-rikors mahluf tas-socjeta attrici M & Z (Marketing) Limited, i
permezz tieghu wara li gie premess illi:

Is-socjeta rikorrenti pprovdiet lis-socjeta Cassar & Schembri
(Marketing) Limited b’'merkanzija, u dan fil-kors tal-operat normali
taghha bhala distributur ta’ prodotti.

F'Gunju tas-sena 2014, is-socjeta Erom Trading Limited infurmat lis-
socjeta rikorrenti, bhalma ghamlet ma“ fornituri ohra, illi I-istess socjeta
intimata kienet akkwistat u b’hekk assumiet r-responsabbilita tad-djun,
kemm dawk passati kif ukoll dawk futuri, dovuti mis-socjeta Cassar &
Schembri (Marketing) Limited lis-socjeta rikorrenti, u dan skond avviz li
kopja tieghu geghda tigi hawn annessa u mmarkata bhala Dok. A.

A bazi ta’ din l-assunzjoni tad-djun dovuti, s-socjeta rikorrenti bagghet
tipprovdi I-merkanzija lis-socjeta Erom Trading Limited, li minn naha
taghhom bdiet ukoll thallas lis-socjeta rikorrenti bilanci dovuti lis-socjeta
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rikorrenti mis-socjeta Cassar & Schembri (Marketing) Limited.

Is-socjeta rikorrenti accettat li tibga’ tissupplixxi I-merkanzija lis-socjeta
Erom Trading Limited anke a bazi tal-fatt illi hija kienet geghda tohrog
l-invoices taghha fuq id-Diretturi tal-istess socjeta intimata flimkien u in
solidum mas-socjeta Erom Trading Limited.

L-intimat Darren Casha kien direttur tas-socjeta Erom Trading Limited
minn mindu din l-istess giet kostitwita u hekk kien ghadu sakemm dina
[-Onorabbli Qorti ordnat l-istralc taghha permezz ta“ decizjoni tat-30 ta’
April 2015 (rikors numru 1153/2014 JZM).

L-invoices mill-1 ta’ Lulju 2014 sal-1 ta’ Ottubru 2014, Ii lkoll ikopru
transazzjonijiet u bejgh li sar mis-socjeta rikorrenti minn wara li s-
socjeta intimata assumiet ir-responsabbilita tal-operat kif ukoll tal-
passiv, ghadhom mhux imhallsa, la mis-socjeta Erom Trading Limited
u lanqas mill-intimat, u dan minkejja illi I-merkanzija giet ricevuta u
accettata mis-socjeta intimata.

L-ammont dovut huwa ta’ erba’ u hamsin elf sitt mija u tlettax-il Ewro u
erbgha u tletin centezmu (€54,613.34), u dan kif jirrizulta mill-istatement
hawn annessa u mmarkata bhala Dok. B.

Minkejja diversi talbiet ghall-hlas u diversi lagghat mal-intimat Casha
fejn dan dejjem wieghed illi ser ihallas, sal-lum il-hlas baga’ ma sarx.

Is-socjeta rikorrenti geghda tibbaza t-talba taghha fil-konfront ta’ intimat
Casha u dan a bazi tal-fatt illi huwa, fil-kapacita tieghu ta’ direttur,
accetta i jixtri merkanzija minghand is-socjeta rikorrenti liema
merkanzija kienet geghda tigi hekk mibjugha lis-socjeta Erom Trading
Limited bil-patt li I-kreditu kien gieghed jigi assunt kemm mill-istess
socjeta Erom Trading Limited kif ukoll personalment u solidalment mid-
Diretturi tal-istess socjeta.

L-ammont ta’ erba’ u hamsin elf sitt mija u tlettax-il Ewro u erbgha u
tletin centezmu (€54,613.34) huwa cert, likwidu u li ghalaq u b’hekk
dovut, u li ma jikkonsistix fl-ezekuzzjoni ta’ fatt, u ghalhekk ghandu
jithallas.

Fil-fehma tas-socjeta rikorrenti, u skond safejn taf I-istess socjeta, |-
intimat Darren Casha m“ghandux eccezzjonijiet X’iressaq ghal din it-

talba, tant illi debitament notifikat b‘interpellazzjoni tramite ittra
gudizzjarja tad-29 ta’ Frar 2016, I-istess intimat Darren Casha baga"“
ma wegibx.

lI-fatti li jifformaw parti mill-kontenut tal-premessi huma Ikoll maghrufa
mir-rikorrenti.

Intalbet din il-Qorti sabiex:
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1. Tipprocedi ghas-sentenza skond it-talba tas-socjeta rikorrenti
b’dispensa tas-smigh tal-kawza ai termini tal-artikolu 167 et seq tal-
Kap. 12 tal-Ligijiet ta’ Malta;

2. Tiddikjara lil Darren Casha debitur favur is-socjeta rikorrenti
ghas-somma ta’ erba’ u hamsin elf sitt mija u tlettax-il Ewro u erbgha
u tletin centezmu (€54,613.34);

3. Tikkundanna lil Darren Casha ihallas lis-socjeta rikorrenti s-
somma ta’ erba’ u hamsin elf sitt mija u tlettax-il Ewro u erbgha u
tletin centezmu (€54,613.34), u dan oltre imghaxijiet sad-data tal-
pagament effettiv;

B’riserva ghal kull azzjoni ohra spettanti lill-istess rikorrenti.
Bl-ispejjez kontra |-intimat, inkluz tal-ittra ufficcjali numru 724/2016.
Rat id-dokumenti annessi.

Rat illi I-kawza giet appuntata ghall-udjenza tal-4 ta’ Ottubru 2016 u
peress illi I-Qorti gieset li I-konvenut seta’ kellu ec¢ezzjonijiet xi jressaq,
inghata ghoxrin jum Zzmien sabiex jipprezenta |-ec¢ezzjonijiet tieghu
ghar-rikors manhluf tal-attrici.

Rat ir-risposta mahlufa tal-konvenut Darren Casha, li permezz taghha
eccepixxa illi:

Ma hemm ebda relazzjoni guridika bejn il-partijiet.

L-eccipjenti ma hux il-legittimu kontradittur tas-socjeta attrici — il-
pretensjonijiet attrici kellhom jigu rivolti lejn More Supermarkets
(Hamrun) Ltd u/jew is-socjeta Erom Trading Ltd [jew min minnhom], li
din tal-ahhar illum jirrapprezentaha I-istralcjarju I|-Avukat Kevin
Azzopardi. Mill-hames premessa tar-Rikors Mahluf jirrizulta li s-socjeta
attrici kienet ben konsapevoli tal-fatt li Erom Trading Ltd ghaddejja
proceduri ta’ stralc.

Assolutament ma hux minnu li I-eccipjenti qatt ta xi garanzija personali
sabiex jaghmel tajjeb personalment ghal djun ta’ Erom Trading Ltd jew
More Supermarkets (Hamrun) Ltd u ghaldagstant id-9 premessa tar-
Rikors Mahluf hija kontestata.

L-eccipjenti ma assuma ebda obbligu hu ghan-nom ta’ terzi debituri jew
allegati debituri, tas-socjeta attrici li jista’ jrendih debitur wahdu jew in
solidum versu s-socjeta attrici.

It-talbiet attrici huma nfondati fil-fatt u fid-dritt.

Salv eccezzjonijiet ulterjuri.
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Semghet ix-xhieda prodotti.

Rat in-noti ta’ sottomissjonijiet tal-partijiet.
Semghet it-trattazzjoni finali tal-partijiet.
Rat illi I-kawza thalliet ghas-sentenza.
Rat I-atti kollha tal-kawza.

Ikkunsidrat illi din hija kawza ghall-kundanna ghall-hlas ta’ kreditu
rapprezentanti merkanzija mibjugha mill-attrici lis-socjeta Erom Trading
Limited, li taghha |-konvenut kien u ghadu direttur. Dan peress illi I-attrici
tikkontendi li I-konvenut accetta li jassumi |-obbligu tal-hlas
personalment u solidalment flimkien ma’ Erom Trading Limited. Mill-
provi prodotti jirrizulta li s-so¢jeta attrici bhala distributur ta’ prodotti
kienet tforni lis-so¢jeta Cassar & Schembri (Marketing) Limited
b’merkanzija li din tal-ahhar kienet tbiegh fil-hwienet taghha bl-isem ta’
More Supermarkets.

Permezz ta’ ittra datata biss Gunju tal-2014, il-konvenut baghat jinforma
lill-attrici li s-socjeta Erom Trading Limited kienet assumiet I-attiv u
passiv tas-socjeta Cassar & Schembri (Marketing) Limited. Wara
laggha li sehhet bejn Paul Camilleri ghan-nom tal-attric¢i u I-konvenut, I-
attrici accettat li tforni lil Erom Trading Limited bil-merkanzija abbazi tal-
istess arrangamenti li I-attrici kellha ma’ Cassar & Schembri (Marketing)
Limited.

Skont Paul Camilleri, huwa kien ghamilha ¢ara mal-konvenut illi d-
diretturi ta’” Erom Trading Limited kellhom jassumu personalment I-
obbligu tal-hlas solidalment flimkien mal-kumpannija li huma
jirrapprezentaw. Fil-fatt, I-attri¢i kienet adottat il-prassi li kull fattura li
tohrog lill-kumpanniji li tinnegozja maghhom, inkluz allura kull fattura
indirizzata lil Erom Trading Limited, tigi ndirizzata lid-diretturi in solidum
flimkien mas-socjeta li tkun gieghda tirCievi I-merkanzija, f'dan il-kaz
Erom Trading Limited.

Mhux kontestat illi Erom Trading Limited wagfet thallas id-djun taghha
u fil-fatt quddiem din il-Qorti diversament presjeduta hemm pendenti
proceduri ghax-xoljiment u stral¢ taghha. Langas ma huwa kontestat illi
lill-attri¢i hija dovuta minghand Erom Trading Limited is-somma ta“
€54,613.34, rapprezentanti merkanzija fornuta u mhux imhallsa. II-
fatturi mhux imhallsa jirrisalu ghall-perjodu bejn I-1 ta’ Lulju u I-1 ta’
Ottubru 2014.

Madanakollu, filwaqt illi I-attri¢i tinsisti li ghall-hlas huwa responsabbli
wkoll il-konvenut personalment u solidaiment flimkien ma’ Erom
Trading Limited, il-konvenut je¢¢epixxi li huwa mhuwiex il-legittimu
kontradittur ghat-talbiet attrici stante li m’ghandu l-ebda relazzjoni
guridika maghha ghaliex la qatt ta xi garanzija personali sabiex jaghmel
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tajeb ghad-djun ta’ Erom Trading Limited u langas ma assuma
personalment xi obbligu ghan-nom taghha.

...omissis...

Fis-sottomissjonjiet taghha, l-attri¢i ttenni li mhijex gieghda tghid li |-
konvenut ta xi garanzija personali imma li huwa debitur taghha
solidalment flimkien ma“ Erom Trading Limited. Isegwi ghalhekk li I-
premessa li abbazi taghha I-attrici gieghda titlob hlas minghand il-
konvenut tippresupponi li I-konvenut huwa d-debitur principali taghha
flimkien ma“ Erom Trading Limited ghaliex assuma |-obbligu fismu
personali. Dejjem skont I-attri¢i, dan abbazi tal-fatt illi I-fatturi u I-
merkanzija dejjem gew konsenjati u accettati, fejn il-fatturi dejjem kienu
indirizzati lid-diretturi solidalment ma’ Erom Trading Limited. Paul
Camilleri jinsisti wkoll illi lill-konvenut kien qallu li I-attrici dejjem tesigi li
diretturi ta’ kumpannija jobbligaw ruhhom personalment ghall-hlas
flimkien ma dik il-kumpannija.

In linea ta’ prin€ipju ta’ dritt, I-artikolu 115(1) tal-Kodic¢i tal-Kummerc¢
jistabbilixxi li ‘fl-obbligazzjonijiet kummercjali, hu prezunt, jekk ma jkunx
hemm ftehim kuntrarju, li I-kondebituri huma obbligati in solidum’.

Naturalment, biex ikollok solidarjeta, irid ikollok zewg kondebituri jew
aktar.

...Oomissis...

Applikati dawn il-principji ghall-kawza tal-lum, hija I-fehma konsiderata
ta’ din il-Qorti li I-attrici nagset milli §gib prova soda u rassikuranti sabiex
turi li I-konvenut verament assuma r-responsabbilta ghall-hlas tal-
merkanzija in kwistjoni.

L-attrici ma tistax tistrieh fug I-argument li |-fatturi dejjem kienu jkunu
indirizzati lid-diretturi in solidum ma’ Erom Trading Limited ghaliex ma
gabet I-ebda prova li dawn il-fatturi kienu ac¢c¢ettati mill-konvenut innifsu.
Kwalunkwe accettazzjoni ta’ dak li hemm miktub fuq il-fatturi jista“ biss
jorbot lil Erom Trading Limited. L-istess jista’ jintgal dwar l-argument
taghha li I-merkanzija dejjem giet konsenjata u ac¢cettata. Dan jista’ jkun
li huwa minnu, imma kienet Erom Trading Limited li accettat il-
merkanzija u mhux il-konvenut personalment.

[I-fatt li I-attri¢i adottat il-prassi li |-fatturi kollha johorgu indirizzati lid-
diretturi ta’ kumpannija personalment in solidum ma dik il-kumpannija
ma jfissirx b’dagshekk illi I-attri¢i tkun gieghda torbot lil dak id-direttur
personalment sakemm ma jigix pruvat li l-istess direttur wera b’xi mod
[-akwiexxenza tieghu li jintrabat personalment. Kien ikun differenti kieku
per ezempju I-konvenut iffirma fuq il-fatturi mal-konsenja imma
mhuwiex il-kaz ghaliex il-konvenut xehed illi dawn ma kinux jigu
quddiemu.
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Paul Camilleri isemmi biss laggha wahda fejn allegatament kien
informa lill-konvenut bil-prassi adottata mill-attrici fejn diretturi ta’
kumpannija riedu jassumu responsabbilta ghall-hlas flimkien ma dik il-
kumpannija sabiex |-attri¢i tinnegozja maghhom. Madanakollu, ma taha
l-ebda dettalji dwar Xx’intgal dak inhar sabiex jikkonvin¢i lill-Qorti li I-
konvenut verament accetta |li jassumi din ir-responsabbilta
personalment.

Fir-rigward tax-xhud Dennis Francalanza, li kien il-financial controller
tal-kumpannija li kienet tiggestixxi I-More Supermarkets, minkejja li
spjega li kien jaf li l-attrici dejjem tesigi li d-diretturi jassumu
responsabbilta personali, ma taha I-ebda informazzjoni li tista’ tkun ta’
prova li I-konvenut accetta li jassumi personalment ir-responsabbilta
ghall-hlas flimkien ma’ Erom Trading Limited. Huwa xehed illi la jiftakar
li kien prezenti ghal xi laqgha bejn il-partijiet u lanqas jekk kienx hemm
xi ftehim |i permezz tieghu I-partijiet qablu li I-konvenut jintrabat
personalment. Kull ma kien jaf illi I-attrici dejjem kienet tindirizza I-fatturi
b’dak il-mod, imma kif diga ntgal, b’dagshekk ma ffissirx illi I-konvenut
assuma r-responsabbilta ghall-hlas kif gieghda tippretendi I-attrici.

Sabiex I-attri¢i tirnexxi fit-talbiet taghha, riedet ggib ‘il quddiem provi
“espliciti, inekwivoki u konkludenti” li juru li I-konvenut assuma I-obbligu
ghall-hlas fismu personali, xi haga li |-attrici nagset milli taghmel u
allura I-Qorti m’ghandha I-ebda ghazla hlief |i tistrih fuq il-principju li
actore non probante reus absolvitur biex b’hekk tillibera lill-konvenut
millosservanza tal-gudizzju.

Ghalhekk u ghal dawn ir-ragunijiet, din il-Qorti gieghda tagta’ u
tiddeciedi I-kawza billi filwaqt li tastjeni milli tipprovdi ulterjorment dwar
l-ewwel talba, tilga’ I-e¢cezzjonijiet tal-konvenut u konsegwentment,
tilliberah mill-osservanza tal-gudizzju.

L-ispejjez tal-kawza jithallsu mis-socjeta attrici.

Rikors tal-appell tas-socjeta attrici (04.07.2019):

5.

(i)

L-aggravji tas-socjeta attri¢i, in suc¢int, huma s-segwenti:

L-ewwel aggravju:

Fl-ewwel lok tfakkar li huwa risaput li I-Qorti tal-Appell m’ghandhiex
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tiddisturba |-apprezzament tal-provi li jkun sar mill-Ewwel Qorti hlief
meta jkun hemm ragunijiet serji bizzejjed li jimmeritaw li dan isir. Hija
fil-fatt issostni li tali ragunijiet seriji fil-fatt jirrizultaw, u targumenta illi li
kieku I-Ewwel Qorti ghamlet apprezzament xieraq tal-provi kienet tasal

ghall-konkluzjoni li t-talbiet taghha fil-fatt kellhom jigu milqugha.

(i)  lt-tieni aggravju:

Fit-tieni lok tenfasizza li I-konvenut appellat qatt ma Imenta li I-invoices
kienu ged jigu indirizzati bhala “The Directors, jointly and severally, with
Cassar & Schembri (Marketing) Ltd c/o More Supermarkets (Hamrun)
Ltd.” Issostni li ladarba acécetta tali invoices, kif ukoll aderixxa mal-
pagamenti relatati, huwa kien qieghed jaccetta din ir-relazzjoni

guridika.

(iii)  lt-tielet aggravju:

Fit-tielet lok tghid li mis-sentenza jidher ¢ar li I-Ewwel Qorti donnha ma
evalwatx il-kuncetti tal-invoices u pagamenti relattivi bhala prova
sufficjenti ghat-talba taghha. Tenfasizza li I-invoices juru li r-relazzjoni
mad-direttur Casha kienet wahda diretta ta’ kreditu; issostni li I-invoice
fiha nfisha hija kuntratt kummerd¢jali li johloq drittijiet u obbligi bejn min

ikun hareg l-invoice (il-bejjiegh u kreditur) u lil min tkun indirizzata |-
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invoice (ix-xerrej u debitur).

(iv) Ir-raba’ aggravju:

Fir-raba’ lok, dwar id-difiza tal-konvenut li huwa ma kienx garanti tas-
so¢jeta tieghu, issostni li dan gatt ma gie allegat minnha.
Konsegwentement tghid li -Ewwel Qorti kellha ne¢essarjament tichad

l-ec¢cezzjonijiet tal-konvenut.

Risposta tal-appell tal-konvenut appellat (19.08.2019):

6. lI-konvenut appellat wiegeb biex jaghti r-ragunijiet tieghu ghaliex I-

appell ghandu jigi mi¢hud u s-sentenza kkonfermata, bl-ispejjez taz-zewg

istanzi a karigu tas-socjeta attrici.

Sfond:

7. Is-socjeta attrici M&Z (Marketing) Ltd kienet tforni lis-socjeta

Cassar & Schembri (Marketing) Ltd b’'merkanzija li kienet tinbiegh lill-

konsumatur mill-hwienet More Supermarkets.

8. F’Gunju 2014 il-konvenut Darren Casha kiteb lis-socjeta attrici biex

jinfurmaha li s-socjeta Erom Trading Ltd, li taghha kien direttur, kienet
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gieghda tassumi l-attiv u |-passiv tas-socCjeta Cassar & Schembri

(Marketing) Ltd.

9. Konsegwentement is-socjeta attrici kompliet tissupplixxi I-
merkanzija, (issa lil Erom Trading Ltd), u Erom Trading Ltd bdiet thallas
lis-soc¢jeta attrici I-bilanci li kienu dovuti mis-socjeta Cassar & Schembri

(Marketing) Ltd.

10. Is-socjeta attri¢i ssostni li I-invoices mill-1 ta’ Lulju 2014 sal-1 ta’

Ottubru 2014, li jkopru bejgh li sar lis-so¢jeta Erom Trading Ltd fl-ammont

ta’ €54,613.34, bagghu ma thallsux.

11. Permezz ta’ sentenza moghtija fit-30 ta’ April 2015 fil-kawza fl-
ismijiet Ecopure Ltd et v. Erom Trading Ltd (1153/2014/JZM) il-
Prim’Awla tal-Qorti Civili ordnat ix-xoljiment tas-so¢jeta Erom Trading Ltd

b’effett mis-17 ta’ Dicembru 2014 skont I-Art. 223(1) tal-Kap 386, u ordnat

ukoll l-istral¢ taghha.

12. Fit-28 ta’ Gunju 2016 is-socjeta attri¢i intavolat il-kawza kontra

Darren Casha personalment ghaliex issostni li meta hija kienet accettat li
tissupplixxi lis-so¢jeta Erom Trading Ltd bil-merkanzija dan ghamlitu bil-
patt li I-kreditu kien gieghed jigi assunt kemm mill-istess soc¢jeta Erom

Trading Ltd, kif ukoll personalment u solidalment mid-diretturi taghha.
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13. ll-konvenut Darren Casha da parti tieghu jichad li huwa
personalment gatt assuma xi obbligu tas-soc¢jeta Erom Trading Ltd.
Isostni li ma tezisti I-ebda relazzjoni guridika bejnu u bejn is-socjeta attrici,

u li ghalhekk ghandu jigi liberat mill-osservanza tal-gudizzju.

Konsiderazzjonijiet ta’ din il-Qorti dwar l-appell tas-socjeta attrici:

14. L-Ewwel Qorti qieset li s-socjeta attrici nagset milli tipprova Ii |-
konvenut Darren Casha kien assuma |-obbligu ghall-hlas fismu personali
u ghalhekk illiberatu mill-osservanza tal-gudizzju. L-appell tas-socjeta

attrici fil-fatt tirrigwarda din il-kwistjoni.

15. Qabel ma tghaddi biex tikkunsidra l-argumenti tas-socjeta attrici
appellanti din il-Qorti jidhrilha li jkun opportun li ta¢cenna ghall-provi li
huma relatati man-negozju ta’ bejn is-soc¢jeta attrici u s-socjeta Erom

Trading Ltd.

Provi dokumentarii:

(i) L-ittra ta’ Gunju 2014:

16. L-ittra datata Gunju 2014 li Darren Casha, bhala direttur tas-socjeta
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Erom Trading Ltd, kiteb lis-soc¢jeta attrici' tagra hekk:

‘EROM Trading Ltd
Co Reg No: C65591
12, Falling Waters, Wignacourt Street, B’kara, BKR4714

The Directors
JUNE 2014

Dear Sirs,
MORE Supermarkets

We are pleased to advise that MORE Supermarket outlets have new
shareholders: Darren Casha, Raymond Camilleri and Adrian Zammit.

Whilst we would like to make your acquaintance, we confirm that our
company, EROM Trading Ltd has assumed full responsibility and
ownership of the outstanding and future dues of Cassar & Schembri
(Marketing) Ltd in respect of invoices relating to the provision of goods
to the MORE Supermarket outlets and MORE warehouse.

Yours Faithfully,
Darren Casha

Director”

(i)  Sales statement u invoices relattivi:

17. Is-socjeta attrici pprezentat is-sales statement taghha? li juri I-bilan¢

ta’ €54,613.34 pretiz minnha. Dan is-sales statement huwa indirizzat il

“The Directors,

(Jointly and Severally) with:-

Erom Trading Ltd

c/o More Supermarkets (Hamrun) Ltd
12, Falling Waters

Wignacourt Street, B’Kara”.

1 Dok A, fol 5.
2 Sales Statement datat 26.10.2015, Dok B, fol 6-14.
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18. Ipprezentat ukoll I-invoices® relattivi ghal tali sales statement, li

jkopru I-perjodu mill-1 ta’ Lulju 2014 sal-1 ta’ Ottubru 2014.

19. Din il-Qorti tosserva li dawk I-invoices li jkopru I-perjodu mill-1 ta’

Lulju 2014 sad-29 ta’ Awwissu 2014 gew indirizzati lil:

“More Supermarkets

The Directors,

(Jointly and Severally) with:-

Cassar & Schembri (Marketing) Ltd
c/o More Supermarkets (Hamrun) Ltd
12, Falling Waters

Wignacourt Street, B’Kara”

filwaqt li dawk I-invoices li jkopru I-perjodu mill-1 ta’ Settembru 2014 sal-

1 ta’ Ottubru 2014 gew indirizzati lil:

“More Supermarkets

The Directors,

(Jointly and Severally) with:-

Erom Trading Ltd

c/o More Supermarkets (Hamrun) Ltd
12, Falling Waters

Wignacourt Street, B’Kara”.

Xhieda:

20. Paul Camilleri, direttur tas-socjeta attrici fl-affidavit tieghu* spjega li

in segwitu ghall-ittra ta’ Gunju 2014, fejn gie espress li I-obbligazzjonijiet

tas-socjeta Cassar & Schembri (Marketing) Ltd kienu ghaddew fuq Erom

3 Fol 25-250.
4 Affidavit mahluf fid-29 ta’ Novembru 2016, fol 260.
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Trading Ltd, huma zammew l-istess proc¢edura li kellhom ma’ Cassar &
Schembri (Marketing) Ltd ma’ Erom Trading Ltd, inkluz il-patt li d-diretturi

jaccettaw l-obbligi tas-socjeta personalment.

‘Ahna zammejna I-istess proc¢edura li konna nuzaw mas-socjeta’
Cassar & Schembri li nbighu il-prodotti taghna biss jekk id-diretturi
jJaccettaw [-obbligi tas-socjeta’ personalment. Dan kien muri car
b’premezz tal-invoices taghna li baqghu jindikaw illi dawn kien geghdin
jJinhargu fuq isem id-diretturi “jointly and severally” ma’ Erom Trading
Limited, li I-istess invoices gew delivered u accettati. Dan il-kundizzjoni
li dejjem imponejna mas-socjeta’ Cassar & Schembri gie spjegat ukoll
lil Darren Casha personalment kif ukoll mal-konsulent tieghu Dennis
Francalanza i kien gieghed jassumi I-irwol ta’ Financial Controller,
b’permezz ta’ laqgha li ghamilna maghhom hekk kif ircevejna I-ittra.”

21. Kontro-ezaminat® qal li I-prassi tas-socjeta attric¢i hija li ma kull
invoice li tinhareg, flimkien mad-debitur ikun hemm ukoll I-isem tad-
diretturi “jointly and severally”. Qal li s-socjeta attrici ghandha policy li d-

diretturi jkunu responsabbli mal-azjenda. Spjega hekk:

“...kien ¢cemplilna Mr Francalanza biex jghidilha li saret it-transfer fuq
nies godda u jekk nixtiqux niltaqghu maghhom. Spjegajnilhom kif
nahdmu ahna u kien hargu b’sistema ta’ pagament kif riedu jibdew
ihallsu d-debituri u ahna dejjem ghamilniha C¢ara li dejjem jidhlu
responsabbli d-diretturi....Ahna m’ghandna l-ebda dokument miktub
formalment li Darren Casha ha jaghmel tajjeb ghad-djun. Ma’ Darren
Casha jiena ltqajt darba f'din il-laggha li semmejt ta’ Gunju 2014. L-
unika kawza li ftahna fir-rigward ta’ dawn I-invoices hija din. Ahna
nhossu li huma qeghdin jaghmlu tajjeb bhala diretturi.”

22. Charmaine Sciberras, li tahdem mas-socjeta attri¢i u tiehu hsieb id-

dipartiment tal-Credit Control, fl-affidavit taghha® spjegat li bhala mezz ta’

sigurta kien gie miftiehem li I-invoices jinhargu flisem id-diretturi “jointly

5 Kontroezami tas-27 ta’ April 2017, fol 278 et seq.
6 Affidavit mahluf fil-21 ta’ Frar 2017, fol 273.
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and severally” mas-socjeta Cassar & Schembri (Marketing) Ltd, u wara

ma’ Erom Trading Ltd.

23. Kontro-ezaminata’ qalet li ghalkemm ma kellhomx ftehim bil-
miktub ma’ Cassar & Schembri (Marketing) Ltd fis-sens li d-diretturi jkunu
responsabbli personalment, |-invoices dejjem hekk hargu. Dwar is-

sitwazzjoni ma’ Erom Trading Ltd galet hekk:

“Qed jigi suggerit li langas ma Erom ma ghandna ftehim bil-miktub.
Nispjega li ma kellniex ghalfejn ghaliex huma dahlu fl-istess sitwazzjoni
ta’ Cassar & Schembri. Lanqas ma jezisti ftehim bil-miktub ghar-rigward
tar-responsabbilta’ ta’ Darren Casha pero’ nerga’ nispjega li Darren
kien Direttur. Qed nigi mistoqsi(ja) minn fejn jirrizulta I-ftehim. Nispjega
li hija policy tal-kumpanija.”

24. Dennis Francalanza, fix-xhieda tieghu® spjega li huwa financial

controller, u li mill-2012 wiehed mill-klijenti tieghu kien More
Supermarkets Limited. Qal li s-soc¢jeta attri¢i kienet wahda mis-suppliers
il-kbar ta’ More Supermarkets Ltd. Spjega li peress li kienet kumpanija
gdida ma sabet |-ebda supplier li kien lest li jaghti xoghol “on credit’ u
ghalhekk Ryan Schembri, li kien il-managing director u CEQO kien
iddecieda li juza kumpanija ohra li kienet Cassar & Schembri (Marketing)
Ltd. Kompla jghid li s-socjeta attri¢i tohrog I-invoices fuq Cassar &
Schembri (Marketing) Ltd u mbaghad More Supermarkets Ltd kienet tixtri

minghandha. Dwar il-kwistjoni tar-responsabbilta tad-diretturi, xehed

7 Kontroezami tal-20 ta’ Gunju 2017, fol 282 et seq.
8 Xhieda ta’ Dennis Francalanza, in ezami u kontroezami, tal-15 ta’ Dicembru 2016, fol 263 et
seq.
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hekk:

“Jiena kont administrator u financial controller ta’ More Supermarkets
Ltd. Dwar il-jointly and severally li kien hemm imsemmi nispjega li dan
kien Micallef & Zammit biss i kien ged jaghmilha. M&Z kien ippreparat
Jaghti on credit bil-patt u I-kundizzjoni li jkun hemm fuq I-istatements u
anke fuq Il-invoice dan il-kliem ‘jointly and severally” u kollox kien jigi
indirizzat hekk u anke I-postman kien jinnota li hemm aktar minn isem.”
25. Qal li meta Ryan Schembri sparixxa minn Malta tfaccaw
shareholders godda li kienu Darren Casha, Ray Camilleri, Adrian Zammit
u Adrian Agius (li diga kien shareholder) u infurmawhom li kienu ser jiehdu
l-operat fidejhom. Qal li bdew jaghmlu lagghat mas-suppliers kollha biex
iserrhulhom rashom li n-negozju kien ser ikompli. B’referenza ghall-ittra
ta’ Erom Trading Ltd datata Gunju 2014, gal li din kienet inkitbet minn
Darren Casha u kien taha lil kull wiehed mill-kredituri meta ltaga’ wi¢¢ imb

wi¢¢ maghhom. Qal li wara I-laggha s-socjeta attric¢i bagghet tissupplixxi

on credit. Kompla hekk:

“Jiena ma naf b’ebda oggezzjoni li ghamel Darren Casha ghal din il-
jointly and severally ma’ M&Z Marketing. M&Z Marketing baqghet
tissupplixxi regolari.

Kontro-ezami:

Jiena ma kontx inkun prezenti fil-laqgghat ta’ Darren Casha mal-kredituri.
....Jiena naf zgur li M&Z Marketing anke ma’ kumpaniji ohra ma
Jahdmux jekk ma jkunx hemm joint and severally liability mad-diretturi.
Jiena ma nistax nghid jekk sarx xi ftehim biex jintrabtu personalment
pero’ li naf hu li l-invoices u statements kienu johorgu bil-joint and
severally liability. Kienet tigri mill-bidu nett meta kien hemm Ryan
Schembri ukoll. Jiena cert li fuq More Supermarkets Ltd u Cassar &
Schembri (Marketing) Ltd kien hemm credit application ma’ M&Z
Marketing. Ma nistax nghid jekk kienx hemm ma’ Erom ghax m’ghandix
access ghall-files.”
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26. Darren Casha fix-xhieda tieghu® kkonferma li I-firma fuq l-ittra ta’

Erom Trading Ltd datata Gunju 2014 hija tieghu. Qal li kienu baqghu bil-
mudell li kien hemm ezistenti ¢joé li Erom Trading Ltd tixtri ghal More
Supermarkets. Spjega li meta huma “hadu over” is-supermarkets dawn
kellhom stocks ta’ merkanzija u kien jaf li hemm bilan¢i dovuti lis-socjeta

attrici. Qal ukoll li I-invoices kien jiehu hsiebhom il-goods receiver.

27. Kontro-ezaminat!® qgal li meta nholqgot is-so¢jeta Erom Trading Ltd
ma sar l-ebda credit agreement jew credit application mas-socjeta attrici.
Enfasizza li huwa bl-ebda mod ma ta xi garanzija personali lis-socjeta

attri¢i. Dwar il-laqgha li kellu mas-socjeta attri¢i gal hekk:

“F’din il-laqgha ahna ma tkellimna xejn dwar credit terms ghaliex f’dak
iz-zmien ahna konna qed inhallsu cash. Ma ntlabt ebda garanzija
personali f'din il-laggha.”

28. Ri-ezaminat enfasizza |i ma kienx dahal responsabbli

personalment flimkien mas-socjeta Erom Trading Limited:

“Jiena naf x’inhi d-distinzjoni bejn dejn tal-kumpanija u dejn personali.
Jiena f'dan il-kaz qatt ma ffirmajt bhala personali. Id-delivery notes ma
kinux jigu fidejja. Jiena kont tajt garanzija personali lil Alf. Mizzi bhala
wahda mill-kumpaniji li konna nixtru minghandhom. Kien hemm
kumpanija ohra li dhalt responsabbli personali pero™ mhux lil din.”

9 Xhieda tad-19 ta’ Jannar 2017, fol 270.
10 Kontroezami tat-3 ta’ Ottubru 2017, fol 287 et seq.
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L-aggraviji:

29. B’referenza ghall-ewwel aggravju, din il-Qorti fliet bir-reqga I-provi

prodotti sabiex tkun fpozizzjoni li tevalwa jekk |-apprezzament |li sar da

parti tal-Ewwel Qorti kienx wiehed xieraq jew le.

30. Jibda biex jinghad li ma jirrizultax pruvat li fil-laggha li kellhom Paul
Camilleri (mis-soc¢jeta attrici) u I-konvenut Darren Casha (mis-socjeta
Erom Trading Ltd), Darren Casha accetta li jkun kondebitur mas-socjeta
Erom Trading Company Ltd. Ghalkemm Paul Camilleri jsostni li dakinhar
tal-laqggha kien ghamilha ¢ara li d-diretturi ta’ Erom Trading Ltd kellhom
ikunu responsabbli personalment ghad-djun taghha hekk kif kienu
responsabbli d-diretturi tas-soc¢jeta Cassar & Schembri (Marketing) Ltd,
il-konvenut Darren Casha jichad li huwa qatt accetta li jidhol
personalment responsabbli ghas-soc¢jeta Erom Trading Ltd. Ghalhekk

hemm biss il-kelma ta’ wiehed kontra dik tal-iehor. Fil-fatt ma gie ffirmat I-

ebda ftehim fir-rigward.

31. Jinghad ukoll li bil-fatt innifsu li s-socjeta attrici ssostni li dejjem
addottat il-policy fejn bieghet il-prodotti taghha biss lil socjetajiet fejn id-
diretturi taghha jkunu accettaw Ili jidhlu responsabbli maghha
personalment, ma jsegwix li I-konvenut Darren Casha accetta li jaghmel

l-istess. Anke Dennis Francalanza, il-financial controller ta’ More
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Supermarkets Ltd gal li ma setax jghid jekk sarx xi ftehim fejn id-diretturi
ta. Erom Trading Ltd intrabtu personalment mas-soc¢jeta i

jirrapprezentaw.

32. Ghandu jigi enfasizzat ukoll li kwalsiasi arrangament li s-socjeta
attrici seta’ kellha mad-diretturi tas-soc¢jeta Cassar & Schembri
(Marketing) Ltd, fis-sens li dawn kellhom ikunu kondebituri solidali
maghha, taghha ma jistax jitgies li beda japplika awtomatikament ghad-
diretturi tas-socjeta Erom Trading Ltd meta din assumiet ir-responsabbilta
ghad-djun passati u futuri tas-socjeta Cassar & Schembri (Marketing) Ltd.
Dan ovvjament gieghed jinghad ghaliex il-personalita Juridika tad-
diretturi hija distinta u separata minn dik tas-socjeta Ili jkunu

jirrapprezentaw.

33. Is-socjeta attri¢i fil-fatt gieghda tibbaza t-tezi taghha li I-konvenut
Darren Casha kien personalment responsabbli ghad-dejn ta’ Erom
Trading Ltd fuq l-invoices li gew indirizzati lid-diretturi “jointly and
severally” mal-kumpanija, flimkien mal-fatt li uhud mill-invoices kienu
thallsu. Targumenta li fil-mument li Darren Casha accetta I-invoices u
aderixxa mal-pagamenti relatati, huwa kien qieghed jaccetta din ir-

relazzjoni guridika. U dan iwassalna ghat-tieni aggravju (u ghat-tielet

aggravju li prattikament huwa kontinwazzjoni tat-tieni wiehed).
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34. Is-socjeta attrici appellanti hasset li huwa ta’ importanza kbira li
tactenna ghas-sentenza moghtija fil-21 ta’ Marzu 2002 fil-kawza fl-
ismijiet Camel Brand Co Ltd v. Michael Debono (1184/2001/RCP) fejn
il-Prim’Awla tal-Qorti Civilit! irriteniet hekk:
“lli din il-Qorti temmen |i meta negozju jkun gestit minn socjeta’
b’responsabilita’ limitata, u ghaldaqstant minn persuna guridika
indipendenti, huwa l-obbligu taghha li tindika dan fl-aktar mod car u
inekwivoku lit-terzi li jkunu qeghdin jinnegozjaw maghha. Tali
indikazzjoni ghandha ssir ukoll fuq I-invoices, statements, etc. relatati
ma’ akkwisti maghmula minnha. Fin-nuqqas ta’ tali indikazzjoni
espressa t-terz ghandu kull dritt jipprezumi li gieghed jinnegozja ma’
individwu, u fil-fehma tal-Qorti ma jistax jippretendi mod iehor.”
35. Fil-fatt huwa ben risaput li meta persuna tkun gieghda tikkontratta
fisem kumpanija u mhux fisimha propju dan ghandu jigi indikat b’mod
¢ar sabiex terzi jkunu jafu li mhux geghdin jikkontrattaw ma individwu.
|zda bil-fatt innifsu li I-invoices u statements inkwistjoni mahruga mis-
socjeta attrici kienu indirizzati lid-diretturi “jointly and severally” mas-
socjeta Cassar & Schembri (Marketing) Ltd'? jew lid-diretturi “jointly and
severally” mas-socjeta Erom Trading Ltd, ma jfissirx awtomatikament li d-
diretturi tas-socjeta debitrici Erom Trading Ltd kienu personalment
geghdin jacc¢ettaw ir-responsabbilta ghall-hlas tad-debitu tas-socjeta

Erom Trading Ltd in solidum maghha. Is-socjeta attrici ma setghetx

abbazi tas-semplici invoices u sales statements unilateralment tiddetta

11 Sentenza kkonfermata mill-Qorti tal-Appell fis-07.10.2005.

12 Ghalkemm mhux I-invoices kollha gew indirizzati lid-diretturi (jointly and severally) mas-
socjeta’ Erom Trading Ltd, ghaliex hemm uhud minnhom li gew indirizzati lid-diretturi (jointly
and severally) mas-soc¢jeta® Cassar & Schembri (Marketing) Ltd, id-dati li ghalihom jirreferu tali
invoices huma sussegwenti ghal Gunju 2014, ¢joé meta Erom Trading Ltd kienet diga assumiet
id-djun ta’ Cassar & Schembri (Marketing) Ltd.
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lid-diretturi ta’ Erom Trading Limited il-kapacita li fiha hija kienet

tippretendi li huma geghdin jikkontrattaw maghha.

36. Biex is-socjeta attrici tipprova I-pretenzjoni taghha b’success
abbazi tal-imsemmija invoices u sales statements irid jirrizulta li I-
konvenut Darren Casha bhala wiehed mid-diretturi tas-soc¢jeta Erom
Trading Ltd, kien a konoxxenza tal-fatt li kien gieghed jigi inkluz
personalment fuq tali dokumenti bhala kondebitur in solidum mas-socjeta

Erom Trading Ltd u li acc¢etta li jkun hemm tali relazzjoni guridika.

37. Din il-Qorti tosserva li fuq kull invoice jidher it-timbru ta’ More
Supermarket Ltd bid-data rispettiva ta’ meta saret il-konsenja tal-prodotti
hemm indikati, kif ukoll tal-lokal tas-supermarket relattiv (¢joé Zebbug,
Mosta, Handagq, jew Paceville). Fug uhud minnhom jidher ukoll timbru li
jagra hekk: “Our signature on this invoice is not to be interpreted as
acceptance of COST but as a verification of QUANTITIES only”. Fuq I-
invoices tidher ukoll il-firma tal-persuna li tkun hadet il-konsenja, u taht il-
firma jidhru I-kliem “for and on behalf of customer, as duly authorised”.
Fuq lI-ebda wahda mill-invoices ma tidher il-firma ta’ Darren Casha, u bl-
ebda mod ma jista’ jitgies li I-impjegat li ffirma, kien gieghed jiffirma ghal

Darren Casha personalment.

38. Din il-Qorti tosserva wkoll li I-indirizz indikat fuq |-invoices u sales
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statements inkwistjoni huwa “c/o More Supermarkets (Hamrun) Ltd, 12
Falling Waters, Wignacourt Street, Birkirkara”. Fix-xhieda tieghu Dennis
Francalanza qal li kollox kien ikun indirizzat lid-diretturi “jointly &
severally” mal-kumpanija u semma li anke I-pustier kien jinnota li kien
hemm aktar minn isem wiehed. Madankollu ma giex pruvat li d-diretturi,
partikolarment id-direttur Darren Casha, kien gie notifikat personalment
bl-istatements uljew invoices. Bil-fatt li kienu jintbaghtu d-dokumenti fl-
indirizz tas-soc¢jeta Erom Trading Ltd ma jistax jitgies li Darren Casha
personalment kien notifikat bihom u li allura ghaliex ma oggezzjonax bil-
mod kif id-diretturi gew indirizzati bhala “joint and severally” mal-
kumpanija debitrici gie |i gieghed jaccetta responsabbilta ta’ hlas

personalment mal-kumpanija.

39. Issa kwantu ghall-argument li kien sar hlas fir-rigward ta’ xi
invoices, dan fil-fatt jirrizulta mis-sales statement tas-socjeta attrici stess.
Madankollu ma hemm xejn li jindika li I-hlasijiet saru minn Darren Casha
personalment u mhux mis-socjeta Erom Trading Ltd. U bil-fatt li Erom
Trading Ltd hallset xi invoices li kienu indirizzati lilha u lid-diretturi “jointly
and severally” bl-ebda mod ma jista’ jigi interpretat bhala akwixxenza da

parti tad-diretturi, u partikolarment ta’ Darren Casha.

40. Ghalhekk it-tieni u t-tielet aggraviji jirrizultaw infondati.
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41. Fir-raba’ u l-ahhar aggravju taghha s-socjeta attri¢i appellanti
targumenta li I-konvenut Darren Casha ddefenda ruhu billi ivvanta li huwa
mhux garanti tas-soc¢jeta Erom Trading Ltd, hada li hija gatt ma allegat.
Konsegwentement issostni ladarba hija gatt ma allegat li tezisti garanzija,

I-Ewwel Qorti ne¢essarjament kellha tichad I-e¢¢ezzjonijiet tieghu.

42. Huwa minnu I-konvenut e¢¢epixxa li huwa ma ta I-ebda garanzija
fir-rigward tad-debitu ta’ Erom Trading Ltd, u huwa minnu wkoll li s-socjeta
attrici ma ghamlet |-ebda tali allegazzjoni. Perd d-difiza tal-konvenut fis-
sens li ma kienx garanti ma kinitx I-unika e¢¢ezzjoni tieghu; lanqas ma hu
I-kaz li I-e¢éezzjonijiet kollha tieghu huma bbazati fuq tali difiza (kif taghti

x'tifhem is-socjeta attri¢i appellanti).

43. Kif jargumenta I-konvenut appellat stess, huwa fl-ewwel (1)
eccezzjoni qajjem in-nuqqas ta’ relazzjoni guridika bejnu u bejn is-socjeta
attrici, u fit-tieni (2) e¢cezzjoni sostna li huwa mhux legittimu kontradittur.
U ghalkemm fit-tielet (3) ec¢ezzjoni tieghu jsemmi li qatt ma kien ta
garanzija personali sabiex jaghmel tajjeb personalment ghad-djun ta’
Erom Trading Ltd jew More Supermarkets (Hamrun) Ltd, fir-raba’
ecc¢ezzjoni (4) sostna li ma kien assuma I-ebda obbligu ghan-nom ta’ terzi
debituri jew allegati debituri tas-soc¢jeta attri¢i li jista’ jirrendih debitur
(wahdu jew in solidum) versu s-socjeta attri¢i. Imbaghad fil-hames (5)

ec¢ezzjoni sostna li t-talbiet huma infondati fil-fatt u fid-dritt.

44. Mill-konsiderazzjonijiet kollha li ghamlet din il-Qorti supra jirrizulta
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li ghalkemm it-tielet (3) e¢cezzjoni tal-konvenut hija irrilevanti inkwantu
tirrigwarda punt li gatt ma gie allegat mis-socjeta attrici, l-ewwel (1), it-
tieni (2) u r-raba’ (4) e¢cezzjonijiet huma fondati u jimmeritaw li jintlaqghu.
Fir-rigward tal-hames (5) e¢¢ezzjoni, din ma kellhiex tintlaga’ inkwantu

tigbor fiha kwistjonijiet marbutin mal-mertu.

Decide

45. Ghal dawn il-motivi, din il-Qorti gieghda tichad I-appell tas-socjeta

attri¢i u tikkonferma s-sentenza tal-Ewwel Qorti hlief inkwantu gew
milqugha t-tielet (3) u I-hames (5) ecécezzjonijiet mal-bgija tal-
eccezzjonijiet I-ohra. Invece din il-Qorti gieghda tastjeni milli tippronunzja
ruhha dwarhom: fil-kaz tat-tielet (3) e¢cezzjoni stante li mhix ta’ rilevanza
ghall-premessi u t-talbiet attrici, u fil-kaz tal-hames (5) eccezzjoni

inkwantu tigbor fiha kwistjonijiet li jirrigwardaw il-mertu.

46. L-ispejjez taz-zewq istanzi ghandhom jithallsu mis-socjeta attrici

appellanti.
Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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