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Frederick Attard
V.

Direttur Generali ghall-impjiegi u Relazzjonijiet
Industrijali; u Malta International Airport p.l.c.

1. Dan huwa appell tal-attur minn sentenza moghtija fis-27 ta’ April 2023
mill-Prim’Awla tal-Qorti Civili fil-kompetenza kostituzzjonali taghha |i
cahdet it-talbiet tal-attur ghal rimedju ghal dak illi huwa jqis illi kien ksur (i)
tal-jedd tieghu ghal-liberta ta’ ghagda u assocjazzjoni imhares taht I-art.
42 tal-Kostituzzjoni ta’ Malta [“il-Kostituzzjoni”] u I-art. 11 tal-Konvenzjoni
Ewropea ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet Fun-

damentali [“il-Konvenzjoni”]; (ii) tal-jedd tieghu ghal helsien minn dis-
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kriminazzjoni imhares tanht l-art. 45 tal-Kostituzzjoni u l-art. 14 tal-
Konvenzjoni; u (iii) tal-jedd tieghu ghal smigh xieraq imhares tant l-art. 39

tal-Kostituzzjoni u l-art. 6 tal-Konvenzjoni.

2. L-attur fisser hekk ir-ragunijiet li wassluh biex jiftah din il-kawza:

»Huwa kien impjegat mal-gvern originarjament u gie ttrasferit mal-
Malta International Airport. II-Malta International Airport plc ghalkemm
kumpannija pubblika fiha sehem tal-gvern u b’direttur fuq il-bord tal-
istess li jahtru I-gvern.

»ld-Direttur tax-Xoghol huwa responsabbli ghall-kundizzjonijiet tal-
impiegi f'Malti inkluzi I-kundizzjonijiet li persuna ma titke¢¢iex ingusta-
ment minn fuq ix-xoghol u kwalunkwe kwistjoni li ghandha x’tagsam
mal-kundizzjonijiet tax-xoghol ikunu regolati b’mod li tigi osservata I-ligi
ta’ Malta inkluza I-Kostituzzjoni.

»ll-Malta International Airport plc bdiet pro¢eduri ta’ dixxiplina u holgot
bord ta’ dixxiplina skont collective agreement li kien sar. Il-collective
agreement li kien sar bejn iI-GWU u |I-UAM kien fis-sens |i meta jigi
mahtur il-bord ikun hemm chairman maghzul minn pool li fl-ahhar mill-
ahhar kien ta’ tnejn minn nies u rapprezentant tal-kumpannija u
rapprezentant tal-union. Fejn I-impjegat ma kienx membru ta’ dawk il-
unions allura huwa ma setax jahtar rapprezentant tieghu fuq il-bord
tad-dixxiplina imma jaghzlu wiehed ghalih. F'dan il-kaz partikolari
ntghazel Charles Magro li bl-ebda mod ma kien tal-ghazla ta’
Frederick Attard ghax langas biss kien jafu.

»F’din is-sitwazzjoni |-esponenti gie eskluz mid-drittjiet ta’ fair hearing
fkaz ta’ dixxiplina u dan minhabba li t-tribunal gie kompost minn
haddiehor b’diskriminazzjoni kontra tieghu skont l-artiklu 14 ghaliex
kieku kien fwahda minn dawk il-unions kien ikollu rapprezentant
tieghu.

»Fil-fatt huwa kien f'union izghar imma xorta kellu d-dritt ghall-liberta
t'assocjazzjoni f'dik il-union. Li gie penalizzat ghax ma kienx fwahda
miz-zewg unions il-kbar jikkostitwixi vjolazzjoni tad-dritt tieghu ta’
assocjazzjoni li d-Direttur tax-Xoghol meta gie pprezentat bil-collective
agreement bejn iz-zewg unions u I-kumpannija ma kellu bl-ebda mod
jaccetta jew japprova li jkun hemm tali ftehim, peress li dan jivvjola d-
dritt tal-liberta tal-assocjazzjoni u konsegwentement ukoll id-dritt tal-
fair hearing u tad-diskriminazzjoni minhabba I-istatus tal-persuna
minhabba li [sc. ma] kien membru ta’ ebda wahda mill-unions li ma
kinetx [recte, li kienu] parti mill-collective agreement.

»L-esponenti ipprova rimedji quddiem il-Prim’Awla tal-Qorti Civili u
anke fil-grad ta’ appell pero b’ezitu negattiv.
»Dan ma ffissirx pero li huwa m’ghandux lezjoni ta’ drittjiet li ged
igajjem fdin il-kawza stante li hija kompetenti I-Prim;Awla tal-Qorti
Civili Sede Kostituzzjonali f'dawn il-materiji.

»Dan barra li I-kumpannija kienet innominat il-konsulent impjegat
maghha bis-salarju li naturalment igib iktar Zbilan¢ fil-kompozizzjoni
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tal-bord ta’ dixxiplina, u ghalhekk l-angas jista’ jinghad li kien hemm
tribunal imparzjali u indipendenti. Din hija materja ta’ dritt Civili li
ghandu jkollu protezzjoni tieghu quddiem tribunal imparzjali u
indipendenti, u fuq dan il-punt hemm is-sentenza tal-Qorti Ewropea v.
Malta, fejn kienet involuta decizjoni tal-Kummissarju tal-Pulizija u I-
Public Service Commission.

»Jigi rilevat li meta d-direttur intimat a¢cetta I-ftehim kollettiv li kien sar
bejn i-GWU u I-UAM u |-Malta International Airport, kien fil-fatt ged
jissanzjona I|-holgien ta’ “awtorita gudikanti” biex tiggudika fuq id-
dixxiplina ta’ impjegat bil-konsegswenzi ta’ terminazzjoni ta’ impjieg u
telfien ta’ pensjoni tat-Tezor minhabba n-ness umbilikali li ghad hemm
bejn il-gvern u I-MIA plc.«.

3. Billi deherlu li dan kien bi ksur tal-jeddijiet tieghu taht il-Kostituzzjoni u I-

Konvenzjoni, I-attur fetah din il-kawza u talab illi I-qorti:

»1. tiddikjara li I-pro¢eduri accettati mid-Direttur tax-Xoghol fil-
collective agreement li jhalli biss lill-unions jinnominaw rapprezentanti
anke ghal dawk li mhux membri taghhom, kif ukoll b’nuggas
konsegwenti ta’ trasparenza bil-hatra taé-chairman tal-bord ta’
dixxiplina huma lezivi ghad-drittijiet tal-esponenti skont l-artikli 42
(liberta tal-assoc¢jazzjoni) u l-artiklu 45 (diskriminazzjoni minhabba
appartenenza) tal-Kostituzzjoni u l-artiklu 11 tal-Konvenzjoni Ewropea
dwar id-drittjiet fondamentali tal-bniedem, marbut ukoll mal-artiklu 14
tal-istess konvenzjoni, u ghalhekk null u bla effett;

»2. tiddikjara li I-esponenti ma kellux fair hearing fil-proceduri dixxi-
plinari hawn fuq riferiti, u dan bi ksur talaArtiklu 39(2) tal-Kostituzzjoni
u l-artiklu 6 tal-Konvenzjoni Ewropea u ghalhekk nulli u bla effett;

»3. taghti rimedju effettiv u tikkundanna lill-intimati ghad-danni morali
sofferti mir-rikorrenti.

»Bl-ispejjez.«

4. 1d-Direttur Generali ghall-Impiegi u Relazzjonijiet Industrijali [“id-Direttur

Generali’] wiegeb fit-18 ta’ Gunju 2021 u resaq dawn I-e¢éezzjonijiet:

»4. minghajr pregudizzju ghall-e¢¢ezzjonijiet ulterjuri, jinghad li parti-
kolarment b’referenza ghas-sitt paragrafu tar-rikors promotur, fejn
jinghad hekk: “id-Direttur tax-Xoghol meta gie prezentat bil-collective
agreement bejn iz-zewg unions u |-kumpannija ma kellu bl-ebda mod
jaccetta jew japprova li jkun hemm tali ftehim” — l-obbligu tal-esponent
mhuwiex |i jaccetta jew japprova -collective agreement. L-unika
referenza li ssir fil-ligi dwar il-mansjoni tal-esponent f'dak li ghandu
x'jagsam ma’ ftehim Kkolletivi tinsab fl-artikolu 5(2) tal-Kap. 452 tal-
Ligijiet ta' Malta li tistabilixxi s-segwenti:

»“Meta I-kondizzjonijiet tal-impieg jigu preskritti fi ftehim Kkollettiv, il-
prin¢ipal jew il-prin¢ipali li jkunu parti fih ghandhom fi zmien
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Amistax-il gurnata minn meta jigi firmat dak il ftehim jibaghtu lid-
Direttur kopja tieghu awtentikata kif imiss.”

»Huwa ben pacifiku li I-irwol tal-esponenti huwa dak ta’ depozitarju ta’
ftehimi kollettivi u mhux dak li jezamina kull wiehed li jintbaghat mill-
prin¢ipal u japprova l-istess ... ... ... Isegwi li, fir-rigward tat-tielet talba
tar-rikorrenti, l-esponenti gatt ma jista’ titgies responsabbli ghal xi
danni morali li jista’ jippretendi r-rikorrenti.

»5.  Minghajr pregudizzju ... l-argument tieghu li disposizzjonijiet tal-
ftehim kollettiv, specifikament il-holgien ta’ bord ta’ dixxiplina, jivvjola
d-dritt tal-liberta tal-assocjazzjoni u konsegwentement tal-fair hearing
ghaliex skont hu r-rikorrenti mhu membru ta’ ebda union — ma jreggix.
......... [I-fatt li r-rikorrenti mhuwiex membru ta’ union(s) partikolari
izda xorta marbut bi ftehim kollettiv iffirmat mill-istess union(s) ma
jivwjolax id-dritt tieghu li jissieheb ma’ union / assocjazzjoni terza li
mhux necessarjament firmatarja tal-ftehim kollettiv.

»6. ... fil-ligi taghna ftehim kollettiv ghandu sahha ta’ ligi u
jorbot lill-haddiema kollha bl-istess ftehim u jikkostitwixxi |-kundizz-
jonijiet maghrufa tal-impjieg taghhom, imgar jekk dawk il-haddiema ma
jkunux membiri fit-trade union maghrufa mill-prin¢ipal u li tkun innegoz-
jat tali ftehim jew ikunu sahansitra membri f'union ohra.

»7. L-intimat esponenti ma ghandu ebda tip ta’ informazzjoni dwar il-
proceduri ta’ dixxiplina li saret referenza ghalihom fir-rikors promotur u
ghaldagstant dwar il-fatti li taw lok ghall-pro¢eduri civili trid tirrispondi
ghalihom is-soc¢jeta intimata.«

5. Malta International Airport p.l.c. [‘MIA”] wiegbet fil-21 ta’ Gunju 2021 u

ressget dawn |-e¢cezzjonijiet:

»1. Preliminarjament, MIA mhix legittimu kontradittur. Ma hemm |-
ebda allegazzjoni li MIA hi responsabbli ghall-allegat ksur tad-drittijiet
fundamentali tal-bniedem. Addizjonalment, it-talbiet maghmula fir-
rikors promotur mhumiex indirizzati lil MIA u ma jirrigwardawx ghemil
jew azzjonijiet tal-MIA.

»2. Preliminarjament, u minghajr pregudizzju ghas-suespost, it-
talbiet maghmula fir-rikors promotur ma mhumiex proponibbli fir-
rigward ta’ MIA u ghaldagstant ma jistghux jintlagghu. Huwa I-istat
biss li jista’ jinstab responsabbli ghall-allegat ksur tad-drittijiet
fundamentali tal-bniedem u ghaldagstant (fil-kaz li jinstab i hemm
ksur) huwa l-istat jew l-awtorita pubblika li jehtieg jaghmel tajjeb ghal
tali ksur.

»3. Preliminarjament, u minghajr pregudizzju ukoll, il-kwistjoni dwar
dritt ta’ smigh xieraq kienet ga giet determinata fil-pro¢eduri Civili li
intavola r-rikorrent b’referenza numru 433/12 fl-ismijiet Frederick
Attard v. Malta International Airport p..c et (“I-Ewwel Proceduri”).
B’sentenza [sc. konfermata] fl-appell il-Prim’ Awla tal-Qorti Civili
¢ahdet it-talbiet tar-rikorrent. Ghaldaqgstant, ghal dawn ir-ragunijiet
biss, it-tieni talba rigwardanti s-sejbien ta’ ksur taht l-artikolu 39(2) tal-
Kostituzzjoni ta’ Malta u I-artikolu 6 tal-Konvenzjoni Ewropea ghandha
tigi michuda I-ghaliex il-kwistjoni ga giet konsiderata mill-grati ¢ivili.
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»4.  Fil-mertu, ma hemm l-ebda ksur tal-artikolu 42 tal-Kostituzzjoni u
langas Il-artikolu 11 tal-Konvenzjoni Ewropea. Mir-rikors promotur
inniffsu jirrizulta li r-rikorrent fil-fatt kien membru funion izghar u kellu
kull dritt u opportunita li jassocja lilu nnifsu ma’ dik il-union. Ir-rikorrent
bl-ebda mod ma gie ppenalizzat minhabba [|-fatt li hu ma kienx
membru tal-GWU jew il-UAM. Bl-ebda mod ma gie mfixkel ir-rikorrent
fit-tgawdija tal-liberta tieghu ta’ ghagda u assocjazzjoni pacifika kif
sanciti b’dawn id-dispozizzjonijiet legali.

»5.  Huwa pacifiku fil-gurisprudenza nostrana li ftehim kollettiv huwa
kuntratt validu u enforzabbli li ghandu s-sahha ta’ ligi bejn il-partijiet.
Huwa dagstant iehor pacifiku li trade union rikonoxxuta firmatarja ta’
ftehim kollettiv ma tkunx ged torbot biss lilha nnifisha, izda tkun ged
tiffrma fisem impjegati kollha tas-socjeta esponenti u torbot ukoll
lilhom, irrispettivament minn jekk humiex membri ta’ union, jew humiex
membri ta’ union ohra li mhix dik rikonoxxuta ghall-finijiet ta’ negozjar
kollettiv. F’'dan I-isfond, il-pro¢eduri ta’ dixxiplina jifformaw parti
integrali mill-ftehim kollettiv bejn is-socjeta esponenti u l|-unions i
(flimkien) huma rikonoxxuti ghall-finijiet ta’ negozjar kollettiv, liema
ftehim ghandu jigi rispettat skond il-massima tal-pacta sunt servanda.
lllum hemm anke r-Regolamenti dwar Rikonoxximent tat-Trade Unions
(Avviz Legali 413 tal-206) li jistipula b'mod esplicitu li

»“galadarba union tigi rikonoxxuta bhala I-unika union li tista’
tinnegozja fuq il-post tax-xoghol, l-ebda union ohra ma tista’
tintervjeni fuq materja kollettiva relatata mal-impjegati koncernati
mal-prin¢ipal, u, min-naha I-ohra, ebda prin¢ipal ma jista’ jiddiskuti
xi materja Kkollettiva relatata mal-impjegati kon¢ernati ma’ union li
mhijiex il-union rikonoxxuta.”

»6. Fil-mertu ukoll I-artikolu 14 tal-Konvenzjoni Ewropea u l-artikolu
45 tal-Kostituzzjoni ta’ Malta ma jistax jigi favorevolment invokat mir-
rikorrent. ... ... ... Imkien ma jigi allegat li r-rikorrent ged jigi trattat
b’mod diskriminatorju ai termini ta’ artikolu 14 u l-artikolu 45 minhabba
li gie trattat b’mod differenti ghal kollox jew princ¢ipalment minhabba d-
deskrizzjoni taghhom skont il-kwalitajiet hekk imsemmija fdawk id-
dispozizzjonijiet legali. Minghajr pregudizzju, ir-rikorrent ma giex
ittrattat b’mod diskriminatorju jew b’mod differenti mill-impjegati |-ohra
tal-MIA izda gie ttrattat bl-istess mod li kienu jigu trattati l-impjegati
kollha tal-MIA.

»7. Ma hemm l-ebda ksur tal-artikolu 39(2) tal-Kostituzzjoni u I-
artikolu 6 tal-Konvenzjoni Ewropea kif allegat mir-rikorrent.

»8. Ir-rikorrent jilmenta li I-procedura tad-dixxiplina li bdiet skont il-
collective agreement tilledi d-dritt ta’ smigh xieraq ... ... ...

»9. Ir-rikorrent jilmenta ghalhekk dwar il-mod kif intghazel Charles
Magro fuq il-bord ta’ dixxiplina u dan ghaliex ma kellux dritt ta’ ghazla
ta’ membru fuq il-bord u ma kienx jafu.

»10. Qabel xejn fdan il-kaz, hawnhekk si tratta ta’ proc¢eduri ta’
dixxiplina interni ta' kumpannija u mhux ta’ pro¢eduri legali normali
guddiem tribunal jew qorti. Dawn ma jistghux jitgabblu ma’ xulxin. ...

»11. Addizjonalment, anke jekk id-dritt ta smigh xieraq kellu japplika
ghall-proceduri dixipplinari in kwistjoni, MIA tirrispondi li I-mod kif
jinhatar il-bord tad-dixxipplina u I-bord tal-appell huwa regolat skont I-
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artikolu 5 tal-Procedure for the Administration of Discipline anness
mal-ftehim kollettiv. Dan jipprovdi li:

»“5.1 The Disciplinary Board, designated to hear disciplinary
cases in relation to serious offences, shall be composed of three
persons; the Company and the Union shall each appoint a
member of their choice and the Company shall also appoint a
person to act as Chairman of the Disciplinary Board.

»“5.1.1 The Chairman shall be chosen from among a pool of
persons, deemed to be fit to chair the Disciplinary Board, which
persons shall be agreed to from beforehand, between the
Company and the Union.

»“56.2 The Appeals Board shall be composed of one person,
which shall be selected by the company out of a pool of people
deemed to be fit to Chair the Appeals Board. The people who
may be chosen by the Company to chair the appeals Board shall
be agreed to from beforehand, between the Company and the
Union.”

»12. Ghalhekk il-kumpannija taghzel ic-chairman skont din il-pro-
¢edura. ll-lista ta’ persuni li jistghu jinhatru bhala chairman tal-bord
tad-dixxiplina kif ukoll il-bord tal-appelli huwa magbul bil-quddiem bejn
il-unions u I-MIA. Din in-nomina ta’ nies li jistghu jagixxu bhala
chairman issir gabel ma jibdew proc¢eduri dixxiplinarji partikolari u dan
fl-interess tal-impjegati kollha. L-impjegat li ged jiffaé¢ja proceduri tad-
dixxiplina m’ghandu l-ebda dritt |i jaghzel hu min ghandu jkun
chairman tal-bord tal-dixxiplina jew tal-appelli. F’'din il-lista’ tpoggew
persuni li kemm I-MIA kif ukoll il-unions hasbu li kienu kompetenti biex
jisimghu kwistjonijiet dixxiplinari.

»13. Finalment, u minghajr pregudizzju, r-rikorrent langas ma jispjega
kif |-fatt li hu ma setax jaghzel membru fuq il-bord ta’ dixxiplina wassal
ghal ksur ta’ smigh xieraq. Langas jilmenta dwar kif I-istess bordijiet
kienu zbaljati jew b’xi mod imparzjali [recte, parzjali] fid-decizjonijiet
taghhom. Fil-verita — anke jekk kellu japplika l-artikolu 39(2) tal-
Kostituzjoni u l-artikolu 6 tal-Konvenzjoni Ewropea, |-proc¢eduri dixxi-
plinari in kwistjoni gatt ma lledew id-dritt ta’ smigh xieraq tar-rikorrent.

»Frederick Attard inghata kull opportunita sabiex jipprezenta I-kaz
tieghu u li jressaq kwalunkwe prova u argument li xtaq quddiem I-
istess bord. Ir-rikorrent ressaq diversi xhieda u esperti u pprezenta
anki dokumenti vasti fnumru ta’ seduti. ll-mertu tal-kwistjoni u I-provi li
ngiebu kienu kkunsidrati fid-dettal u ghalhekk ma jista’ qatt jintqal li
kien hemm xi lezjoni ta’ dritt ta’ smigh xieraq bil-mod li aggxxa ruhu I-
bord wagqt il-proceduri. Fil-fatt, fid-decide tal-Qorti tal-Appell fil-kawza
Frederick Attard v. Malta International Airport p.l.c et il-gorti sabet li |-
proceduri mill-nord tad-dixxiplina u I-bord tal-appelli tmexxew b’mod
tajjeb u li l-allegazzjonijiet ta’ imparzjalita [recte, parzjalita] u nuggas
ta’ indipendenza min-naha tar-rikorrent kellhom jigu respinti fit-totalita
taghhom.«

6. L-ewwel qorti iddecidiet hekk:

Pagna 6 minn 23



Frederick Attard et v. Direttur Generali ghall-Impiegi u Relazzjonijiet Industrijali et

»1. tilga’ in parte I-ewwel u t-tieni eccezzjonijiet preliminari tal-Malta
International Airport p.l.c. intimat sa fejn dawn jirrelataw it-talbiet tar-
rikorrent ghal dikjarazzjoni ta’ ksur tad-drittijiet fundamentali tieghu
izda tichadhom fir-rigward tat-talba ghal rimedju fit-termini tat-tielet
talba tar-rikorrent;

»2. tilga’ r-raba’ ecéezzjoni tal-intimat Direttur Generali fil-konfront
tat-talbiet kollha tar-rikorrent;

»3. tilga’ t-tielet eccezzjoni preliminari tal-Malta International Airport
p.l.c. stante li jirrizulta li t-tieni talba tar-rikorrent hija res judicata bejn
ir-rikorrent u s-socjeta intimata;

»4. tilga' I-bqgija tal-eccezzjonijiet tal-intimati sakemm dawn huma
kompatibbli ma’ dak hawn deciz; u

»5. tghaddi sabiex tichad it-talbiet kollha tar-rikorrent;
»bl-ispejjez kollha kontra I-istess rikorrent.«

7. Ir-ragunijiet li wasslu lill-ewwel qorti ghal din id-decizjoni gew imfissra

hekk fis-sentenza appellata:

»Legittimu kontradittur:

»Fir-rigward tat-talbiet tar-rikorrent kif diretti fil-konfront tas-socjeta
intimata, l-istess socjeta te¢cepixxi li mhiex il-legittimu kontradittur stante
li ssostni li huwa biss I-istat li jista’ jinstab hati ta’ nugqasijiet u/jew lezjoni
fil-kkonfront tad-drittijiet fundamentali tal-bniedem kemm fit-termini tal-
Kostituzzjoni u wkoll tal-Konvenzjoni. Fil-kaz odjern ir-rikorrent jallega li |-
istat ghandu sehem fis-so¢jeta intimata. Da parti taghha s-socjeta
intimata ghalkemm tammetti li I-istat ghandu sehem fl-istess socjeta
tindika wkoll li hija kumpannija registrata fil-Borza ta’ Malta u ma tistax tigi
megqjusa bhala formanti parti mill-istat. Il-qorti tagbel mal-e¢¢ezzjoni tas-
socjeta intimata li ma tistax tigi megjusa bhala formanti parti mill-istat izda
hija entita kompletament separata. ll-qorti izda wara |i rat it-talbiet tar-
rikorrent, fejn fost ohrajn ged jitlob rimedju li I-pro¢eduri kollha fil-konfront
tieghu jigu dikajrati nulli, liema pro¢eduri ttiehdu mis-socjeta intimata, tqis
li s-socjeta intimata hija legittimu kontradittur biss u limitatament f'dan is-
sens stante li fkaz li I-lanjanzi tar-rikorrenti jigu milqugha kollha jew in
parte, parti mir-rimedju mitlub jinvolvi azzjonijet da parti tal-istess socjeta
intimata. Huwa biss f'dan is-sens li din il-qorti tqis li s-so¢jeta intimata hija
legittimu kontradittur fil-proceduri odjerni u ser tghaddi sabiex tichad din I-
eccezzjoni izda b’din il-limitazzjoni.

»L-ewwel talba:

»Fil-kaz odjern ghal dik li hija I-lanzjanza kostituzzjonali u minghajr ma din
il-gorti ma tidhol fil-mertu tal-pro¢eduri dixxiplinari kontra r-rikorrent, jidher
li r-rikorrent fl-ewwel talba tieghu qed jilmenta li [-proceduri ta’ dixxiplina
kif elenkati fil-paragrafu 5 tal-ftehim kollettiv applikabbli bejn ir-rikorrent u
I-MIA plc kif allegatament accettati mid-diretttur intimat huma lezivi ghad-
drittijiet fundamentali tieghu fit-termini tal-artikoli 41 u 42 tal-Kostituzzjoni
ta’ Malta u l-artikolu 11 tal-Konvenzjoni Ewropea dwar id-drittijiet funda-
mentali tal-bniedem marbut mal-artikolu 14 tal-istess Konvenzjoni relativi
ghad-dritt ta’ assocjazzjoni u d-dritt kontra d-diskriminazzjoni.
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»ld-direttur intimat jec¢¢epixxi illi mhux il-kompitu tieghu fil-ligi li jaccetta
jew japprova ftehim kollettiv u jaghmel referenza ghall-artikolu 5(2) tal-
Kap. 452 tal-Ligijiet ta’ Malta (Att dwar ir-Relazzjonijiet Industrijali) ... ...

»lsostni li ma hemm I|-ebda referenza ohra fil-ligi dwar registrazzjoni ta’
ftehim kollettiv. Jenfasizza li d-direttur intimat huwa biss depozitarju tal-
ftehim kollettivi u mhux il-kompitu tieghu li jezamina kull wiehed minnhom
jew li japprova l-istess.

»Fi kwalunkwe kaz il-kompitu ta’ din il-gorti fl-atti odjerni huwa sabiex
fkaz dato ma non concesso tqis li b’xi mod legalment id-direttur intimat
huwa tenut li jidhol fanalizi tal-kontenut tal-ftehim kollettiv u b’xi mod
japprova I|-kontenut tal-istess, allura fdak il-kaz jekk il-pro¢eduri ta’
dixxiplina li ged jilmenta minnhom ir-rikorrenti hux verament lezivi tad-
drittijiet fundamentali indikati.

»L-artikolu 42 (1) tal-Kostitizzjoni ta’ Malta jipprovdi:

»“Hlief bil-kunsens tieghu stess jew bhala dixxiplina tal-genituri
hadd ma ghandu jigi mfixkel fit-tgawdija tal-liberta tieghu ta’
ghaqgda u assocjazzjoni pacifika, jigifieri, id-dritt tieghu li jinghagad
pacifikament u liberament u jasso¢ja ma’ persuni ohra u b’mod
partikolari li jifforma jew jappartjeni lil trade union jew unions jew
assocjazzjonijiet ohra ghall-protezzjomi tal-interessi tieghu.”

»L-artikolu 11 (1) tal-Konvenzjoni jagra:

»“Kulhadd ghandu d-dritt ghal-liberta ta’ ghaqda pacifika u ghal-
liberta ta’ assoc¢jazzjoni ma’ ohrajn, inkluz id-dritt li wiehed jifforma
u jihdol fi trade unions ghall-protezzjoni tal-interessi tieghu.”

»Mill-atti hareg ¢ar li mhux talli r-rikorrent ma giex impedut milli jassocja
ruhu fil-union tal-ghazla tieghu talli rrizulta li hu stess kien kompartecipi
sabiex giet iffurmata union bl-isem ta’ Rampa Union Ii kienet tirrap-
prezenta numru ta’ impjegati tas-socjeta intimata. Jirrizulta izda li dan ma
jaghtihiex il-jedd awtomatiku fil-ligi li tkun parti fid-diskussjonijiet u
firmatarja fi ftehim kollettiv. Fil-kaz odjern irrizulta li z-zewg unions |-ohra
[-GWU u I-UAM haddmu mohhhom u nghaqdu sabiex, peress li flimkien
kienu jirrapprezentaw il-maggoranza tal-impjegati, setghu jipparte¢ipaw
fid-diskussjonijiet tal-Ftehim kollettiv. Jirrizulta li I-union li r-rikorrent
liberament kien membru taghha dan ma ghamlitux. ll-gorti ma ssib xejn
leziv tad-dritt fundamental ghall-assocjazzjoni tar-rikorrent fdan ir-
rigward; anzi pjuttost bil-kontra.

»Ir-rikorrent izid li huwa gie diskriminat fit-termini tal-artikolu 45 tal-
Kostituzzjoni u l-artikolu tal-Konvenzjoni ghar-raguni li ma kienx membru
ta’ union firmatarja fil-ftehim kollettiv. ll-qorti rat li I-ftehim kollettiv jipprovdi
mekkanizmu dwar kif jigu appuntati I-membri fil-bord ta’ dixxiplina u I-bord
tal-appell. Dan jipprovdi li wiehed mill-membiri jintghazel mill-kumpannija u
wiehed mill-union. Jipprovdi wkoll a priori liema persuni setghu jigu
nominati sabiex jagixxu ta’ chairman tal-bord ta’ dixxiplina u I-bord tal-
appell. Dan gabel ma jinfetah xi kaz partikolari. Il-gorti rat li dan il-
mekkanizmu fil-ftehim kollettiv, li r-rikorrent jidher li ged iqgis li ghandu jigi
applikat favur tieghu biss fdawk il-partijiet li jrid hu u mhux fl-interita
tieghu, japplika ugwalment ghall-impjegati kollha irrilevantement ta’ liema
union huma membri; ghalhekk I-impjegati fdawn il-pro¢eduri huma lkoll
trattati b’mod ugwali. Ta min jghid illi kieku ma kienx jezisti I-ftehim
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kollettiv in kwistjoni r-rikorrent possibilment langas kien ikollu I-possibilita
li jiddefendi I-kaz tieghu quddiem bord ta’ dixxiplina u bord tal-appell u
dan b’detriment tieghu stess u kien ikollu jmur direttament fit-Tribunal
Industrijali. Ir-rikorrent isostni li hu ma kienx jagbel mal-persuni nominati
kemm mill-kumpannija ghaliex sostna i kellu kunflitt ta’ interess u mill-
union ghaliex ma kienx jaf min hu u ghalhekk ma jgawdix il-fiducja tieghu.
Dwar in-nomina tac-chairman ukoll sab x’jiilmenta nonostante li l-ismijiet
taghhom jkunu miftiehma bejn il-partijiet fil-ftehim kollettiv gabel kwalun-
kwe kaz dixxiplinari partikolari. Fl-ambitu ta’ din il-lanjanza, fit-termini tal-
artikolu ta’ diskriminazzjoni indikati mir-rikorrenti, il-qorti ma tistax tara I-
bazi fattwali tal-allegata diskriminazzjoni li ged isostni r-rikorrent. Il-qorti
ma tara l-ebda diskriminazzjoni fil-fatt li persuna li tigi aggudikata minn
bord, tribunal jew gorti ma tkunx taf personalment il-persuna li tpoggi fug
l-istess sakemm dan ikun gie nominat fuq I-istess bord, tribunal jew qorti
skont il-ftehim jew ligi aplikabbli. L-artikolu 5 tal-ftehim kollettiv jirrizulta li
kien jigi applikat b’mod ugwali ghal kulhadd; ghalhekk ma tirrizulta I-ebda
diskriminazzjoni.

»ll-gorti izda f'dan Il-istadju terga’ lura ghall-e¢¢ezzjoni tad-direttur intimat
li e¢tepixxa li mhiex il-mansjoni tieghu fil-ligi li jevalwa I-kontenut ta’
ftehim kollettiv meta dan jigi registrat mieghu. Minn qari tal-ligi jirrizulta
¢ar li dan legalment huwa minnu; ghalhekk anki ghal din ir-raguni biss I-
ilmenti tar-rikorrent fl-ewwel talba tieghu ma jistghux jigu milqugha stante
li ma jirrizulta lI-ebda agir da parti tal-istat li jista’ jigi meqjus bhala li jilledi
I-jeddijiet fundamentali indikati. Fi kwalunkwe kaz, anki li kieku I-qorti
kellha tissorvola dan I-impediment legali, fattwalment il-ftehim kollettiv in
kwistjoni, almenu fil-klawzola attakkatta, ma jirrizultax li huwa leziv tad-
drittijiet fundamentali tar-rikorrent fit-termini tal-artikolu 42 u 45 tal-
Kostituzzjoni ta’ Malta u l-artikoli 11 u 14 tal-Konvenzjoni Ewropea dwar
id-Drittijiet tal-Bniedem u ghalhekk il-qorti ser tghaddi sabiex ti¢had I-
ewwel talba tar-rikorrent.

»lt-tieni Talba:

»Permezz tat-tieni talba tieghu r-rikorrent isostni li fil-proc¢eduri dixxiplinari
fil-konfront tieghu huwa ma nghatax smigh xieraq bi ksur tal-artikolu 39(2)
u l-artikolu 6 tal-Kostituzzjoni ta’ Malta. Is-soc¢jeta intimata tqajjem I-
eccezzjoni tar-res judicata f'dan ir-rigward u taghmel referenza ghall-
proceduri u d-decizjoni tal-Qorti tal-Appell fl-atti tal-kaz numru 433/12/1
datata 17 ta’ Marzu 2021.

»In linea ta’ gurisprudenza sabiex jissussisti I-gudikat iridu jikkonkorru tliet
elementi u cioé esedem personae, eadem res u eadem causa petendi. ...

»Permezz tat-tieni talba tieghu ir-rikorrent isostni li bil-fatt li hu ma setax
personalment jaghzel il-membru fuq il-bord allura gie vjolat id-dritt tieghu
ghal smigh xieraq. Huwa ampjament evidenti li dan l-ilment ga tgajjem fil-
kawza bin-numru 433/12/1, die debitament kunsidrat minn dik il-gorti u
gie definitivament michud permezz ta’ decizjoni li llum hija res judicata
bejn ir-rikorrent u s-socjeta intimata. Fil-fatt fid-decizjoni tal-Qorti tal-
Appell dwar |-allegata lezjoni tad-dritt fundamentali ghal smigh xieraq tar-
rikorrent fl-ambitu tal-istess pro¢eduri dixxiplinari msemmija fil-kaz odjern,
gie deciz kif isegwi:

Pagna 9 minn 23



Rikors kostituzzjonali numru 363/2021/1 17/06/2024

»“36. ll-gorti tgis li din il-fehma tohrog ukoll minn decizjonijiet li
jirrigwardaw ilmenti ta’ ksur ta’ smigh xieraq u dwar jekk il-
funzjonijiet ta’ bord ta’ dixxiplina jkunux jaqghu taht l-iskrutinju li
jintuza fil-kaz tal-pro¢eduri quddiem il-grati jew tribunali. Dwar
dan, id-difensur tal-appellant ghamel ac¢¢enn sewwa fuq il-
kwistjoni ta’ kif, mal-medda taz-zmien, il-kriterji tal-imparzjalita u I-
harsien tal-jedd ghal smigh xieraq twessghu biex jghoddu wkoll
ghal proceduri dixxiplinari rigwardanti haddiema jew professjonisti.
Din il-gorti tgis li s-sottomissjoni tal-appellant kien ikollha siwi li
kieku I-proc¢eduri ta’ dixxiplina li tressaq tahthom ma kinux finali u
konkluzivi jew ma kellu I-ebda rimedju wara I|-ezitu taghhom.
Imma dan ma kienx il-kaz, u ghalhekk, il-fatt li I-ligi kienet u
ghadha taghti lil persuna suggetta ghal proceduri dixxiplinari I-
jedd li tikkontesta dawk il-pro¢eduri quddiem qorti jgib mieghu i
bord jew korp imwaqqgaf biex jezercita funzjonijiet dixxiplinari ma
jkunx jaga’ taht il-kejl mistenni minn qorti jew tribunal. F'dan ir-
rigward inghad li “even where an adjudicatory body determining
disputes over ‘civil rights and obligations’ does not comply with
Article 681 in some respect, no violation of the Convention can be
found if the proceedings before that body “are subject to
subsequent control by a judicial body that has full jurisdiction and
does provide the guarantees of article 681".

»37. Safejn l-aggravju tal-appellant jirrigwarda ¢-Cirkostanzi parti-
kolari tal-appellati jew ta’ whud minnhom, b’mod partikolari fl-ghoti
ta’ konsulenzi lil MIA ma’ hwejjed ta’ xejra industrijali, I-ewwel gorti
sabet li ma kien hemm xejn X'izomm lil MIA milli tahtar persuna
bhal dik fost il-persuni li jistghu jidhru fuq il-bord ukoll jekk kienet
konsulent taghha. Din il-qorti tgis li bhala persuna fdata bil-
funzjoni ta’ aggudikazzjoni, persuna bhall-appellati hija mistennija
li mhux biss tidher izda tabilhaqq tkun indipendenti u imparzjali fit-
twettiq tal-hatra taghha u miftuma minn xi interess fil-mertu tal-
aggudikazzjoni. B'dan il-mod biss jista’ jigi assikurat serhan tal-
mohh tal-persuna li ser tigi aggudikata li |-process ikun wiehed
ghal kollox trasparenti. Il-gorti tqis ukoll li persuna tintghazel fuq
bord ghaliex tkun midhla jew ikollha taghrif fil-materja li gieghda
quddiemha. Jidher bi¢-¢ar li, b’xi mod jew iehor, kull wiehed mill-
appellati kien persuna midhla sewwa fil-qasam industrijali. Min-
barra dan, il-hatra taghhom hija I-frott ta’ gbil minn gabel inbeda I-
kaz tal-appellant mill-partijiet li ffirmaw il-ftehim kollettiv u dak
dwar il-procedura dixxiplinari. Fl-ahharnett, il-qorti tqis li I-mod tal-
hatra tal-bord u tal-bord tal-appelli li dwarhom l-appellant jilmenta
fdin il-kawza jidher li huwa I-istess mod kif inhatru I-bord u I-bord
tal-appell li semghu I-kazijiet tieghu ta’ dixxiplina qabel u li I-
appellant ma ilmenta bl-ebda mod minnhom f'dak iz-zmien.

»38. Fid-dawl ta’ dawn ir-rizultanzi kollha, il-qorti tasal ghall-
fehma li langas dan it-tieni aggravju ma huwa misthoqq u mhux se

LR}

jintlaga’.

»ll-gudikat suespost jorbot kemm lir-rikorrenti kif ukoll lis-socjeta intimata.
Verament fdawk I-atti ma kienx parti d-direttur intimat izda dan ghar-
raguni sempli¢i li gatt ma kien parti fdawk il-pro¢eduri ta’ dixxiplina u s-
sitwazzjoni ghadha hekk sal-lum. Il-fatt li fil-kawza odjerna r-rikorrent
ghazel Ii jintima wkoll lid-direttur ma jrendix |-e¢¢ezzjoni tar-res judicata

1 »Q.E.D.B. 8.10.2019 fil-kawza fl-ismijiet Grace Gatt v. Malta (Applik. nru 46466/16) §
79«
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fix-xejn altrimenti wiehed ikun ged jaghti lok ghall-abbuz li sabiex jevita |-
effetti tar-res judicata semplicement izid intimat fil-kawza kif jidher li sehh
fil-kkaz odjern.

»Inoltre fi kwalunkwe kaz, anki fil-konfront tat-tieni talba, tapplika I-
eccezzjoni tad-direttur intimat illi mhux il-kompitu tieghu fil-ligi li jaccetta
jew japprova ftehim kollettiv b’referenza ghall-artikolu 5(2) tal-Kap. 452
tal-Ligijiet ta’ Malta (Att dwar ir-Relazzjonijiet Industrijali). Il-qorti ser
tghaddi sabiex tilga’ wkoll din |-e¢¢ezzjoni tad-direttur fil-konfront tat-tieni
talba tar-rikorrent.

»Salv dak suespost fir-rigward tad-direttur, stante li I-qorti tqis li fir-rigward
ta’ din it-tieni talba d-direttur gie intimat ghal xejn ghaliex kemm
fattwalment kif ukoll legalment ma ghadu x’jagsam xejn mal-proc¢eduri ta’
dixxiplina in kontestazzjoni, il-qorti tqgis li bejn ir-rikorrent u s-socjeta
intimata jissussistu |-elementi rikjesti sabiex tirnexxi |-e¢¢ezzjoni tar-res
judicata mgajma u ghalhekk ser tghaddi sabiex tilga’ l-istess u ti¢had
ukoll it-tieni talba tar-rikorrent.

»|t-tielet talba:

»Fit-tielet talba r-rikorrent jitlob Ii I-qorti tiprovdi rimedju fkaz li tilga’ I-
ewwel u / jew it-tieni talba. In vista li |I-qorti ser tghaddi sabiex ti¢chad I-
ewwel u t-tieni talba, konsegwentement ser tghaddi sabiex tichad ukoll
din it-tielet talba.

»Konkluzjoni:

»Mill-atti odjerni u dawk annessi I-qgorti tqis li I-kaz odjern kjarament huwa
tentativ fjakk da parti tar-rikorrent sabiex juza din il-Qorti Kostituzzjonali
bhala qorti tat-tielet grad wara li ma hax ir-rizultat li xtaq hu permezz tal-
proceduri 433/12/1 |li huma res judicata u jittenta jkompli jtawwal il-
proceduri li verament jimmeritaw li jaslu ghal terminazzjoni u cioe dawk
pendenti quddiem it-Tribunal Industrijali.«

8. L-attur appella b’rikors tat-18 ta’ Mejju 2023. Id-Direttur Generali wiegeb

fl-1 ta’ Gunju 2023 u MIA wiegeb fis-6 ta’ Gunju 2023.

9. L-aggraviji tal-appell gew imfissra hekk:

»A. Dwar |-ewwel talba tal-liberta tal-assocjazzjoni u d-diskriminazzjoni

»L-argument kollu kien u ghadu li I-esponenti ma kienx membru ta’
wahda mill-unions il-kbar, cioé I-GWU u I-UHM, u allura I-ftehim kollettiv
jorbot mhux biss il-membri taghhom, bil-privileggi kollha favur iz-zewg
unions, imma jorbtu wkoll lii dawk li m’humiex membri. Iridu jew ma jridux
dawk li mhumiex membri, minghajr ghazla taghhom, isibu li ghazliet bhal
ma huma |-bordijiet ta’ dixxiplina jaghzlu min-nies taghhom, u minghajr
ebda konsultazzjoni mal-individwu. Bhalma gara f'dan il-kaz.

»Dan japplika wkoll ghall-istadju tal-appell fid-dixxiplina.
»Fejn ma kienx hemm diskriminazzjoni?
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»|l-Konvenzjoni Ewropea titkellem fuq id-diskriminazzjoni minhabba
“minority” u “any other status”. Titkellem ukoll fug “minority status”, u dan
kien minority status: art 14.

»ls-sentenza titkellem ukoll Ii I-Qorti ma setghetx tara kif id-Direttur seta’
kien legittimu kontradittur. Huwa |-organu tal-istat li suppost ghandu r-
responsabbilta li jipprotegi I-prin¢ipji basic¢i tax-xoghol, tar-regoli li johorgu
mill-International Labour Organisation, li gieghda hemm mhux biex kull
sena mmorru safra ghall-laggha tal-ILO.

»Rilevanza ghandha s-sentenza tal-Grand Chamber Sgrensen and
Rasmussen v. Denmark - 11.1.2006. Hawn qed tigi riprodotta I-legal
summary li jkun ippreparat mir-registru tal-qorti ewropea:

»“Facts: The first applicant was offered a short-term job as a
holiday-relief worker, one of the conditions of employment being
that he become a member of a trade union, SID. On receiving his
first pay slip, he realised that he was paying a subscription to that
union, although he had applied for membership of a different
union. He informed his employer that he did not want to pay the
subscription to SID and as a result he was dismissed for not
satisfying the requirements for obtaining the job. The second
applicant was offered a job as a gardener on the condition that he
become a member of SID, with which the employer had entered
into a closed shop agreement. The applicant, who had been
unemployed, joined SID so that he could take up the job, although
he did not agree with the union’s political views.

»‘Law: Article 11 — Freedom of association encompasses a
negative right of association, which is a right not to be forced to
join an association. An individual could not be considered to have
renounced his negative right where, in the knowledge that trade
union membership was a precondition of employment, he had
accepted an offer of employment notwithstanding his opposition
to that condition. Thus, a distinction between pre-entry and post-
entry closed shop agreements was not tenable. Moreover, while
the essential object of Article 11 is to protect the individual against
arbitrary interference by public authorities with exercise of the
rights protected, the authorities may in certain circumstances be
obliged to intervene in the relationship between private individuals
by taking reasonable and appropriate measures to secure the
effective enjoyment of those rights. Consequently, the State’s
responsibility will be engaged if it fails to secure the negative right
of association under domestic law. In that respect, whether the
State has a positive or a negative obligation, the applicable
principles are similar: a fair balance must be struck between the
competing interests of the individual and of the community. In the
area of trade union freedom, the State enjoys a wide margin of
appreciation but that margin is reduced considerably if the
domestic law permits closed shop agreements which run counter
to the individual’s freedom of choice. In that connection, particular
weight must be attached to the justifications advanced by the
authorities and account must be taken of changing perceptions of
the relevance of closed shop agreements.

»“In the case at issue, the fact that the applicants had accepted
membership of the union as a condition of employment did not
significantly alter the element of compulsion inherent in having to
join a trade union against their will. Although it was not in dispute
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that the first applicant could have found similar employment with
an employer who had not entered into a closed shop agreement,
he was nevertheless dismissed without notice as a direct result of
his refusal to comply with the requirement to join SID, a
requirement which had no connection with his ability to perform
the job. In the Court’'s opinion, such a consequence could be
considered serious and capable of striking at the very substance
of the freedom of choice inherent in the negative right to freedom
of association. As to the second applicant, it was speculative
whether he could have found employment elsewhere but it was
certain that if he had resigned his membership of SID he would
have been dismissed without any possibility of reinstatement or
compensation. The Court was therefore satisfied that he was
individually and substantially affected by the application of the
closed shop agreement to him. Both applicants were thus
compelled to join SID and that compulsion struck at the very
substance of their freedom of association. The Court considered
that legislative attempts to eliminate the use of closed shop
agreements in Denmark reflected the trend in Contracting States
not to regard such agreements as an essential means of securing
the interests of trade unions and to give due weight to the right of
individuals to join a union of their choice, without fear of prejudice
to their livelihood. These attempts were furthermore consistent
with developments on the international level, notably pursuant to
the European Social Charter. Taking all the circumstances into
account, the Court found that the respondent State had failed to
protect the applicants’ negative right to trade union freedom.

»“Conclusion: violation (twelve votes to five with regard to the
first applicant and fifteen votes to two with regard to the second
applicant)."

»Naturalment mutatis mutandis. Supervizjoni tal-istat hija obbligatorja fuq
il-kundizzjonijiet tal-impjiegi. Il-qorti ewropea ma tqisx li I-organi tal-istat
jahslu idejhom bhal Pilatu. U min hu legdittimu kontradittur jekk mhux il-
gasam ad hoc? U d-diskriminazzjoni tista’ tiehu hafna forom. Mhux biss
jekk wiehed izommx impjieg li jkollu. F’dan il-kaz li ghandna quddiemna,
id-diskriminazjoni tinstab fli ghax I-esponenti kien jappartjeni ghal union
zghira, ir-rapprezentanza tieghu u privileggi li johorgu minn dik irrap-
prezentanza kienu mnagqgsa drastikament.

»B. Dwar it-tieni talba
»L-ewwel qorti argumentat hekk:

»“Permezz tat-tieni talba tieghu ir-rikorrent isostni li bil-fatt li hu ma
setax personalment jaghzel il-membru fuq il-bord allura gie vjolat
id-dritt tieghu ghal smigh xieraq. Huwa ampjament evidenti li dan
l-ilment ga tqajjem fil-kawza bin-numru 433/12/1, gie debitament
kunsidrat minn dik il-qorti u gie definitivament mi¢hud permezz ta’
decizjoni li llum hija res judicata bejn ir-rikorrent u s-socjeta
intimata. Fil-fatt fid-decizjoni tal-Qorti tal-Appell dwar I-allegata
lezjoni tad-dritt fundamentali ghal smigh xieraq tar-rikorrent fl-
ambitu tal-istess proc¢eduri dixxiplinari msemmija fil-kaz odjern, gie
deciz kif isegwi ...”

»Dan ir-ragunament hu zbaljat sewwa. II-Qorti tal-Appell (Civil) ma

ghandhiex kompetenza li tiddeciedi fuq drittijiet fondamentali. Jekk tqum

xi kwestjoni quddiem xi gorti li ma tkunx il-Prim’Awla tal-Qorti Civili, dik il-
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gorti trid tibghatha quddiem il-Prim’Awla. Dan johrog mil-ligi suprema li
hija |-Kostituzzjoni.

»Kien ikun hemm res judicata kieku ntwera li kien hemm sentenza minn
organu ta’ gurisdizzjoni kostituzzjonali. Imgar jekk ikun tliet imhallfin fil-
Qorti tal-Appell li jogghodu fil-Qorti Kostituzzjonali, ma jikkostitwux gorti
Kostituzzjonali".

»ll-qorti galet ukoll li d-Direttur Generali ma kellu xjagsam xejn mal-
procedura ta’ dixxiplina. ... ... ... [HJuwa I-gafas partikolari tal-pro¢edura
tad-dixxiplina kif imfassla fil-collective agreement li kienet fil-mira tal-
azzjoni.

»Stramba i |-qorti taccetta li I-Labour Office huwa biss filing cabinet tal-
collective agreements. Anke |-Malta Business Registry jiehu d-dokumenti
ta’ kumpanniji ecc. imma jiflihom, u, jekk ikun xi haga li tkun kontra I-ligi,
jibaghtu ghal dak li jkun halli jsewwi l-izball. ... ... ...

»Terda’ ssir riferenza ghal dan ii-bran mis-sentenza QEDB ta’ Sgrensen
u Rasmussen v Denmark:

»“Consequently, the State’s responsibility will be engaged if it fails
to secure the negative right of association under domestic law. In
that respect, whether the State has a positive or a negative
obligation, the applicable principles are similar: a fair balance
must be struck between the competing interests of the individual
and of the community. In the area of trade union freedom, the
State enjoys a wide margin of appreciation but that margin is
reduced considerably if the domestic law permits closed shop
agreements which run counter to the individual’'s freedom of
choice. In that connection, particular weight must be attached to
the justifications advanced by the authorities and account must be
taken of changing perceptions of the relevance of closed shop
agreements.”

»Fil-fatt klawsoli dwar hatriet fil-boards tad-dixxiplina jammontaw ghall-
prattika ta’ closed shop, u bi svantagg ghall-minoranzi li ma jridux ikunu
membri tal-unions maggoritariji.

»L-artiklu 26(1)(b) tal-kap 452 jghid:
»[sc. 26. (1) Hadd ma jista’]

“(b) rigward impjegati li huma diga fl-impieg tal-principal, jas-
soggetta dawk I-impjegati jew xi klassi ta’ impjegati ghal
trattament diskriminatorju, fir-rigward ta’ kondizzjonijiet ta’ impieg
jew tkeccija”
»Ma jidhirx li dan is-subartiklu huwa eskluz mill-ghajnejn ta’ seqer tad-
Direttur Generali meta jkun fl-ambitu tal-collective agreement. M’ghandux
ihalli lok ghal diskriminazzjoni fil-metodu u I-applikazzjoni ta’ tkeccija.

»L-esponenti Imenta li kien hemm ksur tal-fair hearing ghax I-MIA li kienet
ged tressqu ghal kaz ta’ dixxiplina fl-istess wagqt kellha piz uniku fil-hatra
tal-membri tal-bord, u aktar u aktar fil-grad ta’ appell. ll-unions, li hu ma
kienx parti fihom, jiftiethmu mal-MIA fuq lista, imma mbaghad I-MIA
taghzel wiehed hi. Irrizulta li kien hemm konsulenti tal-istess MIA li hadu
sehem fil-proceduri fosthom Alfred Mallia Milanes fuq il-bprd u s-sur
Degiovanni wahdu fl-appell.

»Ghalhekk tajjeb li wiehed ji¢cita parti tal-prin¢ipji fil-kawza Grace Gatt v.
Malta tal-qorti ewropea, fejn jinghad:
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»“74. In determining whether a body could be considered
“independent” in particular, from the executive and the parties to
the case, the Court has in previous cases had regard to such
factors as the manner of appointment of the body’s members, the
duration of their term of office, the existence of guarantees
against outside pressures and the question whether the body
presents an appearance of independence.

»“75. As a rule, impartiality denotes the absence of prejudice or
bias. According to the Court’s settled case-law, the existence of
impartiality for the purposes of Article 6 8 1 must be determined
according to (i) a subjective test, where regard must be had to the
personal conviction and behaviour of a particular judge - that is,
whether the judge held any personal prejudice or bias in a given
case; and (i) an objective test, that is to say, by ascertaining
whether, quite apart from the personal conduct of any of its
members, the tribunal itself and, among other aspects, its
composition, offered sufficient guarantees to exclude any
legitimate doubt in respect of its impartiality.

»”76. However, there is no watertight division between subjective
and objective impatrtiality, as the conduct of a judge may not only
prompt objectively held misgivings as to the tribunal’s impartiality
from the point of view of the external observer (the objective test)
but may also go to the issue of the judges’ personal conviction
(the subjective test). Thus, in some cases where it may be difficult
to procure evidence with which to rebut the presumption of the
judge’s subjective impartiality, the requirement of objective
impartiality provides a further important guarantee.

»77. In this respect, even appearances may be of a certain
importance, or, in other words, “justice must not only be done, it
must also be seen to be done”. What is at stake is the confidence
which the courts in a democratic society must inspire in the public.

»“78. Finally, the concepts of independence and objective
impartiality are closely linked and, depending on the
circumstances, may require joint examination.

»“79. According to the Court's case-law, even where an
adjudicatory body determining disputes over “civil rights and
obligations” does not comply with Article 6 § 1 in some respect, no
violation of the Convention can be found if the proceedings before
that body are “subject to subsequent control by a judicial body
that has full jurisdiction and does provide the guarantees of Article
681"

»L-MIA fl-ajru.

»Kien hemm zewg konvenuti. Id-Direttur Generali u I-MIA. L-[MIA] mhix
legittimu  kontradittur ghax mhux legittimu kontradditur id-Direttur
Generali? Forsi dan prin¢ipju li jokkori lill-guristi wara I-istesura tas-
sentenzi.

»Tajjeb li wiehed jaghmel riferenza ghall-guidelines dwar |-ac¢ess ghall-
grati jew tribunali li jiddec¢iedu drittijiet Civili ta’ cittadini, bhal ma hu
impjieg. Hawnhekk jidher kemm ma kienx hemm osservanza tal-principji
bazi¢i, u kien dover tad-Direttur Generali li ma jippermettix li jhalli taparsi
bi ftehim li jinkisru d-drittijiet tal-bniedem.
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»Imparzjalitd u independenza tat-tribunali

»L-esponenti mhux biss sostna imma jibga' jsostni fuq xi tfisser I-
irnparzjalia u l-indipendenza tat-tribunal.

»Fil-kaz Grand Chamber Langborger v. Sweden il-qorti ewropea statwiet
hekk:

»“A. "Independent and impartial" tribunal

»“30. In the applicant’s submission, his claim for a fixed rent and
no negotiation clause was not examined by an independent and
impartial tribunal. His true opponents, he argued, were the
landlords’ association and tenants’ organisation inasmuch as his
proposal to delete the negotiation clause from the lease
threatened the interests of both organisations since they derived
their very existence from rent negotiations. As the lay assessors
sitting on the Rent Review Board and the Housing and Tenancy
Court were committed to the defence of those interests, they
could not assess his claim with the necessary independence and
impartiality.

»“This view was contested by the Government.

»“Like the Commission, the Court will limit its examination to the
Housing and Tenancy Court. This body was the last national
organ to determine both the questions of fact and the legal issues
in dispute.

»“31. When it decided the applicant's case, the Housing and
Tenancy Court was composed of two professional judges and two
lay assessors nominated respectively by the Swedish Federation
of Property Owners and the National Tenants’ Union, and then
appointed by the Government. The independence and impartiality
of the professional judges are not at issue. It remains to consider
the position of the two lay assessors.

»“32. In order to establish whether a body can be considered
“independent”, regard must be had, inter alia, to the manner of
appointment of its members and their term of office, to the
existence of guarantees against outside pressures and to the
question whether the body presents an appearance of
independence.

»“As to the question of impartiality, a distinction must be drawn
between a subjective test, whereby it sought to establish the
personal conviction of a given judge in a given case, and an
objective test, aimed at ascertaining whether the judge offered
guarantees sufficient to exclude any legitimate doubt in this
respect.

»“In this case it appears difficult to dissociate the question of
impartiality from that of independence.

»“33. The proceedings instituted in the Housing and Tenancy
Court concerned essentially the question whether the negotiation
clause was to be retained and not how it was to be applied (the
fixing of the rent payable by Mr Langborger).

»“34. Because of their specialised experience, the lay assessors,
who sit on the Housing and Tenancy Court with professional
judges, appear in principle to be extremely well qualified to
participate in the adjudication of disputes between landlords and
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tenants and the specific questions which may arise in such
disputes. This does not, however, exclude the possibility that their
independence and impartiality may be open to doubt in a
particular case.

»“35. In the present case there is no reason to doubt the
personal impartiality of the lay assessors in the absence of any
proof.

»“As regards their objective impartiality and the question whether
they presented an appearance of independence, however, the
Court notes that they had been nominated by, and had close links
with, two associations which both had an interest in the continued
existence of the negotiation clause. As the applicant sought the
deletion from the lease of this clause, he could legitimately fear
that the lay assessors had a common interest contrary to his own
and therefore that the balance of interests, inherent in the
Housing and Tenancy Court’s composition in other cases, was
liable to be upset when the court came to decide his own claim.

»“The fact that the Housing and Tenancy Court also included two
professional judges, whose independence and impatrtiality are not
in question, makes no difference in this respect.

»“36. Accordingly, there has been a violation of Article 6 para. 1
(art. 6-1).7«

L-aggravju jibda bl-argument illi I-attur garrab ksur tal-jedd ta’ ghaqgda u
assocjazzjoni u garrab diskriminazzjoni ghax fost il-unions illi innegozjaw
il-ftehim kollettiv ma hemmx il-union li maghha huwa msieheb hu, ghax il-
membri tal-bord ta’ dixxiplina u tal-bord tal-appelli jinhatru minn dawk il-
unions u minn min ihaddem (il-konvenuta MIA), u ghax il-union li maghha
huwa msieheb ma ghandhiex voce in capitolo fil-hatra tal membri ta’ dawk

il-bordijiet.

Dan l-argument huwa mibni fuq il-premessa zbaljata illi I-membri tal-bord
huma “rapprezentant tal-kumpannija u rapprezentant tal-union” u illi

“allura huwa ma setax jahtar rapprezentant tieghu”.

|zda I-membri tal-bord ma humiex “rapprezentanti” ta’ min jahtarhom; dan
ikun inkompatibbli mal-ntiega li |-bord ikun indipendenti. Id-dmir tal-

membri tal-bord hu li jiggudikaw il-kaz quddiemhom b’imparzjalita u ma
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jkunux soggetti ghal indhil minn parti jew minn ohra: il-membru mahtur
mill-unions ma huwiex fuq il-bord biex ihares I-interessi tal-impjegat,
dagskemm il-membru mahtur minn min ihaddem ma huwx fuq il-bord biex
ihares l-interessi ta’ min ihaddem. Jekk il-membri tal-bord effettivament
imxewx b’mod imparzjali u indipendenti hija kwistjoni ohra li ma hijiex il-
meritu tal-kawza tallum, izda I-fatt illi I-attur u l-union li maghha huwa
msieheb ma ghandhomx is-setgha li jahtru “rapprezentant” tieghu fuq il-
bord ma jfissirx li l-attur gieghed jigi m¢ahhad mill-jedd ta’ ghaqda u
assocjazzjoni jew li gieghed igarrab diskriminazzjoni ghax effettivament

hadd ma jahtar “rapprezentant” fuq il-bord.

ll-kaz ta’ Sgrensen ma ghandux relevanza ghall-kaz tallum; li jkun membru
ta’ union li ma hijiex il-union tieghu ma hijiex kondizzjoni biex l|-attur jista’
jzomm |-impieg tieghu; ma huwiex m¢é¢ahhad mill-jedd li jissieheb funion
tal-ghazla tieghu u langas ma huwa mgieghel jissieneb f'union li ma jridx

jissieheb maghha.

L-attur ighid ukoll illi I-ewwel qorti ma jellhiex tilga’ |-e¢cezzjoni ta’ res
iudicata ghax ir-res kienet iudicata minn gorti li ma kellhiex il-kompetenza
li tiddeciedi dwarha: “il-Qorti tal-Appell (Civili) ma ghandhiex kompetenza
li tiddeciedi fuq drittijiet fondamentali. Jekk tqum xi kwestjoni quddiem xi
gorti li ma tkunx il-Prim’Awla tal-Qorti Civili, dik il-qorti trid tibghatha

guddiem il-Prim’Awla”.

Izda I-kwistjoni jekk I-attur kellux smigh xieraq kienet tqanglet quddiem il-

Prim’Awla tal-Qorti Civili, li osservat illi:
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DI li gieghed jigi effettivament indirizzat fdan l-ambitu huma I-
elementi veri tal-process xieraq u kif dan gie sussegwentement sancit u
approfondit kemm fil-Kostituzzjoni ta’ Malta kif ukoll fil-Konvenzjoni
Ewropea tad-Drittijiet Fundamentali tal-Bniedem li hi wkoll, bi dritt, parti
mill-ligi lokali.«

Sar imbaghad appell mis-sentenza ta’ Prim’Awla quddiem il-Qorti tal-
Appell, kif irid il-proviso tal-art. 34 tal-Kodi¢i ta’ Organizzazzjoni u
Procedura Civili. Id-de¢izjoni ghalhekk inghatat minn qorti kompetenti kif
trid il-ligi, u l-argument li ma hemmx res iudicata ghax is-sentenza ma

nghatax minn organu kompetenti huwa ghalhekk hazin.

Tassew illi issa |-attur gieghed iressaq radgunijiet ohra ghala jghid illi ma
nghatax smigh xieraq, viz. li ma setax jahtar “rapprezentant” tieghu fuq il-
bord; madankollu, ma huwiex miftuh ghal parti li teghleb ec¢¢ezzjoin ta’ res
iudicata billi dwar I-istess res tressaq premessi godda li setghet
ressqithom fl-ewwel kawza. Li ma kienx hekk, parti tkun tista’ tressaq
kawza wara ohra dwar l-istess res billi zzomm “in riserva” premessi li
setghet ressqget mill-bidunett bil-hsieb li, jekk I-ewwel kawza ma tirnexxix,

tkun tista’ terga’ tattakka minn angolu iehor.
Din il-parti tal-aggravju hija ghalhekk michuda.

L-attur imbaghad jikkontesta d-decizjoni illi d-Direttur Generali ma jwegibx

ghat-talbiet tieghu.

|d-dmirijiet u setghat tad-Direttur Generali dwar ftehim kollettiv huma
mfissra fl-art. 5(2) tal-Att dwar |-Impiegi u r-Relazzjonijiet Industrijal [“Kap.
4527):

»(2) Meta I|-kondizzjonijiet tal-impieg jigu preskritti fi ftehim kollettiv, il-
principal jew il-principali li jkunu parti fih ghandhom, fi Zmien hmistax-il
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gurnata minn meta jigi ffirmat dak il-ftehim, jibghatu lid-Direttur kopja
tieghu awtentikata kif imiss.«

II-ligi hija ¢ara: id-Direttur Generali ma ghandux is-setgha li japprova jew
ma japprovax ftehim kollettiv depozitat ghandu. Jekk, kif irid I-attur, id-
Direttur Generali jiehu fuqu dik is-setgha jkun gieghed jiehu setgha li I-ligi

ma taghtihx u ghalhekk bi ksur tal-ligi.
Din il-parti tal-aggravju wkoll hija ghalhekk mi¢huda.

Is-silta minn Sgrensen c¢itata mill-attur hija dwar I-obbligu pozitiv tal-istat li
jara li jitharsu d-drittijiet fondamentali, u mhux biss |-obbligu negativ li ma
jiksirhomx. Dan huwa minnu, u ma huwiex eskluz li jista’ jkun hemm
obbligu fuq l-istat li jintervjeni biex ma jinghatax effett lil ftehim kollettiv li
jikser il-jedd ta’ ghagda u assocjazzjoni u li jaghmel diskriminazzjoni, izda
rajna fil-konsiderazzjonijiet dwar |-ewwel parti tal-aggravju illi ma huwiex
minnu illi “klawsoli dwar hatriet fil-boards tad-dixxiplina jammontaw ghall-
prattika ta’ closed shop, u bi svantagg ghall-minoranzi li ma jridux ikunu
membri tal-unions maggoritarji” u langas ma huwa minnu illi I-ftehim

kollettiv gieghed jassoggetta lill-attur ghal trattament diskriminatorju .
Din il-parti tal-aggravju hija ghalhekk mi¢huda.

L-attur imbaghad jerda’ lura — b’'mod mhux ghalkollox linejari — ghall-
argument dwar il-mod tal-hatra tal-membri tal-bord, u dwar is-setgha ta’
MIA li taghzel i¢-chairman minn fost dawk fuq lista miftiehma bejnha u I-
unions. Effettivament din il-parti tal-aggravju tintlagat bl-e¢¢ezzjoni ta’ res
iudicata. Barra minn hekk, ga rajna illi I-membri u chairman hekk mahtura

ma jsirux b’hekk rapprezentanti ta’ min hatarhom, u jibqghu marbuta bl-

Pagna 20 minn 23



26.

27.

28.

Frederick Attard et v. Direttur Generali ghall-Impiegi u Relazzjonijiet Industrijali et

obbligu li jharsu l-indipendenza u l-imparzjalita taghhom. Ghalkemm is-

silta minn Langborger v. Sweden tidher li sahhah I[-argument tal-attur, fil-

fatt ic-Cirkostanzi tal-kaz huma differenti minn dawk tallum ghax fil-kaz ta’
Langborger I|-entitajiet li hatru lill-gudikanti kellhom interess dirett fl-ezitu

tal-kaz partikolari, li ma huwiex il-kaz illum.

F’kull kaz, rajna illi I-kwistjoni ta’ smigh xieraq, ghallingas sa fejn tolqot il
MIA — li, effettivament, hija |-parti interessata ladarba d-Direttur Generali
ma kienx parti fil-pro¢eduri ta’ dixxiplina — tintlagat bl-ec¢ezzjoni ta’ res

iudicata.

L-attur iressaq ukoll aggravju x’aktarx enigmatiku dwar “MIA fl-ajru” u jekk
il-legittimazzjoni passiva ta’ MIA hijiex “prin¢ipju li jokkorri lill-guristi wara I-
istesura tas-sentenzi”. Din mhix espressjoni mill-aktar lu¢ida ta’ argument
legali izda bil-mistogsija tal-attur jekk “L-[MIA] mhix legittimu kontradittur ghax
mhux legittimu kontradditur id-Direttur Generali?” il-qorti tifhem illi [-attur
qgieghed jipprova jghid illi I-fatt illi d-Direrttur Generali effettivament tqies li
ma huwiex kontradittur legittimu ghax ma huwiex hu li jwiegeb ghat-talbiet
tal-attur ma jfissirx illi MIA ukoll ma titgiesx kontradittur legittimu, ghax it-

talbiet huma diretti kontrieha.

L-ewwel gorti warrbet dan I-argument billi sabet illi huwa I-istat li jwiegeb
ghal ksur tal-drittijiet imharsa taht il-Kostituzzjoni u taht il-Konvenzjoni;
madankollu iddecidiet illi “tgis li s-so¢jeta intimata hija legittimu kontra-
dittur biss u limitatament fdan is-sens stante li, fkaz li |-lanjanzi tar-
rikorrenti jigu milqugha kollha jew in parte, parti mir-rimedju mitlub jinvolvi

azzjonijet da parti tal-istess socjeta intimata. Huwa biss f'dan is-sens li din
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il-gorti tqis li s-soc¢jeta intimata hija legittimu kontradittur fil-pro¢eduri
odjerni u ser tghaddi sabiex ti¢chad din l|-e¢Cezzjoni izda b’din il-

limitazzjoni”.

Dan ma huwiex ghalkollox korrett; jekk MIA tintlagat bir-rimedju li jista’
jinghata mela ghandha interess tikkontesta |-premessa ghall-htiega ghal

dak ir-rimedju, viz. is-sejbien ta’ ksur tal-jeddijiet tal-attur.

Barra minn hekk, ma huwiex dagshekk assolut [-argument illi huwa biss |-
istat li jwiegeb ghal ksur ta’ drittijiet fundamentali, ghallingas quddiem grati
domestici. Dwar I-applikazzjoni tal-kuncett ta’ drittwirkung ara Carmelo

Buttigieg versus Albert Mizzi nomine? u Costantino Consiglio et v. Joseph

N. Tabone noe3. L-argument essenzjalment huwa illi d-drittijiet funda-

mentali, li huma |-minimum inderogabbli ta’ drittijiet ta’ kull persuna,
ghandhom, minhabba fin-natura fundamentali taghhom, ikunu mharsa
kontra kull vjolazzjoni, gejja mnejn gejja. Huwa minnu illi fil-prattika spiss
jigri li ksur ta’ dritt fundamentali minn individwu jkun ukoll ksur ta’ ligi
ordinarja — gtil minn individwu jkun ksur tad-dritt ghall-hajja mhares mill-
art. 33 tal-Kostituzzjoni, kif ukoll reat tant il-ligi penali u delitt Civili — u
ghalhekk ir-rimedju kontra I-ksur ta’ xi drittijiet fundamentali minn persuni
privati spiss jinstab ukoll taht il-ligi ordinarja, u ma jkunx mehtieg li tkun
invokata |-Kostituzzjoni; anzi, il-Kostituzzjoni stess, fl-art. 46(2), dan ma
tridux. Dan ma jfissirx, izda, li ma ghandu jkun hemm ebda rimedju kontra

ksur minn privati ta’ dritt fundamentali li huwa mhares biss taht il-

Kost. 9 ta’ Ottubru 1989, Vol. LXXIII.1.119;
P.A. (Kost.) 21 ta’ Gunju 1996
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Kostituzzjoni. Konkluzjoni li ksur ta’ dritt fundamentali jista’ jibga’ bla

rimedju hija konkluzjoni difficli li tiggustifikaha.

Fil-kaz tallum dan l-argument huwa x'aktarx akkademiku ladarba ma
nstab ebda ksur tad-dritijiet fundamentali tal-attur, izda s-sentenza safejn
lagghet, ghalkemm biss fparti, I-e¢cezzjoni li MIA ma hijiex kontradittur

legittimu, ghandha tigi riformata.

ll-qorti ghalhekk tiddisponi mill-appell billi tirriforma s-sentenza appellata:
thassarha fejn laqghet fparti |-e¢cezzjoni li Malta International Airport
p.l.c. ma hijiex kontradittur legittimu, u, minflok, tichad dik I-e¢¢ezzjoni;
tikkonferma s-sentenza fejn laqghet I-e¢¢ezzjonijiet I-ohra tal-konvenuti u

cahdet it-talbiet tal-attur.

L-ispejjez, kemm tal-ewwel grad u kemm tal-appell, jingasmu hekk: |-
ispejjez tad-Direttur Generali ghall-lmpiegi u Relazzjonijiet Industrijali
jhallashom l-attur; l-ispejjez I-ohra jingasmu hekk: sehem minn erbgha (%4)
thallsu Malta International Airport p.l.c. u tliet ishma minn erbgha (%)

jhallashom I-attur.

Giannino Caruana Demajo Anthony Ellul Robert G. Mangion
Adent President Imhallef Imhallef

Deputat Registratur

da

Pagna 23 minn 23



