Rikors Nru 528/2022— Charles Seychell vs I-Avukat tal-Istat

I1-Qorti:-
1. Rat ir-rikors datat 6 ta” Ottubru 2022, li permezz tieghu r-rikorrenti talab is-segwenti:
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Seduta ta’ nhar it-Tnejn
Tlieta (3) ta’> Gunju 2024

Rikors Numru 528/2022 FDP
Fl-ismijiet
Charles Seychell
VS

L-Avukat ta’ |-Istat

i fil-wieed u ghoxrin (21) ta’ Gunju tas-sena elfejn u ghaxra (2010) saret
tfittxija mill-Pulizija go container bin-numru TR854, propjeta tal-kumpanija
Fahrenheit fejn irrizulta illi gewwa kumpressur t’air conditioner tal-marka
‘Confe’ kien hemm mohbi pakkett imdawwar b’tape ta’ kulur iswed. Illi meta
dan I-istess pakkett infetaz irrizulta illi kien jikkontjeni sustanza illecita
allegatament droga eroina f'piz ta’ kwazi disa’ mitt gramma. 1lli skont I-
investigazzjonijiet tal-Pulizija, kien l-esponenti li flimkien ma’ persuna ohra
allegatament fassal pjan sabiex din is-sustanza tkun importata f’Malta,

I1li gabel it-tezid tal-istqarrija, il-Pulizija gharrfet lill-esponenti li huwa kellu
d-dritt jikkonsulta ma’ avukat tal-fiducja tiegau izda l-esponenti ma ingzatax
l-opportunita’ illi jkollu [-avukat tal-fiducja tiegau prezenti ghal tali stqarrija
stante illi I-/igi vigenti dak iz-Zmien ma kinitx tippermetti dan. Illi wara li giet
meAuda din l-istgarrija mill-Ispettur Jesmond J Borg, din giet ikkonfermata
bil-gurament mill-esponenti (a fol. 296 tal-atti processwali kriminali). 11l
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nhar it-23 ta’ Gunju 2010 huwa tressaq b’arrest akkuzat talli fil-21 ta’ Gunju
tas-sena 2010 u fil-jiem ta’ qabel f'dawn il-Gzejjer, assoc¢ja ruhiu ma’ xi
persuna jew persuni ofira f’dawn il-Gzejjer jew barra minn dawn il-gzejjer
sabiex ibig#i jew jittraffika f’dawn il-gzejjer medicina (eroina) bi ksur tad-
disposizzjonijiet tal-Ordinanza dwar il-Medicini Perikoluzi, Kap 101 tal-
Ligijiet ta’ Malta jew ippromwova, ikkostitwixxa, organizza jew iffinanzja tali
assocjazzjoni. Huwa c¢ahad l-akkuzi migjuba fil-konfront tieg/u;

Ili I-esponenti gieghed iressaqg is-segwenti lanjanzi kostituzzjonali:

1. Dritt tal-Assistenza Legali matul l-interrogazzjoni tieghu
2. Certezza Legali
3. Rule of Disclosure

Id-Dritt tal-Assistenza Legali matul l-interrogazzjoni tieghu

i jigi rilevat illi I1-proceduri kriminali gew msejsa principarjament fuq I-
istgarrija illi 1-esponenti rrilaxxa datata 22 ta' Gunju tas-sena 2010, liema
stqarrija inghatat mill-esponenti minghajr ma nghatalu d-dritt illi jkollu I-
avukat tal-fiducja tieghu prezenti waqt tali stqarrija peress illi I-ligi f’dak iz-
Zmien ma kinetx tippermetti dan. Illi, fl-umli fehma tal-esponent, dan
jikkostitwixxi ksur tad-dritt fundamentali tal-esponent ghal smiegh xieraq ai
termini tal-Artikolu 39 tal-Kostituzzjoni ta' Malta u Artiklu 6 tal-Konvenzjoni
Ewropea ghad-Drittijiet tal-Bniedem;

Dan id-dritt gzall-assistenza legali fi proceduri kriminali huwa rikonoxxut u
protett fil-maggior parti tal-pajjizi fil-komunita internazzjonali u huwa sancit
f’kull strument internazzjonali ta’ drittijiet umani, inter alia, I-Konvenzjoni
Ewropeja ghad-Drittijiet Umani, il-Konvenzjoni Inter-Amerikana ghad-
Drittijiet Umani, il-Konvenzjoni Afrikana ghad-Drittijiet Umani u tal-Popli u
I-Konvenzjoni Internazzjonali tad-Drittijiet Civili u Politici, fejn id-dritt tal-
assistenza legali huwa meqjus bfiala element essenzjali tad-dritt za” smiegh
xierag.

Jigi rilevat illi I-Artikolu 1 tal-United Nations Resolution on Basic Principles
on the Role of Lawyers jghid, ‘all persons are entitled to receive legal
assistance of a lawyer of their choice in order to protect and establish their
rights and to defend them in all stages of criminal proceedings’ u [-Artikolu
6 (3) (c) tal-Konvenzjoni jghid illi:

Everyone charged with a criminal offence has the following
minimum rights:

to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so
require.
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1lli ’dan [-isfond issir referenza ghall-kawza fl-ismijiet 1l1-Pulizija vs Claire
Farrugia (Appell numru 259/2018 ippresedut mill-Imzallef Consuelo Scerri
Herrera) deciza mill-Qorti tal-Appell Kriminali fejn intgal illi:

Filwaqt li din il-Qorti tagbel ma' dawn il-kunsiderazzjonijiet, dak li
ghandha quddiemha din il-Qorti permezz tal-appell prezentat mill-
appellanta jirrigwarda I-inammissibilta’ tal-istqarrijiet peress li ttiezdu
ming#iajr ma l-appellanta kellha d-dritt li jkollha prezenti I-avukat
magiha u dan skont l-appellanta jikkostitwixxi lezjoni tad-drittijiet
fundamentali tagiha senjatament id-drittijiet tal-appellanta g#al
smiegh xieraq kif sanciti fl-artikolu 39 tal-Kostituzzjoni ta' Malta u fl-
artikolu 6 tal-Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem.

Ghalhekk jirrizulta li dan l-ewwel aggravju m’huwiex imsejjes fuq dak
li I-Qorti ddecediet u fuq dak sottomess quddiem I-Ewwel Qorti izda |-
ewwel I-aggravju fl-appell jirrigwarda I-fatt li fiz-zmien meta ttiezdu z-
zewg stqarrijiet, il-/igi ma kinitx tipprovdi grad-dritt li persuna tkun
assistita waqt |-ghoti  tal-istqarrija. In linea tal-izvilupp
gurisprudenzjali tal-Qorti Ewropea tad-Drittijiet tal-Bniedem u tat-
trasposizzjoni tad-Direttiva 2013/48/EU fil-/igi Maltija, kull persuna
ghandha dritt li tkun assistita mill-bidu nett tal-investigazzjonijiet u
ghalhekk anke wagqt I-gfoti tal-istqarrija. Il-legislazzjoni sussidjarja
9.24 tipprovdi ghal Regolamenti dwar il-procedura waqt |-
interrogazzjoni ta' persuni suspettati u persuni akkuzati bl-Awviz Legali
102 tal-2017.

Jirrizulta li l-appellanta kienet hi stess li rrifjutat id-dritt li tikkonsulta
ma' Avukat gabel I-g#oti tal-istgarrijiet kif anke jirrizulta mit-twissija
li tidher a fol 28 li tagra:

‘Twissija moghtija mill-Ispettur Spiridione Zammit fil-presenza ta'
WP167 J. Grech li m'intix obbligat li titkellem sakemm ma tkunx tixtieq
li titkellem, imma dak li tgaid jista' jingieb bi prova, wara li gejt mogfti
d-dritt li stajt tikkonsulta jew tigi assisti mill-Avukat jew prokuratur
Legal tal-fiducja tieghek u int ghazilt li ma tixtiegx tikkonsulta jew tigi
assistit.’

Il-kliem uzati f'dik it-twissija hija 'int ghazilt li ma tixtiegx tikkonsulta
jew tigi assistit’, ma jirrizultax jekk il-kliem 'tigi assistit' jirreferix ghal
gabel I-istgarrija jew matul. Madankollu tenut kont tal-fatt li I-/igi fiz-
zmien li l-appellanta ghamlet iz-zewg stqarrijiet ma kinitx tipprovdi d-
dritt li tkun assistita waqt it-tezid tal-istqarrija jikkonferma li I-kliem
'tigi assistit’ f'dik it-twissija qiegred jirreferi ghal gabel I-gfoti tal-
istgarrija. Din il-Qorti tikkunsidra wkoll li I-fatt li I-appellanta irrifjutat
id-dritt li tikkonsulta ma Avukat gabel I-istqarrija kif kellha kull dritt li
taghmel, ma jfissirx li hi kienet ser tirrifjuta li tkun assistita matul I-
interrogazzjonijiet li kieku kellha d-dritt. Ghalhekk din il-Qorti,
kuntrarjament ghal dak li stqarr I-Avukat Generali fin-nota tieghu ma
tistax tintepreta’ r-rinunzja tal-appellanta milli tikkonsulta ma' Avukat
gabel it-tenid tal-istqarrija bhiala rinunzja tacita ghad-dritt li jkun
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hemm prezenza ta' Avukat waqt it-tezid tal-istqarrijiet u dan stante li
fiz-zmien tat-teid tal-istqarrijiet, il-Zigi ma Kinitx tipprovdi g#al dan
id-dritt u ghalhekk I-appellanta ma kellha l-ebda ghazla x'taghimel
rigwardanti I-prezenza o meno ta' Avukat wagt I-interrogatorju.

Tenut kont ta' dan, din il-Qorti sabiex ma jigux lezi d-drittijiet tal-
appellanta sejra tiskarta z-zewg stqarrijiet magzmula mill-appellanta
u tiddikjarahom inammissibli.

F’kaz deciz mill-Qorti Kostituzzjonali nhar is-27 ta’ Settembru 2019, fl-
ismijiet Graziella Attard vs Avukat Generali, f’liema kaz il-posizzjoni legali
fit-tehid ta’ stqarrija kienet dik adoperata gabel [-10 ta’ Frar 2010 u ghalhekk
qabel gie fis-sehl id-dritt ta’ persuna suspettata jew arrestata li tottjeni parir
legali qabel l|-interrogatorju taghha, wara li rreferiet ukoll ghall-kaz ta’
Beuze v. Belgium, I-istess Qorti kkonkludiet illi:

“10. Madanakollu, billi ¢-¢irkostanzi fejn il-persuna interrogata tista’
ma tithallhiex tkellem avukat huma I-ec¢cezzjoni aktar milli r-regola, u
din il-qgorti ghandha s-setgha li taghti rimedju fejn issib li disposizzjoni
li thares dritt fondamentali mhux biss “qieghda tigi” izda wkoll meta
“thun x’aktarx sejra tigi miksura”, din il-qorti hija tal-fehma, kif
osservat fis-sentenza moghtija fl-24 ta’ Gunju 2016 fl-ismijiet Malcolm
Said v. Avukat Generali, illi ma jkunx ghaqli — partikolarment fid-dawl
ta’ inkonsistenzi fis-sentenzi tal-Qorti Ewropea li johlog element ta’
imprevedibilita, kif jixndu I-posizzjonijiet konfliggenti li hadet fil-kaz
ta’ Borg u f'dak ta’ Beuze — illi |-process kriminali jithalla jitkompla
bil-produzzjoni tal-istqarrija moghtija mill-attrici lill-pulizija ghaliex
tqis illi, fic-cirkostanzi, in-nugqas ta’ ghajnuna ta’ avukat ma kienx
nuqqas li ma jista’ jkollu ebda konsegwenza ta’ pregudizzju ghall-
attrici, aktar u aktar meta fl-istqarrija ammettiet sehemha fir-reat.”
[enfasi ta’ din il-Qorti]

“18. 1I-qorti tqis illi 1-ordni li l-istqgarrija titnehhia mill-inkartament,
aktar milli rimedju ghal ksur li, wara kollox, ghadu ma sehhx, huwa
garanzija tal-integrita tal-process u wkoll fl-interess pubbliku, biex ma
jigrix I-process kontra l-attrici jkollu jithassar wara li jintemm, b hela
ta’ hin u rizorsi, li thun forma ohra ta’ ingustizzja ghax il-ligijiet
ghandhom iharsu mhux biss lil min hu mixli b’reat izda wkoll lil min
jista’ jkun vittma ta’ reat.

19. Wl-qorti ghalhekk terga’ ttenni li ma jkunx ghaqli li jsir uzu mill-
istqarrija waqt il-process kriminali ... ",

Ili 1-esponenti jaghimel referenza wkoll grall-kawza fl-ismijiet 11-Pulizija vs
Carmel Polidano, Michael Mercieca, Omissis, fejn il-Qorti tal-Appell
Kriminali wara li ghamlet rassenja tal-gurisprudenza kemm lokali u kemm
internazzjonali sazget illi:
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“Fil-kaz ta’ llum ma jista’ jkun hemm ebda dell ta’ dubju [i [-attur kien
hati tal-imputazzjonijiet imressqa kontra tieghu, kif wara kollox gharfet
I-ewwel qorti stess. L-ewwel qorti gharfet ukoll illi I-qrati ta’
gurisdizzjoni kriminali waslu ghall-konkluzjoni tal-Atija tal-attur bis-
sahha ta’ xiehda ohra barra l-istqarrija tieghu. Megqjus il-process
kriminali fl-intier tieghu, ma jistax jinghad illi [-attur ma nghatax smigh
xieraq: kellu gharfien tal-provi kollha mressga kontrieh u ma ntweriex
li nZamm mistur xi taghrif li kellha |-pulizija; kellu ghajnuna ta’ avukat
wagqt il-process quddiem il-qorti; kellu fakolta jressaq xhieda u jaghmel
konto-ezami tax-xhieda tal-prosekuzzjoni; instab hati bis-sahha ta’
xiehda oggettiva li, ukoll jekk ma tqisx I-ammissjoni tieghu, rabtitu mal-
incident u ma setghetx thalli dubju dwar il-htija tieghu.”

“Din il-Qorti temfasizza li d-dritt li suspettat ikollu Avukat prezenti
minn stadju bikri tal-investigazzjoni mhijiex limitata g#al persuni
kkunsidrati vulnerabbli. Anke persuni li kellhom diversi kundanni
precedenti kontra tagiihom u li ghalhekk huma intizi fil-mod ta' kif
jittiendu I-interogazzjonijiet kif ukoll persuni li I-Avukat Generali
jirreferi ghalihom bhiala b'esperjenza f'varji ogsma tan-negozju ukoll
ghandhom dritt li jkollhom Avukat prezenti minn stadju bikri tal-
investigazzjoni. Il-/igi ma tiddistingwix bejn persuna u oZra. Huwa d-
dritt ta" kull persuna li jkun assistit minn Avukat anke matul I-
interrogazzjoni. Mhuwiex kontestat li fiz-zmien |i ttiezdu l-istgarrijiet
kif ukoll ix-xhieda ta' uzzud mill-akkuzati quddiem I-espert Vincent E.
Ciliberti fl-istadju tal-inkjesta, I-/igi ma Kinitx tag#ti jedd lil suspettati
biex ikollhom Avukat prezenti waqt it-tezid tal-istqarrija. Biss pero'
issa li I-Zigi tipprovdi ghal dan id-dritt, huwa rikonoxxut u accettat li d-
dritt ghal smigh xieraq ghandu jigi rispettat minn stadju bikri tal-
investigazzjoni.

Din il-Qorti filwaqt li tirrikonoxxi li kien hemm zvilupp sinifikattiv
f'dawn l-azhar xhur, fejn il-Qrati qeghdin ikarsu lejn il-proceduri fit-
totalita’ tagiihom sabiex jigi deciz jekk kienx hemm lezjoni tad-dritt gzal
smigh xieraq, din il-Qorti tissottolinea li bl-ebda mod ma hemm
uniformita’ fil-kunsiderazzjonijiet u decizjonijiet tal-Qrati dwar jekk
stqarrijiet u dikjarazzjonijiet meAuda matul I-investigazzjoni minghajr
id- dritt tal-prezenza tal-Avukat jilledux id-dritt ghal smig# xierag. Din
il-Qorti ma ghandha l-ebda kompetenza biex tideciedi dwar lezjoni o
meno ta' dritt fundamentali izda trid tiddeciedi biss jekk ghandhiex
tieau in konjizzjoni stqarrijiet u dikjarazzjonijiet ozra fl-istadju tal-
investigazzjoni ming#ajr id-dritt li suspettati jkunu assistiti minn
Avukat. Din il-Qorti ghalhekk tgis li gialadarba gegndin fi stadju ta'
revizjoni, filwaqt li bl-ebda mod ma hija tiddikjara li se47 xi ksur tad-
dritt gral smig# xierag, tiddeciedi li sabiex ma jkunx hemm ir-riskju ta'
xi ksur, kwalunkwe dikjarazzjoni, stqarrija jew xhieda mog#tija mill-
imputati Carmel Polidano, Michael Mercieca u Muhammad Saleem fl-
istadju tal-investigazzjoni u I-inkjesta ming#ajr il-prezenza tal-Avukat
bhala inammissibli.”
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Ili ssir referenza ghal dak li galet il-Qorti Kostituzzjonali nhar is-26 ¢’April
2022 fil-kawza fl-ismijiet Christopher Bartolo vs. Avukat tal-Istat (Rikors
numru 255/20/3 TA) fejn il-Qorti ghamlitha c¢ara illi jekk kemm-il darba ikun
hemm provi ozrajn li fughom il-Qorti tista’ tistrieh allura l-analizi ghandha
ssir fuq is-saifa tal-provi |-ofirajn b’dana illi jigu sfilzati stqarrijiet
inkriminatorji.

28. i kif galet din il-Qorti fis-sentenza taghha tal-5 ta’ Ottubru, 2018,
huwa car [i [-istqarrijiet li ta l-appellat lill-Pulizija se jkollhom u
kellhom impatt fil-proceduri kriminali u I-ezitu taghhom. Mela dak li
Jjghodd ghall-imsemmija stqarrijiet u l-uzu li seta’ jsir minnhom f’dawk
il-proceduri, issa, bis-sahha ta’ dak li qieghed ikun deciz f'din is-
sentenza, jghodd ukoll ghall-istqarrija mahlufa mill-appellat quddiem
il-Magistrat Inkwirenti. Ukoll jekk [-imsemmi mpatt ma jolgotx I-
ammissjonijiet li huwa ghamel u tenna fuq medda ta’ Zmien matul il-
proceduri msemmija sa ma nhareg [-Att tal-Akkuza (bit-thaddim tad-
dispozizzjonijiet tal-Artikolu 392B(1) u (4) tal-Kodici Kriminali), il-fatt
li seta’ jsir uzu mill-istqarrija mahlufa kien jaf johloq hsara lill-
appellat. Kemm hu hekk, johrog ¢ar minn qari mqar hafif tas-sentenza
moghtija mill-Qorti Kriminali fis-27 ta’ April, 2017, li hafna mill-
kunsiderazzjonijiet maghmulin minn dik il-Qorti hija u tkejjel il-piena
li kellha taghti lill-appellat akkuzat, kienu jsemmu [-imsemmija
stqarrijiet u dak li jinghad fihom;

29. 1lli ghalhekk din il-Qorti tqis i, ladarba b’din is-sentenza se taghti
r-rimedju li lanqas ma jmissu jsir uzu aktar tal-istqarrija mahlufa mir-
rikorrent appellat quddiem il-Magistrat Inkwirenti, hekk ukoll ghandha
taghti rimedju ghat-thassir tas-sentenza moghtija mill-Qorti Kriminali
safejn jirrigwardaw il-kunsiderazzjonijiet li saru fiha dwar dak li I-
akkuzat stqarr qabel ma irregistra ghal aktar minn darba [-ammissjoni
tieghu ghall-akkuzi mressqa. Ladarba nghad li hemm provi ohrajn li
fughom il-Qorti Kriminali tista’ tikkalibra [-piena li ghandha tinghata
lill-appellat, ikun xieraq u konformi ma’ dak deciz minn din il-Qorti
(kemm fis-sentenza talewwel kawza kostituzzjonali u kif ukoll f’din) li
dak il-kejl isir fuq is-sahthia tal-provi l-ohrajn imsemmija, bla ma b hekk
jittiefes il-jedd tal-appellat ghal smigh xieraq minhkabba [-istqarrijiet li
huwa ta;

Ili I-esponenti jirreleva illi ricentament il-Qorti Kostituzzjonali f’sentenzi
separati u cioe’ Morgan Onuorah vs Avukat Generali u Clive Dimech vs
Avukat Generali ddikjarat illi I-istqarrijiet rilaxxati mill-akkuzati m 'ghandux
isir uzu minnhom wagqt il-proceduri kriminali stante li kienu nghataw
ming#ajr mal-akkuzati kellhom I-avukat tal-fiducja tagizhom prezenti.

i 1-Qorti fil-kawza Morgan Onuorah vs. Avukat Generali (Rik Kost
176/2019) wara li ghamlet referenza ghall-insenjament moghtija minnha
stess fis-sentenzi taghha fl-ismijiet Stephen Pirotta vs. Avukat Generali u
Graziella Attard vs. Avukat Generali ghaddiet sabiex ghamlet is-segwenti
konsiderazzjonijiet:
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“22. F'dik is-sentenza |-Qorti kkonkludiet i ghar-ragunijiet i
Jissemmew fiha, fosthom dak li ntqal f’paragrafu 10, ma jkunx “.....
ghaqli i jsir uzu mill-istqarrija waqt il-process kriminali, .......... ”
Ragunament Ii din il-Qorti diga’ addottat ’sentenzi precedenti, bhal
Christopher Bartolo v. Avukat Generali et tal-5 ta’ Ottubru 2018 u Il-
Pulizija (Spettur Malcolm Bondin) v. Aldo Pistella tal-14 ta’ Dicembru
2018.

23. Rilevanti wkoll li fejn isir guri, kif ser isir f"dan il-kaz, huma I-gurati
li jaghmlu [-apprezzament tal-provi u l-verdett ma jkunx fih
motivazzjoni. Ghalhekk jeZisti I-periklu car li I-gurati jibbazaw id-
decizjoni taghhom fuq dik il-prova.

[.-]

26. Kif diga’ issemma, |-fatt wahdu li saret I-interrogazzjoni mhux fil-
prezenza ta’ avukat ta’ fiducja tal-attur m’huwiex bizzejjed sabiex
jaghti lok ghall-ksur tad-dritt fundamentali ta’ smigh xieraq.
Madankollu l-uzu ta’ dik I-istqarrija fil-proceduri kriminali, li fiha [-
attur ammetta ghal uhud mir-reati li akkuzat biha, taf twassal sabiex
isehhi dak il-ksur tal-jedd fundamentali. Dan iktar u iktar meta
tikkunsidra I-gurisprudenza ampja tal-Qorti Ewropea tad-Drittijiet tal-
Bniedem li issa ilha s-snin tirrepeti I-istess insenjament.

27. Li S-suspettat jitkellem ma’ avukat qabel [-interrogazzjoni, |-
assistenza ta’ avukat wara li thkun saret [-interrogazzjoni u n-natura
adversarial tal-kawza kriminali sussegwenti, m’humiex garanzija
adegwata li jirrimedjaw ghad-difett li s-suspett ma kienx assistit minn
avukat waqt I-interrogazzjoni li saret meta kien taht arrest. Fis-
sentenza ricenti Mehmet Zeki Celebi v. Turkey (App. 27583/07) il-
OEDB kompliet tishaq:

“57. The onus will be on the Government to demonstrate convincingly
why, exceptionally and in the specific circumstances of the case, the
overall fairness of the trial was not irretrievably prejudiced by the
restriction on access to legal advice. The Court also reiterates that it is
only in very exceptional circumstances that it can conclude that a given
trial has not been prejudiced by the restriction of an applicant’s right
of access to a lawyer (see Dimitar Mitev v. Bulgaria, no. 34779/08, 71,
8 March 20/8) .

Ghalhekk stante lill-istgarrija magzmula mill-esponenti ing#atat fi Zmien
meta huwa ma setax jikkonsulta mal-avukat tal-g#azla tiegziu u ghalhekk ma
setax jigi spjegat lilu l-konsegwenzi ta’ dak i kien gieghed jghid, huwa
gieghied umilment jissottometti illi I-istgarrija rilaxxata minnu u kwalunkwe
referenza ghaliha m’ghandhiex tittieed in konsiderazzjoni mill-Onorabbli
Qorti Kriminali.
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2. Certezza Legali

lli in oltre, jezisti wkoll stat ta’ incertezza legali fuq il-materja tal-
ammissibilita” o meno ta’ stqarrija li giet moghtija fi zmien meta I-/igi ma
kinitx tipprovdi ghad-dritt tal-avukat li jkun prezenti waqt stgarrija u dana
tenut kont tal-gurisprudenza varja tal-Qrati nostrani f’dan ir-rigward.

i ghalhekk din l-incertezza hija leziva ghad-drittijiet fundamentali tal-
esponent Kif sanciti fl-Artikolu 39 u 45 tal-Kostituzzjoni ta’ Malta u [-Artikoli
6, 7 u 14 tal-Konvenzjoni grall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-
Libertajiet Fundamentali in kwantu li fin-nugaas ta’ tali certezza legali giet
krejata diskriminazzjoni ming#ajr fundament lill-esponenti, kif ukoll tezisti
imprevedibbilita™ legali li tmur kontra I-kuncett ta’ ‘ligi’ kif inhu interpretat
fl-Artikolu 7 tal-Konvenzjoni. Dan |-stat ta’ incertezza jikser id-dritt ta’
individwu li jkollu smigZ xieraq stante li konsegwentment imur kontra s-
Saltna tad-Dritt.

i fil-kaz Camilleri vs. Malta deciza fit-22 ta’ Jannar 2013 mill-Qorti
Ewropeja tad-Drittijiet tal-Bniedem, il-kuncett ta’ ligi gie interpretat b’dan
il-mod:

35. When speaking of “law” Article 7 alludes to the very same concept
as that to which the Convention refers elsewhere when using that term,
a concept which comprises statute law as well as case-law and implies
qualitative requirements, including those of accessibility and
foreseeability (see Cantoni v. France, 15 November 1996, § 29, Reports
1996-V, Coéme and Others v. Belgium, nos. 32492/96, 32547/96,
32548/96, 33209/96 and 33210/96, 8§ 145, ECHR 2000-VII, § 145, and
E.K. v. Turkey, no. 28496/95, § 51, 7 February 2002). These qualitative
requirements must be satisfied as regards both the definition of an
offence and the penalty the offence in question carries (see Kafkaris,
cited above, § 140). An individual must know from the wording of the
relevant provision and, if need be, with the assistance of the courts’
interpretation of it, what acts and omissions will make him criminally
liable and what penalty will be imposed for the act and/or omission
committed (see, among other authorities, Cantoni, cited above, § 29).

Filwaqt illi I-kuncett importanti tal-prevedibbilita® ossia foreseeability gie
interpretat hekk:

38. Foreseeability depends to a considerable degree on the content of
the law concerned, the field it is designed to cover and the number and
status of those to whom it is addressed. A law may still satisfy the
requirement of “‘foreseeability” where the person concerned has to take
appropriate legal advice to assess, to a degree that is reasonable in the
circumstances, the consequences which a given action may entail (see
Achour v. France [GC], no. 67335/01, § 54, ECHR 2006-1V and Sud
Fondi srl and Others v. Italy, no. 75909/01, § 110, 20 January 2009).
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1lli fdan il-kaz ir-rikorrent gie trattat b’mod kompletament differenti minn
hafna ofirajn, f’kaz fejn huwa ma seta’ qatt jipprevedi b’mod ragjonevoli
x’inhi s-sitwazzjoni legali tieghu anke bl-assistenza ta’ konsulent legali u
dana minfabba n-nugqas ta’ certezza legali li kienet u gradha tezisti fil-
gurisprudenza nostrana bi ksur tal-Artikolu 7 tal-Konvenzjoni.

i l-ezami li ghamlet il-Qorti tad-Drittijiet Umani f’kazijiet simili sabiex
tezamina “reasonable foreseeability of the judicial interpretation” huwa
“whether the applicant could reasonably have foreseen at the material time,
if necessary with the assistance of a lawyer, that he risked being charged with
and convicted of the crime in gquestion (Jorgic v. Germany, §8 109-113), and
that he would incur the penalty which that offence carried. The Court must
ascertain whether the judicial interpretation of the criminal law merely
continued a perceptible line of case-law development (S.W. v. the United
Kingdom and C.R. v. the United Kingdom), or whether the courts had adopted
a new approach which the applicant could not have foreseen (Pessino v.
France, § 36; Dragotoniu and Militaru-Pidhorni v. Romania, § 44; Del Rio
Prada v. Spain, 88 111-117; see, conversely, Arrozpide Sarasola and Others
v. Spain, 88 124-130, concerning an isolated judgment not backed by any
case-law which might have inspired legitimate expectations in the applicants,
followed a few months later by a landmark judgment from the Plenary
Supreme Court determining the impugned issue).”

Ii kif diga’ gie trattat mill-Qorti Ewropeja tad-Drittijiet tal-Bniedem:

The Court has found that the foreseeability requirement was not met in
cases of an extensive interpretation of criminal law to the accused’s
disadvantage (in malam partem), both where that interpretation stems
from an unforeseeable case-law reversal (Dragotoniu and Militaru-
Pidhorni v. Romania, 88 39-48) or from an interpretation by analogy
which is incompatible with the essence of the offence (for example, the
conviction for genocide in Vasiliauskas v. Lithuania [GC], 8§ 179-
186), and where there has been an extensive and unforeseeable
interpretation of an offence to the accused’s disadvantage that is
incompatible with the very essence of that offence (Navalnyye v. Russia,
8 68; Parmak and Bakir v. Turkey, § 76). It may also find against a
State on the grounds of a conviction for an offence resulting from case-
law development consolidated after the commission of that offence (for
example, the offence of aiding and abetting a mafia-type organisation
from the outside in Contrada v. Italy (no. 3), 88 64-76), or the case of
a conviction based on an ambiguous domestic law provision which had
offered divergent interpretations (Zaja v. Croatia, §§ 99-106). In that
connection, an inconsistent case-law lacks the required precision to
avoid all risk of arbitrariness and enable individuals to foresee the
consequences of their actions (ibid., § 103).

Ili I-esponenti jsostni illi ricentement u cioe fl-/ ta’ Gunju 2021, il-Qorti

Kriminali presedjuta mill-Im#Aallef C. Scerri-Herrera fil-kawza fl-ismijiet
Repubblika ta’ Malta vs. Rosario Militello ezaminat il-kwistjoni tal-
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incertezza legali u safiget hekk anke b’referenza ampja ghall-gurisprudenza
tal-Qorti tad-Drittijiet tal-Bniedem:

i bhala introduzzjoni, jinghad li |-Atiega ta’ certezza legali huwa
rekwizit intrinsiku tad-dritt tas-smieg#s xieraq. Huwa minnu li fis-
sistema guridika nostrana ma jezistix il-kuncett tal-precedent per6 dan
ma jffisirx awtomatikament li giialkemm qgorti mhijiex marbuta li ssewgi
ad unguem decizjonijiet precedenti hija gralhekk libera li tiddipartixxi
minn ragunament alterjuri Dan ged jingsad ghaliex jezisti princ¢ipju
iesor li jippromwovi dicta kostanti u dan in ommagg mal-princ¢ipju
auctoritas rerum (perpetuo) similiter iudicatarum. Illi dan il-principju
sab applikazzjoni diversi drabi mill-grati tagzna inter alia fis-sentenza
fl-ismijiet Ignatious u Carmela konjugi Debono et vs Direttur tal-
Artijiet. Illi dan il-principju jsib ukoll ezistenza fil-gurisprudenza tal-
Qorti Ewropeja. (enfasi tal-esponenti)

Fis-sentenza Beian v. Romania 6 inghad is-segwenti:

“33. However, where States decide to enact legislation to compensate
victims of past injustices, it must be implemented with reasonable
clarity and coherence in order to avoid, in so far as possible, legal
uncertainty and ambiguity for the legal persons concerned. In that
context, it should be stressed that uncertainty — be it legislative,
administrative or judicial — is an important factor to be taken into
account in assessing the State’s conduct (see, mutatis mutandis,
Broniowski v. Poland 7, and Paduraru v. Romania 8). (enfasi tal-
esponenti)

36. In the absence of a mechanism for ensuring consistency in its
case-law, the highest domestic court delivered diametrically opposed
judgments, sometimes on the same day, concerning the scope of Law
no. 309-2002 (see, for instance, the judgments of 11 January and 1
and 28 March 2005).

37. Admittedly, divergences in case-law are an inherent consequence
of any judicial system which is based on a network of trial and appeal
courts with authority over the area of their territorial jurisdiction.
However, the role of a supreme court is precisely to resolve such
conflicts (see Zielinski and Pradal and Gonzalez and Others v. France
9).” (enfasi tal-esponenti)

Ili ssir referenza wkoll grhas-sentenza Albu and Others v. Romania 10
fejn il-Qorti Ewropea tenniet is-segwenti:

“The criteria that guide the Court’s assessment of the conditions in
which conflicting decisions of different domestic courts ruling at last
instance are in breach of the fair trial requirement enshrined in Article
6 8 1 of the Convention consist in establishing whether “profound and
long-standing differences” exist in the case-law of the domestic courts,
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whether the domestic law provides for machinery for overcoming these
inconsistencies, whether that machinery has been applied and, if
appropriate, to what effect (see lordan lordanov and Others, cited
above, 8§ 49-50; see also Beian (no. 1), cited above, 88 34-40; Stefan
and Stef v. Romania,; Schwarzkopf and Taussik, cited above, 2
December 2008, Tudor Tudor, cited above, § 31; and Stefanica and
Others, cited above, § 36);”

Ili ssir referenza wkoll ghas-sentenza Affaire Stefan et Stef c.
Roumainie 11

“34. En l’espece, la Cour note que, dans une série d’arréts, la Cour
supréme de justice a interprété les dispositions de la loi no 51/1995
comme conférant aux juristes d’entreprise ayant exercé pendant plus
de dix ans le droit d’accéder a |’Ordre des avocats sans examen
d’entrée. Cependant, la Cour observe que, contrairement a sa
jurisprudence constante confirmant ce droit, la Cour supréme de justice
a adopté une solution diamétralement opposée dans les affaires des
requerants.

35. Or, force est de constater que les deux arréts du 30 janvier 2003 ne
sauraient étre qualifiés de revirement jurisprudentiel fondé sur une
nouvelle interprétation de la loi. En effet, la Cour supréme de justice
n’a nullement expliqué les raisons du changement de sa position et elle
est revenue ultérieurement a sa jurisprudence constante. Dans ce
contexte, les deux arréts déniant aux requérants le droit de bénéficier
des dispositions de la loi no 51/1995 apparaissent singuliers et
arbitraires.

36. 1l s ensuit que [’incertitude jurisprudentielle qui a entrainé le rejet
des actions des requérants, a laquelle s’ajoute [’absence d’un
mécanisme apte a assurer la cohérence de pratique au sein méme de la
plus haute juridiction interne, a eu pour effet de priver les requérants
du droit a l'inscription a I’Ordre sans examen alors que d’autres
personnes se trouvant dans une situation similaire se sont vu
reconnaitre ce droit (voir, mutatis mutandis, Beian (no 1), précité, 8§
40).”

Fil-kaz ta’ Albu v Romania 12, dwar il-principju ta’ certezza legali:

“In its recent Grand Chamber judgment in Nejdet Sahin and Perihan
Sahin v. Turkeyl3, the Court reiterated the main principles applicable
in cases concerning the issue of conflicting court decisions. These can
be summarised as follows:

“(i) It is not the Court’s function to deal with errors of fact or law
allegedly committed by a national court unless and in so far as they may
have infringed rights and freedoms protected by the Convention (see
Garcia Ruiz v. Spainl4. Likewise, it is not its function, save in the event
of evident arbitrariness, to compare different decisions of national
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courts, even if given in apparently similar proceedings, as the

independence of those courts must be respected (see Adamsons v.
Latvialb);

“(ii) The possibility of conflicting court decisions is an inherent trait of
any judicial system which is based on a network of trial and appeal
courts with authority over the area of their territorial jurisdiction. Such
divergences may also arise within the same court. That, in itself, cannot
be considered contrary to the Convention (see Santos Pinto v.
Portugal,16 and Tudor Tudor v Rumania.) 17

“(iii) The criteria that guide the Court’s assessment of the conditions
in which conflicting decisions of different domestic courts ruling at last
instance are in breach of the fair trial requirement enshrined in Article
6 8 1 of the Convention consist in establishing whether “profound and
long-standing differences” exist in the case-law of the domestic courts,
whether the domestic law provides for machinery for overcoming these
inconsistencies, whether that machinery has been applied and, if
appropriate, to what effect (see lordan lordanov and Others18,; see
also Beian v Rumania (no. 119); Stefan and Stef v. Romania20);
Schwarzkopf and Taussik v Czech Republic 21 ; Tudor Tudor v
Rumania 22; and Stefanica and Others 23;

“(iv) The Court’s assessment has also always been based on the
principle of legal certainty which is implicit in all the Articles of the
Convention and constitutes one of the fundamental aspects of the rule
of law (see, amongst other authorities, Beian (no. 1), cited above, § 39;
lordan lordanov and Others 24, and Stefanica and Others 25);

(v) The principle of legal certainty, guarantees, inter alia, a certain
stability in legal situations and contributes to public confidence in the
courts. The persistence of conflicting court decisions, on the other hand,
can create a state of legal uncertainty likely to reduce public confidence
in the judicial system, whereas such confidence is clearly one of the
essential components of a State based on the rule of law (see Paduraru
v. Romania26; Vinci¢ and Others v. Serbia, nos. 44698/06 and others,
8 56, 1 December 2009, and Stefanica and Others, cited above, § 38);

(vi) However, the requirements of legal certainty and the protection of
the legitimate confidence of the public do not confer an acquired right
to consistency of case-law (see Unédic v. France.27) Case-law
development is not, in itself, contrary to the proper administration of
justice since a failure to maintain a dynamic and evolutive approach
would risk hindering reform or improvement (see Atanasovski v. “the
Former Yugoslav Republic of Macedonia 28.”

Ili anke ricentement il-Qorti Kriminali f’Zzewg sentenzi mogftija fl-istess
gurnata u cioe fid-29 ta’ Lulju 2021 fl-ismijiet Repubblika ta’ Malta vs.
Andrew Mangion u Repubblika ta’ Malta vs. Kevin Sammut saret referenza
ghal dan il-kuncett ta’ certezza legali b’referenza ghall-mod ta’ kif il-Qrati
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tagfina trattaw mal-ammissibilita” ta’ stqarrija li thkun inghatat fi Zmien meta
I-/igi ma kinitx tippermetti avukat prezenti. Illi I-Qorti galet hekk:

Kif gia gie enfasizzat sal-lum il-gurnata, I-Qrati ghadhom jiezdu
direzzjonijiet kunfliggenti, stat li qiegied iwassal ghal incertezza. II-
Qrati f'xi wagqtiet gegzdin iqisu li I-istqarrija ma ghandhiex titzalla fil-
process, filwaqt li f'xi wagtiet il-Qrati gegzdin igisu li I-Qorti ma tistax
a priori tqis li stqarrija rilaxxata mingzajr ma persuna kellha dritt li
jkollha Avukat prezenti bhala prova inammissibbli ming#ajr ma jkun
hemm provvediment fil-Zigi li jeskludi tali prova. Din il-Qorti tenfasizza
li jesitieg li jkun hemm direzzjoni ¢ara inkluz linji gwidi sabiex din is-
sitwazzjoni tigi rimedjata.

Ii I-istess Qorti filwaqt illi sazget li dan huwa principju importanti legali
ghas-Saltna ta’ Dritt f’pajjiz demokratiku ghamlet ukoll referenza ghal dak li
gie trattat mill-Qorti Kostituzzjonali fis-sentenza tagfiha fl-ismijiet il-Pulzija
vs Alfred Camilleri fejn dik il-Qorti tat importanza kbira dan il-kuncett u
spjegat it-tifsira tieg/iu meta stqarret:-

“Filwaqt li huma minnu lil-QOrati nostrana m’humiex marbuta bil-ligi
tal-precedent, huma jutilizzaw il-prin¢ipju auctoritas rerum similiter
judicatarum sabiex tigi kreata certezza legali u dan f#afna aktar
determinant fil-kamp kriminali. Huwa minnu wkoll li ¢-certezza tad-
dritt tista’ tkun flessibbli fis-sens illi I-Qrati jistefiu f'xi Ain jaghtu
interpretazzjonijiet godda. lzda, |-Qorti Ewropeja kellha diversi
okkazzjonijiet sabiex tanalizza I-elementi li jistgZu jwasslu gral-lezjoni
kif gieghed jigi sotttomess I-esponent.

Ili hawnhekk il-Qorti Kriminali regghet fiz-zewg sentenzi sahget |-
importanza lill-Qorti Kostituzzjonali b#xala 1-oghla Qorti fis-Saltna tad-Dritt
tar-Repubblika ta’ Malta ghandha obbligu li tnezi I-incertezzi:

Hija s-sottomissjoni ta’ din [-Onorabbli Qorti li minAabba fis-sentenzi
hawn fuq citati, jirrizulta kjarament divergenzi assoluti fl-
interpretazzjonijiet mog#tija mill-istess Qrati nostrana u cioé I-Qorti
Kostituzzjonali u I-Qorti tal-Appelli Kriminali (sede Superjuri), li, fin-
nuqqas ta’ Qorti ta’ Kassazzjoni, il-Qorti Kostituzzjonali ghandha hi d-
dmir li tneAni kull incertezza u c¢ertament mhux tkun tikkreja hi tal-
istess.

Ili finalment u sabiex tikkristalizza dan il-punt kienet il-Qorti Kriminali stess
li ghamlet referenza ghall-kaz The Republic of Malta vs. Lamin Samura
Seguba sabiex tfisser illi dan il-prin¢ipju huwa wiefied ferm importanti.

i I-Qorti Kriminali fiz-zewg sentenzi fuq citati sazqet hekk:

Din il-Qorti terga’ tenfasizza li jeritieg li jigi salvagwardat il-principju
ta' 'legal certainty'. Wisq qiegfied jigri li sentenzi li anke jingatg#u fl-
istess jum, kif din il-Qorti ghamlet referenza ghalihom f'din is-sentenza,
geghdin jaghtu direzzjoni konfliggenti, tant li 1-Qorti tal-Appell
Kriminali (Sede Superjuri) provdiet direzzjoni differenti minn dik
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mog#tija mill-Qorti Kostituzzjonali fl-istess jum dwar din il-kwistjoni u
dan nhar is-27 ta’ Jannar, 2021.

i ghaldagstant a bazi ta’ dak hawn fug citat dan l-istat ta’ incertezza fil-
gurisprudenza ta’ pajjizna huwa wkoll leziv in kwantu jikkreja
diskriminazzjoni ming#ajr fundament grall-esponenti u jwassal gial ksur
inter alia, tad-drittijiet fundamentali tiegfiu ta‘ smigh Xxieraq u nugqas ta*
diskriminazzjoni ai termini tal-Artikolu 39 u 45 tal-Kostituzzjoni ta* Malta u
Artiklu 6, 7 u 14 tal-Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem.

3. Rule of disclosure

[li I-fatt illi 1-esponent ma nghatax id-dritt ghar-rule of disclosure wassal
ghal ksur tad-dritt fundamentali tiegu ghal smigh xieraq ai termini tal-
Artikolu 39 tal-Kostituzzjoni ta * Malta u Artiklu 6 tal-Konvenzjoni Ewropea
ghad-Drittijiet tal-Bniedem u dana peress fil-kaz odjern I-mankanza fil-ligi
Maltija tar-rule of disclosure fil-mument illi huwa gie investigat u
sussegwentement arrestat wassal gial actual prejudice fil-kaz tieghu.

[li bla dubju u mhux kontestat illi fiz-Zzmien tal-arrest tal-esponenti, ma kienx
hemm dritt ta’ access ghal file tal-pulizija fil-ligi penali Maltija u ¢ioe’ d-dritt
tar-rule of disclosure. Illi certament il-konoxxenza tal-provi li I-prosekuzzjoni
tressaq kontra l-akkuzat huma sanciti fil-principju ta’ equality of arms,
element fundamentali ta’ dritt ta’ smigh xieraq.

Ili kif intgal inter alia, fil-kawza fl-ismijiet Pelissier u Saissi v. France deciza
fil-25 ta’ Marzu 1999 mill-Qorti Ewropeja tad-Drittijiet Umani:

“In determining whether the proeedings as a whole were fair, regard
must also be had to whether the rights of the defence have been
respected. In particular, it must be examined whether the applicant was
given an opportunity to challenge the authenticity of the evidence and
to oppose its use. In addition, the quality of the evidence must be taken
into consideration, as must the circumstances in which it was obtained
and whether these circumstances cast doubt on its reliabiltiy or
accuracy.”

I fil-Guide on Article 6: Right to a Fair Trial (criminal limb) tal-Kunsill
Ewropej [recte, tal-Kunsill tal-Ewropa] 2014 pagna 20 insibu hekk dwar
dan:

It is a fundamental aspect of the right to a fair trial that criminal
proceedings, including the elements of such proceedings which relate
to procedure, should be adversarial and that there should be equality
of arms between the prosecution and defence. The right to an
adversarial trial means, in a criminal case, that both prosecution and
defence must be given the opportunity to have knowledge of and
comment on the observations filed and the evidence adduced by the
other party. In addition, Article 6 8§ 1 requires that the prosecution
authorities disclose to the defence all material evidence in their
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possession for or against the accused (Rowe and Davis v. the United
Kingdom [GC], § 60). » “104. In a criminal trial, Article 6 § 1 usually
overlaps with the defence tights under Article 6 8 3, such as the right to
question witnesses.”

Ili prevja dan id-dritt li sa dak iz-zmien ma kienx ghadu kodifikat fil-/igi
nostrana, kif jista’ r-rikorrent qatt seta’ jibbenefika minn dak lill-Qorti
Ewropeja fil-kaz ta’ Dayanan v. Turkey (13.10.2009 (1)) sejiet “vast range
of interventions that are inherent to legal advice” u illi huma rikjesti sabiex
verament id-dritt tiegfiu ta’ smigh xieraq u ta’ fair trial sancit bl-Artikolu 6
tal-Konvenzzjoni jigi protett?

i dan id-dritt ta’ parir legali jikontempla skont [-istess Qorti:

In this respect, the discussion of the case, the organization of the
defence, the search for favourable evidence, preparation for
interrogations, support of the suspect in distress and control of the
conditions of detention are essential elements of the defence which the
lawyer must be free to perform

[li wkoll, fil-kawza Pischalnikov v. Russia deciza fl-erbgha u ghoxrin (24)
ta’ Settembru tas-sena elfejn u disgha (2009) il-Qorti tad-Drittijiet Umani,
spjegat fid-dettal il-funzjonijiet varji u teknic¢i tal-avukat fl-istadju tal-
investigazzjoni u ghaliex hemm bZzonn illi [-avukat ikollu access ghall-process
tal-akkuzat mill-bidu nett tal-investigazzjoni:

“Having been denied legal assistance, the applicant was unable to
make the correct assessment of the consequences his decision to confess
would have on the outcome of the criminal case ... In the absence of
counsel, who could have provided legal advice and technical skills, the
applicant could not make full and knowledgeable use of his rights
afforded by the criminal procedural law.”

Di fatti, din I-interpretazzjoni wiesa" tad-dritt ghall-access ta’ materjali u
dokumenti sa mill-bidu nett tal-investigazzjoni lill-persuna suspettata
kompliet tigi sanata fil-kawza Pavlenko v. Russia deciza fl-ewwel (1) ta’
April tas-sena elfejn u ghaxra (2010) fejn hemmhekk gie ritenut hekk:

“Thus even though at the trial the applicant had an opportunity to
challenge the evidence against him in adversarial proceedings with the
benefit of legal advice the Court reiterates its foregoing findings
concerning the legal assistance in the pre-trial proceedings, and
concludes that the shortcomings in respect of the legal assistance at
that stage seriously undermine the position of the defence at the trial.”
(Section 119)

1lli f’dan [-istadju, jigi nnotat li f’Malta, bhal pajjizi li jimxu bis-sistema
adversarial hija I-Pulizija Ezekuttiva li hi obbligata li tfittex u tressaq il-provi
kollha kemm favur u kemm kontra I-persuna akkuzata. Illi kif jgaid car |-
Artikolu 356 tal-Kap 9 tal-Ligijiet ta’ Malta:
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356. (1) Huwa dmir tal-Pulizija Ezekuttiva li ggib quddiem il-qorti mill-
aktar fis li tista’, u, meta jista’ jkun, flimkien mal-imputat, il-provi
kollha li thkun gabret fuq ir-reat.

(2) Ikun id-dmir tal-ufficjali tal-pulizija prosekuturi li jizvelaw lid-
difiza dawk il-provi li jistghu jidhru li jiffavorixxu lill-persuna akkuzata
u li 1-Pulizija, ghal liema raguni tkun, jista’ ma jkollhomx il-hsieb li
Jjgibu quddiem il-qorti bhala provi tal-prosekuzzjoni.

I1li mhux talli huwa bizzejjed illi dawn il-provi jitressqu fl-intier tagzihom izda
huwa dagstant iezor relevanti li jingiebu dawn il-provi li jaghitu dawl u
jirreletaw mal-amissibilita’, reliabilita” u kompletezza ta’ tali provi. Hekk
esprimiet ruzha wkoll il-Qorti fil-kawza Rowe and Davis v. the United
Kingdom [GC], § 66; Mirilashvili v. Russia, § 200; Leas v. Estonia, § 81;
Matanovi¢ v. Croatia, § 161 meta irriteniet hekk:

An issue with regard to access to evidence may arise under Article 6
insofar as the evidence at issue is relevant for the applicant’s case,
specifically if it had an important bearing on the charges held against
the applicant. This is the case if the evidence was used and relied upon
for the determination of the applicant’s guilt or it contained such
particulars which could have enabled the applicant to exonerate oneself
or have the sentence reduced. The relevant evidence in this context is
not only evidence directly relevant to the facts of the case, but also other
evidence that might relate to the admissibility, reliability and
completeness of the former.

Ili bl-istess mod espremiet ruzzha il-Qorti meta giet biex tevalwa jekk kienx
hemm ksur f’kaz fejn id-difiza ma kellhiex il-mekkanizmu sabiex tara dak li
kien jew ma kienx relevanti:

In any case, in systems where the prosecuting authorities are obliged
by law to take into consideration both the facts for and against the
suspect, a procedure whereby the prosecuting authorities themselves
attempt to assess what may or may not be relevant to the case, without
any further procedural safeguards for the rights of the defence, cannot
comply with the requirements of Article 6 § 1 (Natunen v. Finland, 88
47-49; Matanovi¢ v. Croatia, §§ 158, 181- 182).

i sahanistra anke f’kaz fejn id-difiza ma nghatatx id-dritt illi tagamel
tfittxijiet ulterjuri fejn tidzol evidenza elettronika il-Qorti tad-Drittijiet
Umani sabet ksur:

In the context of disclosure of evidence, complex issues may arise
concerning the disclosure of electronic data, which may constitute a
certain mass of information in hands of the prosecution. In such a case,
an important safeguard in the sifting process is to ensure that the
defence is provided with an opportunity to be involved in the laying-
down of the criteria for determining what might be relevant for
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disclosure (Sigurdur Einarsson and Others v. Iceland, § 90; see also
Rook v. Germany, 88 67 and 72). Moreover, as regards identified or
tagged data, any refusal to allow the defence to have further searches
of such data carried out in principle raises an issue with regard to the
provision of adequate facilities for the preparation of the defence
(Sigurdur Einarsson and Others v. Iceland, § 91).

[li finalment ssir referenza wkoll ghall-kawza deciza nhar il-15 Jannar
2019 mill-Qorti tal-Appell Kriminali presedjuta mill-Imzallef C. Scerri
Herrera fl-ismijiet 1l-Pulizija vs. Michael Borg et.

Ili I-appellant jissottometti wkoll i I-istgarrijiet gew rilaxxati gqabel I-
introduzzjoni tal-artikolu 534AF tal-Kodici Kriminali li gie inkorporat
fil-Ligijiet penali Maltin permezz tal-Att 4 tal-2014. Jissottometti li
kwalunkwe stgarrija rilaxxata mill-appellant giet rilaxxata ming#ajr
ma kellu access ghall-evidenza materjali kollha li tinsab fil-pussess tal-
Pulizija u cioe minghajr ma kellu 'disclosure’ tal-evidenza gia migbura.
Minkejja li huwa minnu li dan id-dritt gie introdott wara li giet
rilaxxata l-istqarrija tal-imputat, l-appellant nagas milli jispjega
x'informazzjoni ma kellux gabel ma gie interrogat. In oltre, mill-atti
minn imkien ma jirrizulta li I-appellant kien talab sabiex tingAatalu
informazzjoni u ghalhekk din is-sottomissjonijiet hija ampjament
infondata u qgieghda ghalhekk tigi skartata. Ghalhekk din il-Qorti
gieghda tiddikjara l-istqarrijiet rilaxxati mill-imputati  bhala
inammissibli mhux abbazi tas-sottomissjoni magzmula mill-appellant
rigwardanti l-artikolu 534AF tal-Kapitolu 9 tal-Ligijiet ta' Malta izda
in vista li I-imputati meta rrilaxxaw l-istqarrijiet tagithom ma kellhomx
id-dritt li jaghzlu jekk iridux ikunu assistiti minn Avukat matul |-
interrogazzjoni. Grialhekk sabiex ma jigux lezi d-drittijiet fundamentali
tal-imputati, din il-Qorti sejra tiskarta I-istqarrijiet rilaxxati mill-
imputati u kwalunkwe referenza ghalihom.

1lli f’dan [-isfond l-esponenti jagimlu referenza ghal dak miktub mill-awturi
Harris, O’Boyle & Warbrick fil-ktieb Law of the European Convention on
Human Rights:

The application of Article 6 has presented the Court, and formerly the
Commission, with various problems. A delicate question is the
closeness with which it should monitor the functioning of national
courts. The Court has studiously and properly followed the ‘fourth
instance' doctrine, according to which, as the Court regularly states, 'it
is not its function to deal with errors of fact or law allegedly committed
by a national Court unless and in so far as they may have infringed
rights and freedoms protected by the Convention'.

The right to a fair hearing, which is one such Convention right, has, as
its wording generally suggests, been interpreted as providing only a
procedural, not a substantive, guarantee. Accordingly, the Court will
intervene in respect to 'errors of fact or law' by a national court only
insofar as they bear upon compliance with the procedural guarantees
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in Article 6: it does not intervene under Article 6 because they affect the
‘fairness’ of the national court decision on its merits.

However, this last statement must be read subject to a limitation that is
to be found in some recent Court jurisprudence to the effect that there
may be a breach of Article 6 where a national court decision on the
merits has been 'arbitrary or manifestly unreasonable’.

Finally, it is relevant to note that in some contexts a breach of Article 6
will only be found to have occurred upon proof of 'actual prejudice’ to
the applicant. This is the case in the application of the residual 'fair
hearing' guarantee in Article 6(1), and is true of some specific Article
6 guarantees. As to the latter, Stavros states in respect of criminal
cases:

This tendency has manifested itself in the context of Article 6(3) (a), (b)
and (d) and sometimes in the context of the right to an impartial
tribunal. This is not, however, always the case. The Convention organs
appear to regard the presence of actual prejudice inherent in the failure
to observe other guarantees, pronouncing automatically the breach of
the Convention.

In cases in which ‘actual prejudice’ is sought, this will be decided on
the basis of the hearing 'as a whole', so that a procedural deficiency
that is outweighed by other aspects of the hearing or that is rectified on
appeal will not involve a breach of Article 6.

[li fil-Guide on Article 6: Right To A Fair Trial (criminal limb) tal-Kunsill
Ewropej 2014 pagna 20 insibu hekk dwar dan:

“ 2. Adversarial hearing

103. It is a fundamental aspect of the right to a fair trial that criminal
proceedings, including the elements of such proceedings which relate
to procedure, should be adversarial and that there should be equality
of arms between the prosecution and defence. The rig/it to an
adversarial trial means, in a criminal case, that both prosecution and
defence must be given the opportunity to have knowledge of and
comment on the observations filed and the evidence adduced by the
other party. In addition Article 6 8 1 requires that the prosecution
authorities disclose to the defence all material evidence in their
possession for or against the accused (Rowe and Davis v. the United
Kingdom [GC], § 60).

104. In a criminal trial, Article 6 § 1 usually overlaps with the defence
rights under Article 6 8§ 3, such as the right fo question witnesses.”

Fil-kaz in ezami l-proceduri ghadhom ghiaddejjin u ghalhekk li hu cert fil-kaz
in ezami huwa illi fil-mument illi I-esponent gie interrogat u sussegwentement
gie arrestat ma ngratalux id-dritt u I-informazzjoni kollha mefitiega ta’ biex
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inhu akkuzat u dan ovvjament iwassal fil-fatt illi I-esponenti sofra pregudizzju
rizultat ta’ non disclosure.

i fil-fatt, illum il-gurnata I-Ligi inbidlet u I-Kodic¢i Kriminali jipprovdi
diversi drittijiet lill-persuni interrogati u sussegwentement arrestati fosthom
id-dritt tar-rule of disclosure. Fil-fatt, permezz tal-emendi li saru fil-Kodici
Kriminali fl-Iskeda E, Tagsima I, Ittra bi Drittijiet, insibu illi I-persuna
interrogata jew l-avukat tagfiha ghandu d-dritt ghial dokumenti essenzjali
necessarji ~ ghall-kontestazzjoni tal-arrest jew id-detenzjoni u jekk
sussegwentement il-persuna titressaq il-Qorti I-istess persuna jew l-avukat
tagiiha ghandhom dritt ghad-dokumenti kollha senjatament il-provi kollha
favur jew kontra l-akkuzat.

Illi ghaldagstant stante illi l-esponent ma nghatax id-dritt ghar-rule of
disclosure wassal ghal ksur tad-dritt fundamentali tiegzu ghal smieg# xieraq
ai termini tal-Artikolu 39 tal-Kostituzzjoni ta‘ Malta u Artiklu 6 tal-
Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem.

Ghaldagstant I-esponenti jitlob reverentement lil dina I-Onorabbli Qorti
joghgobha:

1. Tiddikjara illi gew lezi d-drittijiet fundamentali tal-esponenti gral smig#
xieraqg u dan bi ksur tal-Artikolu 39 u 45 tal-Kostituzzjoni ta’ Malta u I-
Artikoli 6, 7, 14 tal-Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem

2. Takkorda dawk ir-rimedji effettivi u xierga fi¢-cirkostanzi;

2. Rat illi fit-2 ta> Novembru 2022, I-intimat Avukat tal-Istat irrisponda ghal dak mitlub
billi gajjem is-segwenti difizi:

1. Preliminarjament I-esponent jemmen li I-azzjoni tar-rikorrenti hija ghal
kollox intempestiva. F’dan il-kuntest huwa stabbilit anke
f’gurisprudenza konsistenti, li biex tinsab lezjoni tas-smigh xieraq kif
imhares taht [-artikolu 6 tal-Konvenzjoni Ewropea u l-artikolu 39 tal-
Kostituzzjoni, huwa mehtieg li I-process gudizzjarju jigi ezaminat fil-
kumpless kollu tieghu. Allura I-ilment ta’ nugqas ta’ smigh xieraq
imganqgal mir-rikorrent jista’ jigi biss ezaminat ladarba I-process
kriminali jigi konkluz u dan ma jistghax isir proprju ghaliex il-guri ghadu
pendenti quddiem il-Qorti Kriminali.

2. i minghajr pregudizzju ghas-suespost u fil-mertu bhala punt ta’ dritt
taht 1-artikolu 6 tal-Konvenzjoni Ewropea nsibu |-jedd ghal smigh xieraq
u mhux il-jedd ghall-ghajnuna ta’ avukat gabel ma, jew waqt illi,
tittiehed stqarrija. Ifisser dan, li jekk in-nugqas ta’ konsultazzjoni ma’
avukat fil-mument tat-tehid tal-istqarrija ma ggib [-ebda pregudizzju
serju ghall-akkuzat fl-eZitu tal-proceduri kriminali allura dan tal-ahhar
ma jkollu I-ebda ragun jinvoka ksur tal-jedd ta’ smigh xieraq abbazi ta’
dan in-nuqgas.

pagna 19 minn 32



Rikors Nru 528/2022— Charles Seychell vs I-Avukat tal-Istat

3. W-Qorti Kostituzzjonali ghamlitha ¢ara f"hafna sentenzi ricenti illi ma
huwiex il-kaz illi n-nugqas ta’ ghajnuna ta’ avukat iwassal, ghalhekk biss
u ipso facto, ghall-ksur tal-jedd ghal smigh xieraq (ara inter alia Ir-
Repubblika ta’ Malta vs. Carmel Camilleri tat-22 ta’ Frar 2013,
Charles Stephen Muscat vs. Avukat Generali tat-8 ta’ Ottubru 2012 u
Joseph Bugeja vs. Avukat Generali tal-14 ta’ Jannar 2013), izda jrid
ikun hemm cirkostanzi ohra, illi jwasslu ghall-konkluzjoni illi minhabba
n-nuqgas ta’ access ghal avukat ma hemmx dik il-garanzija ta’
legittimita melitiega biex l-istqarrija titqies li ttiehdet bi ksur tal-jedd
ghal smigh xieraq.

4. Marbut ma’ dan l-istqarrija ma tistax tigi izolata wahidha mill-bgija tal-
kumpless tal-proceduri kriminali. Kif hafna drabi nghad f'dawn ic-
¢irkostanzi, id-dritt tas-smigh xieraq irid jigi megjus fil-kuntest tat-
totalita tal-proceduri kollha u mhux fir-rigward ta’ mument specifiku.
Tabilhaqq biex wiehed jiddetermina jekk kienx hemm ksur tal-jedd ta’
smigh xieraq, wiehed irid iqis il-process kollu kemm hu, maghduda
maghhom [-imgiba tal-Qorti li tkun u kif ukoll ta’ kif [-interessi tal-
persuna mixlija kienu mressqga u mharsin mill-istess qgorti. Wiehed ma
Jistax u mghandux jiffoka fuq bicca biss mill-process shih gudizzjarju
biex minnu, jekk isib xi nuqqas jew ghelt, jasal ghall-konkluzjoni li
tabilfors sehh ksur tal-jedd tas-smigh xieraq (ara fost ohrajn is-sentenzi
Dr. Lawrence Pullicino vs. Onorevoli Prim Ministru et deciza mill-
Qorti Kostituzzjonali fit-18 ta’ Awwissu 1998, Anthony Zarb et vs.
Ministru tal-Gustizzja et deciza mill-Qorti Kostituzzjonali fis-16 ta’
Ottubru 2002 u Gregorio sive Godwin Scicluna vs. Avukat Generali et
deciza mill-Qorti Kostituzzjonali fil-15 ta’ Ottubru 2003).

5. Dwar dan I-ilment terga’ issir referenza ghal dak li intqal aktar "il fuq u
cioe™ li l-azzjoni tar-rikorrenti hija wafda ghal kollox intempestiva
ghaliex il-proceduri taghha ghadhom pendenti. Dan gie ri-affermat ukoll
mill-Qorti Ewropea ghad-Drittijiet tal-Bniedem fil-kawzi Dimech vs.
Malta u Tyrone Fenech et vs. Malta.

6. i di piu ix-xenarju gurisprudenzjali rega’ inbidel bil-kawzi Beuze vs.
Belgium, Farrugia vs. Malta u Stephens vs. Malta. Xi stabbilew dawn
il-kawzi ser jigi spjegat f aktar dettal waqt is-smig# u t-trattazzjoni tal-
kawza.

7. Hli imkien ma huwa imnizzel la fil-Kostituzzjoni u langas fil-Konvenzjoni
Ewropea li I-interessi ta” persuna arrestata u interrogata huma m#arsa
biss u unikament bil-prezenza tal-avukat qgabel u/jew waqt |-
interrogazzjoni tal-pulizija. Fil-gurisprudenza nostrana gie affermat li
meta persuna tikkonferma l-istqarrija bil-gurament u fil-presenza tal-
Magistrat Inkwirenti dan ikun ifisser li nghatawlha I-garanziji kollha
skond il-/igi biex id-drittijiet tagZha jkunu m#Aarsa minn kull forma ta’
abbuz (issir referenza ghal dak deciz mill-Qorti Kostituzzjonali fis-
sentenza Il-Pulizija vs. Tyrone Fenech).
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8. Ml wiered ma jistghax jinjora I-fatt illi r-rikorrenti bl-ebda mod ma gie
imgieghel jaghti l-istqarrija li ta. Huwa nghata t-twissija skont il-/igi u
I-istess rikorrenti kien ged jifhem I-import tac-cirkostanza li kien jinsab
fiha. Marbut ma’ dan imkien ma jirrizulta li r-rikorrent kien persuna
vulnerabbli u langas li sofra xi pressjoni, theddid jew influwenza fit-tezid
tal-istqarrija. Fuq kollox ir-rikorrent ing#ata ukoll d-dritt li jikkonsulta
ma’ avukat diversi drabi wagt I-investigazzjoni tal-pulizija liema dritt ma
uzahx.

9. Il meta wiefied jagra is-sentenza mog#tija mill-Qorti Kriminali fil-15
ta’ Dicembru 2020 fil-kawza Ir-Repubblika ta® Malta vs, Charles
Seychell liema sentenza giet ikkonfermata mill-Qorti tal-Appell
Kriminali, isib li dik [-Qorti dazlet funditus ghalfejn I-istgarrija
m ghandhiex tigi sfilzata u l-esponent jaghimel tiegiu dawk il-
konsiderazzjonijiet u jis#aq li I-ilment ghandu jigi michud ghaliex:

i. i fis-sena 2010 r-rikorrent kellu 31 sena, b’hekk Zgur ma hemmx

dubju li ma kienx minorenni u vulnerabbli ;

ii. Wi I-Ispettur kien gharraf lill-akkuzat bid-dritt tieghu ghall-
assistenza legali, u minkejja dan xorta ddecieda li ma jezercitahx,

iii. Wi ma hemmx dubju li l-istqarrija inghatat volontarjament
minhabba i din l-istess stqarrija giet ikkonfermata quddiem il-
Magistrat Inkwirenti. Fil-fatt, ir-rikorrent ddecieda li jikkonferma
bil-gurament quddiem il-Magistrat Inkwirenti li nghata t-twissija li
ma hux obbligat li jirrispondi u li kull ma jghid jista jingieb bhala
prova;

iv. i finalment matul il-kors tal-guri, I-Imhallef jista jaghti kull
direzzjoni dwar l-valur probabatorju tal-istqarrija.

10. i fl-umli opinjoni tal-esponent il-gurisprudenza fug dan is-suggett
evolviet b’tali mod li hija univoka li I-fatt wahdu li stqarrija tkun ittiehdet
minghajr [-assistenza legali ma jrendihiex prova inammissibbli li
ghandha tigi sfilzata . 1lli I-Qrati penali ghiandhom |-grarfien u |-godda
kollha sabiex meta jigu biex jevalwaw il-valur probatorju tal-provi li
jkollhom quddiemhom dan isir anke in konsiderazzjoni tat-tag#lim
gurisprudenzjali tal-Qorti Kositutuzzjonali u I-ECHR.

11. Ghalhekk dan I-ilment imressaq mir-rikorrenti ghandu jigi mi¢iud minn
din I-Onorabbli Qorti.

12. 1lli r-rikorrent ged jilmenta ukoll minn diskriminazzjoni min#zabba
nuggas ta’ certezza legali mill-Qrati fuq is-suggett tal-istqarrija. In
kwantu din il-lanjanza hija msejjsa fuq allegat ksur tad-dritt
fundamentali tar-rikorrent gZall-protezzjoni minn diskriminazzjoni, I-
esponent jissottometti li fl-ebda waqt fir-ragunijiet migjuba mir-
rikorrent, ma hemm imfisser fuq liema bazi li jahsbu ghalihom [-Artikolu
45 tal-Kostituzzjoni u I-Artikolu 14 tal-Konvenzjoni Ewropeja gieghed
jistrien ir-rikorrent.
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13. Skond l-artikolu 45 tal-Kostituzzjoni, sabiex jista’ jinghad li sefin ksur
ta’ jedd fundamentali dwar il-harsien mid-diskriminazzjoni, irid
tassativament jintwera li |-imgieba diskriminatorja tkun taqa’ taht Xi
wanda mir-ragunijiet ta’ diskriminazzjoni li ghalihom jirreferi l-artikolu
45(3) tal-Kostituzzjoni. lli f’dan il-kaz, ir-rikorrent ma rabatx l-allegati
ilmenti tieghiu tad-diskriminazzjoni ma’ xi wiehied mill-motivi li nsibu
elenkati f’dan [-artikolu u cioe razza, post ta’ origini, fehmiet politici,
kulur, fidi, sess, orjentazzjoni sesswali jew identita’ tal-generu.

14. i ghal dak li jirrigwarda I-artikolu 14 tal-Konvenzjoni Ewropeja u jekk
gewx sodisfatti 1-elementi li jaiseb ghalihom dan I-artikolu, I-esponent
jaghimel referenza ghas-sentenza fl-ismijiet Abdulaziz, Cabales and
Balkandali -vs- the United Kngdom deciza mill-Qorti Ewropeja nhar it-
28 ta’ Mejju 1985 fejn gie ritenut illi:

“Article 14 complements the other substantive provisions of the
Convention and the Protocols. It has no independent existence,
since it has effect solely in relation to the ‘enjoyment of rights and
freedoms’ safeguarded by those provisions. Although the
application of Article 14 does not necessarily presuppose a
breach of those provisions — and to this extent it is autonomous —
there can be no room for its application unless the facts at issue
fall within the ambit of one or more of the latter”.

15. 1lli anke f’dan ir-rigward, ir-rikorrent ma allega ebda diskriminazzjoni
ghal xi raguni elenkata fl-Artikolu 14 tal-Konvenzjoni Ewropeja hekk kif
mentieg sabiex ikun hemm vjolazzjoni ta’ dan l-artikolu tal-Konvenzjoni.

16. i kif gie osservat mill-Qorti Kostituzzjonali fis-sentenza fl-ismijiet
Enrietta Bianchi et vs Avukat Generali et deciza nhar 1-24 ta’ Gunju
2011 :-

“mhux kull trattament divers iwassal ghal diskriminazzjoni skont
I-Artikolu 14 imsemmi izda biex tigi ravvizata tali diskriminazzjoni
dak it-trattament divers irid ikun motivat minn wiezed mill-istatus
elenkati f°dak [-artikolu jew fuq xi generu ta’ status iehor”.

17. i r-rikorrent fl-ebda hin ma kwalifika tazt liema kawzali huwa gieg#ed
jallega li garrab it-trattament diskriminatorju u I-paraguni bejn sentenza
u ohra huma odjuzi u kemm jista’ jkun ghandhom jigu evitati, aktar u
aktar f’kazijiet i ma jkunux konnessi ma’ xulxin.

18. Ghalhekk din il-lanjanza grandha tigi mi¢auda.

19. i safejn I-ilment tar-rikorrent huwa msejjes fuq l-allegat ksur tal-
artikolu 39 tal-Kostituzzjoni ta’ Malta u tal-artikolu 6 tal-Konvenzjoni
Ewropea, |-esponenti jecepixxu illi r-rikorrent ma garrabx pregudizzju
fil-proceduri tieghu. Huwa ma jistax kredibbilment jilmenta li d-dritt
tieghu ghal smigh xieraq gie lez minhabba li allegatament il-Pulizija ma
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taghtux disclosure tal-materjal u l-provi kollha li gabret. Ladarba -
proceduri  kriminali ghadhom pendenti, r-rikorrent igawdi mill-
prezunzjoni tal-innocenza, [-prosekuzzjoni trid tipprova l-kaz taghha
kontrih lil ‘hinn minn kull dubju ragonevoli fi stadju ta’ guri u r-rikorrent
ghandu kull opportunita li jiddefendi lilu nnifsu kif ihoss li huwa xieraq;

20. Illi subordinatament, u minghajr pregudizzju ghas-suespost, l-agir tal-
esponenti certament ma kienx u ma huwiex abbuziv jew jonqos li josserva
I-principji tal-gustizzja naturali. L-esponenti agixxew korrettament
skond il-Ligi u fil-parametri mposti mill-Ligi u bl-ebda mod ma
ppregudikaw id-drittijiet tar-rikorrent;

21. llli dan ged jinghad fid-dawl illi I-kumpilazzjoni ma kienet tikkonsisti
f’xejn hlief il-produzzjoni mill-prosekuzzjoni tal-materjal u x-xhieda
bhala prova favur u kontra l-imputat, u I-gbir ta’ provi mill-Qorti fil-
konfront tar-rikorrent. ll-Pulizija Ezekuttiva f°dak l-istadju pproduciet il-
provi kollha materjali u rilevanti ghall-akkuzat. Meta nharget [-Att ta’ I-
Akkuza, il-kumpilazzjoni inghalget u isegwi ghalhekk [i [-prosekuzzjoni
diga’ wriet lir-rikorrent x’inhuma [-provi fil-pussess taghha kontrih u
favorih biex b’hekk huwa issa jaf kif ghandu jiddefendi ruhu. Matul il-
guri sejrin jigu prodotti I-istess xhieda u l-istess provi prodotti quddiem
il-Qorti tal-Magistrati bhala Qorti Istruttorja u l-akkuzat huwa liberu
sabiex jaghmel il-kontro-ezami tax-xhieda kollha prodotti mill-
prosekuzzjoni u jikkontesta I-provi materjali. Fi kwalunkwe kaz, il-provi
materjali u rilevanti ghar-rikorrent ingiebu matul il-kumpilazzjoni u
ghaldagstant ma hemm ebda kwistjoni ta’ disclosure ulterjuri x’tigi
mistharrga.

22.1lli ladabra ma hemmx lezjoni tad-drittijiet fundamentali, jsegwi
ghalhekk li t-talbiet rikorrenti ghandhom jigu michuda fl-intier taghhom
minn din I-Onorabbli Qorti.

23. Salv eccezzjonijiet ulterjuri jekk ikun il-kaz.
Provi

3. Rat illi fil-15 ta> Novembru 2022, fuq talba tar-rikorrenti, il-Qorti ordnat I-allegazzjoni
b’mod elettroniku tal-atti kollha tal-proceduri Att ta’ Akkuza 35/2013 fl-ismijiet
Repubblika ta’ Malta vs Charles Seychell, liema proceduri jinsabu Sine Die
jistennew l-ezitu tal-proceduri odjerni.

4. Rat illi fit-23 ta’ Dicembru 2022, kopja ta’ tali atti gew ezebiti permezz ta’ nota mir-
Registratur, Qrati u Tribunali Kriminali.

5. Ratilli fl-14 ta’ Marzu 2023, fl-assenza tar-rikorrent kif ukoll il-konsulent legali tieghu,
il-Qorti ddikjarat il-provi rikorrenti bhala maghlugin.

6. Rat illi fis-6 ta> Gunju 2023, I-Avukat tal-Istat gharraf lill-Qorti li ladarba I-atti tal-
proceduri kriminali meritu tal-proceduri odjerni gew ipprezentati, huwa ma ghandux
aktar provi x’jipprezenta.
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9.

10.

Rat illi fis-6 ta” Gunju 2023, il-kawza giet differita ghas-sottomissjonijiet rikorrenti bil-
miktub.

Rat illi fll-24 ta’ Ottubru 2023 gew ipprezentati s-sottomissjonijiet rikorrenti bil-
miktub.

Rat illi fis-16 ta’ Jannar 2024, gew ipprezentati s-sottomissjonijiet intimati bil-miktub.

Rat illi fis-16 ta’ Jannar 2024, il-kawza giet differita ghas-sentenza.

Fatti

11.

12.

13.

14.

15.

16.

17.

18.

19.

Jirrizulta illi, fil-wiezed u ghoxrin (21) ta' Gunju tas-sena elfejn u ghaxra (2010), waqt
tfittxija li saret mill-Pulizija go container bin-numru TR854, propjeta’ tal-kumpanija
Fahrenheit, irrizulta illi gewwa kumpressur ta’ air conditioner 1i kien qieghed jingarr
kien hemm mohbi pakkett imdawwar b'tape ta' kulur iswed li rrizulta illi Kien
jikkontjeni sustanza illecita allegatament droga eroina f'piz ta' kwazi disa' mitt gramma.

Jirrizulta illi gie arrestat Charles Seychell flimkien ma' persuna ohra li seta’ kien involut
fil-pjan sabiex din is- sustanza tkun importata f'Malta;

Jirrizulta illi Charles Seychell gie mitkellem mill-pulizija u gabel it-tehid tal-istgarrija,
gie infurmat li huwa kellu d-dritt jikkonsulta ma' avukat tal-fidu¢ja tieghu u, kif tnizzel
fl-Istqarrija tieghu, huwa nghata s-segwenti twissija: "M'intix obligat li titkellem
sakemm ma tkunx tixtieq li titkellem, imma dak li tgrid jista’ jingieb bi prova."

Jirrizulta, madanakollu, illi Charles Seychell irrifjuta I-jedd ghall-parir legali u ghamel
I-Istqarrija tieghu, fejn spjega fid-dettal I-involviment tieghu, inkluz dak ta’ x’kien
wasslu biex jigi involut f’dan il-kaz, liema stgarrija giet minnu stess iffirmata u giet
ikkonfermata bil-gurament.

Jirrizulta illi jumejn wara, ossija fit-23 ta’ Gunju 2010, Charles Seychell tressaq b’arrest
quddiem il-Qorti tal-Magistrati (Malta) akkuzat inter alia b'asso¢jazzjoni sabiex ibiegh
jew jittraffika f’dawn il-gzejjer medicina (eroina) bi ksur tad-disposizzjonijiet tal-
Ordinanza dwar il-Medic¢ini Perikoluzi, Kap 101 tal-Ligijiet ta' Malta fejn wiegeb li
mhux hati tal-akkuzi dedotti fl-konfront tieghu;

Jirrizulta illi wara tali seduta, inbdiet il-kumpilazzjoni u, wara I-gheluq tal-
kumpilazzjoni, I-Avukat Generali pprezenta I-att tal-akkuza bin-numru 35/2013 nhar
it-23 ta' Dicembru 2013;

Jirrizulta illi fl-14 ta' Jannar 2014, quddiem il-Qorti Kriminali, Charles Seychell
ipprezenta n-nota ta' eccezzjonijiet fejn talab illi jitnehhew l-istgarrijiet kollha rilaxxati
mill-esponenti stante illi dawn ittiezdu fl-assenza tal-avukat tieghu;

Jirrizulta wkoll illi fis-seduta tal-20 ta' Gunju 2014 quddiem il-Qorti Kriminali, I-
esponenti ghamel talba ghal referenza kostituzzjonali ghal lezjoni ta' dritt fundamentali
stante li ma kellux dritt ghal assistenza legali waqt I-interrogazzjoni.

Jirrizulta illi b'digriet datat 23 ta' Lulju tas-sena 2014, din it-talba giet mi¢huda.
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20. Jirrizulta illi, ftit angas minn sentejn wara, fit-22 ta' Marzu 2016, |-esponenti rega’
intavola rikors b'talba ghal referenza Kostituzzjonali, liema talba giet, madanakollu,
minnu rtirata fis-seduta tat-13 ta’ Novembru 2017;

21. Jirrizulta illi, fil-15 ta' Dicembru 2020, il-Qorti Kriminali cahdet 1-ec¢cezzjoni
preliminari sollevata minn Charles Seychell.

22. Jirrizulta illi Charles Seychell appella minn tali decizjoni, u permezz ta’ sentenza tal-
Qorti tal-Appell Kriminali (Sede Superjuri) moghtija fit-22 ta' Settembru 2021, I-appell
tieghu gie michud.

23. Jirrizulta illi, fit-28 ta’ Settembru 2022, il-kaz kontra r-rikorrenti gie appuntat ghas-
smigh ghall-14 ta’ Novembru 2022.

24, Jirrizulta illi sussegwentement Charles Seychell intavola il-proceduri odjerni fis-6 ta’
Ottubru 2022, jiem gabel il-proceduri kriminali kellhom jinbdew.

Ilmenti ta’ Charles Seychell

25. Jirrizulta illi, fi kliem il-konsulenti legali ta’ Charles Seychell kif imnizzla fis-
sottomissjonijiet taghhom, I-patrocinat taghhom gqieghed jilmenta mis-segwenti
vjolazzjonijiet:

«Dritt tal-Assistenza Legali matul l-interrogazzjoni tieghu, u dana peress illi I-
proceduri kriminali gew msejsa principarjament fuq l-istgarrija illi l-esponenti
rrilaxxa datata 22 ta’ Gunju tas-sena 2010, liema stqarrija nghatat mill-esponenti
minghajr ma nghatalu d-dritt illi jkollu I-avukat tal-fiducja tieghiu prezenti waqt
tali stqarrija peress illi I-/igi f'dak iz-2mien ma kinetx tippermetti dan.

«Certezza Legali, u dana peress illi jezisti stat ta' incertezza legali fuq il-materja
tal-ammissibilita 0 meno ta' stqarrija li giet mog#tija fi Zmien meta I-Ligi ma kinitx
tipprovdi ghiad-dritt tal-avukat li jkun prezenti waqt stgarrija u dana tenut kont tal-
gurisprudenza varja tal-Qrati nostrani f'dan ir-rigward.

*Rule of Disclosure, u dana peress illi fil-kaz odjern kien hemm mankanza fil-Ligi
Maltija tar-rule of disclosure fil-mument illi huwa gie investigat u
sussegwentement arrestat u dan wassal ghal actual prejudice fil-kaz tieg/u.

Difizi tal-Avukat tal-Istat

26. Jirrizulta, illi da parte tieghu, |-Avukat tal-Istat, gajjem kemm eccezzjonijiet
preliminari, kif ukoll fil-meritu, fejn sahagq illi:

e Preliminarjament, l-azzjoni odjerna hija intempestiva stante illi I-process
gudizzjarju ghadu ma giex konkluz.

e Dwar l-allegat ksur tal-Artikolu 6 (3)(c) tal-Konvenzjoni peress illi ma nghatax
I-assistenza legali mehtiega, tali bazi ma tissussitix stante illi Charles Seychell
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ma jistagx jitgies bhala persuna vulnerabbli w inghata t-twissijiet mehtiega kif
ukoll d-dritt li jikkonsulta ma’ avukat, liema dritt huwa ghazel xjentement illi
ma juzax, u dan gabel ma huwa liberament u minghajr ebda theddida ghamel |-
istqarrija tieghu.

e Dwar l-allegat diskriminazzjoni a tenur tal-Artikolu 39 u 45 tal-Kostituzzzjoni
u I-Artikolu 6, 7 u 14 tal-Konvenzjoni, ibbazata fuq in-nuqqas ta’ certezza
legali, dana ma jirrizultax stante illi imkien ma r-rikorrent gieghed igarrab
trattatament ta’ diskriminazzjoni.

e Dwar in-nuqqas ta’ disclosure, bi ksur tal-Artikolu 39 tal-Kostituzzjoni u I-
Artikolu 6 tal-Konvenzjoni, dana ma jirrizultax stante illi I-provi tressqu waqt
il-kumpilazzjoni u ser jergghu jitressqu fil-guri, fejn Charles Seychell gia jkun
intwera I-provi kollha li ser jingiebu fil-konfront tieghu w ghandu kull dritt illi
jistharreg tali provi kif trid il-Ligi.

Ikkunsidrat

27.

28.

29.

30.

[1-Qorti tibda billi tosserva illi, fil-kaz odjern, ir-rikorrent Charles Seychel ikkommetta
I-allegat reat li tieghu gieghed jigi akkuzat fil-21 ta> Gunju 2010, tressaq b’arrest fit-23
ta’ Gunju 2010 u fit-23 ta’ Dicembru 2013 I-Avukat Generali ipprezenta I-Att tal-
akkuza 35/2013 fil-konfront tieghu.

Jirrizulta illi, minn dakinhar illi giet ipprezentata I-Att tal-Akkuza fil-konfront tar-
rikorrent fit-23 ta’ Dicembru 2013, ir-rikorrent, tramite |-konsulenti legali tieghu,
ipprezenta sensiela infinita ta’ atti differenti u azzjonijiet varji bil-ghan illi I-process
gudizzjarju jittawwal u I-kaz tieghu ma jinstemax — tant hu hekk illi, illum il-gurnata,
hdax-il sena u nofs wara li tressag u ftit angas minn erbghatax-il sena wara li
kkommetta l-allegat reat, il-kaz kontra r-rikorrenti huwa sospiz Sine Die, rizultat tal-
azzjoni tar-rikorrent.

11-Qorti tqis illi kellha taghmel ¢erta osservazzjonijiet peress illi jidher li saret
prassi gdida, adoperata minn ¢erta settur tal-Avukatura, li jaghmlu I-ghalmu
taghhom sabiex ixekklu l-andament tal-proéeduri tal-Gustizzja w jaghmlu minn
kollox sabiex itawwlu pro¢eduri kriminali b’kull mezz u mekkanizmu illi
jidhrilhom |i jistghu jivvintaw, sabiex jibbenefika I-interessi tal-akkuzat u
imbaghad, sahansitra, wara li |-proc¢eduri jkunu gew decizi, l-istess settur tal-
Avukatura jipprocedu biex taghmlu kawzi ohra fejn, din id-darba, jilmentaw
dwar dewmien tal-pro¢eduri, liema dewmien ikun gie kkawzat prin¢ipalment
rizultat tal-azzjonijiet ta’ l-istess Avukatura — tali_prassi ma tistax hlief tigi
kundannata minn _dina |-Qorti u _megjusa unikament bhala disservizz lejn il-
Gustizzja w is-Saltna tad-Dritt, illi huma tant ihambgu dwarha, u illi bl-azzjoni
taghhom geghdin izommu individwi, fil-kaz odjern ir-rikorrent Charles Seychell,
fil-limbu ghal snin jekk mhux de¢enni, taht il-pretest illi d-drittijiet tieghu mhux
geghdin jigu lilu protetti!

Certament, li kawza ddum ghaddejja ghal erbghatax-il-sena, rizultat ta> sensiela
ta’ atti ta’ dilungar, ma jistghu qatt jigu kkunsidrati bhala attentat sabiex
Jipprotegi d-drittijiet tieghu izda unikament abbuz lampanti tas-sistema
gudizzjarja u tad-drittijiet lilu moghtija sabiex jipprova jahrab billi jigi
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31.

32.

33.

ppro¢essat bl-akkuzi kontrih u jigi de¢iz il-kaz kontra tieghu, u dana jew favur
jew kontra tieghu!

Ikkunsidrat dana kollu, il-Qorit jidhirlha illi jkun opportun illi tgis I-eccezzjoni tal-
intempestivita’ tal-azzjoni odjerna, u dana anke fl-ambitu ta’ decizjoni tal-Qorti
Kostituzzjonali deciza fit-12 ta’ Lulju 2023, fl-ismijiet ‘Romario Barbara vs |-
Avukat Generali’, fejn tali difiza, maghmula abbazi ta’ talbiet simili hafna ghal dawk
fil-kaz odjern, giet kkunsidrata mill-Qorti Kostituzzjonali.

Jirrizulta wkoll illi I-istess Qorti gieset ukoll il-kwistjoni kardinali tal-kaz odjern, ossija
d-dritt tal-Assistenza Legali matul I-interrogazzjoni.

Ikun ghalhekk opportun illi din il-Qorti tirriproduci partijiet estensivi ta’ tali
ragunament, bit-tama illi I-messagg hemm moghti jasal ghand min ghandu jasal,
jekk jafu jagrawha:

10. L-aggravju tal-Avukat tal-Istat huwa mibni fuq zewg binarji: (i) li [-Ewwel
Qorti kienet zbaljata meta kkonkludiet li r-rinunzja ghad-dritt li jikkonsulta
ma’ avukat moghtija mill-attur gabel ma rrilaxxa I-istgarrija in kwistjoni ma
kinitx “knowing and intelligent waiver” tad-dritt tieghu u (ii) Ii |-fatt li |-ligi
dak iz-Zmien ma kinitx tippermetti li suspettat ikollu avukat prezenti mieghu
waqt l-interrogazzjoni ma twassalx awtomatikament ghal ksur tad-dritt ta’
smigh xieraq ghaliex il-kaz jehtieg li jigi ezaminat fit-totalita tieghu u f’dan il-
kaz peress li ser ikun hemm guri [-Imhallef addit mill-guri ser ikun qgieghed
Jjaghti lill-gurati spjegazzjoni dwar il-valur probatorju tal-provi mressqa
quddiemhom.

11. Fir-rigward tal-kwistjoni tar-rinunzja ghad-dritt ta’ assistenza legali, il-
Qorti tqis li kkonsidrat I-ilment imressaq mill-attur f’dawn il-proceduri din hija
kwistjoni ftit li xejn relevanti. L-attur irrinunzja ghad-dritt li jikkonsulta ma’
avukat gabel l-interrogatorju. Pero l|-ilment tieghu huwa dwar il-fatt li ma
setax ikun assistit minn avukat wagqt li kien gieghed jigi interrogat, dritt dan li
ma setax jirrinunzja ghalih ladarba ma kien hemm [-ebda ligi li tpoggih fis-
sehh.

12. Fir-rigward tal-kwistjoni tal-presenza ta’ avukat matul I-interrogazzjoni,
il-Qorti taghraf li kemm fil-gurisprudenza ta’ din il-Qorti u kif ukoll fil-
gurisprudenza tal-Qorti Ewropea, il-fatt wahdu [i s-suspettat ma kellux il-
possibbilita li jkun assistit minn avukat waqt I-interrogazzjoni ma jfissirx
awtomatikament li l-uzu ta’ dik Il-istqarrija fil-proceduri kriminali kontra
tieghu illeda, jew x’aktarx ser jilledi, id-dritt fundamentali tieghu ghal smigh
xieraq.

13. Fil-kaz odjern m’hemmx dubju li [-ligi kif kienet vigenti fiz-zmien relevanti
ma Kinitx tippermetti li s-suspettat jigi assistit minn avukat waqt li jkun ged jigi
interrogat mill-pulizija. Dak iz-zmien pero I-ligi kienet tippermetti li s-suspettat
Jikkonsulta privatament ma’ avukat, wic¢¢ imb 'wicc jew bit-telefon, ghal Zmien
ta’ siegha, qabel ma jigi interrogat. Dan huwa fattur relevanti ghall-finijiet
tad-determinazzjoni dwar |-“overall fairness of the proceedings” peress li
“although there is no doubt that the applicant’s right was restricted, the extent
of that restriction was relative.”
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[1-Qorti tosserva wkoll li I-attur kellu d-dritt li ma jirrispondix ghad-domandi
maghmula lilu, u kellu d-dritt ukoll li jimpunja I-validita’ tal-istqarrija tieghu
quddiem il-Qorti Kriminali qabel ma jigi appuntat il-guri, oltre li jikkontesta
I-valur probatorju taghha wagqt il-guri nnifsu.

14. Dawn il-vulnerabbilita o meno tal-attur, il-Qorti tqis li ghalkemm kellu
dsatax-il sena ma jistax jinghad li saret xi prova li [-attur kien persuna
vulnerabbli jew kien fi stat li ma kienx f’pozizzjoni li jiehu decizjoni volontarja.
Ghalkemm jirrizulta li qabel gie arrestat kellu xi jghid ma’ hutu u gala’ xi
daqqa fuq imniehiru, ma jidhirx li dan [-episodju kellu xi effett negattiv fuq il-
kapacitajiet metali u fakoltattivi tieghu. Ghalkemm sar verbal meta deher |-
ewwel darba quddiem il-Qorti Struttorja fl-24 ta’ Settembru 2015 u sar dan il-
verbal

“Id-difiza f’dan [l-istadju mhux ged tagzmel talba ghal groti tal-Aelsien
mill-arrest gralkemm talbet lil Qorti sabiex minzabba ragunijiet ta’
natura  psikoaffettiva  ta’  [-imputat,  joghigobha  taghimel
rakkomandazzjoni lid-Direttur tal-Facilita Korrettiva ta’ Kordin sabiex
wagqt il-permanenza tieghiu fl-istess facilita l-imputat jigi riferit fit-
tagsima forensi.

L-Uffi¢jal Prosekutur, filwaqt li jirrikonoxxi wkoll dak mistgarr mill-
avukati difensuri jiddikjara li ma jopponix.”

ma jissemma xejn aktar fl-atti sussegwenti.

15. Din il-Qorti regghet gharblet sew il-pozizzjoni taghha fuq din it-tema ta'
intempestivita tal-ilment kostituzzjonali. Taghmel riferenza ghaz-zewg sentenzi
tal-Qorti Ewropea Ghad-Drittijiet tal-Bniedem, Martin Dimech v. Malta tat-
2 ta' April 2015 u Tyrone Fenech et v. Malta tal-5 ta' Jannar 2016, dwar
ilmenti li jixxiebhu hafna ghal dawk tal-lum dwar it-tehid ta' stqarrija minghajr
konsultazzjoni minn gabel ma' avukat, ghalkemm f’dan il-kaz il-konsultazzjoni
kienet wahda limitata.

16. F’dawk is-sentenzi |-ilment tas-smigh xieraq tressaq meta |-proceduri
kriminali kienu ghadhom pendenti. Billi |-proceduri kriminali kienu ghadhom
mexjin, il-Qorti Ewropea sahqet li kien kmieni biex jigi deciz jekk kienx hemm
smigh xieraq jew le. Fi kliem il-Qorti Ewropea:

“applications concerning the same subject matter as that at issue in the
present case were rejected as premature when the criminal proceedings
were still pending (see, Kesik v. Turkey, (dec.), n0.18376/09, 24 August
2010 and Simons v. Belgium (dec.), no.71407/10, 28 August 2012) and,
where the applicant had ultimately been acquitted, the complaint was
rejected on the ground that the applicant had no victim status (see
Bouglame v. Belgium (dec.), n0.16147/08, 2 March 2010). The Court
finds no reason to deem otherwise in the present case. Without prejudice
to the applicant's possibility of bringing new proceedings before this
Court in the event of a conviction by the domestic courts, as matters stand
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to date, given that the criminal proceedings against the applicant are
currently pending before the domestic courts, the Court finds this
complaint to be premature. Consequently, this part of the application
must be rejected, pursuant to Article 35 | and 4 of the Convention, for
non-exhaustion of domestic remedies”.

17. Essenzjalment din id-difiza hija msejsa fuq il-premessa illi allegazzjoni ta’
nuqqas smigh xieraq tehtieg li 1-process li minnu jkun qed isir |-ilment jigi
ezaminat fit-totalita tieghu u mhux jigi magsum u jsir enfasi fuq incident
wiehed partikolari.

18. Naturalment ladarba f’dan il-kaz il-process kriminali ghadu ma giex
mitmum, ghadu mhux maghruf kif u taht liema c¢irkostanzi l-appellant ser jigi
Zvantaggjat. Huwa certament barra minn loku illi 1-ilment de quo agitur jigi
diskuss f’dan [-istadju in vacuo. II-Qorti Kriminali ghadha trid tevalwa |-
istqarrijiet li saru u jekk saru ikunx hemm vjolazzjoni tad-dritt ta’ smigh xieraq
minhabba [-mod kif ittiehdu tenut kont ic-cirkostanzi partikolari tal-kaz li
Jjvarjaw minn kaz ghall-iehor. Hemmx lezjoni tad-dritt ghalhekk ser jiddependi
mill-mod kif il-Qorti Kriminali tkun trattat I-istqarrijiet u l-piz moghtija lilhom
fl-assjem tal-provi kollha. Ghal dak li jiswa jista’ jkun il-kaz i [-Qorti
Kriminali fl-ahihar mill-alihar ma ssibux hati u ghalhekk hafna mill-
preokupazzjonijiet tieghu dwar [-istqarrijiet jisfaw fix-xejn. Dan biex ma
Jjinghadx ukoll li anke wara s-sentenza tal-Qorti Kriminali hemm il-possibbilita
li jsir appell quddiem il-Qorti tal-Appell Kriminali, li ghandha s-setgha li
ddawwar l-affarijiet. Jigi b'hekk, li I-ilment jekk sehfix virtwalment xi ksur ta’
drittijiet fundamentali f’dan l-istadju huwa ghal kollox prematur.

19. Huwa rilevanti dak li qgalet il-Qorti tal-Appell Kriminali fil-kaz ta’ Ir-
Repubblika ta’ Malta v. Rosario Militello deciz fis-27 ta’ Jannar 2021 dwar
kif ghandha timxi [-Qorti Kriminali meta galet hekk:

“23. Ghaldagstant maghmula dawn il-konsiderazzjonijiet, l-aggravju
sollevat mill-Avukat Generali jisthogqlu akkoljiment b’dan illi fil-kors
tac-celebrazzjoni tal-guri, wara li jinstemghu il-provi kollha, fl-indirizz
finali, |-Imhallef togat ghandu jaghti dik id-direzzjoni opportuna lil
gurati dwar il-valur probatorju ta’ I-istqarrija rilaxxati mill-akkuzat jekk
jirrizulta illi dawn ma ttiehdux skont il-ligi, jew jekk javveraw irwielihom
dawk ic-cirkostanzi elenkati fil-linji gwida stabbiliti fid-decizjoni Beuze
hawn fuq iccitata. Fuq kollox, ghall-appellat dejjem jibga’ id-dritt tieghu
li jitlob revizjoni tal-verdett u s-sentenza tal-Qorti Kriminali fl-
eventwalita’ li jkun hemm dikjarazzjoni ta’ htija fil-konfront tieghu”

20. L-appellant ma jistax jaghmilha bhala fatta li huwa mhuwiex sejjer ikollu
smigh xieraq minhabba I-mod ta' kif ittiehdet I-istqarrija tieghu. Ladarba |-
proceduri kriminali ghadhom mexjin, allura huwa jgawdi mill-prezunzjoni tal-
innocenza. Tassew il-prosekuzzjoni ghad trid tipprova I-akkuzi taghha kontra
tieghu u l-istess akkuzat ghad ghandu kull opportunita li jiddefendi lilu nnifsu.
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21. Ghalhekk il-fatt wahdu i saru stqarrijiet ma ssostnix [-ilment ta' ksur ta'
Jjedd ta’ smigh xieraq ghaliex din wahidha mhijiex determinanti tal-kwistjoni
minnu sollevata, b'dana li I-ilment huwa ghal kollox intempestiv u prematur.

22. 11-Qorti tirreferi hawnhekk |-aktar sentenzi ricenti fuq is-suggett, viz. Beuze
V. lI-Belgju deciza mill-Grand Chamber fid-9 ta' Novembru 2018 u s-sentenza
Carmel Joseph Farrugia v. Malta deciza mill-Qorti Ewropea Ghad-Drittijiet
tal-Bniedem fl-4 ta’ Gunju 2019.

23. Dawn iz-zewg sentenzi holqu numru ta' kriterji mhux tassattivi li wiehed
ghandu jqis biex jara jekk in-nuqgas ta' assistenza legali fl-istadju tat-zefid tal-
istqarrija jwassalx ghall-ksur tal-jedd ta' smigh xieraq. Dawn il-kriterji jistghu
Jjigu determinati biss wara li jintemm il-process kriminali.

24. Hija ghalhekk il-fehma megjusa ta’ din il-Qorti meta jittiehed kont ta’ kif
il-Qorti Ewropea issa ged tindirizza I-kwistjoni mhuwiex floku li I-Qrati
Kostituzzjonali jogoghdu jindahlu ftemi li jmissu mas-Siwi tal-evidenza.
Bhalma sewwa qalet il-Qorti Ewropea fil-kaz Carmel Camilleri v. Malta deciz
fis-16 ta' Marzu 2000 li kienet dwar is-siwi ta’ stqarrija moghtija minn terzi:

“The Court reiterates that the admissibility of evidence is primarily a
matter for regulation by national law and as a general rule it is for the
national courts to assess the evidence before them. The Court's task
under the Convention is not to give a ruling as to whether statements of
witnesses were properly admitted as evidence, but rather to ascertain
whether the proceedings as a whole, including the way in which evidence
was taken, were fair (see the Doorson v. the Netherlands judgment of 26
March 1996, Reports of Judgments and Decisions 1996-11, p. 470, S 67;
the Edwards v. the United Kingdom judgment of 16 December 1992,
Series A no. 247-B, pp. 34-35, 34). Furthermore, the Court cannot hold
in the abstract that evidence given by a witness in open court and on oath
should always be relied on in preference to other statements made by the
same witness in the course of criminal proceedings, not even when the
two are in conflict (see the above-mentioned Doorson judgment, p. 472,

$78)"

25. L-ghagqal li din il-Qorti tiehu din id-decizjoni dwar I-ilqugh tal-eccezzjoni
tal-intempestivita, jinsab imsahhah ukoll minn dak li gara fl-ahhar sentenza
Roderick Castillo v. Avukat Generali et deciza mill-Qorti Kostituzzjonali fl-20
ta" Lulju 2020. F'din is-sentenza gara li waqgt li kienu mexjin il-proceduri
kostituzzjonali, gew mitmuma l-proceduri kriminali u Roderick Castillo gie
mehlus  mill-akkuzi migjuba kontrih. Minhabba din il-grajja, il-Qorti
Kostituzzjonali galet li:

“Bis-sentenza tal-Qorti tal-Appell Kriminali l-appellat inghata rimedju
definittiv u effettiv. B'hekk minkejja dak li gara fl-istadju meta l-appellat
tal-istgarrija, xorta 'on the whole' kellu smigh xieraq b'dak li gara fl-
istadju tal-appell”

26. Ghaldagstant [-appell tal-Avukat tal-Istat gieghed jigi milqugh.
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[1-Qorti tqis illi tista’ facilment tistrieh fuq dak gia osservat mill-Qorti Kostituzzjonali,
kif fug indikat, u tghaddi biex tichad it-talba tar-rikorrenti ezattament fuq I-istess
ragunamenti fuq riprodotti.

Madanakollu, din il-Qorti tqis illi ghandha wkoll taghmel osservazzjonijiet ohra.

Jidher car illi I-ilment principali tar-rikorrenti huwa bbazat fuq lI-ammissibbilta’ o meno
tal-Istgarrija illi huwa ghamel, meta kellu wiehed u tletin (31) sena, jigifieri certament
persuna kapaci illi jithem u jiddeciedi liberament, u wara illi nghata I-opportunita i
jikkonsulta ma’ Avukat, liema dritt huwa rrinunzja ghaliha, liema Stgarrija huwa
ghamel liberament minghajr ebda tip ta’ theddid u biza’.

Jidher ¢ar illi I-gurisprudenza illum il-gurnata hija cara u netta, kif fuq gia indikat, u kif
gia indikat mill-Qorti Kriminali u kkonfermata mill-Qorti tal-Appell Kirminali, u
ghalhekk ma tezisti ebda incertezza legali a differenza ta’ dak illi holmu I-konsulenti
legali tar-rikorrenti bit-tama illi b’xi mod irebbhu aktar hin lill-klijent taghhom.

Jirrizulta wkoll illi, ben konxji tal-fatt illi I-posizzjoni legali dwar I-Istatements u |-
ammissibbilita’ taghhom hija, illum il-gurnata, c¢ara, id-difiza tar-rikorrenti skogitaw
bazi ta’ ksur ta’ dritt ichor, ossija dak ta’ non-disclosure, regola illi tipprovdi sabiex I-
akkuzat ikun f’posizzjoni illi jipprepara d-difiza tieghu kif jisthoqq sabiex ikun jista’
jinghata smiegh xieraq!

[1-Qorti hawnhekk tosserva li tagbel bi shih mal-argument imressaq mill-Avukat tal-
Istat, fejn huwa sahaq li r-rikorrent kellu jispecifika liema kienu d-dokumenti illi huwa
jikkontendi li ma kellux ac¢ess lilu u li, rizultat ta’ tali fatt, kellu d-dritt ta’ smigh Xxieraq
lilu michud — li wiehed jallega li gew mistura provi minnu minghajr ma jindika bic-car
liema fatti gew lilu mistura hija indikazzjoni cara illi tali difiza hija biss hekk imsejjha
“fishing expedition” intiza sabiex jiggranfa ma’ kawza li hija bla bazi.

[1-Qorti tosserva wkoll illi lir-rikorrent, a differenza ta’ dak illi qieghed jallega, il-provi
kollha li I-prosekuzzjoni ghandha fil-konfront tieghu gia gew kollha kemm huma lilu
murija, u dana tul il-kumpilazzjoni tal-atti kontra tieghu, liema kumpilazzjoni hija
propjament intiza sabiex il-prosekuzzjoni tressaq il-provi kollha illi ghandha fil-
konfront tal-akkuzat sabiex I-akkuzat, hekk kif jigi biex jiffac¢cja I-guri, jkun
f’posizzjoni illi jkun jaf kull wiehed u wahda mill-provi ser tressaq il-prosekuzzjoni u
jkun, sahansitra, f’posizzjoni illi jipprepara ruhu bi shih sabiex, fil-mument illi jsehh il-
guri, jkun jaf ben tajjeb x’argumenti u/jew domandi jrid iressaq sabiex jikkontrasta 1-
provi migjuba kontra tieghu.

Ghalhekk, ¢ertament f’dana l-istadju ta’ proceduri, meta I-Att ta’ Akkuza gia inharget
w id-data tas-smigh giet rimandata varji drabi rizultat ta’ azzjonijiet ta’ dilungar tar-
rikorrent, hija verament inverosimili illi r-rikorrenti jista’ jikkontendi li ghandu d-dritt
ta’ smigh xieraq tieghu miksura ghax ma jafx x’inhuma I-provi li ser jingiebu kontra
tieghu — altru milli jaf x’inhuma I-provi! Rahom kollha u kellu l-opportunita’
jismaghhom u jezaminhom ferm gabel il-mument meta tali provi ser jintuzaw kontra
tieghu milll-prosekuzzjoni biex jippruvaw il-kaz taghhom kontra tieghu.
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Ghalhekk, hija certament rizultat tal-imaginazzjoni fertili tieghu kif ukoll tal-konsulenti
legali tieghu illi jigi quddiem il-Qorti Kosituzzjonali u jghid illi gie lez id-dritt tieghu
tas-smigh xieraq ghax ma jafx x’inhuma I-provi kontra tieghu.

Tali osservazzjonijiet kollha ged isiru, peress illi I-Qorti hija ben konvinta illi I-process
odjern sar unikament sabiex itawwal il-pro¢eduri kontra tieghu u ma ghandhom
assolutament ebda bazi legali u fattwali, tant illi din il-Qorti ma ghandha assolutament
ebda diffikulta illi tiddikjarahom bhala frivoli u vessatorji, kemm a tenur tal-Artikolu
46(5) tal-Kostituzzjoni ta” Malta, kif ukoll a tenur tal-Artikolu 4 (5) tal-Kap 319.

[1-Qorti hija konvinta li r-rikorrent haqqu process gudizzjarju retta w gusta, fejn jinghata
I-protezzjonijiet kollha mehtiega mill-Ligi filwaqt illi jigi processat wkoll kif trid il-
Ligi, u hija konvinta li jekk ma tiddikjarx I-proceduri odjerni bhala frivoli u vessatoriji,
I-istess rikorrent, bl-assistenza tal-konsulenti legali tieghu, certament jiskogita xi tip ta’
appell w process iehor bil-ghan illi jxekkel ulterjorment illi verament ikun hemm is-
Saltna tad-Dritt, liema Saltna tipprezumi mhux billi illi jkun dritt li persuna tigi protetta
gudizzjarju w ma jippruvax jistultifika w jxekkel tali process b’talbiet u pretenzjonijiet
frivoli u vessatorji, kif gieghed jaghmel ir-rikorrent bil-kawza odjerna.

Ghalhekk, din il-Qorti mhux biss ser tiddikjara illi t-talbiet rikorrenti ma jissussistux,
izda ser tiddikjara tali talbiet bhala semplicement frivoli a tenur tal-Artikolu 46(5) tal-
Kostituzzjoni ta” Malta, kif ukoll a tenur tal-Artikolu 4 (5) tal-Kap 319.

Konkluzjoni

11-Qorti,

Wara illi rat l-atti kollha processwali kollha pprezentati quddiemha u wara illi rat is-
sottomissjonijiet tal-abbli difensur tar-rikorrenti, u tal-Avukat tal-Istat tghaddi biex taqta’ u
tiddeciedi 1-vertenza odjerna billi:

Tilga’ lI-eccezzjonijiet kollha ta’ 1-Avukat tal-Istat, u ghalhekk, filwaqt li:

Tiddikjara t-talbiet kollha tar-rikorrent bhala sempli¢ciment frivoli ghall-ghanjiet tal-Artikolu 46
(5) tal-Kostituzzjoni ta’ Malta u L-Artikolu 4 (5) tal-Kap 319 tal-Ligijiet ta’ Malta.

Tichad it-talbiet kollha rikorrenti.

Spejjez tal-proceduri kollha jkunu a kariku tar-rikorrent.

Francesco Depasquale LL.D. LL.M. (IMLI)
Imhallef

Rita Sciberras
Deputat Registratur
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