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lI-Qorti,
Preliminari

1. Dawn huma zewg appelli, wiehed maghmul b’'mod principali mir-
rikorrent Joshua Bugeja (K.l. nru. 659681M) [minn issa ‘|l quddiem ‘ir-
rikorrent’], mid-decizjoni moghtija mit-Tribunal Industrijali [minn issa ’I

guddiem ‘it-Tribunal’], fis-6 ta’ Ottubru, 2023 [minn issa ‘id-decizjoni
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appellata’], u I-iehor maghmul b’'mod incidentali mill-intimat Malta College of

Arts, Science & Technology [minn issa’l quddiem ‘il-Kullegg intimat’].

Fatti

2. Permezz tar-rikors tieghu quddiem it-Tribunal, ir-rikorrent spjega li huwa
ilu impjegat mal-Kullegg intimat minn Settembru tal-2003, u llum jokkupa |-
kariga ta’ Senior Lecturer u Subject Coordinator fl-Institute of Engineering and
Transport. Ir-rikorrent spjega |li huwa sar jaf li kollegi tieghu fl-Institute of
Information and Communication Technology, |i ghandhom xoghol u
responsabbiltajiet effettivament bhal tieghu, jithallsu bonus annwali, liema
bonus jidher liilu jithallas lilhom ghal diversi snin. Ir-rikorrent jghid li minkejja li
huwa m’ghandu l-ebda dettalji, dan huwa bonus sostanzjali li potenzjalment
jista’ jammonta ghal eluf ta’ Euro fis-sena. Qal li ladarba hu u I-kollegi tieghu
huma impjegati tal-Kullegg intimat, bl-unika differenza tkun I-Istitut fejn
jahdmu u minn fejn jaghtu s-servizz taghhom, u gialdarba x-xoghol li jaghtu
huwa tal-istess valur, ghandhom jigu applikati favur tieghu I-provvedimenti tal-
Kap. 452 tal-Ligijiet ta’ Malta sabiex ma jkunx hemm diskriminazzjoni. Ir-
rikorrent spjega li huwa diga ghamel diversi rapprezentazzjonijiet mal-Istitut
intimat, u anki fetah grievance, izda dan kien minghajr ezitu, tant hu hekk i
kellu jirrikorri ghal dawn il-proceduri. Permezz tal-proc¢eduri miftuha minnu
guddiem it-Tribunal, ir-rikorrent talab li I-intimati jigu ordnati jaghtu d-dettalji
kollha tar-rimunerazzjoni tal-impjegati kkoncernati, anki jekk b’mod
anonimizzat; li jigi stabbilit li ma hemm ebda gustifikazzjoni legalment
acettabbli ghat-trattament illegali / ghad-diskriminazzjoni li gieghed isofri; li jigi
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ddikjarat li t-trattament li huwa qieghed isofri, mhuwiex konformi mal-ligi
u/jew huwa diskriminatorju; li jigu likwidati d-danni subiti minnu; kif ukoll li |-

intimati jigu kkundannati jhallsu tali danni lir-rikorrent.

3. lI-Kullegg intimat wiegeb li t-talbiet tar-rikorrent huma infondati fil-fatt u
fid-dritt, u ghandhom jigu michuda bl-ispejjez kontra tieghu. Spjega li r-
rikorrent mhuwiex impjegat tal-Istitut fejn jinghata I-bonus imsemmi. Qal i
jezistu kriterji oggettivi ghall-hlas ta’ dan il-bonus li jinghata lill-haddiema li
jahdmu fl-Institute of Information and Communication Technology. |l-Kullegg
intimat eccepixxa wkoll li r-rikorrent ma jissodisfax il-kriterji ghall-hlas ta’ dan

il-bonus, u ghalhekk I-ebda hlas m’huwa dovut lilu.

Id-Decizjoni Appellata

4. Permezz tad-decizjoni moghtija fis-6 ta’ Ottubru, 2023, it-Tribunal
iddecieda li |-ewwel talba tar-rikorrent giet sorvolata ghaliex I-informazzjoni
nghatat fil-mori; laga’ t-tieni talba tar-rikorrent; laga’ t-tielet talba tar-rikorrent;
laga’ r-raba’ u I-hames talbiet tar-rikorrent, u I-Kullegg intimat gie ordnat ihallas
€680 fix-xahar allowance lir-rikorrent b’effett mid-data minn meta lahaq Senior

Lecturer, u dan wara li ghamel is-segwenti konsiderazzjonijiet:

“Konsiderazzjonijiet

F’dan il-kaz fuq il-fatti hemm qbil.

ll-kontestazzjoni hija li r-rikorrent bhala Senior Lecturer u Subject Coordinator fl-
Institute of Engineering and Transport gewwa I-MCAST ged jippretendi li ghandu jiehu
l-istess allowance li jiehdu kull xahar il-Lecturers fl-istess grad tieghu li jghallmu fl-
Istitut tal-Information and Communication Technology. Li ghalhekk huwa ged jibbaza
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I-kaz tieghu fuq diskriminazzjoni u ged jikkontendi li meta paragonat ma’ Lecturers fl-
ICT Department, huwa mhux qed jircievi I-allowance li ged jircievu huma kull xahar.

L-MCAST tikkontendi li tali allowance ir-rikorrent mhux intitolat ghalih ghax ma
jissodisfax il-kriterji mitluba cioe li jkun Lecturer fl-ICT Department u li jkollu I-kwalifiki
msemmija a fol. 80 tal-process u li ghalhekk mhu qed issir ebda diskriminazzjoni
mieghu. Li tali allowance kellha tigi introdotta sabiex ihajru aktar Lecturers jghallmu
dan is-suggett minhabba li I-pjan i kien hemm biex Smart City tkun ICT city.

Il-kwalifiki sabiex wiehed jista’ jghallem fl-ICT Department skont fol. 71 overleaf et
huma dawn:

IICT Lecturers Top Up Allowance Regulations

A Lecturer at the Institute of ICT can benefit from the monthly top up allowance if the
underneath guidelines are followed:

New staff can apply only affter they complete their one-year probation period.

1. Bein possession of a valid industry certification. A certification is considered valid
if it is approved by IICT administration according to the institute and industry
needs.

2. An allowance is given in full to those Lecturers who successfully complete a
certification path. The employee will be remunerated in part upon successful
completion of the first part of the certification which is highlighted as mandatory.
The employee is bound to complete the rest of the certification in one year.

3. Valid industry certifications which are accepted by IICT Administration may
change from year to year depending on the market needs.

4. Any industry certification expires in a maximum of 3 years. After such date the
Lecturer should renew his/her certification or obtain a new certification either in
the same filed or another field. Allowance will not be given for any expired
certification.

Il-lista ta’ accepted certifications hija elenkata a fol. 80 et u li hemm dawk indikati
bhala li huma compulsory u ‘entitled for half of the allowance’.

Mill-provi perd ma jirrizultax li hemm min mil-Letturi tal-ICT departmnet li jiehdu nofs
din l-allowance.

Dwar diskriminazzjoni, kif prospettata fl-artikolu 26 tal-Kap. 452, I-avvizi legali 297
tas-sena 2003 u 461 tas-sena 2004 u d-direttivi tal-Unjoni Ewropea numru 200/42/EC
u 2000/78/EC, gie dejjem deciz li I-principju tal-parita ta’ trattament (like with like).
Dan it-Tribunal jaghmel referenza ghad-decizjoni tat-Tribunal Industrijali tat-2 ta’
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Ottubru, 2020 fl-ismijiet Mark Muscat vs HSBC Bank Malta (plc) fejn it-Tribunal irrileva
li: “llli ghalhekk dan it-Tribunal sabiex jikkonkludi li kien hemm diskriminazzjoni mar-
rikorrent ghandu bilfors jikkompara like with like, irid isir “ezercizzju ta’ paragun bejn,
almenu, zewg gruppi ta’ fatti jew cirkostanzi (vide Rose Anne Galea vs I-Onor. Prim
Ministru et QK 11 ta’ April, 1994) u jekk kienx hemm ksur tal-principju tal-parita ta’
trattament (vide Paul Borg vs APS Bank Limited deciza App. Inf. 26 ta’ Marzu, 2010)
cioe jekk kienx hemm impjegati fl-istess grad tar-rikorrent li gew trattati diversament
mir-rikorrent ghal dak li jirrigwarda zieda fil-pakkett tieghu cioe zieda fil-paga u zieda
fil-bonus.”

L-artikolu 26(2) tal-Kap. 452 jelenka meta jkun hemm trattament diskriminatorju:

ghazla jew impjieg ta’ persuna li tkun anqas kwalifikata minn persuna tas-sess
oppost, hlasijiet jew kundizzjonijiet ta’ impjieg anqas favorevoli; azzjonijiet li bihom il-
Principal xjentement jimmaniggja x-xoghol, igassam il-bicciet ta’ xoghol jew mod
iehor jirranga I-kundizzjonijiet tax-xoghol hekk li impjegat ikun assenjat status li
manifestement ikun anqas favorevoli minn ohrajn abbaZi ta’ trattament
diskriminatorju.

i ghandha ssir distinzjoni bejn diskriminazzjoni diretta u dik indiretta u distinzjoni
bejn trattament ingust u diskriminazzjoni. Per ezempju fil-kaz The Law Society vs
Kamlesh Bahl il-Qorti Ingliza rriteniet li trattament jista’ jkun ingust iZda ma
jammontax ghal diskriminazzjoni. Dan it-Tribunal jagbel li dan il-principju jghodd ghal
Malta wkoll izda ma jaqgbilx li I-lista ta’ diskriminazzjoni msemmija fil-ligi Maltija hija
wahda esklussiva u huwa tal-fehma li I-ligi taghna hi aktar wiesgha mil-ligi tal-Unjoni
Ewropea u kwalunkwe trattament diskriminatorju ghandu jigi sanzjonat.

Dan it-Tribunal jirreferi ghal decizjoni tal-Qorti tal-Unjoni Ewropea tal-Ewwel Istanza
li rriteniet, “It is well settled that discrimination involves the application of different
rules to comparable situations or the application of the same rule to different
situations (see, in particular, Case C-279/93 Finanzamt Koeln-Altstadt v Schumacker
[1995] ECR I-225, paragraph 30).”

U fil-kaz Case C-309/97, l-istess Qorti kienet spjegat dan li gej dwar diskriminazzjoni
fil-pagi fuq il-post tax-xoghol:

“THE COURT,

In order to determine whether different groups of persons who perform seemingly
identical tasks but who do not have the same training or professional qualification
for the practice of their profession do the same work within the meaning of Article
119 of the Treaty (Articles 117 to 120 of the Treaty have been replaced by Articles
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136 EC to 143 EC) or Directive 75/117 on the approximation of the laws of the
Member States relating to the application of the principle of equal pay for men and
women, it is necessary to ascertain whether, taking into account the nature of the
tasks that may be assigned to each group respectively, the training requirements for
performance of those tasks and the working conditions under which they are
performed, the different groups can be considered to be in a comparable situation.

That is not the case for two groups of persons, such as psychologists and doctors
employed as psychotherapists, who have received different professional training and
who, because of the different scope of the qualifications resulting from that training,
on the basis of which they were recruited, are called on to perform different tasks or
duties. Thus the term ‘the same work’ does not apply, for the purposes of the
aforementioned provisions, where the same activities are performed over a
considerable length of time by persons the basis of whose qualification to exercise
their profession is different.”

Illi huwa dan I-ezercizzju li dan it-Tribunal irid jaghmel f'dan il-kaz cioe li jara jekk ix-
xoghol tar-rikorrent u dak tal-Letturi fl-ICT Department jagax bhala li huwa ‘the
different groups can be considered to be in a comparable situation’ sabiex ikun jista’
jasal ghad-decizjoni dwar jekk ir-rikorrent ghandux ragun.

Ir-rikorrent jallega li huwa mhux ged jigi trattat bhal Lecturers fl-istess grad tieghu li
jghallmu fI-ICT. Huwa Lecturer fid-Dipartiment tal-Inginerija u li I-allowance li jiehdu
huma huwa ghandu jehodha wkoll kemm ghax ghandu kwalifici dagshom kif ukoll
ghax huwa Lecturer bhalhom u jghallem suggetti simili ghal li jghallmu huma.

Tajjeb jigi rilevat ukoll li I-qustifikazzjoni moghtija mill-MCAST ghal tali allowance hija
pruvata li saret minhabba esigenzi organizzattivi u saru in bona fede (vide f’'dan is-
sens Richard Anthony Matrenza vs Joseph Attard Kingswell nomine Appell Civili 3 ta’
Frar, 1969). F'din is-sentenza I-Qorti qalet li tali modifikazzjoni meta hekk verament
necessitata basta mhux ukoll f'mansjoni inferjuri ghall-grad tieghu ma tidhirx li
tikkostitwixxi ksur tal-principju tal-parita ta’ trattament.

i mill-provi jirrizulta li I-progett ta’ Smart City kif kien mahsub ma rrizultax, ma jistax
jinghad ghalhekk li tali incentiv sabiex ihajjru Lecturers fl-ICT Department ghad hemm
bZzonnu. Tali incentiv li dahal fis-sehh fis-sena 2006 cioe aktar minn 17-il sena ilu kien
mahsub sabiex fis-sena 2006 ihallsu 160 student aktar mis-snin ta’ qabel jaghzlu
suggett tal-ICT. Minn fol. 79 jirrizulta li I-projections li kienu saru fil-Cabinet Memo
kienu sal-ahhar tas-sena 2012 u ma hemm ebda prova li tali incentiv kien gie estiz
mill-Gvern. Huwa I-Kullegg li halla kollox ghaddej qisu xejn mhu xejn u baqa’ jaghti
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din I-allowance lil dawn il-Letturi fl-ICT Department minghajr ma kkonsulta mal-Gvern
sabiex jara jekk tali allowance ghandhiex tibqa’ tinghata.

A fol. 104 et jirrizulta li r-rikorrent gie impjegat bhala Assistant Lecturer mill-MCAST
fil-25 t’Awwissu, 2003 b’effett mill-1 ta’ Settembru, 2003. Ma jirrizultax li I-impjieg
tieghu kien ma’ dipartiment partikolari izda kien mal-Kullegg intimat. Il-kuntratt kien
ghal tliet snin li jigi mgedded awtomatikament ghal tliet snin ohra u llum huwa jinsab
fug kuntratt indefinit.

i hemm qbil li r-rikorrent huwa Senior Lecturer izda mill-atti ma jirrizultax meta
huwa lahagq Senior Lecturer lanqas.

A fol. 110l-lista ta’ Lecturers li jircievu I-allowance ta’ €680 fI-ICT. Dan it-Tribunal ma
jistax ibierek I-argument tal-MCAST li hija ged tonora I-Cabinet Memo ta’ aktar minn
17-il sena ilu, kemm ghar-ragunijiet hawn fuq indikati u kif ukoll, “In its reasoning as
to the significance of collective agreements on pay, the Court asserted that the fact
that the salaries of the employees concerned had been set by collective agreements
did not automatically mean that no wage discrimination had occurred. The existence
of pay agreements has to be weighed alongside other factors, though.

Li ghalhekk mill-provi jirrizulta li:

Ir-rikorrent huwa impjegat mal-MCAST kif inhuma impjegati [I-Letturi tal-ICT
Department;

Ir-rikorrent huwa Senior Lecturer mal-MCAST kif suppost (ghax ebda prova ma saret)
li huma impjegati I-lista ta’ Letturi a fol. 110;

Ir-rikorrent ghandu kwalifici ta’ Lettur u suppost ghandhom kwalifi¢i ta’ Lettur dawk
li jghallmu fl-ICT Department (suppost ghax ebda prova ma saret);

Ir-rikorrent ipprova li huwa kapaci u kwalifikat sabiex jghallem fl-ICT Department;

Li ghalhekk huwa jissodisfa I-kriterji kollha li jwasslu lil dan it-Tribunal jasal biex
jiddeciedi li jilga’ t-talba tar-rikorrent u jiddikjara li saret diskriminazzjoni fil-konfront
tieghu mill-Kullegg intimat;

Li ghalhekk huwa intitolat li jircievi Euro 680 allowance fix-xahar jew kull allowance li
tista’ minn zmien ghal Zmien tinghata lil Letturi fl-istess grad tieghu fl-ICT Department
u dan mid-data li huwa lahaq Senior Lecturer liema data dan it-Tribunal ma ghandux
ghad-dispozZizzjoni tieghu.

Ghaldagstant:

Rigward I-ewwel talba: din sorvolata stante li tali informazzjoni nghatat fil-mori.
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Rigward it-tieni talba: din ged tigi milqugha ghar-ragunijiet hawn fuq spjegati.
Rigward it-tielet talba: din ged tigi milqugha ghar-ragunijiet hawn fuq spjegati.

Rigward ir-raba’ u I-hames talba: dawn qed jigu milqugha u I-Kullegg intimat qged jigi
ordnat ihallas Euro 680 allowance fix-xahar dekorribbli mid-data ta’ meta r-rikorrent
lahaq Senior Lecturer.

Dan it-Tribunal jissollecita lill-Kullegg intimat sabiex isaqsi jekk tali cabinet memo
ghadux fis-sehh u jekk iva ghandux jibqa’ fis-sehh.

Ghall-finijiet tal-Avviz Legali 48 tal-1986, dan it-Tribunal jistabbilixxi drittijiet ta” min
assista I-partijiet flrammont ta’ €93.17.

B’hekk tintemm din il-kwistjoni ta’ xoghol.”

L-Appell

5. Fir-rikors tal-appell imressag mir-rikorrent fis-17 ta’ Ottubru, 2023, huwa
talab lil din il-Qorti tikkonferma dik il-parti tad-decizjoni appellata fejn gie deciz
li kien hemm diskriminazzjoni a skapitu tieghu, kif ukoll talab lill-Qorti tvarja I-
ordni dwar il-kumpens, b’dan illi huwa jinghata I-imsemmija allowance b’effett
mid-data meta nhatar bhala Lecturer, u mhux minn meta nhatar bhala Senior

Lecturer.

6. Ir-rikorrent spjega li huwa hassu aggravat ghaliex it-Tribunal iddecieda li
I-allowance ghandha tithallas lilu b’effett mid-data minn meta huwa nhatar
bhala Senior Lecturer. Ir-rikorrent gal li din il-parti tad-decizjoni appellata ma
tirrifletti I-ebda prova li ngabet u |-ebda eccezzjoni moghtija, anzi mill-provi
ghandu jirrizulta li I-allowance tithallas kemm lill-impjegati fil-grad ta’ Lecturer
kif ukoll lil dawk fil-grad ta’ Senior Lecturer. Qal li fil-fatt ix-xhud principali tal-
intimat, Philip Vella, fix-xhieda tieghu m’ghamel |-ebda distinzjoni bejn iz-zewg
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kategoriji, u jirreferi ghalihom it-tnejn bhala ‘lecturers’. Qal li ghalhekk id-
distinzjoni li saret mit-Tribunal bejn iz-zewg kategoriji, mhijiex rilevanti ghall-
indagini li trid issir dwar jekk kienx hemm diskriminazzjoni fil-konfront tar-
rikorrent jew le. Qal li d-diskriminazzjoni sehhet ghaliex hekk kif huwa gie
mahtur bhalalLecturer, huwa ma nghatax |I-allowance li nghataw impjegati ohra
fl-istess grad, u mhuwiex minnu li I-grad ta’ Senior Lecturer huwa |-punt tat-tluq
ghall-hlas ta’ din l-allowance. Zied jghid li I-mod kif gie ordnat li jithallas il-
kumpens, effettivament ser iwassal ghal diskriminazzjoni fil-konfront tieghu, u
d-distinzjoni li holoq it-Tribunal hija wahda artifi¢jali, u ma tirriflettix ir-realta
tas-sitwazzjoni. Ir-rikorrent qal li f'din il-parti tad-decizjoni tieghu t-Tribunal kien
legalment zbaljat ghaliex iddecieda ultra jew fuori petita, ghaliex langas il-
Kullegg intimat ma talab li ssir I-imsemmija distinzjoni jew ta xi eccezzjoni f'dan

is-sens.

Ir-Risposta tal-Appell u I-Appell Incidentali

7. ll-Kullegg intimat wiegeb |li huwa hassu aggravat bid-decizjoni tat-
Tribunal, u ghalhekk gieghed jipprevalixxi ruhhu mill-appell principali tar-
rikorrent sabiex iressaq l-appell inc¢identali tieghu. Spjega li I-appell principali
huwa bbazat fug/konsiderazzjoni u evalwazzjoni tal-provi fir-rigward ta’ min
ghandu jithallas lI-imsemmija allowance. |l-Kullegg intimat spjega li t-Tribunal
kien zbaljat meta qgal li r-rikorrent ghandu I-kwalifiki necessariji. ll-Kullegg intimat
sostna li fil-kaz odjern ma kien hemm I-ebda diskriminazzjoni, u ghalhekk ma
kienx hemm lok li tithallas I-allowance lir-rikorrent. II-Kullegg intimat jghid li t-

Tribunal applika I-ligi b’mod zbaljat, ghaliex ghalkemm ir-rwol |li ghandu r-
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rikorrent huwa simili ghal dak tal-impjegati [-ohra li huma intitolati ghall-
allowance, il-kwalifiki biex isir ix-xoghol huma differenti. ll-Kullegg intimat
spjega li t-Tribunal kien Zzbaljat meta qal li r-rikorrent ghandu [-kwalifiki
necessarji. Spjega li huwa pprezenta lista tal-kwalifiki necessarji biex tinghata I-
allowance, flimkien mal-lista tal-kwalifiki tar-rikorrent, u qal li ghandu jirrizulta
li r-rikorrent m’ghandux il-kwalifiki necessarji biex jinghata din I-allowance. Qal
ukoll li r-rikorrent langas ma gab prova ta’ dawn il-kwalifiki, u ghalhekk gie
kompletament skartat il-principju onus probandi incumbit ei qui dicit, non ei qui
negat, u kien jinkombi fuq ir-rikorrent li jipprova I-kaz tieghu u li jikkonkretizzah
billi jipproduci provi idoneji. lI-Kullegg intimat qal ukoll |i apparti li r-rikorrent
m’ghandux il-kwalifiki necessarji, dan langas biss gab prova li huwa applika ghal
impjieg fl-Istitut tal-ICT, u minkejja li din l-applikazzjoni kienet ser tigi michuda
minhabba I|-kriterju tal-kwalifiki, tali prova kienet fundamentali sabiex ir-

rikorrent jipprova li safa ddiskriminat.

Ir-Risposta ghall-Appell In¢identali

8. B’risposta ghall-appell incidentali tal-Kullegg intimat, ir-rikorrent qal li I-
appell in¢identali huwa minghajr mertu legali stante li kull ma jaghmel huwa li
jattakka I-konkluzjoni fattwali li wasal ghaliha t-Tribunal, u ghalhekk I-appell
in¢identali ma sarx fug punt ta’ ligi. Ir-rikorrent qal ukoll li I-Kullegg intimat
mhuwiex jirrispondi ghall-appell tieghu, hlief biex jghid li ma kienx hemm
diskriminazzjoni, u qal li f'dan I-isfond ghalhekk I-Kullegg intimat ma jistax jitqies
li gieghed jikkontesta I-validita tal-appell prin¢ipali ghal dak li jirrigwardja |-

metodu ta’ komputazzjoni tal-pagament li ghandu jsir lilu.
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Konsiderazzjonijiet ta’ din il-Qorti

9. Din il-Qorti ser tghaddi sabiex tikkunsidra l-aggravju mressaq mir-
rikorrent fir-rikors tal-appell tieghu, kif ukoll I-aggravju mressaq mill-Kullegg
intimat fl-appell in¢identali tieghu, u dan fid-dawl tal-konsiderazzjonijiet
maghmula mit-Tribunal fid-decizjoni appellata, u tas-sottomissjonijiet li ghamlu
[-partijiet. Imma gabel xejn il-Qorti sejra taghmel il-konsiderazzjonijiet taghha
dwar dak li gie eccepit mir-rikorrent, li I-aggravju sollevat mill-Kullegg intimat fl-
appell incidentali tieghu, huwa dwar il-mertu tal-kaz u mhux dwar xi punt ta’
ligi li ddec¢ieda dwaru t-Tribunal. [I-Qorti tirrileva li t-Tribunal kellu japplika ghall-
fatti pprezentati quddiemu, id-disposizzjonijiet relattivi tal-Kap. 452 tal-Ligijiet
ta’ Malta, fir-rigward ta’ x’jammonta ghal trattament diskriminatorju fuq il-post
tax-xoghol. Fil-fatt it-Tribunal ghamel riferiment ghall-artikolu 26 tal-Kap. 452
tal-Ligijiet ta’ Malta, senjatament is-sub-inc¢iz (2) tieghu, ikkunsidra li dan I-
artikolu tal-ligi huwa bbazat fuq il-principju tal-parita tat-trattament, ikkonstata
li I-ligi Maltija hija aktar wiesgha mid-Direttivi Ewropej li jirregolaw l-istess
materja, u temm jghid li r-rikorrent gie ddiskriminat fuq il-post tax-xoghol
tieghu ghaliex huwa ma nghatax Il-allowance li geghdin jinghataw impjegati
ohra tal-Kullegg intimat, li izda jahdmu f’istitut iehor fi hdan I-istess Kullegg. It-
Tribunal gies ukoll li r-rikorrent jissodisfa I-kriterji kollha stipulati fil-ligi abbazi
ta’ liema kellu jigi deciz li saret diskriminazzjoni kontra r-rikorrent. Il-punt in
kontestazzjoni ghalhekk huwa jekk jistax jitqies li saret diskriminazzjoni mar-
rikorrent ai termini tal-ligi regolanti din il-materja. It-Tribunal gies ukoll li jkun
hemm diskriminazzjoni meta f'post tax-xoghol jigu applikati regoli differenti
ghal sitwazzjonijiet paragunabbli, jew inkella fejn I-istess regoli jigu applikati
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ghal sitwazzjonijiet differenti. F’dan il-kuntest, il-Qorti taghmel riferiment ghal
dak li galet din il-Qorti diversament preseduta fis-sentenza fl-ismijiet Tonio

Calleja vs. Vitafoam Limited?, fejn inghad illi:

“Premessi I-ilmenti tal-appellant u r-risposta tas-socjeta appellata ghalihom, jibda
biex jigi registrat, in kontemplazzjoni tal-pregudizzjali preliminari sollevata, illi s-
subinciz (3) tal-artikolu 82 tal-Kap. 452 tal-Ligijiet jakkorda d-dritt ta” appell lil din il-
Qorti mis-sentenza tat-Tribunal “fuqg punt ta’ ligi”. Jigi osservat li din id-disposizzjoni
ma tghidx ukoll illi I-punt ta’ ligi irid ikun deciz mit-Tribunal fis-sentenza, kif hekk,
inversament jaghmlu, ad ezempju, I-artikolu 15(2) tal-Att dwar I-lppjanar tal-1zvilupp
u l-artikolu 24(b) tal-Att dwar it-Tigdid ta’ Kiri tal-Bini (Kap. 69). Li jfisser, allura, illi kif
bosta drabi ohra ritenut u ripetut, “huwa sufficjenti li I-punt ta’ ligi li fuqu jsir I-appell
jirrizulta involut jew impliciter fid-decizjoni in kwantu din tkun ittiehdet bis-sahha tal-
principji interpretattivi tal-ligi li I-appellant jikkontesta (Kollez. Vol. XL P. | p. 137).”

10. Dinil-Qorti tghid li hija ghandha I-kompetenza mehtiega biex tindirizza I-
aggravji sollevati mill-partijiet, ladarba t-Tribunal ikkonkluda li s-sitwazzjoni
odjerna hija tali |li tista’ tigi definita bhala diskriminatorja fil-konfront tar-

rikorrent ai termini tal-ligi. [I-Qorti sejra tibda billi tistharreg fl-ewwel lok, I-

aggravju sollevat mill-Kullegg intimat fl-appell incidentali mressag minnu.

L-aggravju mressaq mill-Kullegg intimat fl-Appell Incidentali:

[Id-differenza fit-trattament ma tammontax
ghal diskriminazzjoni]

11. 1l-Kullegg intimat jikkontendi li t-Tribunal applika I-ligi b’'mod zbaljat,
ghaliex qgies li r-rwoli tal-lecturers fl-istitut tal-Engineering and Transport u fl-

istitut tal-/nformation and Communication Technology huma simili ghal xulxin.

115.02.2006 (per. Imh. Ph. Sciberras).
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It-Tribunal gies ukoll li r-rikorrent ghandu |-kwalifiki mehtiega sabiex jghallem
fl-Institute of Information and Communication Technology, u qies ukoll li r-
rikorrent jissodisfa |-kriterji kollha sabiex jigi dikjarat |i saret diskriminazzjoni
mieghu. IlI-Qorti tirrileva li mill-provi irrizulta li r-rekwiziti biex lecturer jghallem
fl-istituti differenti tal-Kullegg intimat, ivarjaw minn institut ghal iehor, u I-
allowance li r-rikorrent qgieghed jippretendi li ghandha tinghatalu, mhijiex
allowance li tinghata lil kull lecturer li jahdem fl-Institute of Information and
Communication Technology, izda hija allowance li tinghata biss lil dawk il-
lecturers li jippruvaw li ghandhom certifikazzjoni valida mill-industrija, i
geghdin isegwu certification path mill-industrija, u li jiehdu hsieb igeddu c¢-
certifikazzjoni taghhom b’mod regolari, kif jirrizulta mil-lista ta’ rekwiziti
prodotta mill-Kullegg intimat. l-lista ta’ kwalifiki li jintitolaw lil dak li jkun ghall-
imsemmija allowance, giet ipprezentata mill-Kullegg intimat a fol. 80 tal-atti tat-
Tribunal Industrijali. Barra minn hekk ir-rikorrent ipprezenta I-lista tal-kwalifiki
tieghu a fol. 109 tal-process, minn fejn jirrizulta li minkejja li huwa ggradwat u
jippossjedi wkoll grad universitarju f'livell post-graduate, m’ghandu |-ebda
wahda mic¢-certifikazzjonijiet imsemmija biex ikun jista’ jinghata |-allowance in
kwistjoni, u ¢-certifikazzjonijiet li kiseb tul is-snin, ilu diversi snin li kisibhom, u
ghalhekk mhux car jekk huwa zammx ruhhu aggornat, u bagax igedded ic-
certifikazzjoni tieghu kull tliet snin, kif jitolbu r-rekwiziti tal-Kullegg intimat
sabiex tkun tista’ tinghata I-allowance in kwistjoni. Ghaldagstant il-Qorti ma
tagbilx mal-konkluzjoni tat-Tribunal li fil-kaz odjern jirrizulta li kien hemm
nuggqas ta’ parita fit-trattament li geghdin jinghataw lecturers li jahdmu fistituti
differenti fi hdan il-Kullegg intimat. Mill-atti jirrizulta li |-lecturers li jghallmu fl-

istitut tal-Information and Communication Technology ghandhom impost
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fughom I-obbligu li jiksbu certifikazzjoni skont il-htigijiet tal-industrija, liema
certifikazzjoni trid tigi mgedda kull tant zmien, filwaqt li lecturers f'istituti ohra
tal-istess Kullegg m’ghandhomx dan |-obbligu. Dan kollu jinsab spjegat fix-
xhieda li tressqu mill-Kullegg intimat, u fil-provi dokumentarji esebiti quddiem
it-Tribunal. Il-konkluzjoni tat-Tribunal li r-rikorrent ghandu I-kwalifiki jew il-
kompetenzi mehtiega sabiex jghallem fl-ICT Department, hija wahda gratuwita,
ghaliex ma jirrizulta bl-ebda mod li dan huwa I-kaz, jew li I-kwalifiki tieghu huma
aggornati skont il-htigijiet tal-industrija. II-Qorti tqis ghalhekk, illi t-Tribunal ma
setax jikkonkludi li saret diskriminazzjoni mar-rikorrent, sempliciment ghaliex
persuni ohra fil-grad ta’ lecturer ghandhom allowance marbuta ma’ kwalifiki
rilevanti ghall-industrija, li huma mehtiega sabiex ikunu jistghu jghallmu
suggetti li huma ta’ rilevanza ghall-industrija, filwaqt li haddiema ohra fl-istess
grad fl-istess kullegg m’ghandhomx ghalfejn ikollhom din i¢-certifikazzjoni biex
ikunu jistghu jghallmu s-suggett taghhom. Il-Qorti tqis li fil-kaz odjern ma
jirrizultax li r-rekwiziti tal-artikolu 26 tal-Kap. 452 gew sodisfatti, ghaliex il-
paragun gieghed isir bejn lecturers li mhumiex f'sitwazzjoni identika, izda s-
sitwazzjoni hija tali fejn fl-Istitut tal-Information and Communication
Technology il-lecturers huma mehtiega li jkollhom certifikazzjoni ta’ rilevanza
attwali ghall-industrija, filwaqt li f'istituti ohra dan mhux mehtieg, u hemmhekk
persuna tista’ tokkupa l|-grad ta’ lecturer jew sahansitra senior lecturer
b’bacellerat jew bi kwalifika generali minn universita jew minn istituzzjoni
simili. II-Qorti tqis ghalhekk li ma giex ippruvat li fil-kaz odjern kien hemm id-
diskriminazzjoni li gieghed jilmenta minnha r-rikorrent, u ghalhekk filwaqt li I-
aggravju mressaq mill-Kullegg intimat gieghed jigi milqugh, isegwi li [-aggravju
mressaqg mir-rikorrent fl-appell principali tieghu gieghed jigi mi¢chud.
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Decide

Ghar-ragunijiet premessi, il-Qorti filwaqt li tilga’ l-aggravju mressaq mill-
Kullegg intimat fl-appell incidentali mressaq minnu, tichad l-aggravju mressaq
mir-rikorrent fl-appell principali tieghu, u tiddeciedi li fil-konfront tar-
rikorrent ma kien hemm l-ebda trattament diskriminatorju kif definit fil- Kap.

452,

L-ispejjez ta’ dawn il-proceduri fiz-zewg istanzi, huma a karigu tar-rikorrent.

Mogrija.
Onor. Dr Lawrence Mintoff LL.D. Rosemarie Calleja
Imhallef Deputat Registratur
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