Fit-Tribunal ta’ Revizjoni Amministrattiva
Magistrat
Dr. Gabriella Vella B.A., LL.D.

Rikors Nru. 122/12VG
XXX
Vs
Kummissarju tat-Taxxa fuq il-Valur Mizjud
IlIlum 9 ta’ Mejju 2024
It-Tribunal,

Ra r-Rikors ipprezentat minn XXX quddiem il-Bord ta’ 1-Appelli dwar it-Taxxa fuq
il-Valur Mizjud, in segwitu trasferit quddiem dan it-Tribunal, permezz ta’ liema jitlob
li l-istimi mahruga fil-konfront tieghu mill-Kummissarju tat-Taxxa fuq il-Valur
Mizjud ghall-perijodi ta’ taxxa 01.09.04-30.11.04, 01.12.04-28.02.05, 01.06.05-
31.08.05, 01.09.05-30.11.05, 01.12.05-28.02.06, 01.03.06-31.05.06, 01.06.06-
31.08.06, 01.09.06-30.11.06, 01.12.06-28.02.07, 01.06.07-31.08.07, 01.09.07-
30.11.07, 01.01.08-29.02.08, 01.03.08-31.05.08, 01.06.08-31.08.08, 01.09.08-
30.11.08, 01.12.08-28.02.09, 01.03.09-31.05.09, 01.06.09-31.08.09, jigu
ikkancellati u revokati in toto, ossia taxxa, taxxa amministrattiva u imghax impost;

Ra d-dokumenti annessi mar-Rikors promotur markati Dok. “A” sa’ Dok. “J”;

Ra r-Risposta tal-Kummissarju tat-Taxxa fuq il-Valur Mizjud permezz ta’ liema
jopponi ghall-appell tar-Rikorrent mill-istimi mahruga fil-konfront tieghu ghall-
perijodi ta’ taxxa 01.09.04-30.11.04, 01.12.04-28.02.05, 01.06.05-31.08.05,
01.09.05-30.11.05, 01.12.05-28.02.06, 01.03.06-31.05.06, 01.06.06-31.08.06,
01.09.06-30.11.06, 01.12.06-28.02.07, 01.06.07-31.08.07, 01.09.07-30.11.07,
01.01.08-29.02.08, 01.03.08-31.05.08, 01.06.08-31.08.08, 01.09.08-30.11.08,
01.12.08-28.02.09, 01.03.09-31.05.09, 01.06.09-31.08.09, u jitlob li l-istess jigi
michud, bl-ispejjez kontra r-Rikorrent, u minflok l-imsemmija stimi jigu
ikkonfermati stante li l-likwidazzjoni ta’ taxxa maghmula minnu hija gusta u
jisthoqqilha konferma;

Ra d-dokument, ossia Investigations Audit Report, anness mar-Risposta tal-
Kummissarju tat-Taxxa fuq il-Valur Mizjud;



Sema’ x-xhieda ta’ Carmel Damato moghtija waqt is-seduti tal-25 ta’ Ottubru 20121 u
ta’ 1-4 ta’ Lulju 20132 u ra d-dokumenti esebiti minnu markati Dok. “CD1” sa’ Dok.
“CD8” afol. 15 sa’ 240 tal-process, sema’ x-xhieda ta’ Pauline XXX moghtija waqt is-
seduta tat-12 ta’ Novembru 20133 u ra d-dokumenti esebiti minnha a fol. 267 sa’ 270
tal-process, sema’ x-xhieda ta’ Charles Dimech4 u ta’ Lorraine Galea5, entrambe in
rapprezentanza tad-Direttur Generali (Taxxa fuq il-Valur Mizjud), u tar-Rikorrent®
moghtija waqt is-seduta tas-16 ta’ Jannar 2014 u sema’ x-xhieda ta’ Natalino Chetcuti
moghtija waqt is-seduta tat-13 ta’ Lulju 20157, ra d-dokumenti a fol. 330 sa’ 332 tal-
process u ra d-dokumenti, ossia sentenza fl-ismijiet “Il-Pulizija v. XXX” pronuncjata
mill-Qorti tal-Magistrati (Malta) Bhala Qorti ta’ Gudikatura Kriminali fis-27 ta’ Lulju
2011 u stqarrija rilaxxata mir-Rikorrent lill-Pulizija Ezekuttiva, markati Dok. “MB1”
u Dok. “MB2”, esebiti mir-Rikorrent permezz ta’ Nota pprezentata fil-11 ta’ Ottubru
2016 a fol. 343 sa’ 352 tal-process;

Ra n-Nota ta’ Sottomissjonijiet tar-Rikorrent a fol. 357 sa’ 360 tal-process u ra n-
Nota Responsiva tal-Kummissarju tat-Taxxi a fol. 363 sa’ 369 tal-process;

Ra l-atti kollha tal-kawza;
Ikkonsidra:

Permezz ta’ stimi mahruga fil-konfront tar-Rikorrent ghall-perijodi ta’ taxxa
01.09.04-30.11.04, 01.12.04-28.02.05, 01.06.05-31.08.05, 01.09.05-30.11.05,
01.12.05-28.02.06, 01.03.06-31.05.06, 01.06.06-31.08.06, 01.09.06-30.11.06,
01.12.06-28.02.07, 01.06.07-31.08.07, 01.09.07-30.11.07, 01.01.08-29.02.08,
01.03.08-31.05.08, 01.06.08-31.08.08, 01.09.08-30.11.08, 01.12.08-28.02.09,
01.03.09-31.05.09, 01.06.09-31.08.09, il-Kummissarju tat-Taxxa fuq il-Valur
Mizjud, illum Kummissarju tat-Taxxa u Dwana, jesigi l-hlas tas-somma ta’
€108,759.96 rapprezentanti taxxa, flimkien mas-somma ta’ €22,089.24
rapprezentanti taxxa amministrattiva u s-somma ta’ €30,458.04 rapprezentanti
imghax, komplessivament ammontanti ghal €161,307.248.

Ir-Rikorrent hassu aggravat bil-hrug ta’ l-imsemmija stimi fil-konfront tieghu u
interpona appell minnhom quddiem il-Bord ta’ I-Appelli dwar it-Taxxa fuq il-Valur
Mizjud, in segwitu trasferit quddiem dan it-Tribunal, u jitlob li l-istimi in kwistjoni
jigu kkancellati u revokati in toto. Huwa jibbaza l-appell tieghu mill-imsemmija
istimi fuq is-segwenti aggravji: (i) the assessments are null and void having been
raised ultra vires the provisions of the Value Added Tax Act; (ii) subsidiarily and
without prejudice to the above, the assessments are also null since they were not
preceded by a reasonable investigation. ... Had the assessment been preceded by a
reasonable investigation, the appellant would have had the opportunity to provide

1 Fol. 241 sa’ 252 tal-process.
2 Fol. 259 sa’ 265 tal-process.
3 Fol. 241 sa’ 2775 tal-process.
4 Fol. 277 sa’ 284 tal-process.
5 Fol. 285 sa’ 292 tal-process.
6 Fol. 293 sa’ 296 tal-process.
7 Fol. 333 sa’ 338 tal-process.
8 Dok. “CD5” a fol. 22 tal-process.



the VAT Inspector with substantially all of the missing documentation consisting of:
(a) missing/mislaid invoices; (b) invoices to support fiscal receipts; and (c) invoices
which lacked the appellant’s name or VAT number duly corrected, as highlighted in
the purchases ledger - Dok. “F” anness mar-Rikors promotur. The appellant reserves
the right to produce this documentation during the appeal proceedings; (iii) the four
items on page 27 of Doc. F indicated as ‘no supporting documents’ and in relation
to which the VAT Department claimed there were no fiscal receipts have now been
traced - Dok. “G” anness mar-Rikors promotur; (iv) subsidiarily and without
prejudice to the above, it results from the sales ledger (and specifically from fiscal
receipt 48) that output VAT was paid twice as results from page 3 of the sales ledger
(Doc. H) where it is specified that a fiscal receipt was duplicated. The appellant
contends that he should be credited for this and that the credit should go against
any VAT, short/late term penalties and interest, if any, due; (v) subsidiarily and
without prejudice to the above, the review exercise carried out by the appellant as
a result of the investigation has highlighted the fact that the appellant omitted to
claim a refund of input VAT in relation to the attached invoices marked Doc I and
J. Likewise, the appellant contends that he should be credited for this and that, in
similar fashion, the credit should go against any VAT, short/late term penalties and
interest, if any, due; (vi) subsidiarily and without prejudice to the above, even if the
above grounds were to be refused, the assessments are unreasonable and excessive
as will be proved during the course of the procedures; (vii) subsidiarily and without
prejudice to the above, all penalties and additional interest should be deducted from
the amount allegedly claimed to be due in terms of various schemes issued by the
VAT Department in the relevant periods in virtue of which taxpayers could benefit
from various amnesties and other reductions; (viii) subsidiarily and without
prejudice to the above, even if the above grounds were to be refused, no additional
tax and interest should be charged or levied since the appellant has a reasonable
excuse in terms of section 42 of the Value Added Tax Act.

[I-Kummissarju tat-Taxxa fuq il-Valur Mizjud, illum Kummissarju tat-Taxxa u
Dwana, jopponi ghall-appell tar-Rikorrent mill-istimi mahruga fil-konfront tieghu
ghall-perijodi ta’ taxxa 01.09.04-30.11.04, 01.12.04-28.02.05, 01.06.05-31.08.05,
01.09.05-30.11.05, 01.12.05-28.02.06, 01.03.06-31.05.06, 01.06.06-31.08.06,
01.09.06-30.11.06, 01.12.06-28.02.07, 01.06.07-31.08.07, 01.09.07-30.11.07,
01.01.08-29.02.08, 01.03.08-31.05.08, 01.06.08-31.08.08, 01.09.08-30.11.08,
01.12.08-28.02.09, 01.03.09-31.05.09, 01.06.09-31.08.09, u jitlob li l-istess jigi
michud u minflok l-imsemmija stimi jigu ikkonfermati, stante li 1-likwidazzjoni ta’
taxxa maghmula minnu hija gusta u jisthoqqilha konferma.

IlI-bazi fuq liema nhargu l-istimi mertu ta’ dawn il-proceduri tirrizulta mill-
Investigations Audit Report anness mar-Risposta tal-Kummissarju tat-Taxxa fuq il-
Valur Mizjud. Fl-imsemmi Rapport jinghad is-segwenti: Scope of Investigation:
File was referred in connection with minutes 12, 13, 15 and red 14. Tax periods from
01.09.2003 to 31.08.2009 were checked. All requested documents from 2003 to
2009 were also presented. Accounting Records: All accounting records were
provided in Excel format. Figures on the presented ledgers tally with those on the
VAT returns. Profit and Loss accounts from 2003 to 2009 were also presented.
Findings: Taxpayer issues manual fiscal receipts as a normal practice. Mr. XXX
was instructed to issue tax invoices when his clients happen to be registered for VAT
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and the work carried out is directly related to their economic activity, according to
article 50 of the VAT Act. Up till now he has only used receipts from no.1 to no.7y.
Since Mr. XXX is involved in construction works, a high frequency of receipts is not
expected. The supplier’s copies of these receipts were checked and verified for
validity. Declared sales tally with the amounts on these receipts. A Bank
reconciliation exercise was carried out. Taxpayer presented statements relating to
3 Bank accounts. The first recorded deposit was in September 2005 and these total
to €84,759.00, which is significantly less than the reported sales. As a result the
investigation focused mainly on the input VAT claimed. Credit Control: A credit
control exercise was carried out. All documents related to input VAT claimed were
checked and validated in accordance with the requirements of the Twelfth Schedule
of the VAT Act. Attached workings show invoices which were not presented
(highlighted in green); those not according to the 12th Schedule (highlighted in red)
mainly because they are either fiscal receipts or invoices without VAT number or in
the name of his father George; and the correct ones (black colour font).

L-ammonti ta’ input tax reklamati mir-Rikorrent u li ma gewx accettati mill-
Kummissarju tat-Taxxa fuq il-Valur Mizjud ghal kull perijodu ta’ taxxa huma s-
segwenti:

Perijodu ta’ taxxa Taxable Goods - Capital Expenditure | Services & Overhead
Input Tax - € - Input Tax - € - Input Tax - €

01.09.04-30.11.04 2842.63 219.28
01.12.04-28.02.05 2018.55
01.03.05-31.05.05 68.16
01.06.05-31.08.05 392.58
01.09.05-30.11.05 1361.84
01.12.05-28.02.06 216.13 277.90
01.03.06-31.05.06 1228.61 1077.70
01.06.06-31.08.06 514.51 497.08
01.09.06-30.11.06 1416.87 1321.20
01.12.06-28.02.07 345.66 39.44
01.03.07-31.05.07 60.62

01.06.07-31.08.07 8441.11 103.19
01.09.07-30.11.07 19543.05 35.43
01.01.08-29.02.08 14213.13

01.03.08-31.05.08 20,999.00

01.06.08-31.08.08 0246.14 414.75
01.09.08-30.11.08 9005.89 148.57




01.12.08-28.02.09 1345.44 181.38
01.03.09-31.05.09 377.35 25.56
01.06.09-31.08.09 1970.11

Fl-Audit Investigations Report jinghad ulterjorment illi between June 2007 and
February 2009 Mr. XXX sub-contracted work to Mr. Natalino Chetcuti, VAT
15595430. Mr. XXX claimed these works as follows:

Work sub- To Natalino | MT15595430
contracted Chetcuti

Claim Date Supplier Ref Gross Net Vat

28/06/2007 Natalino 1138 13,600.00 11,525.42 2,074.58
Chetcuti

31/07/2007 Natalino 1143 10,000.00 8,474.58 1,525.42
Chetcuti

30/11/2007 Natalino 1144 10,000.00 8,474.58 1,525.42
Chetcuti

30/11/2007 Natalino 1420 15,000.00 12,711.86 2,288.14
Chetcuti

30/11/2007 Natalino 1421 15,000.00 12,711.86 2,288.14
Chetcuti

30/11/2007 Natalino 1422 15,000.00 12,711.86 2,288.14
Chetcuti

31/01/2008 Natalino - 1417 93,174.94 78,961.81 14,213.13
Lmgo,000
Chetcuti

31/05/2008 Natalino 1613 34,950.00 29,618.64 5,331.36
Chetcuti

31/05/2008 Natalino 1614 34,950.00 29,618.64 5,331.36
Chetcuti

31/05/2008 Natalino 2425 126,765.00 107,427.97 19,337.03
Chetcuti

31/08/2008 Natalino 1610 23,500.00 19,915.25 3,584.75
Chetcuti

31/08/2008 Natalino 1697 34,950.00 29,618.64 5,331.36
Chetcuti

30/11/2008 Natalino 1615 23,000.00 19,491.53 3,508.47
Chetcuti

30/11/2008 Natalino 1616 34,950.00 29,618.64 5,331.36
Chetcuti

28/02/2009 Natalino 2428 20,000.00 16,949.15 3,050.85
Chetcuti

504,839.94 427,830.46 77,009.48




Claims are supported by a fiscal receipt except for those highlighted for which no
source document was found. These sales were never declared by Mr. Chetcuti since
he has only submitted one VAT return, namely that for tax period 01.11.99-30.04.00
due on 15.06.00. Registered person was informed that these claims should be
supported by tax invoices but to date he did not supply such documents.
Conclusion: In view of the above analysis, provisional assessments should be
issued to recover the amount of €110,450 VAT not supported by a proper source
document.

Mill-Investigations Audit Report jirrizulta ghalhekk li l-istimi fil-konfront tar-
Rikorrent inhargu fir-rigward ta’ kreditu ghal input tax minnu reklamat fid-denunzji
tieghu ghall-perijodi ta’ taxxa mertu ta’ dawn il-proc¢eduri, u li ma giex accettat mill-
Kummissarju tat-Taxxa fuq il-Valur Mizjud minhabba zewg ragunijiet principali: (i)
uhud mill-fatturi sottomessi mir-Rikorrent in sostenn tal-kreditu ghal input tax
minnu reklamat ma kienux skond id-disposizzjonijiet tat-Tnax-il Skeda tal-Kap.406
tal-Ligijiet ta’ Malta; u (ii) uhud mill-ammonti reklamati mir-Rikorrent bhala kreditu
ghal input tax ma gewx debitament sostanzjati ai termini tal-Ligi.

Fir-rigward ta’ l-investigazzjoni per se, inkluz il-Credit Control Exercise li sar, Carmel
Dimech?9, l-Ispettur tad-Dipartiment tat-Taxxa fuq il-Valur Mizjud inkarigat minn
dan il-kaz, xehed illi gie riferut lili l-file ta’ XXX bil-Vat number 16534129 biex
ninvestigaw perijodu. Ahna ktibnielu l-ewwel first notice fl-4 ta’ Novembru tas-
sena 2009 u s-second notice fl-14 ta’ Dicembru wkoll tas-sena 2009. Is-Sinjur
baghtilna d-dokumenti kollha li tlabnieh jigifieri u ghamilna l-ewwel meeting fil-25
ta’ Frar tas-sena 2010. Mid-dokumenti li jkun baghtilna jigifieri ahna nkunu
tlabnieh kemm il-bejgh u kemm ix-xiri tieghu. Illistjajna dawk id-dokumenti li ma
kienux kif rikjesti mid-dipartiment tal-VAT jigifieri jekk huma invoices irid ikollu I-
VAT number tieghu u d-dettalji kollha u sibna wkoll ammont ta’ subcontracting li
ghalih minflok ipprezenta tax invoices, ipprezenta fiscal receipts. Fit-tieni laqgha,
dawn l-affarijiet li ghamilna fis-6 ta’ Marzu pprezentajnielu kollox, infurmajnihom
x’ried isir spec¢jalment dawk it-tax invoices jigifieri ahna d-deductions kollha kienu
se jammontaw ghal 110,000 ewro u l-parti li kienet ipprezentata bil-fiscal recipts
jigifieri kienet tammonta biss ghal 77,000, jigifieri niftakarni jiena nenfasizzalu
Jjridu jigu tax invoices, spicéa dak il-meeting, cempiltlu xi darbtejn ohra jigifieri u
ma rcevejna xejn fl-istadju ta’ l-investigation, imbaghad ovvajment fit-3 ta’ Mejju
pprezentajna r-rapport lis-superjuri taghna u l-instructions gew lura biex nohorgu
[-provisional assessments li hargu fis-27 ta’ Mejju tas-sena 2010.

Fir-rigward ta’ l-istadju tar-Review, ir-Review Officer Lorraine Galea'© xehdet illi
jiena kelli r-review ta’ Mr. XXX ghax kien sarlu assessment, kienu sarulu
provisional assessments min-naha tad-dipartiment fuq invoices li jew ghax ma
kienux inghatawlu l-inputs jew ghax ma kienx hemm invoices li ma
ipprezentahomx, ohrajn invoices ghax ma kienux skond il-ligi fis-sens kif titlob it-
Twelfth Schedule li ma kellhomx jew VAT number jew inkella fuq fiscal receipts. Id-
dipartiment, fiscal receipts based on zewg businesses ma jaccettahomx minhabba li
imbaghad inti minhabba li jkollok is-sales irridu naraw li s-sales ta’ l-affarijiet li

9 Xhieda moghtija waqt is-seduta tas-16 ta’ Jannar 2014, fol. 277 sa’ 284 tal-process.
10 Xhieda moghtija waqt is-seduta tas-16 ta’ Jannar 2014, fol. 285 sa’ 292 tal-process.



Jjkunu nxtraw, ikunu saru. Jiena kont bghatt ittra fit-22 ta’ Lulju tas-sena 2010 lit-
tax payer fejn jiena ghidtlu biex jaghti r-ragunijiet ghalfejn hu ma kienx provda
dawn id-dokumenti at investigation stage. Kien ¢cempilli Mr. Damato. Mr. XXX, it-
taxpayer gatt ma kkomunika mieghi, pero kien cempilli l-accountant tieghu, Mr.
Damato u kien sar meeting mieghu. Il-meeting kien sar fit-3 ta’ Awwissu tas-sena
2010 ufdan il-meeting jiena tajt kopja tal-lista ta’ [-invoices u tad-dokumenti l-ohra
li ma kienux skond it-Twelfth Schedule lill-accountant u ghedtlu biex jaghtini raguni
ghaliex ukoll hu ma kienx gabhom qabel. Mr. Damato qatt ma kkomunika lura
mieghi, fil-fatt jiena ghandi ittra ukoll iffirmata waqt dan il-meeting li jiena kelli
ma’ Mr. Damato kien iffirmali komunikazzjoni fejn jiena tajtu ghaliex kien sar -
assessment u fuq xiex kien sar l[-assessment bil-lista ta’ l-items li kienu highlighted
kollha jigifieri fejn dawn ma kienux issapportjati bid-dokumenti rispettivi. Mr.
D’Amato ma kkomunika gatt mieghi lurajigifieri u dana mbaghad fis-6 ta’ Ottubru,
jigifieri I-meeting kien sar fit-12 ta’ Awwissu, fit-12 ta’ Ottubru jiena min-naha
tieghi kkonfermajt dak li kienu ghamlu l-inspectors.

It-Tribunal ghamel referenza ghal din ix-xhied partikolari ta’ Carmel Dimech u ta’
Lorraine Galea minhabba l-ewwel zewg aggravji sollevati mir-Rikorrent in sostenn
ta’ l-appell tieghu mill-istimi mahruga kontrih ghall-perijodi ta’ taxxa 01.09.04-
30.11.04, 01.12.04-28.02.05, 01.06.05-31.08.05, 01.09.05-30.11.05, 01.12.05-
28.02.06, 01.03.06-31.05.06, 01.06.06-31.08.06, 01.09.06-30.11.06, 01.12.06-
28.02.07, 01.06.07-31.08.07, 01.09.07-30.11.07, 01.01.08-29.02.08, 01.03.08-
31.05.08, 01.06.08-31.08.08, 01.09.08-30.11.08, 01.12.08-28.02.09, 01.03.09-
31.05.09, 01.06.09-31.08.09, u cioe l-aggravji li: (i) the assessments are null and void
having been raised ultra vires the provisions of the Value Added Tax Act; u li (ii)
subsidiarily and without prejudice to the above, the assessments are also null since
they were not preceded by a reasonable investigation. ... Had the assessment been
preceded by a reasonable investigation, the appellant would have had the
opportunity to provide the VAT Inspector with substantially all of the missing
documentation consisting of: (a) missing/mislaid invoices; (b) invoices to support
fiscal receipts; and (c) invoices which lacked the appellant’s name or VAT number
duly corrected, as highlighted in the purchases ledger.

Jibda biex jigi osservat li kuntrarjament ghal dak affermat mir-Rikorrent, I-
investigazzjoni u 1-Credit Control Exercise li wassal ghall-hrug ta’ l-istimi hawn
appellati saru, u saru b’mod korrett u diligenti. A bazi tad-dokumentazzjoni provduta
mir-Rikorrent stess, 1-Ispettur tad-Dipartiment Carmel Dimech ghamel l-ezer¢izzju
tieghu w identifika n-nuqqasijiet ta’ l-istess Rikorrent fir-rigward tal-kreditu ghal
input tax minnu reklamat fid-denunzji tat-taxxa relattivi tieghu. L-Ispettur tad-
Dipartiment ma waqafx hemm izda avza lir-Rikorrent b’dawn in-nuqqasijiet u
dderigieh biex jirregolarizza 1-posizzjoni tieghu fir-rigward. Dan sar waqt laqgha li
nzammet fis-6 ta’ Marzu 2010, izda r-Rikorrent baqa’ ma agixxiex u ma pprovdiex id-
dokumentazzjoni minnu mehtiega bil-ligi bil-konsegwenza 1i 1-Ispettur tad-
Dipartiment ma kellux triq ohra hlief li fMejju 2010, jigifieri ben xahrejn wara,
johrog l-istimi provizorji fil-konfront tieghu.

Meta l-aggravju tar-Rikorrent jigi kkunsidrat bir-reqqa, jirrizulta li in verita 1-kritika
tieghu ma hijiex tant diretta lejn l-investigazzjoni u 1-Credit Control Exercise per se,
izda iktar lejn l-istadju tar-Review.



Fir-Rikors promotur ir-Rikorrent jippremetti li the assessments are also null since
they were not preceded by a reasonable investigation. In this respect, reference is
made to the following documentation: (a) Letter dated 2271 July 2010 signed by
Lorraine Galea in virtue of which she requested the taxpayer to provide additional
documentation in support of his request for a review of the provisional assessment
(Doc. A - annessa mar-Rikors promotur) - dan huwa perijodu wara li hargu l-istimi
provizorji u r-Rikorrent talab ghar-Review ta’ l-istess; (b) A declaration dated 3™
August 2010 in virtue of which Lorraine Galea furnished the purchases ledger as
part of the review exercise (Doc. B - annessa mar-Rikors promotur) - hawn ukoll
huwa waqt l-istadju tar-Review; (c) a letter dated 19" October 2010 in virtue of
which the Vat Department informed the appellant that since no response was
received by him the Department was going to proceed to issue the assessment (Doc.
C - annessa mar-Rikors promotur); and (d) An email from the appellant’s
accountant, Mr. Carmel Damato, outlining his understanding of the outcome of the
meeting of the 3@ August 2010 (Doc. D - annessa mar-Rikors promotur) and
protesting against the fact that the assessment had been raised without giving the
appellant the opportunity to defend himself. It is contended that following the
meeting/declaration dated 31 August 2010 no further documentation was
specifically requested from the taxpayer and that the VAT Department erroneously
proceeded to issue the assessments on the basis of the fact that no response was
received from the appellant. The assessments were, consequently, raised without
giving the appellant an opportunity to explain and defend his position and to trace
and produce the necessary supporting documentation - dana fi stadju meta l-istimi
provizorji gew ikkonfermati u nhargu l-istimi hawn appellati fil-konfront tar-
Rikorrent.

It-Tribunal frankament ma jistax jithem fejn irid jasal ir-Rikorrent b’dan l-aggravju
ghar-raguni li kuntrarjament ghal dak minnu affermat, anke l-istadju tar-Review sar,
u sar b’'mod korrett u diligenti da parte tar-Review Officer Lorraine Galea. Jekk kien
hemm xi nuqqas, dan kien bla dubju ta’ xejn da parte tar-Rikorrent u ta’ I-accountant
tieghu Carmel Damato, izda certament mhux da parte tad-Dipartiment tat-Taxxa fuq
il-Valur Mizjud.

Una volta li Carmel Damato kien qed jirrapprezenta lir-Rikorrent fl-istadju tar-
Review u, iktar importanti minn hekk, una volta li I-istess Carmel Damato ghan-nom
tar-Rikorrent iffirma ghal u gabar id-dokument moghti lilu fit-3 ta’ Awwissu 2010,
fejn mill-gdid u ghal darb’ ohra kien hemm indikati n-nuqqasijiet ravvizati mid-
Dipartiment fir-rigward tal-prova in sostenn tal-kreditu ghal input tax reklamat mir-
Rikorrent fid-denunzji tieghu ghall-perijodi ta’ taxxa in kwistjoni, kien hemm I-
obbligu, nonche Interess, tar-Rikorrent qua taxpayer li jusufruwixxi mill-
opportunita li kien ged jaghtih id-Dipartiment u jgib id-dokumentazzjoni mehtiega
w opportuna biex jissosstanzja 1-kreditu ghal input tax minnu reklamat izda li sa’ dak
l-istadju ma kienx ged jigi accettat mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud.
Madanakollu pero r-Rikorrent u Carmel Damato bagghu ma ghamlu xejn u nagsu
milli jagixxu fuq l-informazzjoni li tahom id-Dipartiment rigward in-nuqqasijiet
ravvizati fid-dokumentazzjoni in sostenn tal-kreditu ghal input tax reklamat. Fid-
dawl ta’ dan ir-Rikorrent ma jistax issa jippretendi li jargumenta b’success li d-
Dipartiment ma mexxiex investigazzjoni ragonevoli fil-konfront tieghu u li ma
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nghatax opportunita xierqa u zmien bizzejjed biex jiddefendi ruhu, bil-konsegwenza
li I-istimi mahruga fil-konfront tieghu huma nulli.

Fix-xhieda li ta waqt is-seduta tal-25 ta’ Ottubru 2012, Carmel Damato xehed illi
wara li gbart kollox Lorraine galtli hu hsieb ha ssibuhom u wissietni, u jiena ghedt
li dejjem avza lill-klijent u verbali lili tghidli xejn, ibghat dokument ghax inkella ma
jiehdux action u ma jicéagalqux. Gieli meta fettillu ma giex ghandi, mela lilu trid
tghid forsi jrid igabbad [-accountant ta’ qabel. Bdejt incempel lill-mara tieghu, lill-
ommu u lilu biex nara rcevewx xi haga mill-Vat u dejjem jghiduli le, u fl-ahhar qaluli
li rcevew kont li kien assessment. Ir-Rikorrent jippretendi li a bazi ta’ din I-
affermazzjoni ta’ Carmel Damato t-Tribunal ghandu jsib li l-istadju tar-Review ma
sarx b’'mod korrett u per konsegwenza l-istimi mahruga fil-konfront tieghu huma
nulli. Ir-Rikorrent pero ma jistax ikun iktar zbaljat fil-pretensjonijiet tieghu.

La Carmel Damato kien ged jirrapprezenta lir-Rikorrent fl-istadju tar-Review huwa
kellu obbligi u responsabiltajiet ben specifi¢i kemm fir-rigward ta’ l-istess Rikorrenti
kif ukoll fir-rigward tad-Dipartiment. Jekk ma riedx jerfa’ dawn l-obbligi u
responsabiltajiet messu gatt ma ffirma ghal u gabar id-dokument moghti lilu minn
Lorraine Galea fit-3 ta’ Awwissu 2010. Bl-istess mod jekk verament kien jikkomunika
mar-Rikorrent u familtu biex jara jekk kienx hemm komunikazzjoni maghhom da
parte tad-Dipartiment, ghalfejn, wiehed jistagsi, ma gharrafx lir-Rikorrent bid-
dokument li hu kien gabar u ma rsistiex mieghu - del resto bhala accountant tieghu
li kien ged jirrapprezentah f’dan l-istadju - biex jingabru d-dokumenti mehtiega biex
il-figura ta’ iktar minn €100,000 finput tax ma tintilifx? U, bl-istess mod wiehed
jistagsi, jekk ra li d-Dipartiment ma ghamilx komunikazzjoni mar-Rikorrent,
ghalfejn ma kkomunikax hu mad-Dipartiment u insista maghhom biex
jikkomunikaw mar-Rikorrent, jew jinsisti mar-Rikorrent li jikkomunika mad-
Dipartiment?

La r-Rikorrent u Carmel Damato ghal darb’ ohra, stante 1li anke fl-istadju ta’ 1-
investigazzjoni u I-Credit Control Exercise ma sarx wisq da parte taghhom, ghazlu li
ma jaghmlu xejn, u dana minkejja li rega’ kellhom xahrejn Zmien biex igibu d-
dokumentazzjoni mehtiega biex tigi sostanzjata figura ta’ iktar minn €100,000
finput tax reklamata mir-Rikorrent fid-denunz;ji tat-taxxa tieghu, ma jistghux issa
huma jargumentaw, wisq inqas b’success, li d-Dipartiment tat-Taxxa fuq il-Valur
Mizjud naqas fil-konfront tar-Rikorrent u li l-istimi mahruga fil-konfront tieghu u
mertu ta’ dawn il-proc¢eduri huma nulli.

Fid-dawl ta’ dan osservat it-Tribunal iqis li t-tieni aggravju preliminari sollevat mir-
Rikorrent in sostenn ta’ l-appell tieghu ma huwiex gustifikat u ma jisthoqqx li jigi
milqugh.

Ir-Rikorrent jikkontendi wkoll in linea preliminari, u dana permezz ta’ l-ewwel
aggravju ta’ l-appell tieghu, li 1-istimi mahruga fil-konfront tieghu huma nulli stante
li dawn inhargu ultra vires il-provvedimenti tal-Kap.406 tal-Ligijiet ta’ Malta.

11 Fol. 241 sa’ 252 tal-process.



In kwantu rigwarda 1-kreditu ghal input tax li jista’ jigi reklamat minn taxpayer fid-
denunzja/i tat-taxxa tieghu, it-Tribunal josserva li filwaqt li dan huwa dritt tat-
taxpayer koncess mil-ligi stess, ma huwiex dritt assolut jew awtomatiku izda huwa
dritt regolat b’dak provdut fil-Kap.406 tal-Ligijiet ta’ Malta. In effetti l-Artikolu 22(5)
tal-Kap.406 tal-Ligijiet ta’ Malta jipprovdi li: id-dritt ta’ kreditu ta’ input tax, I-
ammont ta’ kreditu u I-mod li bih l-input tax hija attribwibbli ghall-provvisti huwa
suggett ghall-kondizzjonijiet, limitazzjonijiet, revizjonijiet u aggustamenti imnizzla
fl-Ghaxar Skeda.

L-Ghaxar Skeda tal-Kap.406 tal-Ligijiet ta’ Malta, u b’'mod partikolari 1-Partita 2(1)
ta’ l-imsemmija Skeda, tipprovdi li: Hlief hekk kif il-Kummissarju jista’ mod iehor
Jjippermetti, ebda ammont ma ghandu jitqies bhala input tax ta’ persuna kemm-il
darba: (a) ma jkunx appoggat bi: (i) fattura ta’ taxxa dwar it-taxxa li ghandha
x’tagsam mal-oggetti jew servizzi provduti lilu; jew (ii) fattura ta’ taxxa dwar it-
taxxa Ii ghandha x’tagsam mal-oggetti miksuba minnu taht akkwist intra-
Komunitarju; jew (iii) dokument ta’ importazzjoni li jkun jindika lilha bhala
importatur dwar it-taxxa fuq importazzjoni; u (b) dwar kull taxxa fuq xi provvista
li skond dan [-Att ghandha tithallas minn dik il-persuna jew fuq akkwist intra-
Komunitarju, tkun nizzlet dik it-taxxa bhala dovuta lilha fuq id-denunzja tat-taxxa
taghha; u (¢) id-dokument riferit fil-parafrafu (a) jkun mizmum minn dik il-
persuna u jinghata, fuq talba, lill-Kummissarju; u (d) l-ammont tat-taxxa jkun
inghata kont tieghu kif imiss fid-dokumentazzjoni mizmuma minn dik il-persuna
sal-limitu mehtieg ghall-ghanijiet ta’ I-Att.

Huwa evidenti ghalhekk li jekk taxpayer ma jissosstanzjax il-kreditu ghal input tax
minnu reklamat bil-mod kif previst mil-Ligi, dak l-istess kreditu ghal input tax ma
jistax jigi accettat mill-Kummissarju.

Jigi ulterjorment osservat illi ai termini ta’ 1-Artikolu 32 tal-Kap.406 tal-Ligijiet ta’
Malta, kif applikabbli fiz-zmien mertu ta’ dawn il-proc¢eduri: (1) Meta I-Kummissarju
jkollu ghaliex jahseb li denunzja tat-taxxa maghmula minn persuna registrata taht
[-artikolu 10 ghal zmien ta’ taxxa ma jkunx fiha dikjarazzjoni shiha u korretta ta’ l-
informazzjoni mehtiega li tkun dikjarata fdik id-denunzja hu jista’ jaghmel stima
provizorja u ghandu jinnotifika dik l-istima provizorja lil dik il-persuna mhux iktar
tard minn sitt snin mit-tmiem ta’ l-imsemmi zmien ta’ taxxa jew mid-data li fiha
tintbaghat id-denunzja ta’ taxxa ghal dak iz-zmien ta’ taxxa, skond liema data tigi
[-aktar tard: Izda fejn l-istima provizorja tkun tirreferi ghall-aggustament li
jirrelata mal-input tax fuq l-oggetti kapitali msemmija fl-Ghaxar Skeda, ghandha
tigi notifikata mhux aktar tard minn sitt snin mit-tmiem tal-perjodu ta’
aggustament imsemmi fl-imsemmija skeda: Izda wkoll, meta persuna taghmel
korrezzjoni skond l-artikolu 28(1), il-perjodu ta’ sitt snin li fih il-Kummissarju jista’
jaghmel stima provizorja kif previst fdan is-subartikolu jibda jiddekorri mid-data
li fiha I-Kummissarju jircéievi t-talba ghall-korrezzjoni. (2) Meta tinhareg stima
provizorja ghandu jkun indikat b’mod ¢ar fugha li dik tkun stima provizroja u li
wara tista’ tinhareg stima fil-limitu ta’ zmien specifikat fis-subartikolu (3). Hlief kif
imsemmi qgabel stima provizorja ghandu jkun fiha dawk il-partikolaritajiet kollha
li huma mehtiega li jinghataw fi stimi u dawk il-partikolaritajiet [-ohra li -
Kummissarju jista’jidhirlu xierqa tista’ ssir fuq dik il-formula ujista’jkun fiha dawk
il-partikolaritajiet l-ohra kif jista’jigi preskritt. (3) Wara li jghaddi zmien ta’ mhux
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inqas minn tletin jum u mhux iktar minn sitt xhur minn notifika ta’ stima provizorja
lil persuna dwar zmien ta’ taxxa, il-Kummissarju jista’ jaghmel stima tal-output tax
u t-tnaqqis ta’ dik il-persuna ghal dak iz-zmien u tal-penali amministrattiva li
ghaliha dik il-persuna tkun giet soggetta u ghandu jinnotifika dik l-istima lil dik il-
persuna. (4) L-istima maghmula skond is-subartikolu (3) ma ghandux ikun fiha xi
differenzi fl-ammonti specifikati fl-isima provizorja relattiva hlief ghal - (a)
varjazzjonijiet miltuba minn jew bi ftehim mal-imsemmija persuna; (b)
varjazzjonijiet li jikkonsistu fis-sostituzzjoni tal-ammonti murija fl-istima
provizorja b’ammonti li jkunu daginsew jew eqreb ta’ dawk dikjarati fid-denunzja
relattiva.

Meta ¢-cirkostanzi ta’ dan il-kaz, ossia fejn il-Kummissarju tat-Taxxa fuq il-Valur
Mizjud ma accettax il-kreditu ghal input tax reklamat mir-Rikorrent fid-denunzji
tieghu ghall-perijodi ta’ taxxa 01.09.04-30.11.04, 01.12.04-28.02.05, 01.06.05-
31.08.05, 01.09.05-30.11.05, 01.12.05-28.02.06, 01.03.06-31.05.06, 01.06.06-
31.08.06, 01.09.06-30.11.06, 01.12.06-28.02.07, 01.06.07-31.08.07, 01.09.07-
30.11.07, 01.01.08-29.02.08, 01.03.08-31.05.08, 01.06.08-31.08.08, 01.09.08-
30.11.08, 01.12.08-28.02.09, 01.03.09-31.05.09, 01.06.09-31.08.09, ghaliex dan ma
giex minnu debitament sostanzjat la fil-kors ta’ l-investigazzjoni u 1-Credit Control
Exercise u lanqas fl-istadju tar-Review, jigu kkunsidrati fid-dawl tal-provvedimenti
tal-Ligi appena ¢itati, ghandu jirrizulta li, kuntrarjament ghal dak affermat mir-
Rikorrent, il-Kummissarju tat-Taxxa fuq il-Valur Mizjud ma agixxiex ultra vires il-
provvedimenti tal-Kap.406 tal-Ligijiet ta’ Malta anzi agixxa bil-mod kif tipprovdi 1-
Ligi stess. Konsegwentement ghalhekk 1-istimi mahruga fil-konfront tar-Rikorrent u
formanti l-mertu ta’ dawn il-pro¢eduri ma humiex nulli.

Fid-dawl ta’ dan appena osservat ghalhekk, anke l-ewwel aggravju preliminari
sollevat mir-Rikorrent jirrizulta ghal kollox ingustifikat u b’hekk ma jistax u ma
ghandux jigi milqugh.

In kwantu jirrigwarda l-mertu ta’ l-appell tar-Rikorrent mill-istimi mahruga fil-
konfront tieghu ghall-perijodi ta’ taxxa 01.09.04-30.11.04, 01.12.04-28.02.05,
01.06.05-31.08.05, 01.09.05-30.11.05, 01.12.05-28.02.06, 01.03.06-31.05.06,
01.06.06-31.08.06, 01.09.06-30.11.06, 01.12.06-28.02.07, 01.06.07-31.08.07,
01.09.07-30.11.07, 01.01.08-29.02.08, 01.03.08-31.05.08, 01.06.08-31.08.08,
01.09.08-30.11.08, 01.12.08-28.02.09, 01.03.09-31.05.09, 01.06.09-31.08.09, it-
Tribunal josserva li l-prova centrali tar-Rikorrent tikkonsisti fix-xhieda ta’ u
dokumentazzjoni sottomessa minn Carmel Damato, b’'mod partikolari d-dokumenti,
ossia r-riassunt ta’ l-input tax reklamata fkull perijodu ta’ taxxa u l-faxxikolu ta’
fatturi u dokumenti in sostenn ta’ I-istess, markati Dok. “CD6” u Dok. “CD7” a fol. 23
sa’ 237 tal-process.

Fir-rigward Carmel Damato? xehed illi this summary huwa supported b’dan id-
dokument ta’ sbatax-il pagna. L-ewwel li ghamilt huwa li kull vat period ghamiltu
separat halli dak ikun ezatt skond kif immarkatli Lorraine Galea fdak id-dokument
(Dok. “F” anness mar-Rikors promotur). Mela [-ewwel item li ma kellux karta, u
dawn ma qaghadx niddeskrivi jekk hux immarkat bl-ahdar jew bl-orange imxejt
bil-lant u s-sequence hija l-istess halli ma jkunx hemm tfixkil. Mela l-ewwel li kien

12 Xhieda moghtija waqt is-seduta tal-25 ta’ Ottubru 2012, fol. 241 sa’ 252 tal-process.
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hemm kien Toyota pick up. XXX kien xtara Toyota pick up u fil-vat return ahna
ghamilna Lm8,000 dak iz-zmien. Il-value excluding vat huwa Lm6,700 u l-input
vat huwa Lm1i,220 pero d-Dipartiment ikkonvertihom mill-ewwel fl-exercise ghal
Euro li huwa €2,824. ... Dan bgajna nahdmu sa’ I-ahhar gimgha u l-ewwel li bdejt
huwa nigbor il-karti fejn min ma riedx ibiddlu u jirrifjuta u dawk I dropped them
and I marked them dropped u dawk ma gibthomx mieghi ghax jew kienu minghajr
vat number tajjeb, jew mhux c¢ari jew ma riedx, mela dawk jigu not supported to be
dropped u l-input vat taghhom I[-ahhar kolonna. Mela milli ged jghid id-
Dipartiment hemm €4,900 input vat ghandu ragun id-dipartiment ghaliex sal-
bierah stess ma rnexxilniex. L-ewwel kolonna huma l-vouchers innumerati b’erba’
kategoriji: dawk li ma kellhomx karti u kienu green bdejt b’sequence G mill-G101
sal-G133, jigifieri hawn tlieta u tletin dokument ghax bdejt mill-101. ... Jekk tmur
pagna 1 tara diversi kategoriji: l-ewwel item li huwa immarkat G101 dak tfajtu taht
[-ewwel kolonna, fug hemm miktub trace documents to be accepted u l-input vat
element taghha. Issa hawnhekk hawn kambjala tad-dealer, hawn l-insurance li ilu
nxurjat sa’ llum u l-agreement mad-dealer ta’ Lm8,000. Mela invoice vera ma
stbniex imma sibna documentation li biha nxtara u l-vann tant inxtara u thallas il-
vat fuqu ghaliex lanqas biss fih registration number ghaliex he bought an imported
item not a second hand item. Allura nhoss li mis-chassis number biss m'ghandux

tkun hemm diffikulta.

Carmel Damato spjega li kull fejn hemm dokument markat bl-ittra “G” fil-faxxikolu
Dok. “CD7”, dak huwa dokument li jissostanzja l-input tax reklamata imma li ma
gietx accettata mill-Kummissarju peress illi fl-istadju ta’ I-investigazzjoni u 1-Credit
Control Exercise u tar-Review ma gietx prodotta dokumentazzjoni in sosenn ta’ tali
input tax. Fejn imbaghad hemm dokumenti fl-istess faxxikolu Dok. “CD7” markati
bl-ittra “R”, dawk huma l-fatturi revised, ossia koreguti fir-rigward tan-nuqqasijiet
originarjament ravvizati mid-Dipartiment. Apparti li ttratta n-nuqqasijiet ravvizati
mid-Dipartiment, Carmel Damato jikkontendi li identifika wkoll xi fatturi godda,
liema dokumenti gew minnu mmarkati bhala “New” u dana billi skontu nhoss li bhal
ma tehodlu dak li ma kellux, trid taghtih li ma pprezentax. Dawn huma kollha
mmarkati New 801 sa’ New 810. Fdawn l-ghaxar dokumenti hemm ukoll invoices
tad-diesel li meta mar ghand Falzon Service Station u wrieh il-karti ghamillu global
amount u kkonferma bit-timbru u kollox. ... Mela I-G li huma green, ir-revised li
huma R u n-new li huma missed. Issa r-raba’ kolonna huma l-adjustments li
jinnewtralizzaw ruhhom i jiena dahhal diesel Ii ma kienux supported li kienu
overlapping minn period ghall-iehor. Ezempju jekk jiena llum gie u gabli l-karta
ghall-vat return ta’ ghaxart elef lira, imbaghad il-period ta’ wara rega’ gabli tnax-
il elf pero tmienja minnhom kienu ta’ l-ewwel period, meta imlejtlu l-vat return l-
ewwel wahda jiena ghaxra ghamiltlu ghax ma kontx naf li ghandu tmienja fit-tieni
vat period. Meta jiena lil dan ghamiltlu l-exercise, ghamiltlu l-invoices by date
order pero l-adjustments ma kien hemm xejn differenza u hareg €4 over all. Jiena
hrigthom kollha by Vat return u dik hija dik il-kolonna. Issa to support and to
explain in writing ghandi rapport li niffirmah jekk triduni - dan ir-rapport gie esebit
bhala Dok. “CD8” a fol. 238 sa’ 240 tal-process, minn liema jirrizulta li skond I-
ezercizzju esegwit minn Carmel Damato, ir-Rikorrent mhux talli ma ghandu jaghti
xejn lid-Dipartiment talli I-istess Dipartiment ghandu jaghtih refuzjoni ta’ input tax
fl-ammont ta’ €112,756.55.
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Qabel ma jikkonsidra u jittratta d-dokumentazzjoni provduta minn Carmel Damato,
it-Tribunal ser jittratta kwistjoni sollevata mill-Kummissarju tat-Taxxi fin-Nota
Responsiva tieghu, u cioe l-applikazzjoni ta’ 1-Artikolu 48(5) tal-Kap.406 tal-Ligijiet
ta’ Malta fil-kaz in ezami.

Fl-imsemmija Nota Responsiva!3 l-Kummissarju tat-Taxxi ssottometta li kif jirrizulta
mir-rapport ta’ [-investigazzjoni u aktar tard kif ikkonfermat mill-ispetturi li kienu
involuti fil-kaz in dizamina, XXX minkejja d-diversi talbiet li sarulu qatt ma
pprezenta d-dokumentazzjoni idoneja li permezz taghha seta’ jitlob ir-rifuzjoni ta’
[-input VAT fid-denunzji tat-taxxa tieghu. Charles Dimech mix-xhieda tieghu
tirrizulta l-insistenza li ghamel dwar dan il-fatt. Lorraine Galea, minkejja li spjega
lir-rapprezentant ta’ recte: [l-appellant], xorta wahda baqghet ma réeviet xejn u
spiccat tikkonferma l-istejjem fil-kaz de quo. Minn fuq l-appellant hareg bl-iskuza
fiergha li ma gab xejn ghax ma kien jaf xejn. Illi I-appellant ghogbu jipprezenta d-
dokumentazzjoni mitluba fl-investigazzjoni u fir-Review tardivament quddiem dan
[-Onorabbli Tribunal. L-esponenti umiliment jirrileva li dan l-Onorabbli Tribunal
tkun gieghed jibghat messagg hazin lill-bqgija tal-pagaturi jekk jiehu konjizzjoni ta’
tali dokumentazzjoni. It-Tribunal ghandu quddiemu sitwazzjoni fejn pagatur tat-
taxxa kien mitlub jipprovdi l-konteggi tan-negozju flimkien mad-dokumentazzjoni
relattiva. Minkejja li pprezenta kemm il-konteggi kif ukoll id-dokumentazzjoni, id-
dokumentazzjoni ma kenitx ai termini tal-Kap.406 tal-Ligijiet ta’ Malta. Minkejja li
kellu zewg opportunitajiet fejn seta’ jemendahom, ghogbu ma jottemperax ruhu.
Dan qieghed jinghad fil-kuntest tal-maggor parti tal-pagaturi tat-taxxa l-ohra li
ottemperaw ruhhom ma’ l-ordnijiet legittimi ta’ l-esponenti. Illi kieku l-esponenti
gaghad fuq dan biss jista’ jkun interpretat hazin. X'inhuma l-konseqwenzi li tali
dokumentazzjoni tkun accettata fi stadju dagstant tardiv? L-investigazzjoni i
ghamel il-Kummissarju hija maghluga u l-istejjem huma finali. L-esponenti huwa
prekluz minn dan [-Onorabbli Tribunal li jmexxi investigazzjoni quddiemu. L-
esponenti ma kellux il-facilita li jivverifika tali transazzjonijiet. Wiehed irid izomm
quddiem ghajnejh il-fatt li Natalino Chetcuti xehed li [-fatturi tat-taxxa kien
ghamilhomlu lil XXX. Mela dan x’zammu milli jghaddihom fil-hin lill-esponenti.
Ghax allura l-esponenti ser jibda jissusspetta li tali fatturi saru ad hoc ghall-appell
de quo sabiex l-appellant, minghalih jghatti xturu.

L-Artikolu 48(5) tal-Kap.406 tal-Ligijiet ta’ Malta jipprovdi li [-Kummissarju jista’,
fkull zmien matul iz-zmien specifikat fis-subartikolu (4), jehtieg lil kull persuna li
tipproduci, jew jista’ jeleva minghand kull persuna, inkluz terza persuna, id-
dokumentazzjoni, dokumenti, konteggi u data elettronika mehtiega li jinzammu
minnha bis-sahha ta’ dan l-artikolu, u jaghmel kopji taghhom: Izda, jekk ikun
hemm evidenza li wara li tkun intalbet mill-Kummissarju b’avviz bil-miktub, il-
persuna tkun nagset Ili tipproduc¢i minghajr skuzanti ragonevoli d-
dokumentazzjoni, dokumenti, konteggi u data elettronika sa’ tletin jum mid-data
tan-notifika ta’ dak l-avviz, hija ma tkunx tista’ tithalla tipproduci dik id-
dokumentazzjoni, dokumenti, konteggi u data elettronika fi stadju aktar tard minn
meta tkun inharget stima jew stimi provizzorji jew quddiem it-Tribunal jew fxi
Qorti tal-Gustizzja: Izda wkoll meta titqieghed fiducja fuq xi persuna ohra sabiex
din twettaq xi bi¢éa xoghol, il-fatt li jkun hemm dik il-fiduc¢ja jew xi dewmien jew

13 Fol. 363 sa’ 369 tal-process.
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inezattezzi mill-persuna li jkollha [-fiduéja ma jitqiesx li hija skuzanti ragonevoli
ghall-ghanijiet ta’ dan is-subartikolu.

Minn dan il-provvediment tal-Ligi johrog b’mod car hafna li 1-projbizzjoni prevista
fl-ewwel proviso ta’ l1-Artikolu 48(5) tal-Kap.406 tal-Ligijiet ta’ Malta ma hijiex
awtomatika u tiskatta b’'mod mekkaniku. Il-Ligi kjarament tghid jekk ikun hemm
evidenza li wara li tkun intalbet mill-Kummissarju b’avviz bil-miktub, il-persuna
tkun nagset li tipproduci minghajr skuzanti ragonevoli*4 d-dokumentazzjoni,
dokumenti, konteggi u data elettronika sa’ tletin jum mid-data tan-notifika ta’ dak
[-avviz, hija ma tkunx tista’ tithalla tipproduci dik id-dokumentazzjoni, dokumenti,
konteggi u data elettronika fi stadju aktar tard minn meta tkun inharget stima jew
stimi provizzorji jew quddiem it-Tribunal jew fxi Qorti tal-Gustizzja.

Huwa car ghalhekk li la dan il-provvediment tal-Ligi jiskatta meta jirrizulta li d-
dokumentazzjoni tkun intalbet bil-miktub mill-Kummissarju tat-Taxxi u t-taxpayer
ikun naqas milli jipprovdi l-istess minghajr skuzanti ragonevoli, l-istess taxpayer, ir-
Rikorrent fil-kaz in ezami, ghandu l-possibilita u I-opportunita li jressaq prova li kellu
skuzanti ragonevoli ghan-nuqqas ta’ produzzjoni tad-dokumenti lilu mitluba; prova
li r-Rikorrent ma kellux l-opportunita li jressaq ghar-raguni li I-Kummissarju tat-
Taxxi ma qajjimx din il-kwistjoni meta d-dokumentazzjoni in kwistjoni giet esebita
minn Carmel Damato - ossia pratikament fil-bidu tal-proc¢eduri quddiem dan it-
Tribunal - izda ghazel li jqajjimha biss fl-istadju ahhari ta’ dawn il-proceduri, u cioe
fin-Nota Responsiva tieghu meta l-istadju tal-provi kien maghlugq.

Hawn it-Tribunal jaghmel referenza ghal dak osservat mill-Qorti ta’ 1-Appell fis-
sentenza fl-ismijiet Anthony Cristina pro et noe v. Eleonora Mizzi, Appell
Nru. 321/1985 deciza fis-27 ta’ Marzu 2003: Din il-Qorti hija tal-fehma i
ghalkemm huwa minnu li l-ewwel Qorti kkonfondiet, f sens legali, in-natura ta -
eccezzjoni li l-appellant jinsisti li huwa ressaq tramite nota ta osservazzjoni li
ipprezenta wara [-gheluq tal-provi, hija madankollu xorta ghandha riserva serja
dwar il-mod u wagqt li din is-suppost eccezzjoni giet sollevata. Fi kliem iehor,
minkejja li dak li ried jeccéepixi il-konvenut ulterjorment jista jkollu fondament, din
il-Qorti mhux konvinta dwar ir-ritwalita tal-eccezzjoni minn punto di vista ta

procedura. Ghalkemm dawn il-Qrati ftit harsu jew ikkunsidraw b simpatija lejn
eccezzjonijiet li jfaggsu ghall-gharrieda fil-mori tal-proceduri minghajr ebda
awtorizzazzjoni, din il-Qorti hija wkoll konsapevoli mill-fatt li hemm gurisprudenza
li hadet attitudini aktar liberali fis-sens li accettat eccezzjonijiet li jkunu gew
sollevati b dan il-mod dubbjuz. Hekk, per ezempju, fil-kawza fl-ismijiet “Services
Limited vs Joseph XXX” (Qorti tal-Appell — Sede Inferjuri) deciza fid-29 ta Jannar
1999, mill-Prim Imhallef Emeritus Joseph Said Pullicino gie affermat hekk:- Kif hu
risaput, il-gurisprudenza tghallem illi I-Qorti hi fid-dover li tiehu konjizzjoni ta

eccezzjonjiet li jkunu gew sollevati wagqt it-trattazzjoni tal-kawza, anke fnoti ta

sottomissjonijiet, u anke jekk ma jkunux gew formalizzati fil-forma ta eccezzjoni.”
Dan l-insenjament pero, li llum gie gustament newtralizzat b emendi ad hoc fil-ligi
tal-procedura (ara Il-artikolu 158 tal-Kap 12 kif emendat bl-Att XXIV tal-1995 u
emendi ohra precedenti) ma jammontax u lanqas m ghandu jfisser li l-parti
konvenuta ghandha specita carte blanche [i kull meta u x hin jidhrilha l-wagqt izzid

14 Enfasi tat-Tribunal
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ma dawk l-eccezzjonijiet li hija tkun gja tat. IlI-pozizzjoni la hija hekk illum (in vista
ta l-emendi li gew fis-sehh) u langas ma kienet hekk gabel. Difatti fil-kawza fl-
ismijiet M.C. XXX Tabona et vs Emanuele Borg”, Appell Civili deéiz fis-7 ta Frar
1966, din il-Qorti, kif diversament komposta, stabbiliet awtorevolment u
korrettement li gej:- “ L-artikolu 158 tal-Kodici ta Organizzazzjoni u Procedura
Civili ghandu jfisser illi l-ec¢éezzjonijiet kollha, tant ritwali kemm fil-meritu, i
ghalithom fugq il-fatti maghrufa jista jkun hemm lok, ghandhom jinghataw mill-
ewwel fin-nota tal-eccezzjonijiet. Wara i jingiebu l-provi tal-attur, jista, bil-
permess tal-Qorti, isir tibdil fin-nota tal-eccezzjoni, b nota separata, sew bir-
rinunzja ta wahda jew ohra mill-eccezzjonijiet kemm biz-zieda ta eccéezzjonijiet
ohra. Dan ma jfissirx li [-konvenut jista jaghmel dan meta jrid, kif irid, u bla ebda
raguni u dan bi dritt minghajr ebda indhil jew kontroll tal-Qorti...... Il-fatt li tista

tinghata eccezzjoni fi stadju iehor tal-kawza wara l-ewwel nota ta ecéezzjonijiet
ma jfissirx fih innifsu li jistghu, bi dritt tal-konvenut, jingiebu provi jew xhieda
godda.”

Fid-dawl ta’ dan osservat ghalhekk it-Tribunal iqis li la I-Kummissarju tat-Taxxi ma
ikkontestax il-prezentata tad-dokumenti meta dawn gew sottomessi minn Carmel
Damato fil-kors tax-xhieda tieghu waqt is-seduta tal-25 ta’ Ottubru 2012, 1-e¢¢ezzjoni
minnu sollevata fin-Nota Responsiva tieghu fl-2017, ossia kwazi hames snin wara li
d-dokumenti in kwistjoni gew esebiti, ma tistax u ma ghandhiex tigi ikkunsidrata
f'dan l-istadju tal-proceduri.

Qabel ma t-Tribunal jghaddi biex jikkonsidra d-dokumentazzjoni sottomessa minn
Carmel Damato u jekk din hijiex tali li sodisfacentement tissosstanzja l-kreditu ghal
input tax reklamat mir-Rikorrent fid-denunzji tieghu ghall-perijodi ta’ taxxa mertu
ta’ dawn il-proceduri, jehtieg jaghmel xi osservazzjonijiet dwar dak affermat mill-
Kummissarju tat-Taxxi fin-Nota Responsiva tieghu, fis-sens illi l-esponenti huwa
prekluz minn dan [-Onorabbli Tribunal li jmexxi investigazzjoni quddiemu. L-
esponenti ma kellux il-facilita li jivverifika tali transazzjonijiet.

It-Tribunal assolutament ma jagbilx ma’ dak affermat mill-Kummissarju tat-Taxxi.
Fl-ewwel lok, minkejja li jkun hemm proceduri pendenti quddiem dan it-Tribunal,
mhux l-ewwel darba li l-partijiet kontendenti jkollhom diskussjonijiet ulterjuri
bejniethom fejn it-taxpayer jinghata l-opportunita jissottometti iktar informazzjoni
u l-Kummissarju jkompli bil-verifiki tieghu, liema stadju gieli anke wassal ghac-
cessjoni tal-proceduri jew ghar-riduzzjoni tal-pretensjonijiet tal-Kummissarju fil-
konfront tat-taxpayer; u dan il-Kummissarju jafu ben sew. Apparte minnhekk, meta
d-dokumenti in kwistjoni gew sottomessi fl-2012 u n-Nota Responsiva tressqet fl-
2017, huwa inkoncepibbli kif il-Kummissarju tat-Taxxi jista’ jargumenta li ma kellux
il-facilita - fben hames snin - li jivverifika t-transazzjonijiet relattivi ghad-dokumenti
esebiti. It-Tribunal ghalhekk iqis li dawn is-sottomissjonijiet tal-Kummissarju tat-
Taxxi huma ghal kollox bla bazi u b’hekk inac¢ettabbli.

Trattata din il-kwistjoni, it-Tribunal ser jghaddi biex jikkonsidra jekk id-
dokumentazzjoni sottomessa minn Carmel Damato hijiex tali li sodisfacentement
tissosstanzja l-kreditu ghal input tax reklamat mir-Rikorrent fid-denunzji tieghu
ghall-perijodi ta’ taxxa mertu ta’ dawn il-proceduri.
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Kif gia iktar ‘1 fuq osservat, ai termini tal-Partita 2 ta’ 1-Ghaxar Skeda tal-Kap.406 tal-
Ligijiet ta’ Malta, l-input tax reklamata minn taxpayer fid-denunzja tat-taxxa tieghu,
tigi kkunsidrata u accettata mid-Dipartiment kemm-il darba tkun, inter alia,
sopportata minn fattura ta’ taxxa. Ai termini tal-Partita 1 u 2 tat-Tnax-il Skeda tal-
Kap.406 tal-Ligijiet ta’ Malta, kif applikabbli fiz-zmien pertinenti ghal dawn il-
proceduri (ossia skond 1-Att X ta’ 1-2003): 1. Salv hekk kif il-Kummissarju jista’
jippermetti mod iehor, dokument ma jikkostitwix fattura ta’ taxxa kemm-il darba
il-partikolaritajiet kollha mehtiega b’din l-Iskeda ma jkunux tnizzlu kif imiss u fis-
shuhija taghhom. 2. Bla hsara ghad-dispozizzjonijiet [-ohra ta’ din l-Iskeda, fattura
ta’ taxxa ghandu jkun fiha dawn il-partikolaritajiet li gejjin - (a) id-data tal-hrug;
(b) numru sekwenzjali, bazat fuq serje wahda jew aktar li unikament jidentifika I-
fattura; (¢) l-isem u l-indirizz ta’ min jaghmel il-provvista u n-numru ta’
identifikazzjoni tat-taxxa fuq il-valur mizjud li tahtu jkun ghamel dik il-provvista;
(d) l-isem u l-indirizz tal-persuna li tkun irceviet il-provvista u numru ta’
identifikazzjoni tat-taxxa fuq il-valur mizjud li tahtu tkun akkwistat l-oggetti jew
is-servizzi provduti lilha; (e) it-tip tal-provvista billi ssir referenza ghall-kategoriji
fil-partita 3 ta’ din [-Iskeda; (f) deskrizzjoni li tkun bizzejjed sabiex tidentifika -
kwantita u n-natura ta’ l-oggetti jew il-limitu u n-natura tas-servizzi provduti; (g)
id-data li fiha l-provvista kienet maghmula jew mitmuma jew id-data li fiha sar
hlas akkont tal-provvista sal-limitu li dik id-data tista’ tigi stabbilita u tkun
differenti mid-data tal-hrug tal-fattura; (h) il-valur taxxabbli skond ir-rata jew
ezenzjoni, il-prezz bil-wiehed eskluz mit-taxxa u kull skont jew rohs jekk dawn ma
jkunux inkluzi fil-prezz bil-wiehed; (i) ir-rata ta’ taxxa li ghandha tithallas, jekk
tkun hemm, fkull rata li hekk tithallas; (j) l-ammont totali tat-taxxa li ghandha
tithallas, jekk ikun hemm.

It-Tribunal ezamina bir-reqqa d-dokumenti esebiti minn Carmel Damato in sostenn
tal-kreditu ghal input tax reklamat mir-Rikorrent fid-denunzji ghall-perijodi ta’
taxxa mertu ta’ dawn il-proc¢eduri, u fil-fehma Tieghu huma biss is-segwenti
dokumenti/fatturi li jistghu jitqiesu konformi mal-provvedimenti ta’ 1-Ghaxar u tat-
Tnax-il Skeda tal-Kap.406 tal-Ligijiet ta’ Malta u b’hekk li jissostanzjaw il-kreditu
ghal input tax hekk iddikjarat mir-Rikorrent:

Perijodu ta’ taxxa 01.09.04-30.11.04

o Il-fattura mahruga minn Central Asphalt Ltd datata 29 ta’ Novembru 2004 a
fol. 45 tal-process - Lm24.07/€56.07

« Il-fattura mahruga minn JVM Enterprises Limited datata 18 ta’ Novembru
2004 a fol. 89 tal-process - Lm6.83/€15.90.

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’

taxxa 01.09.04-30.11.04 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input

tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.12.04-28.02.05

* Il-fattura mahruga minn Central Asphalt Ltd datata 10 ta’ Di¢cembru 2004 a fol.
46 tal-process - Lm20.04/€46.68
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Il-fattura mahruga minn Central Asphalt Ltd datata 177 ta’ Dicembru 2004 a fol.
47 tal-process - Lm2.63/€6.12

[l-fattura mahruga minn Central Asphalt Ltd datata 28 ta’ Di¢éembru 2004 a fol.
48 tal-process - Lm12.25/€28.53

Il-fattura mahruga minn Central Asphalt Ltd datata 3 ta’ Jannar 2005 a fol. 49
tal-process - Lm70.23/€163.59

Il-fattura mahruga minn Central Asphalt Ltd datata 7 ta’ Jannar 20035 a fol. 50
tal-process - Lm2.10/€4.89

Il-fattura mahruga minn Central Asphalt Ltd datata 21 ta’ Jannar 2005 a fol. 51
tal-process - Lm8.39/€19.54

Il-fattura mahruga minn JVM Enterprises Limited datata 4 ta’ Ottubru 2004 a
fol. 86 tal-process - Lm35.08/€81.74.

[l-fattura mahruga minn JVM Enterprises Limited datata 11 ta’ Novembru 2004
a fol. 87 tal-process - Lm20.98/€48.87

Il-fattura mahruga minn JVM datata 28 ta’ Dicembru 2004 a fol. 9o tal-process
- Lm30.76/€71.65

[l-fattura mahruga minn JVM datata 30 ta’ Di¢éembru 2004 a fol. 92 tal-process
- Lm51.73/€120.49

Il-fattura mahruga minn K.P.T. Trading datata 18 ta’ Jannar 2005 a fol. 96 tal-
process - Lm25.35/€59.04

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.12.04-28.02.05 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.06.05-31.08.05

Il-fattura mahruga minn Central Asphalt Ltd datata 14 ta’ Gunju 2005 a fol. 52
tal-process - Lm25.69/€59.84

I-fattura mahruga minn Central Asphalt Ltd datata 17 ta’ Gunju 2005 a fol. 53
tal-process - Lm25.58/€59.58

[l-fattura mahruga minn K.P.T Trading datata 10 ta’ Awwissu 2005 a fol. 101 tal-
process - Lm119.48/€278/31

[l-fattura mahruga minn Grima’s Industrial Supplies Ltd datata 21 ta’ Lulju 2005
a fol. 103 tal-process - Lm1.46/€3.40

Il-fattura mahruga minn Brooks Winding Service datata 6 ta’ Lulju 2005 a fol.
104 tal-process - Lm31.68/€73.79

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.06.05-31.08.05 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.09.05-30.11.05

Il-fattura mahruga minn Central Asphalt Ltd datata 5 ta’ Ottubru 2005 a fol. 54
tal-process - Lm11.09/€25.83

[l-fattura mahruga minn Central Asphalt Ltd datata 26 ta’ Ottubru 2005 a fol.
55 tal-process - Lm38.15/€88.86
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[l-fattura mahruga minn Central Asphalt Ltd datata 1 ta’ Novembru 2005 a fol.
56 tal-process - Lm50.94/€118.65

[l-fattura mahruga minn Ballut Blocks Services Ltd. datata 18 ta’ Novembru
20035 a fol. 108 tal-process - Lm14.85/€34.59

Il-fattura mahruga minn Brooks Winding Service datata 15 ta’ Novembru 2005
a fol. 110 tal-process - Lm8.10/€18.86

Il-fattura mahruga minn K.P.T Trading datata 2 ta’ Settembru 2005 a fol. 116
tal-process - Lm38.66/€90.05. Din il-fattura partikolari kienet giet iddikjarata
mir-Rikorrent fid-denunzja tat-taxxa ghall-perijodu ta’ taxxa 1.03.06-31.05.06

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.09.05-30.11.05 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.12.05-28.02.06

Il-fattura mahruga minn Central Asphalt Ltd datata 25 ta’ Jannar 2006 a fol. 57
tal-process - Lm47.71/€111.13

[l-fattura mahruga minn Gellux Auto Electrics datata 19 ta’ Di¢cembru 2005 a
fol. 111 tal-process - Lm8.39/€19.54

[l-fattura mahruga minn Auto General Repairs datata 14 ta’ Jannar 2006 a fol.
112 tal-process - Lm50.86/€118.47

[l-fattura mahruga minn Bonalco Aluminium Limited datata 3 ta’ Frar 2006 a
fol. 113 tal-process - Lm1.26/€2.93

[l-fattura mahruga minn Bonalco Aluminium Limited datata 9 ta’ Frar 2006 a
fol. 114 tal-process - Lm2.15/€5.00

[l-fattura mahruga minn Highway Services Limited datata 6 ta’ Frar 2006 a fol.
115 tal-process - Lm1.67/€3.89

[l-fattura mahruga minn Highway Services Limited datata 7 ta’ Frar 2006 a fol.
126 tal-process - Lm1.13/€2.63

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.12.05-28.02.06 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.03.06-31.05.06

[l-fattura mahruga minn Central Asphalt Ltd datata 25 ta’ Marzu 2006 a fol. 58
tal-process - Lm77.15/€179.71
[l-fattura mahruga minn Central Asphalt Ltd datata 16 ta’ Mejju 2006 a fol. 59
tal-process - Lm16.14/€37.59
Il-fattura mahruga minn Central Asphalt Ltd datata 24 ta’ Mejju 2006 a fol. 60
tal-process - Lm1.68/€3.91
I[l-fattura mahruga minn JM Vassallo Vibro Steel Limited datata 6 ta’ Marzu
2006 a fol. 61 tal-process - Lm72.90/€169.81
[l-fattura mahruga minn JM Vassallo Vibro Steel Limited datata 13 ta’ Marzu
2006 a fol. 61 tal-process - Lm66.50/€154.90
[l-fattura mahruga minn Brooks Winding Service datata 21 ta’ Frar 2006 a fol.
130 tal-process - Lm22.32/€51.99
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L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.03.06-31.05.06 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.06.06-31.08.06

« Il-fattura mahruga minn Sammut Concrete Supplies datata 1 ta’ Gunju 2006 a
fol. 62 tal-process - Lm157.77/€367.50

o Il-fattura mahruga minn Central Asphalt Ltd datata 19 ta’ Lulju 2006 a fol. 65
tal-process - Lm54.25/€126.36

o Il-fattura mahruga minn Central Asphalt Ltd datata 31 ta’ Lulju 2006 a fol. 66
tal-process - Lm28.19/€65.66

* Il-fattura mahruga minn Central Asphalt Ltd datata 3 ta’ Awwissu 2006 a fol. 67
tal-process - Lm3.51/€8.17

* Il-fattura mahruga minn Denfar Concrete Supplies Ltd. datata 30 ta’ April 2006
a fol. 132 tal-process - Lm19.62/€45.70

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.06.06-31.08.06 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.09.06-30.11.06

* Il-fattura mahruga minn Central Asphalt Ltd datata 6 ta’ Settembru 2006 a fol.
68 tal-process - Lm35.64/€83.01

* Il-fattura mahruga minn Central Asphalt Ltd datata 29 ta’ Settembru 2006 a
fol. 69 tal-process - Lm14.26/€33.21

o Il-fattura mahruga minn Central Asphalt Ltd datata 4 ta’ Ottubru 2006 a fol. 70
tal-process - Lm213.00/€496.15

o Il-fattura mahruga minn Central Asphalt Ltd datata 5 ta’ Ottubru 2006 a fol. 71
tal-process - Lm14.26/€33.21

« Il-fattura mahruga minn K.P.T. Trading datata 23 ta’ Ottubru 2006 a fol. 143 tal-
process - Lm44.73/€104.19

* Il-fattura mahruga minn K.P.T. Trading datata 24 ta’ Ottubru 2006 a fol. 144
tal-process - Lm85.77/€199.79

o Il-fattura mahruga minn K.P.T. Trading datata 19 ta’ Novembru 2006 a fol. 145
tal-process - Lm44.79/€104.33

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.09.06-30.11.06 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.12.06-28.02.07

* Il-fattura mahruga minn Central Asphalt Limited datata 11 ta’ Jannar 2007 a fol.
150 tal-process - Lm36.48/€84.97

* Il-fattura mahruga minn K.P.T. Trading datata 19 ta’ Jannar 2007 a fol. 153 tal-
process - Lm51.82/€120.70
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* Il-fattura mahruga minn K.P.T. Trading datata 7 ta’ Frar 2007 a fol. 154 tal-
process - Lm63.00/€146.75

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.12.06-28.02.07 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.06.07-31.08.07

« Il-fattura mahruga minn JCR Ltd. datata 25 ta’ Gunju 2007 a fol. 164 tal-proéess
- Lmo0.93/€2.16

* Il-fattura mahruga minn Vince Garage datata 3 ta’ Awwissu 2007 a fol. 169 tal-
process - Lm27.46/€63.96

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.06.07-31.08.07 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.06.08-31.08.08

« Il-fattura mahruga minn K.P.T. Trading datata 19 ta’ Gunju 2008 a fol. 185 tal-
process - €162.16

o Il-fattura mahruga minn K.P.T. Trading datata 19 ta’> Awwissu 2008 a fol. 186
tal-process - €142.04

* Il-fattura mahruga minn Construction and Demolition Waste Limited datata 11 ta’
Gunju 2008 a fol. 189 tal-process - €1.98

« Il-fattura mahruga minn Construction and Demolition Waste Limited datata 12 ta’
Gunju 2008 a fol. 191 tal-process - €4.75

« Il-fattura mahruga minn Construction and Demolition Waste Limited datata 16 ta’
Gunju 2008 a fol. 193 tal-process - €3.61

« Il-fattura mahruga minn Construction and Demolition Waste Limited datata 21 ta’
Lulju 2008 a fol. 195 tal-process - €1.26

« Il-fattura mahruga minn Il-Fajsu Co. Ltd. Datata 22 ta’ Lulju 2008 a fol. 200 tal-
process - €79.56

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.06.08-31.08.08 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.09.08-30.11.08

« Il-fattura mahruga minn Construction and Demolition Waste Limited datata 29 ta’
Novembru 2008 a fol. 204 tal-process - €1.76

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.09.08-30.11.08 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.12.08-28.02.09
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* Il-fattura mahruga minn K.P.T. Trading datata 9 ta’ Frar 2009 a fol. 212 tal-
process - €9.50

* Il-fattura mahruga minn K.P.T. Trading datata 9 ta’ Frar 2009 a fol. 213 tal-
process - €36.61

o Il-fattura mahruga minn K.P.T. Trading datata 19 ta’ Diéembru 2008 a fol. 214
tal-process - €32.49

o Il-fattura mahruga minn K.P.T. Trading datata 17 ta’ Di¢éembru 2008 a fol. 215
tal-process - €255.20

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.12.08-28.02.09 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Perijodu ta’ taxxa 01.06.09-31.08.09

o Il-fattura mahruga minn Cementstone Manufacturing Co. Ltd. datata 13 ta’ Mejju
2009 a fol. 218 tal-process - €51.25.

L-istima mahruga mill-Kummissarju tat-Taxxa fuq il-Valur Mizjud ghall-perijodu ta’
taxxa 01.06.09-31.08.09 ghandha titnaqqas biex tirrifletti dawn l-ammonti ta’ input
tax li jinsabu sostanzjati u b’hekk ghandhom jigu accettati.

Id-dokumenti/fatturi I-ohra esebiti minn Carmel Damato mhux ged jigu accettati
ghar-raguni principali li fiz-zmien kollu a disposizzjoni tar-Rikorrent biex
jirregolarizza 1-posizzjoni tieghu, wiehed hawn irid iqis li d-Dipartiment tat-Taxxa
fuq il-Valur Mizjud kien ilu mill-2010 li gharraf lir-Rikorrent bin-nuqqasijiet
ravvizati waqt il-Credit Control Exercise, it-Tribunal kien jippretendi li d-
dokumentazzjoni finalment sottomessa tkun kemm jista’ jkun in konformita ma dak
li titlob il-Ligi u mhux tibgqa’ dokumentazzjoni li ghandha hafna elementi rikjesti mil-
ligi biex tikkostitwixxi fattura ta’ taxxa mehtiega biex input tax reklamata tigi
debitament sostanzjata, niegsa.

Hemm imbaghad dokumenti/fatturi partikolari li ma gewx accettati minhabba s-
segwenti ragunijiet:

 Id-dokumentazzjoni relattiva ghall-vettura Toyota Hilux, fol. 41 sa’ 43 tal-process,
ma hijiex tali li tikkostitwixxi jew ta’ I-inqas tammonta ghal fattura ta’ taxxa.

L-Artikolu 50 ta’ 1-Att X ta’ 1-2003, il-provvediment tal-Ligi applikabbli fiz-zmien
pertinenti ghall-akkwist u b’hekk dikjarazzjoni ta’ din il-vettura, kien jipprovdi li:
kull persuna registrata taht l-artikolu 10 li taghmel provvista, barra minn
provvista ezenti bla kreditu, lil persuna ohra li tidentifika lilha nnifisha ghall-
ghan ta’ dik il-provvista permezz ta’ numru ta’ identifikazzjoni tat-taxxa fuq il-
valur mizjud ghandha tipprovdi lil dik il-persuna l-ohra b’fattura ta’ taxxa fi
zmien wiehed u tletin jum mid-data li tigi l-aktar kmieni mid-: (a) data meta -
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oggetti jigu kunsinnati jew jitwettqu s-servizzi; (b) data li fiha jsir il-hlas ghal dik
il-provvista.

Minn dan il-provvediment tal-Ligi jirrizulta ¢ar i kemm-il darba r-Rikorrent
verament akkwista l-vettura in kwistjoni ghall-fini ta’ 1-attivita ekonomika tieghu,
huwa necessarjament kellu jottjeni fattura ta’ taxxa minghand min akkwista l-istess
vettura. Minghajr din il-fattura ta’ taxxa, id-dokumentazzjoni esebiat minn Carmel
Damato wahdeha ma hijiex tali li sodisfacentament tipprova li t-taxxa imhallsa fuq
dak 1-akkwist tista’ tigi dikjarata bhala input tax u reklamata lura minnu.

* Il-fatturi mahruga minn Vodafone Malta Limited ukoll ma jistghux jigu accettati.
Ghalkemm il-fatturi sottomessi minn Carmel Damato a fol. 100, 221, 222, 223, 224,
225 u 226 tal-process fihom il-VAT Number tar-Rikorrent, mix-xhieda tal-mara
tieghu, Pauline XXX, jirrizulta li dak il-VAT Number ma giex mizjud mill-fornitur
tas-servizz ossia minn Vodafone, izda gie mizjud mir-Rikorrent stess. Fir-rigward
Pauline XXX15 xehdet kien hemm kumpanija partikolari tal-mobile Vodafone u
ma rieditx tirrangali l-vat ghax ma kienx hemm Vat number registered. Kien
hemm imnizzel XXX imma Vat number ma kienx hemm. Kif jiena mort bil-karti
tal-Vodafone biex tirrangahom, il-kumpanija galtli biex nipprovdi certifikat tal-
Vat u dak iz-zmien fil-genn li kelli ma stajtx insibu. Issa rnexxieli nsibu u ghandi
[-originali u dawn il-kopji. Minhabba d-dizorganizzazzjoni li ghandu r-ragel ma
stajniex insibuhom u issa qgeghdin hafna ahjar, hadt dagsxejn over jien u geghdin
hafna ahjar. XXX iddikjarat li il-kwistjoni mal-Vodafone baqghet ma ssolvietx.

Fic-cirkostanzi ghalhekk huwa evdienti li t-Tribunal ma jistax jaccetta 1-fatturi kif
“irrangati” mir-Rikorrent stess.

« Il-fattura mahruga minn Highway Services Ltd datata 4 ta’ Frar 2004 a fol. 125 tal-
process, ma taqa taht ebda wiehed mill-perijodi ta’ taxxa mertu ta’ dawn il-
proceduri u ghaldagstant it-Tribunal ma jistax jiehu konjizzjoni taghha.

o Il-fattura mahruga minn JCR Ltd. datata 12 ta’ April 2007 a fol. 165 tal-process,
ukoll ma taqa’ taht ebda wiehed mill-perijodi ta’ taxxa mertu ta’ dawn il-proceduri,
u l-istess ghandu jinghad fir-rigward tal-fattura mahruga minn JVM Enterprises
Ltd. datata 2 ta’ Marzu 2004 a fol. 44 tal-process. B’hekk it-Tribunal ma jistax jiehu
konjizzjoni ta’ dawn il-fatturi.

+ Il-fatturi mahruga minn Natalino Chetcuti a fol. 73, 74, 75, 76, 77, 78, 79, 80, 156,
157, 158, 159, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182, 183, 196, 197, 198,
199, 209 u 210 tal-proc¢ess ma jistghux u ma ghandhomx jigu accettati. Filwaqt li 1-
fatturi kif issa mahruga minn Natalino Chetcuti fihom ir-rekwiziti bazici ta’ fattura
ta’ taxxa, l-istess ma jaghtux bizzejjed dettal, del resto rikjest mil-Ligi fil-Partita 2(f)
tat-Tnax-il Skeda tal-Kap.406 tal-Ligijiet ta’ Malta, dwar is-servizz provdut u/jew
xoghol esegwit sabiex tista’ ssir id-debita verifika li fil-fatt is-servizz allegatament
provdut u ix-xoghol allegatament esegwit verament saru, iktar u iktar meta mill-
Audit Investigations Report jirrizulta li 1-imsemmi Natalino Chetcuti qatt ma
ddikjara dawn is-servizzi u/jew xoghlijiet stante li issottometta denunzja ta’ taxxa

15 Xhieda moghtija waqt is-seduta tat-12 ta’ Novembru 2013, fol. 271 sa’ 275 tal-process.
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wahda u unika ghall-perijodu ta’ taxxa 01.11.99-30.04.00. Fin-nuqqgas ta’ 1-
informazzjoni mehtiega fid-dokumentazzjoni esebita minn Carmel Damato, ir-
Rikorrent, ghal ragunijiet li jaf hu biss, ghazel li ma jressagx provi ohra biex juri li
fil-fatt dawk ix-xoghlijiet u/jew servizzi gew effettivament esegwiti u prestati
flantijiet tax-xoghol li kien ged jahdem fihom fiz-zmien in kwistjoni. Monflok,
ghazel li jistrih biss fuq din id-dokumentazzjoni ferm fjakka u bla valur probatorju.

Langas ix-xhieda ta’ Natalino Chetcuti ma ghenet wisq ghar-raguni li huwa kien
ferm evaziv fir-risposti tieghu. Ftakar biss li lir-Rikorrent hadimlu xi tlett darbiet,
ftakar biss li xoghol kien x’imkien il-Hamrun lejn il-Lyceum u x’imkien tas-Sliema,
ma setghax jghid ezatt meta hareg id-dokumentazzjoni murija lilu, izda strah biss
fuq il-fatt li jekk iggib data allura dik hija d-data li tkun inharget fiha u meta
maghfus ghal iktar dettal u informazzjoni qal li ma setghax jghid u jiftakar ghax
dokumentazzjoni ma ghandux peress li fl-2009 huwa kien telaqg minn Malta.

Certament din ma hijiex xhieda li tissosstanzja b’mod sodisfa¢enti d-dokumenti
esebiti mir-Rikorrent tramite x-xhieda ta’ Carmel Damato u ghaldagstant jigi
ribadit li d-dokumentazzjoni relattiva ghal Natalino Chetcuti ma tistax u ma
ghandhiex tigi accettata bhala prova sodisfacenti u ai termini tal-Ligi ta’ l-input tax
reklamat mir-Rikorrent fir-rigward.

It-Tribunal josserva li fost id-dokumenti/fatturi esebiti, Carmel Damato esebixxa
ukoll dokumenti/fatturi relattivi ghal input tax dikjarata li ma gietx kontestata mid-
Dipartiment tat-Taxxa fuq il-Valur Mizjud. Dawn id-dokumenti/fatturi jinsabu a
fol. 94 tal-process, a fol. 155 tal-process u a fol. 216 tal-process, u ghaldagstant it-
Tribunal mhux se jiehu konjizzjoni taghhom.

In fine Carmel Damato esebixxa wkoll dokumentazzjoni fir-rigward ta’ input tax li
ma gietx reklamata mir-Rikorrent fid-denunzji tieghu ghall-perijodi ta’ taxxa
relattivi ghad-data tal-hrug tal-fatturi u jikkontendi li dawn ghandhom issa jigu
ikkunsidrati w accettati. It-Tribunal ezamina u kkunsidra d-dokumentazzjoni in
kwistjoni u josserva li din id-dokumentazzjoni ma tistax tigi accettata ghar-raguni
li I-fatturi a fol. 228, 229, 230, 231, 232, 234, 235, 236 u 237 tal-process ma humiex
u ma jistghux jitgiesu bhala fattura ta’ taxxa ai termini tat-Tnax-il Skeda tal-
Kap.406 tal-Ligijiet ta’ Malta, u l-fattura a fol. 233 tal-process jidher li
originarjament kienet mahruga fisem George XXX u imbaghad xi hadd ingassa 1-
isem George u minflok nizzel l-isem XXX. Huwa evidenti li fid-dawl ta’ din il-
korrezzjoni fejn l-isem ta’ min qed jaghmel 1-akkwist inbidel, id-dokument in
kwistjoni ma jistax u ma ghandux jittiehed at face value u r-Rikorrent kien obbligat
iressaq provi ulterjuri in sostenn ta’ l-istess, provi li pero huwa, ghal ragunijiet li jaf
hu biss, naqas milli jressaq.

Trattata d-dokumentazzjoni esebita minn Carmel Damato u l-valur probatorju ta’ 1-
istess fil-kuntest tal-mertu ta’ dawn il-proceduri, it-Tribunal josserva li lI-ahhar zewg
aggravji sollevati mir-Rikorrent li jonqos jigu trattati huma s-segwenti: (vii)
subsidiarily and without prejudice to the above, all penalties and additional interest
should be deducted from the amount allegedly claimed to be due in terms of various
schemes issued by the VAT Department in the relevant periods in virtue of which
taxpayers could benefit from various amnesties and other reductions; (viii)
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subsidiarily and without prejudice to the above, even if the above grounds were to
be refused, no additional tax and interest should be charged or levied since the
appellant has a reasonable excuse in terms of section 42 of the Value Added Tax Act.

Jibda biex jigi osservat li dan it-Tribunal ma ghandux kompetenza fejn jidhlu skemi
li minn zmien ghal zmien johorgu u li minnhom jista’ jibbenefika t-taxpayer, fis-sens
illi t-Tribunal ma jistax jaghti tali koncessjoni u jew benefi¢¢ju lit-taxpayer. Din hija
kwistjoni li ghandha tigi kkunsidrata w indirizzata direttament bejn it-taxpayer u 1-
Kummissarju. In kwantu rigwarda l-aggravju l-iehor sollevat mir-Rikorrent, it-
Tribunal josserva li ai termini ta’ 1-Artikolu 37(1) tal-Kap.406 tal-Ligijiet ta’ Malta:
Bla hsara ghad-dispozizzjonijiet tas-subartikolu (2), meta d-denunzja maghmula
minn persuna registrata taht l-artikolu 10 ghal zmien ta’ taxxa ikun fiha
dikjarazzjoni bin-nieqes tal-output tax jew dikjarazzjoni biz-zejjed tat-tnaqqis ghal
dak iz-zmien dik il-persuna tkun suggetta ghal penali amministrattiva fammont
ekwivalenti ghal ghoxrin fil-mija mit-total ta’ - (a) l-eccess, jekk tkun hemm, ta’ I-
ammont korrett ta’ output tax fuq l-ammont ta’ output tax kif dikjarat fid-denunzja;
u (b) l-eccess, jekk itkun hemm tat-tnaqqis kif dikjarat fid-denunzja fuq l-ammont
korrett tat-tnaqqis.

I1-Ligi hija ferm cara fir-rigward ta’ l-imposizzjoni ta’ taxxa amministrattiva da parte
tal-Kummissarju fuq taxpayer, u ghalkemm I-Artikolu 42(1)(a) tal-Kap.406 tal-
Ligijiet ta’ Malta jipprovdi li: Bla hsara ghad-dispozizzjonijiet ta’ l-artikoli 37 sa’ 41,
it-tnejn inkluzi - (a) l-ebda penali amministrattiva ma ghandha tkun dovuta minn
persuna ghal xi nuqqas jekk dik il-persuna turi li jkun hemm skuzanti ragonevoli
ghal dak in-nugqas - l-iskuzanti ragonevoli trid tigi debitament ippruvata u mhux
semplicement allegata; prova li fil-kaz in ezami r-Rikorrent ma ressaqgx.

Bl-istess mod l-imposizzjoni ta’ imghax fuq it-taxpayer da parte tal-Kummissarju
hija regolata mil-Ligi - Artikolu 21(4) tal-Kap.406 tal-Ligijiet ta’ Malta - u t-Tribunal
ma jara l-ebda raguni ghalfejn fil-kaz in ezami dan l-artikolu tal-Ligi ma ghandux isib
applikazzjoni.

Fid-dawl ta’ dan kollu osservat ghalhekk jirrizulta li t-Tribunal ghandu jichad I-
aggravji kollha fuq liema r-Rikorrent jibbaza l-appell tieghu mill-istimi mahruga fil-
konfront tieghu ghall-perijodi ta’ taxxa 01.09.04-30.11.04, 01.12.04-28.02.05,
01.06.05-31.08.05, 01.09.05-30.11.05, 01.12.05-28.02.06, 01.03.06-31.05.06,
01.06.06-31.08.06, 01.09.06-30.11.06, 01.12.06-28.02.07, 01.06.07-31.08.07,
01.09.07-30.11.07, 01.01.08-29.02.08, 01.03.08-31.05.08, 01.06.08-31.08.08,
01.09.08-30.11.08, 01.12.08-28.02.09, 01.03.09-31.05.09, 01.06.09-31.08.09, hlief
- u dan xorta b'mod limitat - ghall-aggravju fejn jikkontendi li ghandu provi
dokumentarji in sostenn ta’ l-input tax minnu reklamata fid-denunzji tieghu ghall-
perijodi ta’ taxxa mertu ta’ dawn il-proceduri.

Ghal dawn ir-ragunijiet it-Tribunal jaqta’ u jiddeciedi billi:
1. Jic¢had l-appell tar-Rikorrent in kwantu rigwarda l-istimi mahruga fil-konfront

tieghu ghall-perijodi ta’ taxxa 01.09.07-30.11.07, 01.01.08-29.02.08, 01.03.08-
31.05.08 u 01.03.09-31.05.09, u minflok jikkonferma l-istess imsemmija stimi;
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2. Filwagqt li jichad it-talba tar-Rikorrent ghar-revoka u thassir ta’ l-istimi mahruga
fil-konfront tieghu ghall-perijodi ta’ taxxa 01.09.04-30.11.04, 01.12.04-28.02.05,
01.06.05-31.08.05, 01.09.05-30.11.05, 01.12.05-28.02.06, 01.03.06-31.05.006,
01.06.06-31.08.06, 01.09.06-30.11.06, 01.12.06-28.02.07, 01.06.07-31.08.07,
01.06.08-31.08.08, 01.09.08-30.11.08, 01.12.08-28.02.09 u 01.06.09-31.08.09,
jordna li I-imsemmija stimi jigu riveduti ‘1 isfel skond kif determinat iktar ‘1 fuq
f’din is-sentenza.

Fic¢-cirkostanzi partikolari ta’ dan il-kaz, partikolarment fid-dawl tal-fatt 1li r-
Rikorrent ipprovda d-dokumentazzjoni fejn issostanzja in parte 1-kreditu ghal input
tax minnu reklamat fid-denunzji tieghu ghall-perijodi ta’ taxxa mertu ta’ dawn il-
proceduri biss fil-mori ta’ dan il-kaz, it-Tribunal jordna li l-ispejjez ta’ dawn il-
proceduri ghandhom jigu sopportati interament mir-Rikorrent.

Ai termini tal-Partita 2(4) tad-Disa’ Skeda tal-Kap.406 tal-Ligijiet ta’ Malta, it-
Tribunal jordna li kopja ta’ din is-sentenza tigi notifikata lir-Rikorrent.

MAGISTRAT

DEPUTAT REGISTRATUR
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