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Arjun Acharya (detentur tal-passaport Nepaliz numru 11095231)
(‘l-appellant’)

vs.

Ufficjal Principali tal-lImmigrazzjoni
(‘l-appellat’)

II-Qorti,
Preliminari

1. Dan huwa appell maghmul mir-rikorrent Arjun Acharya (detentur tal-
Passaport Nepaliz Numru 11095231) [minn issa ‘| quddiem ‘lI-appellant’], mid-
decizjoni moghtija mill-Bord tal-Appell dwar |-Immigrazzjoni [minn issa ‘I

quddiem ‘il- Bord’], fl-4 ta’ Mejju, 2023, fejn il-Bord cahad |-appell tar-rikorrent,
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u b’hekk ikkonferma d-decizjoni tal-intimat Uffi¢jal Principali tal-lmmigrazzjoni

[hawnhekk ‘l-appellat’] tas-26 t’Awwissu, 2022.

Fatti

2. Ir-rikorrent kien ipprezenta applikazzjoni still abroad bil-hsieb li jinghata
permess ta’ residenza mill-Agenzija Identity Malta sabiex ikun jista’ jahdem mal-
kumpannija Maltija WT Global Limited. Wara |i |-Agenzija ldentity Malta
ghamlet ezercizzju ta’ diligenza dovuta, inharget approval in principle letter lir-
rikorrent, u abbazi taghha nhargiltu wkoll visa sabiex ikun jista’ jivvjagga lejn
Malta. Fil-fatt ir-rikorrent wasal Malta fit-28 ta’ Lulju, 2022. Ir-rikorrent spjega li
huwa ghamel appuntament mal-Agenzija Identity Malta rigward il-permess ta’
residenza mitlub minnu, liema permess ta’ residenza nhareg u kien validu ghall-
perijodu bejn is-16 t’Awwissu, 2022 sas-16 t’Awwissu, 2023. Ir-rikorrent spjega
li huwa kien ser jahdem bhala courier driver, u min kien ser jimpjegah kellu
bzonn ftit taz-zmien wara |-hrug tal-permess relattiv sabiex jattiva l-app li
permezz taghha n-nies jordnaw l-ikel, u biex jipprovdilu mutur u safety gear. Qal
li huwa ddecieda li juza dan iz-zmien sabiex imur vakanza gewwa I-Portugall fejn
kien bihsiebu jzur habib tal-galb li kien ilu bosta snin ma jara. Qal li din il-vakanza
kienet skedata ghas-26 t’Awwissu, 2022. Qal li ladarba kien hareg permess ta’
residenza validu, huwa haseb li ma kienx ser ikollu problema biex imur ghal din
il-vakanza, u dan ladarba |-pozizzjoni tieghu kienet giet regolarizzata mill-
awtoritajiet Maltin. Ir-rikorrent qal li waqt li kien ser jagbad il-vjagg lejn il-
Portugall fis-26 t'Awwissu, 2022, huwa twaqqaf mill-Pulizija fl-ajruport, u
minkejja li pprezenta |-permess ta’ residenza validu flimkien mal-biljett tal-ajru

mixtri jumejn qgabel it-titjira, huwa gie ffa¢¢jat b’ordni ta’ ritorn u b’ordni ta’
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tkeccija, kif ukoll entry ban li tipprekludih milli jidhol fil-pajjiz ghal tliet snin mis-
26 t’Awwissu, 2022.

3. L-intimat wiegeb |i fis-26 t’Awwissu, 2022, il-Pulizija kienu qeghdin
jaghmlu verifiki dwar it-titjira FR 1509, li kellha titlag minn Malta lejn Porto, fejn
gie stabbilit li tliet persuni ta’ cittadinanza Nepaliza li kienu ghadhom kif
inghataw permess ta’ residenza mill-Agenzija Identity Malta, kienu geghdin
jivvjaggaw bl-oggetti personali taghhom kollha, bil-hsieb li ma jirritornawx lura
lejn Malta. Wiehed minn dawn it-tliet persuni identifikati kien ir-rikorrent.
Ghad-domandi li sarulhom mill-Pulizija, it-tliet persuni wiegbu li huma kienu ser
jivvjaggaw lejn il-Portugall ghal btala gasira, u li kellhom biljett ta’ ritorn ghal
Malta. L-intimat spjega |li meta saret tfittxija fil-bagalji tar-rikorrent u taz-zewg
persuni I-ohra li kienu ser ihallu Malta, instabu li dawn kellhom fughom is-CVs,
rizultati medici, u d-dokumenti tal-assigurazzjoni tas-sahha, liema dokumenti
normalment ma jkollux fuqu persuna li jkun sejjer ghal btala. L-intimat spjega li
meta gie mistoqsi il-principal tar-rikorrent, dan qal li ma kienx jaf li r-rikorrent
kien ser ihalli Malta ghal btala. L-intimat spjega li I-Agenzija Identity Malta giet
infurmata b’dan, u |-permessi ta’ residenza gew irrevokati immedjatament.
Wara r-revoka ta’ dawn il-permessi, it-tliet persuni in kwistjoni, fosthom ir-
rikorrent, gew ipprezentati b’decizjoni ta’ ritorn ghaliex instab li huma kienu
geghdin  Malta minghajr I|-awtorizzazzjoni tal-Uffi¢cjal Principali tal-
Immigrazzjoni, ma kellhomx mezz kif imantnu lilhom infushom, kisru d-
disposizzjonijiet tal-Att dwar I-lmmigrazzjoni jew ta’ xi regolament maghmul bis-
sahha tieghu, ma kinux konformi mal-kundizzjonijiet, inkluz il-kundizzjonijiet
mifhuma, li tahthom inghataw permess li jinzlu I-art jew li jinzlu l-art u jibqghu

f’"Malta jew il-permess ta’ residenza, jew minhabba cirkostanzi li wasslu ghall-
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ghoti ta’ permess biex jinzlu I-art jew biex jinzlu I-art u jibgghu Malta, jew ghall-
estensjoni ta’ dak il-permess jew ghall-ghoti ta’ permess ghal residenza, jew li
dawn il-kundizzjonijiet ma bagghux jezistu. L-intimat spjega li d-decizjoni ta’
ritorn kienet segwita minn ordni ta’ tnehhija skont il-Legislazzjoni Sussidjarja
217.12 ghaliex il-perijodu ta’ tlug volontarju ghar-rikorrent kien skada. Spjega
wkoll li I-Pulizija tkellmu mar-rikorrent u maz-zewg persuni l-ohra, u dawn ilkoll
galu li ma kinux jafu lil xulxin gabel waslu Malta, li ghandhom graba jghixu I-
Portugall, u li kienu ser imorru f'dak il-pajjiz ghal btala gasira fl-istess gurnata, u
b’biljett ta’ ritorn ghal Malta li kellu l-istess data. L-intimat zied jghid li minkejja
li t-tliet persuni qalu li ma kinux ghadhom bdew I-impjieg taghhom f’"Malta wara
[-wasla taghhom hawnhekk, huma kellhom bizzejjed mezzi biex isiefru fuq btala.
L-intimat zied jghid li huwa car li r-rikorrent ma kellux bizzejjed mezzi biex
imantni lilu nnifsu, ghaliex kien ghadu ma bediex jahdem kemm kien ilu li wasal
Malta, u ladarba gie stabbilit li dan kien gieghed igorr fugu d-dokumentazzjoni
bl-employment history tieghu, dan jindika li I-intenzjoni ahharija tieghu kienet li
jivvjagga lejn Stat Membru iehor ghal skopijiet ta’ xoghol. L-intimat qal li I-
permess ta’ residenza mahrug favur ir-rikorrent u |-persuni |-ohra li kienu ser
jivvjaggaw mieghu, inhareg sabiex dawn ikunu jistghu jahdmu mal-kumpanniji
rispettivi li sabu impjieg maghhom, u hadd mill-principali prospettivi taghhom
ma gie mgharraf li dawn it-tliet persuni kienu ser jivvjaggaw lejn il-Portugall. Qal
ukoll li fit-tieni u fit-tielet kwart tal-2022, bosta persuni mill-Asja uzaw il-
permess ta’ residenza mahrug mill-Agenzija Identity Malta biex imorru lejn il-

Portugall ghal kollox, u jfittxu impjieg f'dak il-pajjiz.
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Id-Decizjoni Appellata

4.

Permezz tad-decizjoni moghtija fl-4 ta’ Mejju, 2023, il-Bord ¢ahad |-appell

tar-rikorrent wara li ghamel is-segwenti konsiderazzjonijiet:

“This is an appeal lodged by appellant following the issuance of a return decision and
a removal order issued by the Principal Immigration Officer on the 26% of August,
2022 on the basis that appellant is a prohibited immigrant in terms of Article 5 of
Chapter 217. An entry ban valid for a period of 3 years was also issued to appellant.

Throughout the proceedings, appellant requested bail, which bail was upheld after
satisfying all the conditions set.

Various board sittings were held, witnesses were summoned to testify and
documented evidence was also produced. Submissions were made by both parties and
the Immigration Appeals Board was directed to proceed to give judgment.

Return decision dated 26" of August, 2022 was issued on the following grounds:

e You landed or are in Malta without leave from the Principal Immigration
Officer;

e You are unable to show that you have the means of supporting yourself and
your dependants (if any) or you or your dependants is likely to become a
charge on the public funds;

e You contravened the provisions of the Immigration Act or any of the
regulations made thereunder;

e You did not comply or ceased to comply with any of the conditions, including
an implied condition, under which you were granted leave to land or to land
and remain in Malta or was granted a residence permit;

e The circumstances which determined the granting of leave to land or to land
and remain in Malta or the extension of such leave or the granting of a
residence permit ceased to exist;

Facts of the case

Appellant arrived in Malta on the 28 of July, 2022 after being issued with a residence
permit allowing him to work with WT Global Limited. Appellant’s residence permit
was valid from the 16% of August, 2022 until the 16" of August, 2023. On the 26 of
August, 2022 appellant decided to travel to Porto on holiday, and had a return flight
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ticket back to Malta on the 31° of August, 2022. Copy of flight itinerary was presented
to this Board. Unfortunately document lacks proof of purchase date.

The Principal Immigration Officer as represented informed the Immigration Appeals
Board that when appellant was stopped at the gate, his employer was contacted in
order to verify whether his employer was aware of appellant’s trip to Porto. The
inspector in charge presented documented evidence which indicated that appellant’s
employer could not be reached but he spoke to a representative it resulted that the
representative was not aware whether appellant took days off to travel.

At this stage appellant was issued with a removal order, return decision and entry
ban.

Appellant lodged appeal.

Applicable law

Article 5(1) of Chapter 217 of the Laws of Malta states that, “any person, other than
one having the right of entry, or of entry and residence, or of movement or transit
under the preceding Parts, may be refused entry, and if he lands or is in Malta
without leave from the Principal Immigration Officer, he shall be a prohibited
immigrant.”

Article 5(2)(a) then goes on to say “if he is unable to show that he has the means of
supporting himself and his dependants (if any) or if he and any of his dependants is
likely to become a charge on the public funds”;

(b) if he is suffering from mental disorder or is a mental defective; or

(c) if, having landed in Malta pursuant to or under any regulation made under Article
44 and / or 50 of the provisons of the Prevention of Disease Ordinance, he is still in
Malta after the lapse of the period of 15 days from the day on which the
Superintendent of Public Health certifies in writing that the stay of such person in
Malta is no longer required and for the purpose of such regulation; or

(d)if he is found guilty by a court of Criminal Jurisdiction in Malta of an offence against
any of the provisions of the White Slave Traffic (Suppression) Ordinance or of the
Dangerous Drugs Ordinance or of a crime, other than involuntary homicide or
involuntary bodily harm, which, in the case of a first crime committed by such person,
is punishable with imprisonment for a term of not less than one year, or in the case of
a second or subsequent crime committed by such person, is punishable with
imprisonment for a term not less than three months; or
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(e)if he contravenes any of the provisions of this Act or of any regulations made
thereunder; or

(f) if he does not comply or ceases to comply with any of the conditions, including
an implied condition, under which he was granted leave to land or to land and
remain in Malta or was granted a residence permit; or

(g)if any circumstance which determined the granting of leave to land or to land
and remain in Malta or the extension of such leave or the granting of a residence
permit ceases to exist; or

(h)if such person is a prostitute; or

(i) If he is dependant on a person who is a prohibited immigrant under any of the
provisions of this sub-article.

Considerations

From all the evidence produced, it resulted that the appellant’s arrival in Malta was
on the 28 of July, 2022, that is a few days prior to the trip to Porto. Appellant was
already in possession of a valid single permit, valid between the 16" of August, 2022
to the 16" of August, 2023 and appellant’s flight itinerary showing outbound flight to
Porto on the 26™ of August, 2022 and inbound flight to Malta on the 315 of August,
2022. Proof of when flights were purchased was not presented to the Immigration
Appeals Board.

Decide

From evidence produced it resulted that appellant failed to produce evidence showing
to the satisfaction of this Board that inbound flight Porto to Malta was purchased
prior to the issuance of the return decision, removal order and entry ban, issued on
the 26t August, 2022.

In view of the above, the Immigration Appeals Board rejects appellant’s appeal and
confirms return decision, removal order and entry ban issued to appellant on the 26t
of August, 2022.”

L-Appell
5. Fir-rikors tal-appell imressaq mir-rikorrent fit-12 ta” Mejju, 2023, huwa

talab lil din il-Qorti joghgobha tilga’ I-aggravji mressqa minnu fir-rikors tal-appell
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tieghu, u thassar u tirrevoka d-decizjoni ta’ ritorn, I-ordni ta’ tkec¢cija u I-entry
ban mahruga mill-Uffi¢jal Principali tal-lmmigrazzjoni tas-26 t’Awwissu, 2022,
kif ukoll li thassar u tirrevoka d-decizjoni tal-Bord tal-4 ta’ Mejju, 2023 sabiex ir-
rikorrent ikun jista’ jithalla jressaq applikazzjoni gdida ghal permess ta’

residenza f’"Malta.

6. Permezz tal-ewwel aggravju tieghu, l-appellant gal li I-Bord ghamel
applikazzjoni zbaljata tal-ligi, u senjatament fejn I-appellat ibbaza d-decizjoni
tieghu fuq l-artikolu 5(1), 5(2)(a), (b), (¢), (d), (e) u (f) tal-Kap. 217 tal-Ligijiet ta’
Malta. Qal li kemm I-Uffi¢jal, kif ukoll il-Bord fid-decizjonijiet taghhom ma
spjegawx liema provvediment fl-Att dwar I-Immigrazzjoni gie miksur. Qal ukoll
li I-hames ragunijiet li fughom kienet ibbazata d-decizjoni tal-appellat, huma
kontradittorji, u lI-appellat irid jiddeciedi jekk huwa kellux permess jinzel Malta
jew le. L-appellant kompla jghid li m’hemm I-ebda provvediment fil-ligi li jghid li
min ghandu permess ta’ residenza validu, ma jistax jagbad titjira biex imur
vakanza mal-hbieb jew ma’ familjari tieghu, u ghalhekk huwa ma jistax jinstab
hati li kiser xi regolament tal-Att dwar I-Immigrazzjoni. Qal ukoll li kieku huwa
ma kellux I-intenzjoni li jirritorna Malta, ma kienx jiehu I-inkarigu li jkompli bit-
tieni parti tal-applikazzjoni tieghu sabiex jinhariglu permess ta’ residenza validu
f’"Malta, anzi kien jagbad il-vjagg lejn Porto mal-wasla tieghu f"Malta. Qal li huwa
kien gieghed Malta wara li nharget |-approval in principle letter, kif ukoll visa li
permezz taghhom seta’ jivvjagga lejn Malta u jkompli bil-process tal-
applikazzjoni tieghu bl-ghan li jinhariglu permess ta’ residenza. Kompla jghid illi
li kieku huwa nstab Malta wara |-iskadenza tal-visa jew tal-permess ta’ residenza
tieghu, jew li kieku huwa qatt ma pproceda bl-applikazzjoni tieghu, I-appellat

kien ikollu ragun jikkonsidrah bhala prohibited immigrant, izda kif jidher mill-
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permess ta’ residenza tieghu, fil-mument meta l-appellat hareg bid-decizjoni ta’
ritorn, l-ordni ta’ tkeccija u entry ban, il-pozizzjoni tieghu kienet wahda

totalment regolari.

7. Permezz tat-tieni aggravju tieghu, l-appellant gal li |-Bord ghamel
apprezzament zbaljat tal-provi, u senjatament dwar dik il-parti tad-decizjoni
appellata fejn il-Bord ikkunsidra li ma tressget |-ebda prova li turi li I-appellant
xtara |-biljett tat-titjira lura minn Porto lejn Malta gabel inhargu d-decizjonijiet
fil-konfront tieghu mill-appellat. L-appellant qal li kien jinkombi fuq l-appellat |i
jipprova li l-appellat kiser il-kundizzjonijiet tal-artikoli 5(1) u 5(2) tal-Kap. 217
tal-Ligijiet ta’ Malta, u f'’kaz ta’ dubju dwar id-data meta nxtara I-biljett, dan id-
dubju kellu jmur favur l-appellant. Kompla jghid li fil-fatt il-biljett tal-ajru
inbound minn Porto ghal Malta inxtara gabel ma nhargu d-decizjonijiet tal-
Ufficjal appellat, u ghalhekk li kieku I-Bord staqgsa ghal xi tip ta’ kjarifika qabel ta
d-decizjoni tieghu, l-appellant seta’ facilment jikkonferma d-data ta’ meta
nxtraw |-imsemmija biljetti. Qal li I-appellat nagas milli jressaq provi li I-
appellant kien kiser xi wahda mill-kundizzjonijet tal-Kap. 217 tal-Ligijiet ta’
Malta, u minflok ta d-decizjoni tieghu abbazi ta’ diversi suppozizzjonijiet. Qal li
huwa principju legali stabbilit li min jallega jrid jipprova, u I-Bord kellu jasal
ghad-decizjoni tieghu abbazi tal-provi li kellu quddiemu. L-appellant qal li I-
appellat mhux biss nagas milli jgib prova tal-intenzjoni tieghu li ma jirritornax
lura lejn Malta wara |-vakanza tieghu, talli hareg struzzjonijiet lill-Agenzija
Identity Malta sabiex l-approval in principle letter mahruga lill-appellant tigi
kkancellata sabiex zgur ikun impossibbli ghall-appellant li jkompli bil-process tal-
applikazzjoni tieghu. L-appellant qal li I-appellat seta’ jaghmel spezzjoni fir-

residenza tieghu, u kieku ghamel dan kien isib li [-appellant halla hwejjeg u
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affarijiet ohrajn id-dar tieghu f’"Malta, bhala prova li ma kellu I-ebda intenzjoni
li jmur jghix il-Portugall. Qal li din |-ispezzjoni ma saritx, u ghalhekk il-prova ma
setghetx tingieb quddiem il-Bord. Qal li quddiem il-Bord huwa pprezenta wkoll
kopja tal-biljett tal-ivvjaggar li bih huwa kien ser jidhol lura fil-pajjiz, liema prova
ma kellha thalli I-ebda dubju dwar l-intenzjoni tal-appellant li jirritorna lura lejn

Malta wara vjagg qasir f'Porto.

8. Permezz tat-tielet aggravju tieghu, I-appellant qal li gabel inharget |-ordni
ta’ ritorn, l-ordni ta’ tnehhija u l-entry ban, huwa ma nghatax smigh, u ghalhekk
gie miksur il-principju ta’ gustizzja naturali audi alteram partem. Qal li I-appellat
nagas milli jivverifika s-suppozizzjonijiet tieghu, meta huwa kien l|-aktar parti
vulnerabbli li kien ser jintlagat hazin bid-decizjonijiet tal-appellat, u huwa gie
mitfugh f'’kamra u lanqas biss inghata cans jitkellem jew jiddefendi I-pozizzjoni
tieghu gabel inhargu d-decizjonijiet li geghdin jigu appellati. Qal li huwa langas
inghata d-dritt li jkun assistit minn avukat, u kien biss wara linzamm f'¢entru ta’
detenzjoni li nghata dan id-dritt. Kompla jghid li f'¢irkostanzi bhal dawn |-
appellat kellu jaghmel minn kollox biex jisma’ |-verzjoni tieghu gabel jiddeciedi
li johrog decizjoni ta’ ritorn, ordni ta’ tkeccija u entry ban fil-konfront tieghu, u
b’dawn id-decizjonijiet hu ser jispicca f'sitwazzjoni ferm zvantaggjata ghaliex
huwa ser ikollu jitlag minn Malta, u ma jistax jirritorna gabel tliet snin ohra. Qal
li I-Agenzija Identity Malta ma kellhiex toqghod fuq il-verzjoni tal-appellat meta
kkancellat I-approval in principle letter, liema ittra ma baqgghetx fis-sehh wara li
[-Agenzija Identity Malta nghatat struzzjonijiet sabiex din tigi kkancellata wara li

ttiehdu l-imsemmija decizjonijiet mill-appellat.
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9. Permezz tar-raba’ aggravju tieghu, I-appellant qal li I-appellat nagas milli
jaghti interpretazzjoni korretta tal-principji tar-ragonevolezza, tal-
proporzjonalita u tal-element umanitarju. Spjega li qabel inharget l-approval in
principle letter, huwa ghadda minn skrutinju fejn l-applikazzjoni tieghu
intbaghtet lil bosta stakeholders, fosthom lill-awtoritajiet tal-Pulizija u lil
Jobsplus li taw il-go-ahead taghhom, u wara li gie kkonfermat li I-applikant hu
persuna ta’ kondotta tajba u li x-xoghol tieghu huwa verament mehtieg f'Malta.
Qal li kieku huwa ma kienx jissodisfa xi wiehed mill-kriterji stabbiliti sabiex jidhol
Malta, ¢ertament li la l-approval in principle letter u langas il-visa ma kienu
jinhargu. Kompla jghid li huwa gieghed Malta abbazi ta’ permess ta’ residenza
validu, u gatt ma kellu jigi kkastigat bid-decizjonijiet tal-appellat, spe¢jalment
meta flok btala qasira huwa spicca jgatta’ ghadd ta’ jiem f'detenzjoni. Qal li
huwa gie Malta bit-tama ta’ hajja ahjar, fejn sab impjieg li joghgbu, biex ikun
jista’ jghajjex lill-familja tieghu, izda minflok ghadda minn sitwazzjoni fejn spicc¢a

detenut meta huwa kellu permess ta’ residenza validu.

Konsiderazzjonijiet ta’ din il-Qorti

10. Din il-Qorti ser tghaddi sabiex tikkonsidra I|-aggravji mressga mill-
appellant fir-rikors tal-appell tieghu, u dan fid-dawl tal-konsiderazzjonijiet li
ghamel il-Bord fid-decizjoni appellata, u tas-sottomissjonijiet maghmula mill-
appellat. Imma qabel xejn |-Qorti trid tindirizza |-e¢cezzjoni mressga mill-
appellat fit-trattazzjoni li saret quddiemha, fejn I-appellat gal li dan l-appell
mhuwiex ammissibbli ai termini tal-artikolu 25A(8) tal-Kap. 217 tal-Ligijiet ta’

Malta. L-appellat sostna li appell minn decizjoni ta’ ritorn fil-konfront ta’ persuni
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li ma jkunux gew Malta b’mod legali, mhuwiex permissibbli. 1l-Qorti tqis f'dan I-
istadju preliminari, almenu sakemm ikun hemm ezitu finali ghal dan I-appell, I-
appellant ghandu jitgies li gieghed Malta u li wasal Malta b’mod legali. Fil-fatt
id-decizjoni ta’ ritorn u l-ordnijiet I-ohra li nghataw fil-konfront tal-appellant, ma
nghatawx ghaliex dan wasal Malta b’mod illecitu, izda minhabba cirkostanzi li
sehhew wara |-wasla tieghu f'Malta. Mill-provi jirrizulta li l-appellant wasal
Malta wara li nhargu approval in principle letter, u abbazi taghha inharget visa
lill-appellant, u fil-fatt I-appellant ghamel uzu minn dawn il-permessi sabiex
jivvjagga lejn Malta bil-hsieb li jikseb permess ta’ residenza. Ghaldagstant ma
jistax jinghad li lI-appellant ma dahalx Malta b’mod legali, u ghalhekk il-Qorti

sejra issa tghaddi sabiex tikkonsidra I-aggravji mressga mill-appellant.

L-Ewwel Aggravju

11. Permezztal-ewwel aggravju tieghu l-appellant jghid li -Bord applika hazin
id-disposizzjonijiet tal-artikolu 5(1) u 5(2) tal-Kap. 217 tal-Ligijiet ta’ Malta ghac-
cirkostanzi tal-kaz, u gal li I-Bord imkien ma spjega ghal liema raguni l-appellant
tgies li huwa immigrant ipprojbit f'Malta. Qal li r-ragunijiet moghtija mill-
appellat huma kontradittorji, u l-appellat irid jiddeciedi jekk I-appellant kellux
dritt jidhol f’Malta, jew jekk huwiex minnu li I-appellant ma kellu |I-ebda dritt jew
permess jasal Malta b’mod lecitu. L-appellant gal ukoll li m’hemm I-ebda
provvediment tal-ligi li jghid li min ghandu permess ta’ residenza validu, ma

jistax imur ghal btala barra minn Malta ghal zmien qasir.

12. 1l-Qorti tirrileva li fil-kaz odjern ¢ertament li ma jistax jigi allegat li I-

appellant ma kellux id-dokumentazzjoni mehtiega biex jigi Malta, u fil-fatt mal-
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wasla tieghu f'Malta huwa fittex li jikseb permess ta’ residenza li kien validu
ghall-perijodu bejn is-16 t’Awwissu, 2022 u s-16 t’Awwissu, 2023. Jirrizulta wkoll
li ftit tal-jiem wara li [-appellant wasal Malta, dan gata’ biljett sabiex jivvjagga
lejn Porto, il-Portugall permezz ta’ titjira tar-Ryanair li kellha titlag minn Malta
fis-26 t’Awwissu, 2022, u qata’ wkoll biljett ta’ ritorn ghal Malta fil-31 t’Awwissu,
2022. L-appellant gie intercettat gewwa l-ajruport hekk kif kien fi triqtu lejn
Porto, fejn qal li kien sejjer izur habib tieghu, ghaliex kien ghadu ma bediex
jahdem mal-kumpannija li kienet ser timpjegah f’"Malta. L-appellat ma spjegax
ghal liema raguni, fil-fehma tieghu, l-appellant kien qieghed jikser il-
kundizzjonijiet li abbazi taghhom huwa kien qieghed f'Malta jew kellu permess
jigi Malta, u |-fatt wahdu li I-appellant kien sejjer jivvjagga fuq btala ta’ ftit jiem,
m’ghandux igangal is-suspett li huwa kien sejjer jivvjagga bl-iskop li jibga’ fil-
pajjiz I-iehor minghajr ma jirritorna lura lejn Malta. Fil-fatt jirrizulta li l-appellant
gata’ biljett ta’ ritorn lejn Malta fl-istess gurnata meta gata’ I-biljett lejn Porto,
u I-Bord dan seta’ jikkonfermah minn wiehed mid-dokumenti esebiti mill-
Ufficjal Principali tal-Immigrazzjoni stess, liema dokumenti perd mhumiex
enumerati, minn fejn jirrizulta li r-reservation number taz-zewg titjiriet, il-PNR
huwa l-istess ghall-outbound u ghall-inbound flight, ‘ROEMRY’. L-istess
dokument gie pprezentat flimkien mar-rikors tal-appell tal-appellant quddiem
din il-Qorti, li huwa l-email shiha li permezz taghha nxtraw dawn il-biljetti tal-

ajru fl-24 t’Awwissu, 2022.

13.  1l-Qorti tqis li l-allegazzjoni li saret mill-appellat jew mill-avukat difensur
tieghu, li lejn nofs is-sena 2022 kienu diversi |-persuni ta’ origini Asjatika li
vvjaggaw lejn il-Portugall u li ma rritornawx lura lejn Malta, tibga’ biss

allegazzjoni li ma gietx sostanzjata, u l-appellant wera b’'mod konkret |i huwa
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kien xtara |-biljett tar-ritorn ghal Malta. 1l-Qorti gieset ukoll I-allegazzjoni tal-
appellat li lI-appellant kien gieghed jivvjagga b’diversi dokumenti fuqu, fosthom
l-employment record tieghu, ezamijiet medici u dokumenti simili. L-appellat qgal
ukoll li l-appellant kien gieghed jivvjagga bl-effetti personali kollha tieghu. Imma
mill-elenku tal-oggetti kkonfiskati mill-Pulizija qabel ma r-rikorrent iddahhal fic-
Centru ta’ Detenzjoni dakinhar stess li gie interéettat fl-ajruport, ma jirrizultax li
[-appellant kien gieghed igorr mieghu dokumenti jew xi ammont ta’ hwejjeg jew
oggetti ohra li jindikaw li huwa kien ser jitlag minn Malta ghal kollox. L-oggetti
misjuba fuq l-appellant kienu telefon cellulari miksur, karta tal-identita,
passaport, portafoll bil-cards u €120, biljett, backpack u basket tal-plastik. Il-
Qorti tqis li mill-oggetti li I-appellant kellu fil-pussess tieghu meta gie intercettat
fl-ajruport, ma kien hemm xejn li jista’ jganqal suspett li [-appellant kien ser
isiefer bil-hsieb li ma jirritornax lura Malta. L-appellat jikkontendi li I-appellant
ghandu jitgies bhala immigrant ipprojbit ai termini tad-disposizzjonijiet tal-
artikolu 5(1) u 5(2) tal-Kap. 217 tal-Ligijiet ta’ Malta. Fil-fatt gie allegat li I-
appellant m’ghandux mezzi sufficjenti biex jghajjex lilu nnifsu, u li hu kiser id-
dispozizzjonijiet tal-Kap. 217 jew xi wahda mill-kundizzjonijiet imposti fuqu in
konnessjoni mal-permess ta’ residenza li nghatalu. II-Qorti tqgis pero li ma kien
hemm I-ebda kundizzjoni li timponi fuq I-appellant I-obbligu li jibga’ Malta ghat-
tul ta’ zmien kollu tal-validita tal-permess ta’ residenza, minghajr il-possibilita li
jmur btala ta’ ftit jiem f'pajjiz iehor. Mill-atti ma jirrizultax langas liema wahda
mill-kundizzjonijiet tal-permess ta’ residenza giet miksura mill-appellant, u
langas waqt it-trattazzjoni quddiem din il-Qorti ma gie spjegat dan.

ma japplikaw ghac-cirkostanzi odjerni, u ghalhekk ma tagbilx li l-appellant
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ghandu jitgies bhala immigrant ipprojbit. In vista ta’ dawn il-konsiderazzjonijiet,

il-Qorti sejra tilga’ I-ewwel aggravju tal-appellant.

It-Tieni Aggravju

14. Permezz tat-tieni aggravju tieghu, l-appellant jghid li |-Bord ghamel
apprezzament zbaljat tal-provi, fejn dan gal li ma ngabet I-ebda prova li turi li |-
biljett tat-titjira lura lejn Malta kien inxtara qabel ma nghataw id-decizjonijiet

tal-appellat li geghdin jigu kkontestati permezz tal-appell odjern.

15. ll-Qorti  taghraf il-limitazzjonijiet = ghall-kompetenza taghha,
partikolarment dawk imposti fugha bl-artikolu 25A(8) tal-Kap. 217 tal-Ligijiet ta’
Malta, li jghid li appelli guddiem din il-Qorti jistghu jsiru biss fuq punti ta’ dritt u
mhux fuq punti ta’ fatt li johorgu mid-decizjoni tal-Bord. lI-Qorti diga ghamlet |-
osservazzjonijiet taghha dwar ir-ragunijiet ghalfejn fil-fehma taghha l-appellat,
u sa certu punt anki |-Bord, kienu zbaljati meta giesu li l-appellant huwa
immigrant ipprojbit. Imma I-kompetenza ta’ din il-Qorti hija limitata ghal punti
provi li ghamel il-Bord, u ghalhekk mhijiex sejra tiehu konjizzjoni ta’ dan I-

aggravju.

It-Tielet Aggravju

16. Permezz tat-tielet aggravju tieghu, l-appellant isostni li nkiser il-principju
tal-audi alteram partem, ghaliex hu ma nghatax smigh mill-appellat minkejja li

huwa kien il-parti vulnerabbli f'dawn il-pro¢eduri. Qal li l-ordnijiet fil-konfront
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tieghu nghataw minghajr ma huwa nghata smigh, u b’konsegwenza ta’ dan
huwa qieghed jiffac¢ja I-possibilita li jkun kostrett ihalli Malta u jigi mpost fuqu

entry ban ta’ tliet snin, li matulhom ma jkunx jista’ jirritorna.

17. llI-Qorti tirrileva illi d-decizjonijiet li ttiehdu fil-konfront tal-appellant
huma decizjonijiet ta’ natura amministrattiva, li minnhom l-appellant kellu dritt
jappella quddiem il-Bord, u anki quddiem din il-Qorti. Kien quddiem il-Bord li |-
appellant kellu I-fakulta li jipprova I-kaz tieghu u jispjega ghal liema raguni huwa
m’ghandux jitqgies li huwa immigrant ipprojbit. Jirrizulta mill-inkartament esebit,
lil-appellant inghata smigh mill-Bord li finalment ried jiddeciedi jekk id-decizjoni
li ha l-appellat kienitx skont il-ligi u kienitx wahda ragonevoli fi¢-¢irkostanzi. Il-
Bord kellu quddiemu I-provi kollha, u ddecieda li I-appellant ma kellux jinghata
ragun fis-sottomissjonijiet li huwa ressaq. L-appellant kellu dritt jappella minn
dik id-decizjoni permezz ta’ rikors tal-appell quddiem din il-Qorti, fejn il-Qorti
semghet lill-avukat difensur tal-appellant, u ghal darba ohra saret evalwazzjoni
tac-cirkostanzi tal-kaz, u din il-Qorti gieghda tiddipartixxi mill-pozizzjoni li ha I-
Bord, anki ghaliex din il-Qorti mhijiex konvinta li ¢-¢irkostanzi tal-kaz ghandhom
iwasslu ghal decizjoni li l-appellant ghandu jitgies li kiser xi wahda mill-
kundizzjonijiet imposti fuqu meta nghata |-permess ta’ residenza. L-artikolu 14
tal-Kap. 217 jirregola I-procedura |li ghandha tigi segwita f’kaz li tinhareg ordni
ta’ ritorn jew ordni ta’ tnehhija fil-konfront ta’ persuna, u fil-kaz odjern jirrizulta
li dik il-procedura giet segwita. Ghaldaqgstant tqis li dan l-aggravju mhuwiex

gustifikat, u sejra tichdu.
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Ir-Raba’ Aggravju

18. L-appellant isostni li fil-kaz in ezami, il-Bord kellu jikkunsidra I-element
umanitarju, u kellu jaghti decizjoni li tkun ragonevoli u proporzjonata. Qal li
gabel mainharget |-approval in principle letter, sar skrutinju tieghu u tal-impjieg
prospettiv tieghu gewwa Malta, u ghalhekk ghandu jirrizulta li huwa kien
jissodisfa r-rekwiziti kollha sabiex seta’ jidhol f'Malta. Qal ukoll li huwa gie Malta
bit-tama ta’ hajja ahjar, u din id-decizjoni ta’ ritorn ser taffettwah hafna hazin,
partikolarment ghaliex huwa mhux ser ikun jista’ jidhol lura Malta ghal perijodu
ta’ tliet snin jekk |-entry ban jibga’ fis-sehh. Meta tqis i¢c-Cirkostanzi kollha tal-
kaz li wasslu ghall-hrug tal-ordnijiet tal-appellat li geghdin jigu kkontestati
permezz ta’ dan l-appell, il-Qorti tikkonkludi li ma kien hemm xejn ghajr suspett
ibbazat fuq il-fatt li ghadd ta’ persuni Asjatici ohra ghamlu |-istess haga bhall-
appellant, pero dan ma kienx necessarjament ifisser li I-appellant kien ser ihalli
Malta bil-hsieb li ma jirritornax lura hawnhekk. Dan meta I-appellant kien xtara
wkoll biljett ta’ ritorn ghal Malta, u meta l-ammont ta’ oggetti li nstabu fil-
pussess tal-appellant, ma kellhomx igajmu s-suspett jew iwasslu lill-appellat
ghall-konkluzjoni li I-appellant ma kellu I-ebda intenzjoni li jirritorna lura Malta.
[I-Qorti wara |li gieset ic-Cirkostanzi kollha tal-kaz, fejn I-appellant kiseb il-
permessi kollha mehtiega sabiex ikun jista’ jahdem f’Malta, il-fatt li meta sar jaf
li kien ghad fadal xi ftit tal-jiem sabiex ikun jista’ jibda I-impjieg tieghu f'"Malta,
iddecieda li jmur fuq btala ta’ ftit jiem gewwa Porto, il-Portugall, u gata’ biljett
tat-tlug u biljett tar-ritorn ghal Malta, |-intercettazzjoni tieghu fl-ajruport, id-
detenzjoni tieghu gewwa ¢-Centru ta’ Detenzjoni ta’ Hal Safi, u I-hrug tal-
ordnijiet mill-appellat abbazi ta’ suspett li huwa ser jaghmel kif allegatament

ghamlu ghadd ta’ persuni Azjati¢i ohra li marru I-Portugall, u li ma rritornawx
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lura Malta, certament li la kien proporzjonat u langas ma kien ragonevoli.
Hawnhekk ghandu ragun Il-appellant jghid li I-appellat kellu jaghmel
investigazzjoni aktar profonda, inkluz billi jaghmel spezzjoni fil-fond fejn kien
gieghed jghix l-appellant, sabiex jara jekk hux minnu li dan kien halla I-effetti
personali tieghu hawn Malta, meta ttenta jivvjagga lejn il-Portugall.

Ghaldagstant tqis li dan I-aggravju huwa gustifikat, u sejra tilgghu.

Decide

Ghar-ragunijiet premessi, il-Qorti taqta’ u tiddeciedi dwar dan l-appell, billi
tilga’ I-ewwel u r-raba’ aggravju tal-appellant, tastjeni milli tiehu konjizzjoni
tat-tieni aggravju mressaq minnu, u tichad it-tielet aggravju, b’dan illi d-

decizjoni appellata gieghda tigi mhassra u rrevokata.

In vista tac-Cirkostanzi ta’ dan il-kaz, l-ispejjez ghandhom jibqghu bla taxxa

bejn il-partijiet.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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