PRIM’AWLA TAL-QORTI CIVILI

(SEDE KOSTITUZZJONALI)

IMHALLEF
ONOR. AUDREY DEMICOLI LL.D.

Rikors Kostituzzjonali Nru 122/2023 AD

PHILIP BALZAN (KI 0855544M)

CLIFFORD BALZAN (KI 0492884M) U

EDWARD BALZAN (KI 0313247M) PROPRIO
U FIL-KWALITA’ TIEGHU TA’ MANDATARJU TA’ L-IMSEFRIN
STEPHEN BALZAN (PASSAPORT BRITTANIKU 520648951),

ANNE BALZAN,
JOHN BALZAN (PASSAPORT BRITTANIKU 208939994),
ROBERT BALZAN (PASSAPORT BRITTANIKU 650623136),
PAUL CHARLES BALZAN (PASSAPORT AWSTRALJAN
887070710),

ANDREW MARK BALZAN (PASSAPORT AWSTRALJAN
3163648),

SUSAN MAREE LANDY (PASSAPORT AWSTRALJAN M
7971216),



ANTHONY SHAUN BALZAN (PASSAPORT AWSTRALJAN M
1303163) U
DAVID JOHN BALZAN (PASSAPORT AWSTRALJAN L
44876414)

U B’'DIGRIET TAD-19 TOTTUBRU 2023 ASSUMA L-ATTI
CLIFFORD BALZAN
U
PHILIP U CLIFFORD BALZAN
ASSUMEW L-ATTI BHALA MANDATARJI TAL-IMSEFRIN
STEPHEN BALZAN (PASSAPORT BRITTANIKU 520648951),
ANNE BALZAN,

JOHN BALZAN (PASSAPORT BRITTANIKU 208939994),
ROBERT BALZAN (PASSAPORT BRITTANIKU 650623136),
PAUL CHARLES BALZAN (PASSAPORT AWSTRALJAN 887070710),
ANDREW MARK BALZAN (PASSAPORT AWSTRALJAN 3163648),
SUSAN MAREE LANDY (PASSAPORT AWSTRALJAN M 7971216),
ANTHONY SHAUN BALZAN (PASSAPORT AWSTRALJAN M 1303163) U
DAVID JOHN BALZAN (PASSAPORT AWSTRALJAN L 44876414)

VS

AVUKAT TAL-ISTAT
IN RAPPREZENTANZA TAL-GVERN TA’ MALTA

Seduta ta’ nhar il-Gimgha, 3 ta’ Mejju 2024

[I-Qorti:

1. Din hija sentenza finali dwar I-operazzjonijiet tal-Artikoli 3 sa 9 tal-Kap 69
u sussegwentement tal-Artikoli 1531B, 1531C, 1531F u 1531G tal-Kap 16

Page 2 of 34



tal-Ligijiet ta’ Malta, meqjusa fid-dawl tal-Ewwel Artikolu tal-Ewwel

Protokoll tal-Konvenzjoni Ewropea ghad-Dirittijiet tal-Bniedem.

Preliminari u Fatti tal-Kaz

2. Permezz ta’ rikors kostituzzjonali prezentat nhar |-ghaxra (10) ta’ Marzu

2023, Philip Balzan et ippremettew:

a.

Ili I-esponenti, fl-ishma li jirrizultaw mir-rapport notarili Dok EB1 u mid-
dokumenti mieghu annessi, huma I-proprjetarji tal-fond 82, Triq Gorg
Borg Olivier, ga 130, Boschetto Road, Rabat (Malta), b'titolu ta’
enfitewsi temporanja koncess mill-Kurja Arciveskovili ta’ Malta ghal
Zzmien 150 sena li bdew jghaddu mill-20 ta’ Lulju 1972, u dan ad
eccezzjoni biss ta’ Anne Balzan, i hija uzufruttwarja ta’ sehem wiehed
minn disghin (1/90); id-dirett dominju relattiv huwa llum proprjeta’ tal-
Gvern ta’ Malta, amministrat mill-Uffic¢ju Kongunt, u l-esponenti huma

debitament rikonoxxuti bhala ¢enswalisti;

Il I-istess fond huwa mikri b’kirja protetta li bdiet fi Zzmien |-antekawza
tar-rikorrenti odjerni; il-kera applikabbli hija dik minima stabbilita mill-
Kodici Civili, li hija kera irrizorja mgabbla mal-valur lokatizju reali tal-

proprjeta’;

llli sas-sena 2021, il-ligi kienet tipprojbixxi lir-rikorrenti u lill-antekawza
taghhom milli jiffissaw kera gusta ghall-proprieta’ taghhom u
ghaldaqstant jirrizulta ksur tal-Ewwel Artikolu tal-Ewwel Protokoll tal-
Konvenzjoni Ewropea kif trasposta permezz tal-Kap 319 tal-Ligijiet ta’
Malta; ir-rikorrenti qeghdin ghaldaqgstant jagixxu kontestwalment
quddiem il-Bord li Jirregola |-Kera sabiex tali kera toghla, u qed
jintavolaw il-prezenti rikors sabiex jigu kkumpensati ghall-perjodu ta’
bejn 1-1987 u 1-2021 li matulu tali rimedju ma kienx disponibbli;

3. Ghaldagstant, ir-rikorrenti talbu lil din il-Qorti sabiex:
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Tiddikjara Ii I-applikazzjoni tal-ligijiet specjali tal-kera in konnessjoni
mal-kirja tal-fond 82, Triqg Gorg Borg Olivier, ga 130, Boschetto Road,
Rabat (Malta), inkluz l-applikazzjoni ta’ I-artikoli 3 sa 9 tal-Kap 69 u
sussegwentement ta’ l-artikoli 1531B, 1531C, 1531F u 1531G tal-Kap
16, taw lok ghall-ksur tad-drittijiet fundamentali tar-rikorrenti u tal-
antekawza taghhom, ai termini tal-Ewwel Artikolu tal-Ewwel Protokoll

tal-Kovnenzjoni Ewropea; u

Tillikwida d-danni pekunjarji u non-pekunjarji u I-imghaxijiet
kumpensattivi dovuti lir-rikorrenti in vista ta’ tali ksur, u tordna lill-
intimat Avukat tal-Istat in rapprezentanza tal-Gvern ta’ Malta sabiex

ihallas tali kumpens lir-rikorrenti;

Bl-ispegjjez u I|-imghaxijiet legali mid-data tal-prezentata u b’kull

rimedju iehor li jidhrilha xieraq din I-Onorabbli Qorti.-

4. Permezz ta’ digriet moghti nhar is-sittax (16) ta’ Marzu 2023, din il-Qorti

appuntat il-kawza ghas-smigh ghas-seduta ta’ nhar il-Flamis, ghoxrin (20)

t'April 2023, b’ordni ghan-notifika tar-rikors lill-konvenut, illi nghata ghoxrin

(20) jum mid-data tan-notifika lilu tal-istess, sabiex jirrispondi skont il-ligi;

5. B’risposta datata erbgha (4) t'‘April 2023, I-intimat Avukat tal-Istat

eccepixxa:

a.

b.

llli in linea preliminari, ir-rikorrenti jridu jgibu prova tal-prokura li r-
rikorrent Edward Balzan qieghed jidher ghall-imsefrin Stephen Balzan,
Anne Balzan, John Balzan, Paul Charles Balzan, Andrew Mark Balzan,

Susan Maree Landy, Anthony Shaun Balzan u David John Balzan;
lli in linea preliminari wkoll, ir-rikorrenti jridu jgibu prova:

a. Tat-titolu li ghandhom fugq il-fond 82, Triqg Gorg Borg Olivier, gia 130,
Boschetto Road, Rabat (Malta) u
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b. Tal-allegat ftehim tal-kirja u prova konvincenti li tali kirja tabilhaqq

hija soggetta ghall-kirja li hija regolata bil-Kap 69 tal-Ligijiet ta
Malta;

c. llli minghajr pregudizzju ghas-suespost, u fil-mertu, l-esponent
jikkontendi li ma kien hemm ebda ksur tal-Ewwel Artikolu tal-Ewwel
Protokoll tal-Konvenzjoni Ewropea peress li fil-kaz odjern sar biss
kontroll fl-uzu tal-proprjeta’ in kwistjoni fil-parametri ta’ dak

permessibbli taht dan id-dritt fundamentali;

d. llli fi kwalunkwe kaz, l-allegazzjonijiet u pretensjonijiet tar-rikorrenti
huma infondati fil-fatt u fid-dritt;

e. llli minghajr pregudizzju ghas-suespost, |-esponent jikkontendi li jekk
din |I-Onroabbli Qorti tqis li sehh ksur tal-Ewwel Artikolu tal-Ewwel
Protokoll, dan il-ksur jista’ jissustixxi biss bejn it-30 ta’ April 1987 sal-
31 ta’ Mejju 2021, u cioe mid-data stabbilita fl-artikolu 7 tal-Kap 319
tal-Ligijiet ta’ Malta sal-ahhar data qabel id-dhul fis-sehh tal-Att XXIV
tal-2021;

f. Wi r-rikorrenti ma jistghux jitolbu kumpens u danni bl-imghax legali mid-
data tal-prezentata tar-rikors u dan peress li bhala principju generali, I-
imghax jibda jiddekorri minn metal-ammont dovut ikun likwidat (ara
Maria Lourdes Brincat vs Giuseppe Brincat et deciza mill-Qorti tal-
Appell (Superjuri) fid-29 ta’ Novembru 2013);

g. Salv ec¢cezzjonijiet ulterjuri.

6. Waqt is-seduta tal-ghoxrin (20) t'April 2023, ir-rikorrenti talbu |-hatra ta’
Perit Tekniku sabiex jistma I-valur lokatizju tal-fond mertu tal-kawza fuq is-
suq miftuh bejn is-snin 1987 u 2021. Din il-Qorti laqghet it-talba u nnominat
ghal dan il-ghan lill-Perit Michael Lanfranco, a spejjez provizorjament tar-

rikorrenti;

Page 5 of 34



7. Ir-rapport tal-Perit Tekniku gie prezentat fir-Registru ta’ din il-Qorti nhar il-
wiehed u tletin (31) ta’ Mejju 2023, u debitament mahluf seduta stante nhar
l-ewwel (1) ta’ Gunju 2023.

[I-Qorti

8. Regghet rat ir-rikors tar-rikorrenti Edward Balzan et datat ghaxra (10) ta’
Marzu 2023, u d-dokument anness mieghu, cioe rapport notarili bid-
dokumenti annessi rigward it-titolu tal-proprjeta’ mertu tal-kawza odjerna,

immarkat Dok EB1 a fol 3 et seq tal-process;

9. Regghet rat ir-risposta tal-Avukat tal-Istat datata erbgha (4) t'April 2023;

10.Rat id-digriet moghti minna stess fis-seduta tal-ghoxrin (20) t'April 2023,
fejn inhatar il-Perit Michael Lanfranco bhala Perit Tekniku sabiex jaghmel
stima tal-valur lokatizju tal-fond mertu tal-kawza fuq is-suq miftuh bejn is-
snin 1987 u 2021;

11.Rat in-nota tar-rikorrenti illi permezz taghha ipprezentaw I-ahhar fattura
relattiva ghac¢-¢ens li jithallas mir-rikorrenti lill-Awtorita’ tal-Artijiet fug il-fond

mertu ta’ din il-kawza (Dok EB2 a fol 36 tal-pro¢ess);

12.Rat ir-rapport tal-Perit Tekniku Michael Lanfranco a fol 43 et seq tal-
process, kif prezentat fir-Registru ta’ din il-Qorti nhar il-wiehed u tletin (31)
ta’ Mejju 2023, u debitament mahluf seduta stante nhar l-ewwel (1) ta’
Gunju 2023;

13.Semghet ix-xhieda bil-gurament ta’ Savio Borg, in rapprezentanza tal-
Uffic¢ju Elettorali, waqt is-seduta tal-ewwel (1) ta’ Gunju 20232, u rat id-
dokumenti minnu esebiti u mmarkati Dok SB1 sa SB3 a fol 66 et seq tal-

process;

1 It-traskrizzjoni tax-xhieda tieghu tinsab a fol 62 et seq tal-pro¢ess
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14.Rat l-affidavit ta’ Clifford Balzan immarkat Dok CB a fol 171 et seq tal-

process, u d-dokumenti annessi mieghu;

15.Rat illi b’digriet tad-dsatax (19) t'Ottubru 2023, din il-Qorti lagghet it-talbiet
rikorrenti maghmula permezz tar-rikors datat tnejn (2) t'Ottubru 2023, u
b’dana illi I-atti tal-kawza in kwantu jirreferu ghal Edward Balzan proprio
ghaddew fil-persuna tar-rikorrent Clifford Balzan, u I-atti in kwantu jirreferu
ghal Edward Balzan nomine ghaddew fil-persuni ta’ Philip u Clifford Balzan

bhala mandatarji godda tar-rikorrenti I-imsefrin kollha;

16.Rat I|-affidavit ta’ Josephine Balzan immarkat Dok JB a fol 200 tal-
process, u l-ircevuti tal-kera immarkati Dok JB1 a fol 201 et seq tal-

process;

17.Rat illi r-rikorrenti rrimettew ruhhom ghall-atti u ma pprezentawx nota ta’

sottomissjonijiet;

18.Rat in-nota ta’ sottomissjonijiet tal-Avukat tal-Istat datata ghoxrin (20) ta’
Marzu 2024 a fol 218 et seq tal-process;

19.Rat illi I-kawza giet differita ghas-seduta tal-lum sabiex tinghata sentenza;

20.Taghmel is-segwenti konsiderazzjonijiet:

Konsiderazzjonijiet Legali

A. Prova tal-Prokura

21.Fl-ewwel ecc¢ezzjoni minnu sollevata, I-Avukat tal-Istat jeccepixxi illi r-
rikorrenti ghandhom igibu prova tal-prokura li r-rikorrenti msefrin taw lil

Edward Balzan;

22.Fil-mori tal-kawza gie nieges Edward Balzan, u dahlu fiz-zarbun tieghu

bhala mandatarji tar-rikorrenti msefrin ir-rikorrenti Philip u Clifford Balzan.
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Gew esebiti a fol 184 et seq tal-process numru ta’ e-mails (Dok POA1 sa
POAD9), illi fihom ir-rikorrenti msefrin mhux talli ddikjaraw illi kienu ged
jawtorizzaw lil Philip u/jew lil Clifford Balzan sabiex jidhru fisimhom, izda
talli jitolbu wkoll illi jinzammu informati dwar I-andament tal-kawza. Dan
minghajr ma jinghad ukoll illi fl-affidavit tieghu?, Clifford Balzan jghid illi lir-
rikorrenti msefrin kienu informawhom illi Edward Balzan kien gie nieges u

l-istess rikorrenti msefrin taw lilu u lil Philip Balzan mandat verbali;

23.Fit-termini tal-Artikolu 1857(2) tal-Kap 16 tal-Ligijiet ta’ Malta, “Il-mandat
jista’ jinghata b’att pubbliku, b’kitba privata, b’ittra, jew bil-fomm, jew ukoll
tacitament.” Din il-Qorti tqis illi I-e-mails esebiti mir-rikorrenti huma prova
¢ara ta’ mandat ili mhux biss inghata bil-fomm, izda wkoll b’ittra.
Ghaldagstant jirrizulta sodisfatt ir-rekwizit fl-Artitkolu 1857(2) sabiex

mandat ikun wiehed validu;

24.1n oltre, din il-Qorti ma tistax ma tgisx ukoll illi I-uzu li -mandatarji geghdin
jaghmlu mill-prokura verbali u permezz t'e-mail mhix wahda kontra I-
interessi tal-mandanti, izda wahda illi hija ta’ vantagg ghall-mandanti stess.
Konsegwentement, din il-Qorti mhix tal-fehma illi l-ewwel eccezzjoni

sollevata mill-Avukat tal-Istat hija fondata, u sejra tghaddi sabiex tichadha.

B. Prova ta’ Kirja Protetta u t-Titolu tar-Rikorrenti

25. Fit-tieni e¢cezzjoni sollevata minnu, |-Avukat tal-Istat jeccepixxi illi r-
rikorrenti ghandhom igibu prova tat-titolu taghhom u prova illi I-kirja hija

wahda protetta;

26.Madanakollu, fin-nota ta’ sottomissjonijiet tieghu, I-Avukat tal-Istat

imbaghad jissottometti:

2 Afol 171 tal-process
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13. F’dan il-kaz [-esponent jinsab sodisfatt mid-
dokumenti esebiti fdin il-kawza, u kif imfissra fid-dahla
ta’ din in-nota, li r-rikorrenti tassew ghandhom titolu fuq

il-proprjeta’ mertu ta’ din il-kawza;

14. Fir-rigward il-kirja, mid-dokument prezentati mix-
xhud Savio Borg bhala rapprezentant tal-Uffic¢ju
Elettorali fl-1 ta’ Gunju 2023 prezenta numru ta’
dokumenti li juri li fil-fond mertu tal-kawza tirrisjedi
Josephine Balzan u ilha hemm minn qabel is-sena
1987;3

27.Din il-Qorti sejra ghalhekk tikkonsidra t-tieni e¢cezzjoni sollevata mill-

Avukat tal-Istat bhala sorvolata, u sejra tastjeni milli tieghu konjizzjoni

ulterjuri taghha.

B. L-Ewwel Artikolu tal-Ewwel Protokoll tal-Konvenzjoni Ewropea

28.L-Ewwel Artikolu tal-Ewwel Protokoll tal-Konvenzjoni Ewropea

jistabbilixxi:

Kull persuna naturali jew persuna morali ghandha dritt
ghat-tgawdija pacifika tal-possedimenti taghha. Hadd ma
ghandu jigi pprivat mill-possedimenti tieghu hlief fl-
interess pubbliku u bla hsara ghall-kundizzjonijiet
provduti  bil-ligi u  bil-prinCipji ~ generali  tal-ligi

internazzjonali.

Izda d-disposizzjonijiet ta’ gabel ma ghandhom b’ebda
mod inaqqsu d-dritt ta’ Stat Ii jwettaq dawk il-ligijiet i

jidhrulu xierga biex jikkontrolla I-uzu ta’ proprjeta’ skont I-

3 A fol 220 tal-process
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interess generali jew biex jizgura I|-hlas ta’ taxxi jew

kontribuzzjonijiet ohra jew pieni.

29.Gie ritenut mill-Qorti Ewropea tad-Drittijiet tal-Bniedem fis-sentenza

Bradshaw and Others v. Malta*:

50. The Court has previously held that rent-control
schemes and restrictions on an applicant’s right to
terminate a tenant’s lease constitute control of the use of
property within the meaning of the second paragraph of
Article 1 of Protocol No. 1. It follows that the case should
be examined under the second paragraph of Article 1 of
Protocol No. 1 (see Hutten-Czapska v. Poland (GC) No
35014/97, 88 160-161, ECHR 2006-VIll, and Bitto and
Others v. Slovakia, no. 30255/09, § 101, 28 January
2014).

51. The Court reiterates that in order for an interference
to be compatible with Article 1 of Protocol No. 1 it must
be lawful, be in the general interest and be proportionate,
that is, it must strike a ‘“fair balance” between the
demands of the general interest of the community and
the requirements of the protection of the individual’s
fundamental rights (see, among many other authorities,
Beyeler v. Italy (GC) no 33202/96, § 107, ECHR 2000-I,
and J.A. Pye (Oxford) Ltd and J.A. Pye (Oxford) Land Ltd
v. The United Kingdom (GC), no 44302/02, 8 75, ECHR
2007-111).

30. Fit-termini ta’ dan I-insenjament, ghalhekk, tlieta huma I-elementi illi din il-

Qorti ghandha tindaga jekk jissussistux jew le, sabiex ma tirrizultax lezjoni

4 Appl No 37121/15, 23 ta’ Jannar 2019
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tad-drittijiet tar-rikorrenti ai termini tal-Artikolu 1 tal-Ewwel Protokoll, u

cioe:

(a) ll-mizura trid tkun saret taht gafas legali;

(b) L-iskop taghha jrid ikun legittimu;

(c) Irid jinzamm bilan¢ gust u proporzjonat bejn I-ghan socjali u I-htiega li

jigu rispettati d-drittijiet fundamentali tas-sid.

31.Fir-rigward tal-ewwel element, u cioe illi [-mizura trid tkun saret taht
gafas legali, il-Qorti Ewropea tad-Dirittijiet tal-Bniedem spjegat fAmato

Gauci v. Malta® illi,

The first requirement of Article 1 of Protocol No. 1 is that
any interference by a public authority with the peaceful
enjoyment of possessions be lawful. In particular, the
second paragraph of Article 1, while recognising that
States have the right to control the use of property,
subjects their right to the condition that it be exercised by
enforcing “laws”. Moreover, the principle of lawfulness
presupposes that the applicable provisions of domestic
law are sufficiently accessible, precise and foreseeable
in their application (see, mutatis mutandis, Borniowski v.
Poland (GC), no 31443/96, 8§ 147, ECHR 2004-V, and
Saliba, cited above, § 37).

M’hemm I-ebda dubju illi d-disposizzjonijiet tal-Kap 69 u tal-Kap 16, kif
emendati matul is-snin b’mod partikolari permezz tal-Att X tal-2009 u I-Att
XXIV tal-2021, saru taht gafas legali. Ghaldagstant jirrizulta sodisfatt |-

ewwel element;

5 Appl No 47045/06, 15 ta’ Settembru 2009
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32.Fir-rigward tat-tieni element, u cioe illi I-iskop irid ikun legittimu, gie
ritenut  mill-Qorti Ewropea tad-Drittijiet tal-Bniedem fis-sentenza

Bradshaw and Others v. Malta suéitata:

54. A measure aimed at controlling the use of property
can only be justified if it is shown, inter alia, to be ‘in
accordance with the general interest”. [...] In situations
where the operation of rent-control legislation involves
wide-reaching consequences for numerous individuals
and has economic and social consequences for the
country as a whole, the authorities must have
considerable discretion not only in choosing the form and
deciding on the extent of control over the use of property
but also in deciding on the appropriate timing for the
enforcement of the relevant laws. Nevertheless, that
discretion, however considerable, is not unlimited and its
exercise cannot entail consequences at variance with
the Convention standards (see Fleri Soler and Camilleri
v. Malta no 35349/05, § 76, ECHR 2006-X). However,
these principles do not necessarily apply in the same
manner where an interference effecting property
belonging to private individuals is not aimed at securing
the social welfare of tenants or preventing homelessness
(ibid. 8 77). In such cases, the effects of the rent-control
measures are subject to closer scrutiny at the European
level (ibid., in connection with property requisitioned for

use as government offices).

Din il-Qorti hija tal-fehma illi, essenzjalment, dawn il-ligijiet kienu jsegwu
ghan socjali u gew introdotti fl-interess generali. Ghaldagstant jirrizulta

sodisfatt ukoll it-tieni element;

33.Jidher illi huwa fir-rigward tat-tielet element, u cioe illi jinzamm bilané¢

gust u proporzjonat bejn I-ghan socjali u I-htiega li jigu rispettati d-
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drittijiet fundamentali tas-sidien, illi I-aktar illi huma indirizzati |-vertenzi

bejn il-partijiet fil-kaz odjern;

34. L-awturi Harris, O’Boyle u Warbrick, fil-ktieb taghhom Law of the
European Convention on Human Rights, jghidu:

While the state must indicate what ‘general interest’ is
being served by the interference, it is unlikely to have its
claim that the measure is necessary to secure it
successfully challenged. But because Article 1/2 [jigifieri,
it-tieni paragrafu tal-Ewwel Artikolu tal-Ewwel Protokoll]
has been brought under the ‘fair balance’ umbrella, the
Court may go on to investigate the lawfulness and the
proportionality of the controlling measure. Apart from the
lawfulness in national law of the measures of control, the
state must show that the fair balance is satisfied, i.e. that,
in the light of the public good underlying the control, the
burden which falls on the individual is not excessive and

that the measures are not disproportionate.®

Fuq l-istess binarju gdiet deciza I-kawza fl-ismijiet James and Others v.
The United Kingdom’ mill-Qorti Ewropea tad-Drittijiet tal-Bniedem, fejn

intgal:

Not only must a measure depriving a person of his
property pursue, on the facts as well as in principle, a
legitimate aim “in the public interest”, but there must also
be a reasonable relationship of proportionality between
the means employed and the aim sought to be realised
(see, amongst others and mutatis mutandis, the above-

mentioned Ashingdane judgement, Series A no. 93, pp.

6 Harris, O’Boyle u Warbrick, Law of the European Convention on Human Rights (Oxford, 2nd Edn,
2009) p. 687-688
7 Appl Nr 8793/79, 21 ta’ Frar 1986
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24-25, para. 57). This latter requirement was expressed
in other terms in the Sporrong and Lonnroth judgement
by the notion of the “fair balance” that must be struck
between the demands of the general interest of the
community and the requirements of the protection of the
individual’s fundamental rights (Series A no. 52, p. 26,
para. 69). The requisite balance will not be found if the
person concerned has had to bear “an individual and
excessive burden” (ibid., p. 28, para. 73). Although the
Court was speaking in that judgement in the context of
the general rule of peaceful enjoyment of property
enunciated in the first sentence of the first paragraph, it
pointed out that “the search for this balance is ... reflected
in the structure of Article 1 (P1-7)” as a whole (ibid., p.26,
para.69).

Gie wkoll spjegat fis-sentenza fl-ismijiet Maria Concetta sive Connie
Caruana Gatto vs Avukat tal-Istat et? illi:

[I-Qorti trid tistabbilixxi jekk is-sid kellux igorr piz
sproporzjonat u eccessiv, billi tezamina I-interessi kollha
involuti; mhux biss il-kundizzjonijiet tal-kirja u |-entita’ tal-
indhil tal-lstat fil-liberta’ tal-kuntratt u fir-relazzjonijiet
kuntrattwali fis-suq tal-kirjiet, imma wkoll |-ezistenza ta’
salvagwardji pro¢edurali li jassiguraw li I-operazzjoni tas-
sistema u |-impatt taghha fuq id-drittijiet tal-proprjetarji la
tkun arbitrarja u lanqas impreveddibbli. L-incertezza,
sew legislattiva, sew amministrattiva jew minn prattici tal-
awtoritajiet,  hija fattur ewlieni Ii jittiehed in

kunsiderazzjoni fil-gudizzju dwar il-kondotta tal-Istat.

8 Rik Nru 51/2020, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, 29 t'April 2021, Onor Imh Dr Grazio
Mercieca (in gudikat). Ara wkoll Austin Psaila vs L-Avukat tal-Istat et, Rik Nru 87/2020, Qorti Civili
(Prim’Awla) Sede Kostituzzjonali, 3 ta’ Gunju 2021, Onor Imh Dr Grazio Mercieca (in gudikat)
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Naturalment, dan ghaliex, hekk kif gie ritenut tajjeb fis-sentenza fl-ismijiet
Josephine Briffa et vs L-Avukat tal-Istat et®, “[L]-Istat ghalkemm huwa
fpozizzjoni i jaghraf il-bZzonnijiet tas-socjeta’;, m’ghandu [-ebda dritt
assolut li jfixkel lic-Cittadin fit-tgawdija tal-proprjeta’ tieghu  billi
principalment jitfa’ fuqu [-obbligu tal-provvista tal-akkomodazzjoni

socjali.”;

35.Din il-Qorti tosserva illi fis-sentenza fl-ismijiet Cassar v. Malta'®, il-Qorti

Ewropea tad-Drittijiet tal-Bniedem ikkonkludiet illi:

61. In the present case, having regard to the low rental
payments to which the applicants have been entitled in
recent years, the applicants’ state of uncertainty as to
whether they would ever recover their property, which
has already been subject to this regime for nearly three
decades, the rise in the standard of living in Malta over
the past decades, and the lack of procedural safeguards
in the application of the law, which is particularly
conspicuous in the present case given the situation of
the current tenant as well as the size of the property and
the ends of the applicants, the Court finds that a
disproportionate and excessive burden was imposed on
the applicants. It follows that the Maltese State failed to
strike the requisite fair balance between the general
interests of the community and the protection of the

applicants’ right of property.

Ghalkemm huwa minnu illi fis-sentenza appena citata |-Qorti Ewropea,
minbarra illi kienet gieghda taghmel I-indagini taghha fir-rigward tal-Att X
tal-2009, kienet ged taghmel I-indagini taghha f'dak illi huwa I-Kap 158 tal-
Ligijiet ta’ Malta, u mhux il-Kap 69, dan I-insenjament xorta wahda jsib

° Rik Nru 215/2019, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, 12 ta’ Novembru 2021, Onor Imh
Lawrence Mintoff (in gudikat)
10 Appl No 50570/13, 30 t'April 2018
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applikazzjoni ghall-kaz odjern, stante illi huwa insenjament dwar il-

progress generali illi sar fl-isfera soc¢jo-ekonomika f’"Malta matul is-snin;

36.L-Artikoli 3 u 4 tal-Kap 69 tal-Ligijiet ta’ Malta gabel dahlu fis-sehh I-
emendi introdotti bl-Att XXIV tal-2021 kienu jistabbilixxu illi:

3.Sid il-kera ta’ xi fond ma jistax, meta jaghlaq iz-zmien
tal-kiri (sew jekk dan iz-zmien ikun skont il-ftehim, legali,
skont l-uzu jew imnissel mid-disposizzjonijiet ta’ din I-
Ordinanza), jirrifjuta li jgedded il-kiri jew li jgholli I-kera
jew li jaghmel kondizzjonijiet godda ghat-tigdid tal-kiri

minghajr il-permess tal-Bord.

4.(1) ll-Bord ghandu jaghti I|-permess hawn fuq
imsemmi fdawn il-kazijiet: (a) jekk sid il-kera huwa
obbligat jaghmel jew ghandu raguni tajba biex
Jjaghmel tibdil jew xoghlijiet i mhumiex tiswijiet
ordinarji; (b) jekk il-kera gdid ma jkunx izjed minn 40%
mill-kera gust (stabbilit, meta mehtieg, bi stima) li bih il-
fond kien mikri jew seta’ jinkera fkull zmien qabel I-4 ta’

Awissu tal-1914: il-Bord jista’ jistabbilixxi dan il-kera gust.

(2) L-ispejjez tal-istima hawn fuq imsemmija jithallsu
minn sid il-kera jew mill-kerrej jew mit-tnejn fdik il-

proporzjon li jordna I-Bord.

37.Ir-rikorrenti u l-antekawza taghhom kienu ghalhekk, gabel |-emendi
introdotti bl-Att XXIV tal-2021, limitati kemm fil-quantum tal-kera illi setghu
jitolbu, u kif ukoll fil-possibilita’ tar-ripresa tal-proprjeta’ taghhom. Dan
hekk kif gie wkoll rikonoxxut mill-Qorti Kostituzzjonali fis-sentenza
moghtija fl-ismijiet Emanuel Bezzina et vs L-Avukat Generali llum

Avukat tal-Istat et!l:

11 Rik Nru 79/2017, Qorti Kostituzzjonali, 27 ta’ Jannar 2021
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11. Wiehed irid jiftakar li fkazijiet ta’ din ix-xorta il-kirja
tiggedded ex lege; huma ferm limitati I-kazZijiet Ii fihom is-
sid jista’ jitlob I-awtorizzazzjoni tal-Bord li Jirregola I-Kera
sabiex ma jgeddidx il-kirja; l-awment fil-kera hu soggett
ghal capping; u hemm incertezza meta s-sidien jiehdu

lura I-proprjeta’.

38.Huwa minnu illi I-Kap 69 tal-Lidijiet ta’ Malta Jie emendat permezz tal-Att
X tal-2009, bl-intiz illi ¢ertu ligijiet bhal dawk in ezami jigu proporzjonali

ghas-socjeta’ tal-lum;

39.1I-Qrati nostrana diga, fokkazjonijiet ohra simili, iddikjaraw illi -emendi illi
wasslu ghall-introduzzjoni tal-Att X tal-2009, ma jistax jinghad illi kienu
mizuri adegwati sabiex igibu fit-tmiem il-ksur tal-jeddijiet fundamentali tas-
sidien. Hekk per ezempiju, il-Qorti Kostituzzjonali, fis-sentenza moghtija fl-

ismijiet lan Peter Ellis et vs Avukat Generali et'? irriteniet illi:

40. [...][I-Qorti tosserva li lanqas I-emendi ghal Kodici
Civili i sehhew bl-Att X tas-sena 2009 ma jistghu jitqiesu
bhala li jaghtu rimedju effettiv ghal-lanjanzi tar-rikorrenti,
kemm ghax tezisti diskrepanza enormi bejn I-awment fil-
kera kontemplat fl-Artikolu 1531C u I-valur lokatizju tal-
fond fis-suq hieles, kif ukoll ghax id-disposizzjonijiet tal-
Artikolu 1531F, fic-Cirkostanzi tal-kaz, jaghmlu remota I-

possibilta’ li dawn jirriprendu I-pussess tal-fond taghhom.

40.L-istess inghad ukoll fis-sentenza moghtija minn din il-Qorti kif
diversement presjeduta fl-ismijiet Victor Grech vs Avukat Generali

illum Avukat tal-Istat!3:

12 Appell Civili Nru 39/2020, Qorti Kostituzzjonali, 27 ta’ Marzu 2015. Ara wkoll Rik Kost Nru 235/2019,
Victor Grech vs Avukat Generali et, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, 30 ta’ Marzu 2022,
Onor Imh Robert G Mangion (in gudikat)

13 Rik Kost Nru 235/2019, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, Onor Imh Robert G Mangion,
30 ta’ Marzu 2022 (in dudikat)
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Kif tajjeb gie ribadit fil-kaz deciz mill-Qorti Kostituzzjonali fl-
ismijiet Patricia Curmi et vs Miriam Pace et (Rik Kost
68/2019) fis-6 ta’ Ottubru 2020, fejn inghad i I-emendi
introdotti bl-Att X tal-2009 b’mod partikolari bl-introduzzjoni
tal-Artikolu 1531C fil-Kodici Civili dwar l-awment tal-kera fir-
rigward ta’ dar ta’ abitazzjoni ma jistghu jkunu ta’ ebda
konfort ghas-sidien meta tikkonsidra li |-kera fis-sena ma
tammontax ghal aktar minn €209 ghal kull fond, b’mod i
ghadu 1 boghod milli jintlahaq bilan¢ xieraq bejn I-ghan
legittimu tal-interess generali u d-dritt ta’ tgawdija tal-
proprjetarju ta’ hwejgu. Inghad fl-imsemmija decizjoni i “Il-
kera irrizorja li ghaliha huma intitolati s-sidien tilledi |-
Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni”. Intqal ukoll
f'sentenza aktar ricenti li “illum hu stabbilit Ii I-awment tal-
kera li jipprovdi I-Att X tal-2009 hu inadegwat u ma wassalx
sabiex sidien il-kera jirCievu kera dic¢enti.” [Carmel sive
Charles Sammut et vs Maria Stella Dimech et, (Rik Kost
161/2019) deciza mill-Qorti Kostituzzjonali fis-26 ta’ Mejju
2021]

Din il-Qorti tgis li I-emendi bl-Att X tas-sena 2009 ghall-
Kodici Civili ma jistghux ikunu ta’ konfort ghas-sitwazzjoni
tar-rikorrent billi dawn I-emendi ma kinux bizzejjed ladarba
l-awment kien qieghed jigi kkalkolat fuq kera li hija hafna
ingas minn dik tas-suq, minhabba r-restrizzjonijiet kif kienu
kontemplati fl-Artikolu 4(b) tal-Kapitolu 69 gabel I-emendi
bl-Att XXIV tal-2021. Meta giet intavolata din I-azzjoni I-
awment, meta tqis il-kera, ma kienx bizzejjed sabiex tohloq
il-bilan¢ mehtieg bejn I-interess tas-sidien u dak ta’ I-Istat
aktar u aktar meta tikkunsidra l-istima tal-valur lokatizju
stabbilit mill-Perit Tekniku.
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41.Dwar il-kera illi kienet tigi percepita mir-rikorrenti, jirrizulta mill-ircevuti tal-
kera esebiti mill-inkwilina Josephine Balzan bhala Dok JB1 a fol 201 et
seq tal-process illi I-kera ghas-sena 2021 kienet fl-ammont ta’ €209.90

fis-sena. Din kienet |-oghla kera illi gatt ircevew ir-rikorrenti;

42.1n oltre, gialadarba I-konjugi Alfred u Josephine Balzan kienu gia jirrisjedu
fil-fond mertu tal-kawza fis-sena 1995, flimkien mat-tliet uliedhom?4, |-Att
X tal-2009 ma introduca fil-ligi I-ebda proc¢edura illi setghet toffri rimediju
ghall-in¢ertezza illi kellhom ir-rikorrenti dwar meta kien ser jirnexxilhom
jiehdu lura I-pussess tal-fond, stante illi I-Artikolu 1531F tal-Kap 16*° kien
jghid illi:

Fil-kaz ta’ kirja ta’ dar uzata bhala residenza ordinarja li
tkun saret qabel |-1 ta’ Gunju 1995 ghandha tigi meqjusa
bhala inkwilin dik il-persuna li tkun ged tokkupa I-fond
b'titolu validu ta’ kera fl-1 ta’ Gunju 2008, kif ukoll zewgha
jew martu jekk jghixu flimkien u mhux separat jew
separata legalment; meta jmut l-inkwilin il-kirja ghandha

tigi terminata:

Izda wkoll persuna tkompli il-kirja wara |-mewt ta’ I-
inkwilin bl-istess kondizzjonijiet ta’ I-inkwilin jekk fl-1 ta’
Gunju, 2008 —

() tkun il-wild naturali jew legali tal-inkwilin u tkun
ilha togghod ma’ I-inkwilin ghal erba’ snin mill-ahhar
hames snin; u wara I-1 ta’ Gunju, 2008 tibqa’ tghix

ma’ I-inkwilin sad-data tal-mewt tieghu:

Izda fkaz li jkun hemm aktar minn wild wiehed i
Jjkunu ilhom joqghodu ma’ I-inkwilin ghal erba’ mill-

ahhar hames snin qabel I-1 ta’ Gunju, 2008 u jkunu

14 Vide I-affidavit ta’ Josephine Balzan a fol 200 tal-process
15 |llum imhassar bl-Att XXIV tal-2021
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baqghu jghixu ma’ I-inkwilin sad-data ta’ mewtu, dawk I-
ulied kollha jkomplu I-kirja in solidum; din il-kirja ma

testendix ghal mart, zewg jew ulied il-wild tal-inkwilin,

43.Meta din il-Qorti tiehu in konsiderazzjoni dawn il-fatturi u I-gurisprudenza
sucitata, din il-Qorti tirrileva illi filwaqt illi huwa minnu illi s-sitwazzjoni tar-
rikorrenti tjiebet bl-Att X tal-2009, dawn |-awmenti ma zidux il-kera b’'mod
sostanzjali, izda biss b’persentagg zghir. Dan aktar u aktar meta wiehed
jikkonsidra I-valur lokatizju attribwit lill-proprjeta’ in kwestjoni mill-Perit
Tekniku fir-rapport tieghu'®. Peress illi, fit-termini tal-Artikolu 1531C tal-
Kap 16, introdott permezz tal-Att X tal-2009, ir-rikorrenti bagghu marbuta
b’kundizzjonijiet imposti fughom mill-Istat, din il-Qorti hija tal-fehma,
bhalma kienet din il-Qorti kif diversement presjeduta u I-Qorti
Kostituzzjonali fil-gurisprudenza sucitata, illi I-emendi introdotti permezz
tal-Att X tal-2009 ma kinux bizzejjed sabiex itaffu I-izvantagg illi kien
pogga lir-rikorrenti u lill-antekawza taghhom fih il-Kap 69 tal-Ligijiet ta’
Malta;

44.Huwa rikonoxxut sahansitra mir-rikorrenti stess illi I-Att XXIV tal-2021
offrielhom rimed;i illi jistghu jwasslu sabiex titjieb il-pozizzjoni taghhom
qua proprjetarji vis-a-vis I-inkwilina. Madanakollu, peress illi I-Att XXIV tal-
2021 gie promulgat fit-28 ta’ Mejju 2021, b’effett mill-1 ta’ Gunju 2021, I-
ilment tar-rikorrenti f'dak illi jirrigwarda s-snin pre¢edenti huwa Justifikat.
Wiehed irid izomm fmohhu illi filkkawza in ezami r-rikorrenti geghdin
jilmentaw minn lezjoni tad-drittijiet fondamentali sofferti minnhom sa mill-
1987. L-emendi illi dahlu fis-sehh permezz tal-Att XXIV tal-2021,
ghalkemm effettivi mill-1 ta’ Gunju 2021 ‘il quddiem, la japplikaw b’'mod
retroattiv, u wisq u wisq ingas jistghu jaghtu kumpens lir-rikorrenti ghal-
lezjoni ta’ drittijiet fundamentali taghhom u tal-antekawza taghhom gabel

ma gew introdotti |-istess emendi;

16 Vide pagna 7 tar-Rapport tal-Perit Tekniku Michael Lanfranco, a fol 51 tal-process
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45.Fuq dan il-binarju ddecidiet din il-Qorti kif diversement presjeduta fis-
sentenza moghtija fl-ismijiet Victor Grech vs Avukat Generali illum

Avukat tal-Istat suriferita:

Din il-Qorti tikkonsidra izda li talbiet Ii jsiru mis-sidien tal-
proprjetajiet bis-sahha ta’ dan [-artikolu tal-ligi, ikollhom
effett mis-sena meta jigi intavolat ir-rikors u ghalhekk ma
jindirizzax allegazzjoni ta’ lezjoni ta’ dritt fundamentali li jkun
sehh ante¢edentement. Dawn |-emendi dahlu fis-sehh mill-
1 ta’ Gunju 2021 u ghalhekk meta giet intavolata din |-
azzjoni r-rikorrent ma kellux dan ir-rimedju ghad-
dispozizzjoni tieghu. Din il-Qorti tqis ukoll li I-Artikolu 4A ma
joffri I-ebda rimedju ghas-sitwazzjoni li r-rikorrent kien jinsab

fiha gabel I-introduzzjoni tal-imsemmi artikolu.

Ghaldaqgstant fiz-zmien rilevanti jirrizulta illi I-mekkanizmu
stabbilit mil-ligi applikabbli dak iz-zmien wassal ghall-
kumpens li kien ferm ‘il boghod mill-kumpens li kien intitolat
ghalih ir-rikorrent kieku thalla jpoggi I-fond tieghu ghal kera
bil-prezz tas-suq.

Kien jinkombi fuq I|-iStat li jwaqqaf u jzomm fis-sehh
mekkanizmu li fcirkostanzi bhal dawk tal-kaz odjern
jinzamm bilan¢ bejn I-interessi u d-drittijiet tal-partijiet
involuti. Dan I-ghan ma intlahaqx fil-kawza odjerna qabel
gew introdotti I-emendi bl-Att XXIV tal-2027 ghaliex kif
rajna, il-kumpens li s-sid kien qieghed jircievi sabiex I-
intimati Mizzi jibqghu joqoghdu fil-fond proprjeta’ tar-
rikorrent huwa baxx wisq. Il-ligi, qabel l-emendi li gew
promulgati bl-Att XXIV tal-2021, ma kienet tipprovdi |-ebda

rimedju effettiv kontra I-ilment gustifikat tar-rikorrent.

Page 21 of 34



46.L-istess gie ritenut ukoll minn din il-Qorti kif diversement presjeduta fis-
sentenza moghtija fl-ismijiet Anthony Zammit et vs L-Avukat tal-Istat

[I-Qorti tinnota wkoll li bis-sahha tal-Att Numru XXIV tal-
2021 (artiklu 4A tal-Kap 69) saru xi emendi ohra fosthom
emenda marbuta maz-zieda fil-kera permezz ta’ liema s-
sidien ghandhom il-possibilita’ i jitolbu lill-Qorti tawtorizza
z-Zieda fil-kera sa 2% tal-valur tal-fond fis-suq miftuh.
Ghalkemm dawn l-emendi gabu aktar titjib fl-ezerc¢izzju tad-
drittijiet tas-sidien bhar-rikorrenti, tali emendi ma
jinnewtralizzawx il-lezjoni li kienu ilhom isofru fit-tgawdija
tal-proprjeta’ taghhom ghas-snin ta’ qabel ma dahal fis-
sehh dan I-Att. Jinghad pero’ li mill-introduzzjoni taghhom
fit-28 ta’ Mejju 2021 ‘il quddiem il-Qorti hija sodisfatta Ii |-
emendi ntrodotti geghdin jilhqu bilan¢ proporzjonat bejn id-
drittijiet tas-sidien u dawk tal-inkwilini.

fondamentali tar-rikorrenti kif sanciti mill-Ewwel Artikolu tal-Ewwel
Protokoll tal-Konvenzjoni Ewropea ghad-Drittijiet Fundamentali tal-
Bniedem, din il-Qorti tikkonsidra illi filwaqt illi I-Att XXIV tal-2021 offra ragg
ta’ tama lil proprjetarji ta’ proprjeta’ illi I-kirjiet taghhom huma regolati bil-
Kap 69 tal-Ligijiet ta’ Malta hekk kif gie appena senjalat, din il-Qorti xorta
wahda hija tal-fehma illi I-Kap 69 tal-Ligijiet ta’ Malta impona fuq ir-
rikorrenti piz sproporzjonat u ec¢essiv ghal medda ta’ snin, u dan stante
illi ma nzammx, per kawza tal-istess ligijiet in vigore, bilan¢ gust u
proporzjonat bejn I-ghan soc¢jali u I-htiega li jiu rispettati d-drittijiet

fundamentali tar-rikorrenti qua proprjetarji;

17 Rik Kost Nru 222/2019, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, Onor Imh Miriam Hayman, 30
ta’ Marzu 2022
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48.In oltre, fdawk illi huma l-emendi illi dahlu fis-sehh matul is-snin, |-Att X
tal-2009 ftit li xejn ghamel impatt sabiex itaffi s-sitwazzjoni tar-rikorrenti,
filwaqt illi I-Att XXI1V tal-2021 indirizza biss is-sitwazzjoni tar-rikorrenti mill-

2021 ‘il quddiem. Jirrizulta ghalhekk mhux sodisfatt it-tielet element illi

jehtieg jirrizulta sabiex ma jkunx hemm lezjoni tad-drittijiet tar-rikorrenti fit-
termini tal-Artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni Ewropea, u din

iI-Qorti sejra tghaddi sabiex tiddikjara illi gew lezi d-drittijiet

fondamentali tar-rikorrenti kif sanciti fl-Ewwel Artikolu tal-Ewwel

Protokoll tal-Konvenzjoni Ewropea sa Mejju 2021.

C. Likwidazzjoni ta’ Kumpens

49. Gialadarba stabbilit illi gew lezi d-drittijiet fondamentali tar-rikorrenti kif
protetti mill-Ewwel Artikolu tal-Ewwel Protokoll, jonqos issa illi jinghata
rimedju xierag, liema rimedju din il-Qorti sejra takkorda f'danni pekunjariji

u non-pekunjariji,

50.Fl-ewwel lok ghandha tigi stabbilita il-perjodu illi fih sofrew lezjoni tad-

drittijiet fondamentali taghhom r-rikorrenti;

51.Jirrizulta mir-Rapport Notarili esebit bhala Dok EB1 a fol 3 et seq tal-

process illi:

e Philip Balzan akkwista 1/18 mill-wirt tommu Paolina Balzan illi
mietet fJannar 1988. In oltre, imbaghad, huwa akkwista wkoll 1/72
mill-wirt ta’ zijuh Paul Balzan flI-2010. Ghaldagstant, huwa dovut lilu
kumpens fug 1/18 mill-1987 sal-2009, u fuq 5/72 mill-2010 sal-
2021. Dan fit-termini ta’ dak illi die ritenut, inter alia, fis-sentenzi
moghtija fl-ismijiet Austin Psaila et vs L-Avukat tal-Istat et

Georgina Grima et vs Awtorita’ tad-Djar et*®, lan Peter Ellis pro

18 Rik Nru 87/2020, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, 3 ta’ Gunju 2021, Onor Imh Grazio
Mercieca
19 Rik Nru 216/2019, Qorti Kostituzzjonali, 1 ta’ Diéembru 2021
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et noe vs Maggur Alfred Cassar Reynaud?’, Erica Gollcher et
v. L-Avukat tal-Istat?!, Nutar Dottor Pierre Cassar vs Avukat
tal-Istat®> u Avukat Dottor Anna Mallia et vs Avukat tal-Istat
et?3, u cioe illi min jiret fond bhala eredi universali, ikollu dritt ghal
kumpens sahansitra anke ghall-perjodu illi fih kienu ghadhom

proprjetarji I-antekawza tieghu;

e Stephen, John u Robert Balzan akkwistaw 1/18 mill-wirt ta’
missierhom John Balzan, u cioe hu Philip Balzan, illi gie nieqges fl-
1987, izda bieghu l-istess sehem lir-rikorrent Edward Balzan fl-
1994. Eventwalment, mal-mewt ta’ Paolino sive Paul Balzan fl-
2010, huma akkwistaw ukoll 1/72 qua eredi tieghu. Ghaldagstant
jisthoqqgilhom kumpens fuqg 1/18 ghall-perjodu bejn 1-1987 u -1994,
u fuq 1/72 ghall-perjodu bejn 1-2010 u |-2021;

e Paul Charles, Andrew Mark, Susan Mare Landy, Anthony
Shaun u David John Balzan akkwistaw 1/18 mill-wirt ta’
missierhom Charles Balzan, u cioe hu Philip Balzan, illi gie nieges
fl-1992; madanakollu, mart Charles, ir-rikorrenti Anne Balzan nee
Chappell, giet mahtura uzufruttwarja tal-gid ta’ Charles Balzan.
Ghalkemm ir-rikors promotur u r-rapport notarili jindikaw illi Anne
Balzan kienet uzufruttwarja ta’ 1/90, din il-Qorti hija konvinta illi dan
huwa Zball tal-pinna, stante illi fir-Rapport Notarili jinghad ukoll illi
inizjalment kien gie dikjarat illi I-eredi kienu wirtu 1/90 mill-fond
meta effettivament kienu wirtu 1/18. Ghaldagstant, din il-Qorti sejra
tikkonsidra lil Anne Balzan bhala uzufruttwarja ta’ 1/18. L-eredi ta’
Charles Balzan akkwistaw ukoll 1/72 mill-wirt ta’ zijuhom Paul
Balzan, illi gie nieges fI-2010. Konsegwentement, huwa dovut

kumpens lil ulied Charles Balzan ghall-perjodu bejn [-1987 u |-1991

20 Rik Nru 12/2013, Qorti Kostituzzjonali, 27 ta’ Jannar 2017
21 Rik Nru 116/2019/1, Qorti Kostituzzjonali, 26 ta’ Jannar 2022
22 Rik Nru 202/2020/1, Qorti Kostituzzjonali, 5 ta’ Mejju 2022
23 Rik Nru 209/2020/1, Qorti Kostituzzjonali, 4 ta’ Mejju 2022
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u ghall-perjodu bejn 1-2010 u 1-2021, filwaqt illi huwa dovut
kumpens lil Ann Balzan ghall-perjodu bejn 1-1992 u |-20212%;

Edward Balzan akkwista 1/18 mill-wirt tommu Paolina Balzan illi
giet niegsa fl-1988, izda mbaghad akkwista b’titolu onoruz terz
(1/3) indiviz minghand I-eredi ta’ Rita Mary Paris fl-2005 u terz (1/3)
indiviz minghand I-eredi ta’ Maria Assunta Mamo u Giovanna
Bususttil fl-2006. Sussegwentement wiret ukoll 1/72 mill-eredita’ ta’
huh Paul Balzan. Ghaldaqgstant kellu jinghata kumpens fil-kwota ta’
1/18 ghall-perjodu bejn |1-1987 u [-2004, fil-kwota ta’ 7/18 fl-2005,
fil-kkwota ta’ 13/18 bejn 1-2006 u I-2009, u fil-kwota ta’ 19/24 bejn I-
2010 u I-2021. Madanakollu, huwa gie nieges fil-mori tal-kawza, u
sehmu intiret mir-rikorrent Clifford Balzan, illi huwa ghalhekk

entitolat ghall-istess kumpens;

Clifford Balzan akkwista 1/18 mill-wirt ta’ Joseph Balzan fI-2005,
u ghalhekk huwa dovut lilu kumpens fuq 1/18 ghall-perjodu bejn I-
1987 u 1-2021. Dan minghajr pregudizzju ghas-sehem tieghu mill-

wirt ta’ Edward Balzan;

52.Fit-tieni lok, imbaghad, ghandu jigi stabbilit il-quantum dovut lir-

rikorrenti qua kumpens ghal-lezjoni ta’ drittijiet fondamentali sofferti

minnhom;

53.Skont il-Perit Tekniku Michael Lanfranco?®, il-valur lokatizju fis-suq tal-

fond in kwestjoni ghall-perijodu ta’ bejn is-sena 1987 u 2021 (applikat I-

indi¢i t'inflazzjoni ghall-istess perjodu) kien kif isegwi:

Valur Lokatizju
Mis-Sena Sas-Sena
Annwali (€)
1987 1991 €978

24 Vide Rik Nru 27/2018, Catherine Tabone pro et noe vs L-Avukat Generali et, Qorti Kostituzzjonali,
27 ta’ Marzu 2020, fejn il-Qorti galet illi gialadarba s-sehem tal-kera jkun jispetta lill-uzufruttwarja, n-

nuda proprjetarja ma tistax titgies illi garrbet telf materjali.
25 Vide rapport tal-Perit Tekniku Michael Lanfranco a fol 45 et seq tal-process.
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1992 1996 €1,607

1997 2001 €2,872

2002 2006 €3,549

2007 2011 €5,437

2012 2016 €5,443

2017 2020 €7,191

2021 €8,550
Ammont

Globali illi kellu
jigi percepit fuq

€ 136,744
il-fond fl-intier
tieghu tul is-
snin

54.B’referenza ghal sensiela ta’ Jurisprudenza tal-Qrati nostrana, din il-Qorti
kif diversement presjeduta, fis-sentenza fl-ismijiet Simone Galea et vs

Avukat Generali et?®, qalet illi:

Ghalkemm qorti mhix marbuta li taccetta |-konkluzjonijiet
ta’ perit tekniku kontra I-konvinzjoni taghha (dictum
expertorum numquam transit in rem judicata), fl-istess
waqt dak “ma jfissirx pero’ illi qorti dan tista’ taghmlu
b’'mod legger jew kapriccjuz. Il-konvinzjoni kuntrarja
taghha kellha tkun ben informata u bazata fuq ragunijiet
li gravament ipoggu fid-dubju dik I-opinjoni teknika lilha
sottomessa b’ragunijiet li ma ghandhomx ikunu privi mill-
konsiderazzjoni tal-aspett tekniku tal-materja taht ezami”
(Grima vs Mamo et noe — Qorti tal-Appell — 29 ta’ Mejju

1998).

% Rik Nru 92/2019, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, Onor Imh Joseph Zammit McKeon, 30
ta’ Gunju 2020
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“Jigifieri qorti ma tistax ftinjora r-relazzjoni peritali
sakemm ma tkunx konvinta li I-konkluzjoni ta’ tali
relazzjoni ma kinitx gusta u korretta. Din il-konvinzjoni
pero’ kellha tkun wahda motivata minn gudizzju ben
informat, anke fejn mehtieg mil-lat tekniku.” (Cauchi vs
Mercieca — Qorti tal-Appell — 6 ta’ Ottubru 1999; Saliba
vs Farrugia — Qorti tal-Appell — 28 ta’ Jannar 2000 u
Calleja noe vs Mifsud — Qorti tal-Appell — 19 ta’
Novembru 2001).

“ll-giudizio dell’'arte espress mill-perit tekniku ma jistax u
ma ghandux, aktar u aktar fejn il-parti interessata ma
tkunx ipprevaliet ruhha mill-fakolta’ lilha moghtija ta’ talba
ghan-nomina ta’ periti addizzjonali, jigi skartat facilment,
ammenokke’ ma jkunx jidher sodisfacentement illi |-
konkluzjonijiet peritali huma, fil-kumpless kollha tac-
Cirkostanzi, irragonevoli” (Bugeja et vs Muscat et —
Qorti tal-Appell — 23 ta’ Gunju 1967)

Fil-kaz odjern, wara illi giet prezentata u mahlufa r-relazzjoni tal-Perit
Tekniku, la saru mistogsijiet in eskussjoni lill-Perit Tekniku, u langas saret
xi talba ghall-hatra ta’ periti perizjuri. Konsegwentement, din il-Qorti

tiddikjara illi_hija_sodisfatta bil-konstatazzjonijiet u_I-konkluzjonijiet _illi

ghamel il-Perit Tekniku, u ghalhekk sejra tadottahom bhala prova ta’ fatt

u taghmilhom taghha;

55.Mill-banda I-ohra, fdik illi hija I-kirja effettivament percepita mir-rikorrenti
tul is-snin, din il-Qorti tinnota illi I-kopji tal-ircevuti tal-kera jindikaw biss il-
kera illi kienet tithallas fis-snin sebghin (1970s), u I-kera illi thallset fis-
sena 2021 kienet fl-ammont ta’ €209.90. Ma gewx esebiti réevuti ghall-
perjodu bejn 1-1980 u 1-2021. Ghaldaqgstant, din il-Qorti sejra tigbed linja
dritta u tikkalkola |-kera percepita fllammont ta’ €209.90 per annum ghall-

perjodu kollu bejn I-1987 u I-2021. Madanakollu, m’ghandux jintesailli sal-

Philip, Edward, John, Charles, Joseph u Paul Balzan kienu, in solidum
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bejniethom, werrieta ta’ terz (1/3) mill-proprjeta’ mertu tal-kawza odjerna,

filwaqgt illi Edward Balzan akkwista b’titolu onoruz iz-zewq terzi |-ohra fl-
2005 u 2006 rispettivament;

56.F’dak li jirrigwarda likwidazzjoni ta’ kumpens pekunjarju, gie ritenut minn
din il-Qorti kif diversement presjeduta fis-sentenza fl-ismijiet Maria

Concetta sive Connie Caruana Gatto vs Avukat tal-Istat et sucitata:

Huwa stabbilit li r-rimedju i tista’ taghti din il-Qorti huwa
kumpens ghall-ksur tad-dritt fundamentali u mhux danni
Civili ghal opportunita’ mitlufa. Fi kliem iehor ma tistax
tillikwida |-ammont ta’ kumpens billi tikkalkula d-
differenza bejn il-kera fis-suq hieles u |-kera mhallsa.
Biex tasal ghal dan, il-Qorti jehtigilha tqis ghadd ta’
fatturi, fosthom it-telf effettiv Ii jkun garrab is-sid, |-ghan
socjali mahsub mil-ligi, il-grad ta’ sproporzjon fit-tqabbil
bejn id-dhul attwali li gieghda tircievi r-rikorrenti mad-dhul
li jista’ jinkiseb fis-suq hieles, id-danni materjali li I-parti
rikorrenti tista’ tipprova li garrbet. Minn kif wiehed jista’
jara, dawn il-kriterji huma firxa shiha li trid titqies fkull kaz
ghalih u jiddependu hafna mic-cirkostanzi partikolari ta’
kull kaz. [Cassar v. Malta, 30.01.2018 (App Nru
50570/13 Qorti Ewropea tad-Drittijiet tal-Bniedem; J & C
Properties Limited v. Avukat Generali et, P.A.
(Gurisdizzjoni  Kostituzzjonali), 09.07.2019; Robert
Galea v. Avukat Generali et, P.A. (Gurisdizzjoni
Kostituzzjonali), 07.02.2017; Brian Psaila v. L-Avukat

Generali et, P.A. (Gurisdizzjoni Kostituzzjonali)]

57.F’dak illi jirrigwarda |-quantum tal-kumpens pekunjarju illi bih ghandhom

jigu kompensati r-rikorrenti, il-Qrati nostrana segwew fil-maggor parti
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taghhom il-formula stabbilita mill-Qorti Ewropea tad-Drittijiet tal-Bniedem
fil-kawza fl-ismijiet Cauchi vs Malta?’:

103. It has also considered the legitimate purpose of the
restriction suffered, bearing in mind that legitimate
objectives in the “public interest”, such as those pursued
in measures of economic reform or measures designed
to achieve greater social justice, may call for less than
reimbursement of the full market value (ibid.; see
also Ghigo v. Malta (just satisfaction), no. 31122/05, §
18 and 20, 17 July 2008). In this connection, the Court
notes that, to date, it has accepted that in most cases of
this type, the impugned measure pursued a legitimate
social policy aim, namely the social protection of tenants.
It has also found, however, that the needs and general
interest which may have existed in Malta in 1979 (when
the law in question was put in place by Act XXIII) must
have decreased over the three decades that followed
(see, for example, Anthony Aquilina v. Malta,
no. 3851/12, § 65, 11 December 2014). With that in
mind, the Court considers that for the purposes of
awarding compensation, such estimates may be
reduced by around 30% on the grounds of that legitimate
aim. It notes, however, that other public interest grounds
may not justify such a reduction (see, for
example, Marshall and Others, cited above, § 95, and

the case-law cited therein).

27 Appl No 14013/19, 25 ta’ Gunju 2021. Applikata wkoll, fost ohrajn, fis-sentenza fl-ismijiet B.
Tagliaferro & Sons Limited vs Avukat tal-Istat et sucitata, Saviour Falzon vs L-Avukat tal-Istat et,
Rik Nru 72/2020, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, 16 ta’ Dicembru 2021 (in gudikat), Onor
Imh Dr Joanne Vella Cuschieri, Carmel Mizzi et vs Avukat tal-Istat et, Rik Nru 13/2020, Qorti Civili
(Prim’Awla) Sede Kostituzzjonali, 16 ta’ Dicembru 2021 (in gudikat), Stephen Inguanez et vs L-Avukat
tal-Istat et, Rik Nru 41/2020, Qorti Civili (Prim’Awla) Sede Kostituzzjonali, 2 ta’ Di¢embru 2021 (in
gudikat)
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104. Furthermore, the Court is ready to accept,
particularly in view of the recent boom in property prices,
that if the property had not been subject to the impugned
regime it would not necessarily have been rented out
throughout the entire period. Therefore, it is acceptable
to consider that the actual losses were less than those

claimed, by at least 20%.

105. Furthermore, the rent already received by the
applicant for the relevant period must be deducted from
the relevant calculation (see, inter alia, Portanier, cited
above, § 63). In this connection, the Court notes that it is
the rent applicable by law which should be deducted in
the present case, as the applicant chose of her own
volition not to increase the rent for a certain period of

time.

106. The global award made by the domestic court,
which remains payable if not yet paid to the applicant,

must also be deducted.

107. Lastly, the Court reiterates that an award for
pecuniary damage under Article 41 of the Convention is
intended to put the applicant, as far as possible, in the
position she would have enjoyed had the breach not
occurred. It therefore considers that interest should be
added to the above award in order to compensate for the
loss of value of the award over time. As such, the interest
rate should reflect national economic conditions, such as
levels of inflation and rates of interest. The Court thus
considers that a one-off payment of 5% interest should
be added to the above amount (ibid., § 64).
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Din is-sentenza tgieset mill-Qorti Kostituzzjonali fis-sentenza moghtija
ricentement fl-ismijiet Jean Paul Zammit et vs Darin Brincat et?® bhala
“Linji gwida li din il-Qorti ilha minn dak iz-Zzmien [cioe, minn meta nghatat]
tapplika u li ma tara I-ebda raguni ghalfejn m’ghandhiex tkompli ssegwi.”
Fis-sentenza fl-ismijiet Carmel sive Charles Sammut et vs Maria Stella
Dimech et?°, il-Qorti Kostituzzjonali rriteniet ukoll illi, “Ghalkemm dak ir-
ragunament kien b’referenza ghall-kaz li kellu x’jagsam mal-Ordinanza li
Tnehhi I-Kontroll tad-Djar (Kap 158), m’hemm I|-ebda raguni ghalfejn
m’ghandux japplika wkoll fejn il-kirja hi protetta bis-sahha tal-Ordinanza
li Tirregola t-Tigdid tal-Kiri ta’ Bini (Kap 69)” u li “I-fatt wahdu li sidien il-
kera jkunu damu s-snin qabel ma fittxew rimedju, m’huwiex rilevanti ghall-
finijiet tal-kumpens pekunjarju (ara per ezempju sentenza John Pace v.

Avukat tal-Istat et tat-28 ta’ Jannar 2021), u li semmai jista’ jkollu

konsegwenza biss fil-kaz ta’ kumpens non-pekunjarju.”;

58.In konkluzjoni, ghalhekk, fid-dawl tal-provi dokumentarji in atti, jigi
kkunsidrat illi:
-20% ghal
Ammont -30% o
o possibbli
_ illi kellu ghall- _ Kera Kumpens
Rikorrent L _ perjodu L
jigi interess percepita dovut
mhux
percepit generali o
mikri
Philip
€ 8,644 €6,050.80 | €4,840.64 € 443 € 4,397.64
Balzan
Eredi ta’
John €1,586.50 | €1,110.55 € 888.44 €128 €760.44
Balzan
Ann Balzan €7,325 €5,127.50 €4,102 € 350 € 3,752

28 Rik Nru 160/21/1 TA, Qorti Kostituzzjonali, 26 t'Ottubru 2022
2% Rik Nru 161/2019, Qorti Kostituzzjonali, 26 ta’ Mejju 2021
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Eredi ta’
Charles

Balzan

€1,319

€ 923.30

€ 738.64

€93

€ 645.64

Clifford
Balzan
(mill-wirt ta’
Joseph
Balzan)

€ 7,597

€5,317.90

€ 4,254.32

€408

€ 3,846.32

Clifford
Balzan
(mill-wirt ta’
Edward
Balzan)

€77,524

€
54,266.80

€
43,413.44

€ 2,892

€
40,521.44

Din il-Qorti gieghda ghalhekk tillikwida danni pekunjarji fl-ammont

ta’ tlieta u hamsin elf, disa’ mija u wiehed u erbghin Ewro u

tmienja u erbghin ¢entezmu (€ 53,941.48);

In oltre, il-Qorti tissenjala illi mhix sejra tordna sabiex jithallas

imghax fug din is-somma, stante illi l-ammonti wzati fil-kalkoli

suriferiti diga jiehdu in konsiderazzjoni z-zieda fl-indi¢i tal-

inflazzjoni kif indikati fir-Rapport tal-Perit Tekniku;

59.F’dawk illi huma danni non-pekunjarji il-Qorti tirrileva illi d-danni morali,

kuntrarjament ghal dawk pekunjarji, ma jintirtux®. Ghaldagstant, din il-

Qorti gieghda tiffissa arbitrio boni viri kumpens non-pekunjarju fl-ammont

globali ta’ hamest elef Ewro (€5,000) illi ghandu jingasam bejn ir-rikorrenti

skont il-kwota illi kull wiehed minnhom ghandu mill-proprjeta’ mertu tal-

kawza odjerna, u dan wara illi hadet in konsiderazzjoni il-quantum tal-

30 Vide, inter alia, Rik Nru 380/2021/1, Tabib Dottor Jacob Vella et vs Paul Magro et, Qorti
Kostituzzjonali, 25 t'Ottubru 2023
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kumpens non-pekunjarju generalment moghti f'decizjonijiet ta’ din ix-xorta
mill-Qrati Maltin.

D. Spejjez Gudizzjarji

60. Tenut kont tal-fatt illi r-rikorrenti ma kinux jidhlu fl-ispejjez illi jintavolaw il-

kawza odjerna li kieku ma kinux ged jigu lezi d-drittijiet fondamentali

taghhom per kawza tal-ligijiet vigenti, din il-Qorti hija tal-fehma illi I-ispejjez

tal-kawza ghandhom jigu sopportati mill-Avukat tal-Istat.

Decide

61.Ghal dawn il-motivi, il-Qorti tagta’ u tiddeciedi billi:

Tilga’ I-ewwel talba rikorrenti u tiddikjara li |-applikazzjoni tal-ligijiet
spedjali tal-kera in konnessjoni mal-kirja tal-fond 82, Triq Gorg Borg
Olivier, ga 130, Boschetto Road, Rabat (Malta), inkluz I-applikazzjoni
ta’ l-artikoli 3 sa 9 tal-Kap 69 u sussegwentement ta’ |-artikoli 1531B,
1531C, 1531F u 1531G tal-Kap 16, taw lok ghall-ksur tad-drittijiet
fundamentali tar-rikorrenti u tal-antekawza taghhom, sa Mejju 2021,
ai termini tal-Ewwel Artikolu tal-Ewwel Protokoll tal-Kovnenzjoni

Ewropea; u

Tilga’ t-tieni talba rikorrenti u tillikwida danni pekunjarji fl-ammont ta’
tlieta u hamsin elf, disa’ mija u wiehed u erbghin Ewro u tmienja
u erbghin ¢entezmu (€ 53,941.48), u danni non-pekunjarji flrammont
ta’ hamest elef Ewro (€ 5,000) u tordna lill-intimat Avukat tal-Istat in
rapprezentanza tal-Gvern ta’ Malta sabiex ihallas tali kumpens lir-

rikorrenti;
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(1) Tichad l|-eccezzjonijiet kollha tal-Avukat tal-Istat in kwantu mhux

kompatibbli ma’ din id-decizjoni.

Tordna illi I-ispejjez ta’ din il-kawza jithallsu mill-Avukat tal-Istat.

Mogrija.

Onor Imhallef Dr Audrey Demicoli LL.D.

Deputat Registratur
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