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FIL-QORTI CIVILI - SEZZJONI TAL-KUMMERC
ONOR. IMHALLEF
IAN SPITERI BAILEY LL.M. LL.D.

Illum, il-Gimgha, 26 ta’ April, 2024.

Fl-atti tal-istral€ bin-numru 6/2018 ISB fl-ismijiet:

HSBC Bank Malta Plc (C3177)

VS

The Golden Shepherd Group Limited (C14948) u
b’digriet moghti fit-13 ta’ Jannar 2020 I-Awditur
Emanuel Steven fenech (K.l. numru 989749M) u |-Perit
Emanuel sive Mannie Gale (K.I. numru 69461M) bhala
amministraturi kongunti ta’ l-eredita ta’ Helen u Maria
Carmela ahwa Grech gew awtorizzati jintervjenew fil-
kawza in statu et terminis

DAN huwa digriet moghti in camera ghar-rikors tal-intervenuti fil-kawza Awditur
Stephen Fenech Kl 989749M u Perit Emanuel sive Mannie Galea K| 69561 bhala
amministraturi kongunti tal-eredita ta’ Helen u Maria Carmela ahwa Grech tat-13
ta’ Marzu 2024 (fol 1495)

[I-Qorti,

Rat ir-Rikors pprezentat fit-13 ta’ Marzu 2024, li permezz tieghu r-rikorrenti talbu illi din
il-Qorti joghgobha tawtorizza r-riappuntament u t-tkomplija tas-smigh tal-kawza
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639/2018JVC fl-ismijiet Fenech Emanuel sive Stephen |-awditur et noe vs The
Golden Shepherd Group Limited (C14948) differita sine die nhar I-10 ta’ Jannar
2019.

Rat id-digriet provvizorju ghall-istess rikors ta’ din il-Qorti tal-15 ta’ Marzu 2024.
Rat il-verbal tas-seduta mizmuma fl-atti ta’ dan I-istral¢ fit-8 ta’ April 2024.

Rat ir-Risposta tar-Ri¢evitur Uffi¢jali tad-19 ta’ April 2024.

Ikkunsidrat:

i I-kawza 639/2018JVC jidher illi titratta vertenza sabiex jigi ac¢certat id-debitu tal-
esponenti bhala ¢ens perpetwu gravanti I-fond li huwa I-ass prin¢ipali tal-kumpanija li
taghha gie dikjarat Il-istral¢ u li fil-prezenti ghaddej il-pro¢ess ta’ likwidazzjoni tahhha.

llli r-Ric¢evitur Uffi¢jali topponi ghal din it-talba, u ssostni prin¢ipalment illi I-kawza
639/2018 kienet marret sine die fl-10 ta’ Jannar 2019 b’digriet tal-Prim Awla tal-Qorti
Civili li ged tisma’ dik il-kawza, u dik il-Qorti ordnat illi I-kawza tkun riappuntabbli fuq
talba ta’ wahda mill-partijiet fi zmien xahhrejn minn meta dawn il-pro¢eduri jigu decizi
definittivament jew altrimenti ti¢i ceduta jew tmur dezerta.

Ir-Ricevitur Ufficjali ssostni illi d-decizjoni definittiva ta’ meta s-socjeta The Golden
Sheperd Group Limited C 14948 marret fi stral¢ ggib id-data tat-30 ta’ Ottubru 2023 u
ghalhekk skadew ix-xahrejn illi I-Prim Awla tal-Qorti Civili kienet akkordat. In kwantu li
[-perjodu huwa perentorju, issostni illi I-kawza 639/2018JVC ghalhekk marret dezerta
u ma ghandux ikun hemm ir-riappuntament taghha.

Issostni ulterjorment u minghajr pregudizzju illi ghalhekk it-talba ghar-riappuntament
kellha titressaq quddiem il-Prim Awla u mhux quddiem din il-Qorti.

Ikkunsidrat:

llli I-provvedimenti tal-ligi li jirregola din il-kwistjoni huwa I-Artikolu 224(2) tal-KAP 386
tal-Ligijiet ta’ Malta, li jghid espressament hekk:

Meta jkun sar ordni ghal stral¢ jew ikun inhatar amministratur provvizorju,
skont id-dispozizzjonijiet tal-artikolu 228, ma tista’ tittiehed ebda azzjoni jew
jinbdew xi proceduri kontra I-kumpanija jew il-proprjeta taghha hlief bil-
permess tal-qorti u taht dawk il-kondizzjonijiet li tista’ timponi I-qorti.

llli fil-decizjoni tal-Prim’Awla tal-Qorti Civili fl-ismijiet Banif Bank (Malta) p.l.c. vs.
Cassar & Schembri (Marketing) Limited et, datata |I-21 ta’ April, 2016, intgal Ii:
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... -imsemmi artikolu 224(2) jirreferi ghal kawzi jew azzjoniijiet gudizzjarji
Ii jittiehdu kontra kumpanija li tkun tqieghdet fi procedura ta’ stralc ... Il
kliem tal-ligi jidher li jaghmilha haga cara li hu mahsub biex ihares lil
kumpanija li tkun ghaddejja minn process ta’ stralc ... milli jinfethu kontriha
kawzi jew jittiehdu kontriha proceduri b’qorti ... il-legislatur taghna, ghall-
kuntrarju, jidher li ghazel li dik I-awtorizzazzjoni trid tinkiseb biss fil-kaz fejn
il-kumpanija mharrka tkun fi process ta’ stralc.

Fil-kaz, Malta Development Corporation ghan-nom u in rapprezentanza talGvern
ta’ Malta vs Paul Mercieca bhala stral¢jarju ghan-nom u in rapprezentanza tas-
socjeta Malta Stone Limited deciza fil-25 ta’ Marzu 2002, intqal hekk:

i I-Artikolu 224 (2) huwa identiku ghall-Artikolu 130 (2) tal-Insolvency Act
Ingliza, liema Artikolu jghid hekk “When a winding up order has been made
or a provisional liquidator has been appointed, no action or proceeding shall
be proceeded with or commenced against the company or its property,
except by leave of the court and subject to such terms as the court may
impose”. In vista ta’ dan il-fatt tista’ ssir riferenza ghal gurisprudenza tal-
Qorti Ingliza u ghall-insenjament ta’ awturi Inglizi in kwantu jirrigwarda I-
interpretazzjoni ta’ dan I-Artikolu.

llli lan Fletcher £ “The Law of Insolvency” (Sweet & Maxwell 1998) pg.
501, jispjega li “the fundamental principle upon which winding up is based
is the collective nature of proceedings. The objective underlying the relevant
legal provisions is to ensure that an orderly regime is imposed upon all
interested parties, so that none of them individually may contrive to enhance
his position by exploiting some fortuitous circumstance which may yield
some personal advantage, in the form of a larger proportional return on
debts which are due, or a direct and more rapid recovery of payment, than
would result from participated in the processes of the winding up, and
receiving dividend in common with all other creditors whose debts carry an
equal ranking in order of priority”. Aktar il-quddiem dan I-awtur ikompli jghid
li “In order to ensure that the above objective is achieved the law establishes
a series of barriers to the exercise by a company of its normal rights and
remedies when it is prospectively or actually in litigation. By this means, the
remaining assets of the company are maintained intact so that they may be
administered in accordance with the principles of insolvency law”.

lIli fil-kaz odjern, is-socjeta’ attrici ma tistax tigi definita bhala kreditur tal-
kumpanija, izda l-azzjoni odjerna tirrigwarda proprjeta’ tal-kumpanija liema
proprjeta’ tidher i tikkostitwixxi wahda mill-assi principali tal-istess
kumpanija u ghalhekk jiskatta I-principju hawn fuq imsemmi.
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llli la darba stabbilit x’seta’ kien il-hsieb tal-legislatur wara I-Artikolu 224 (2),
wiehed irid jezamina wkoll il-kwistjoni ta’ xjigri meta tintalab I-Awtorizazzjoni
tal-Qorti sabiex jigu istitwiti pro¢eduri jew jitkomplew proceduri kontra I-
kumpanija li jkun inhareqg ordni ta’ stral¢ fil-konfront taghha. Mill-
interpretazzjoni li taw il-Qrati Inglizi tal-Artikolu in dizamina, jidher li huma
rritenew li ghandhom diskrezzjoni pjuttost wiesgha sabiex jiddeciedu meta
u fliema C¢irkostanzi ghandhom iwaqqfu jew jordnaw il-proceduri ta’
azzjonijiet kontra I-kumpanija li jkunu jew ghad iridu jigu ntavolati jew inkella
li jkunu diga’ gew intavolati meta tinghata I-ordni ta’ stralc.

“In determining whether, in a compulsory liquidation, leave should be given
to proceed with a claim, the court has an extensive discretion, it is free to
do what is right and fair in the circumstances (Re Aro Ltd —1980 Ch. 196
at p. 209).

“Generally leave will only be given where some question arises that cannot
properly be determined in the winding up and where litigation is needed to
resolve matters” (Re Exchange Securities & Commodities Ltd (1983)
BCLC 186"

“There are several circumstances where, generally, the court will allow the
action to proceed. One is when the plaintiff is seeking to enforce his security,
because a secured creditor is in a position where he can fairly claim that he
is independent of the liquidation, since he is enforcing a right, not against
the company, but to his own property. ” (Re: David Lloyd & Co (1877).

“Leave will readily be given if the plaintiff undertakes not to enforce against
the company any judgment he may obtain, without leave of the court”. (Re
Barrow (Leeds) Ltd 1982. Ara: Michael Forde f’ “The Law of Company
Insolvency” - pagna 172.)

Fejn il-Qrati Inglizi ma jaghtux awtorizazzjoni sabiex kreditur jistitwixxi
proceduri jew ikompli proc¢eduri li jkunu nbdew qabel ma tinghata I-“winding
up order”, huma jordnaw I-“stay of proceedings”.

lli I-eccezzjoni li qed tinghata hija wahda ta’ intempestivita’, u la darba I-
Artikolu 224 fit-test Ingliz jghid “no action shall be proceeded with or
commenced’, wiehed jista’ jargumenta li dan jimplika li I-awtorzazzjoni tista’
tintalab anki wara li I-proc¢eduri jkunu nbdew.

II-Qorti ghandha diskrezzjoni wiesgha u ampja fid-decizjoni jekk
tikkoncediex I|-awtorizzazjoni sabiex wiehed jipprocedi bl-azzjoni. L-
interpretazzjoni tas-subinciz (2) tal-Artikolu 224 ghandha tkun fis-sens i |-
awtorizazzjoni tista’ tintalab anke wara li jkunu gew intavolati I-proceduri.
Dan qged jinghad anki minhabba I-fatt li I-konsegwenzi |i jistghu jsofru I-
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kredituri tas-socjeta’ konvenuta ma jistghux jigu effetwati bl-ebda mod fl-
eventwalita’ li tintalab l-awtorizazzjoni tal-Qorti f'dan I-istadju. Il-pozizzjoni
taghhom, li kieku ntalbet tali awtorizazzjoni qabel ma gew intavolati I-
proceduri odjerni, kienet tkun identika, fis-sens illi fdan l-istadju I-Qorti ghad
ghandha diskrezzjoni wiesgha sabiex tiddeciedi jekk tikkoncediex |-
awtorizazzjoni sabiex dawn il-proceduri jitkomplew jew altrimenti taghti
provvedimenti ohra sabiex jigu salvagwardjati I-interessi tal-kredituri tal-
kumpanija - per ezempju li ma tigix reza ezegwibbili s-sentenza minghayjr il-
permess tal-Qorti.”

Mill-principji gurisprudenzjali suesposti jemergi li I-ghan tal-legislatur wara
din id-dispozizzjoni tal-ligi huwa sabiex ma jigux pregudikati u jigu
salvagwardjati u konservati |-assi tal-kumpanija nvoluta fil-pro¢ess ta’ stralc¢
minn azzjonijiet ta’ kredituri. Huwa ghalhekk li I-Qrati ghandhom diskrezzjoni
wiesgha biex jevalwaw jekk ghandux jigi koncess il-permess lill-kredituri ta’
tali kumpanija sabiex jipprocedu kontriha.

Ikkunsidrat Ultejrorment:

llli kkunsidrat dan I-insenjament gurisprudenzjali u d-diskrezzjoni wiesgha ta’ din
il-Qorti, il-Qorti tqis illi I-importanza tal-kawza 639/2018 jinsab, ghal finijiet ta’ din
id-decizjoni, mhux tant fl-ammont li jista’ jigi mill-Qorti Civili Prim Awla determinat,
(ghalkemm anke dak ghandu I-importanza tieghu) - imma aktar minn hekk, mill-
eventwalita illi jkun ser isir trasferiment tal-proprjeta. U fid-dawl ta’ digriet moghti
fit-22 ta’ April 2024 f'dawn l-istess pro¢eduri ghar-rikors tar-Ricevitur Uffi¢jali fejn
giet awtorizzata tibda’ bil-process tal-bejgh tal-proprjeta de quo, il-Qorti tgis illi din
il-vertenza bejn I-hawnekk rikorrenti u s-so¢jeta stral¢jata jixraq dejjem aktar illi
tigi definittament determinata, altrimenti, il-Qorti tibza’ illi jista’ jkun hemm intopp
legali meta jigi biex isir I-eventwali trasferiment minhabba |-pendenzi tal-hlas tac¢-
cens.

Dan maghdud ghalhekk il-Qorti tqis illi ghandha tilga’ t-talba sabiex I-hawnhekk
rikorrenti, qua amministraturi kongunti tal-eredita ta’ Helen u Maria Carmela ahwa
Grech, jressqu t-talba taghhom ghar-riappuntament tal-kawza 639/2018JVC —
izda dan ged jinghad minghajr pregudizzju ghal dak li ghad trid tiddeciedi |-Prim
Awla tal-Qorti Civili meta jitressaq tali rikors ghar-ri-appuntament fid-dawl ta’ dak
sottomess mir-Ricevitur Uffi¢jali dwar id-dezerzjoni o meno ta’ dik il-kawza. Din
il-Qorti thalli fidejn il-Prim Awla tal-Qorti Civili sabiex tiddeciedi hi dik il-kwistjoni,
ossia, jekk, in vista’ ta’ dak degretat fl-10 ta’ Jannar 2019, dik il-kawza marritx
dezerta jew le.

Li ged isir hawnhekk allura huwa illi r-rikorrenti ged jinghataw il-fakolta, issa, la
ntalbet f'dan I-istadju, illi jressqu r-rikors ghar-riappuntament tal-kawza 639/2018
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quddiem il-Prim Awla tal-Qorti Civili sabiex dik il-Qorti tara hemmx lok ta’
riappuntament tal-kawza jew le.

Fid-dawl tal-prinCipju illi fil-process ta’ stral¢ jithares dejjem l-interess kollettiv tal-
kredituri, din il-Qorti ser tkun ged timponi wkoll illi fkaz u fl-eventwalita illi
titkompla I-kawza 639/2018 u jkun hemm decizjoni definittiva, allura r-rikorrenti
jridu jergghu jersqu quddiem din il-Qorti gabel ma jenforzaw kwalsiasi sentenza
li talvolta jista’ jkollhom favur taghhom, partikolarment jekk ikun hemm
decizjonijiet dwar ammonti oltre ¢-Cens per se, bhal imghax u spejjez.

GHALDAQTSTANT, il-Qorti, wara li gieset i¢-Cirkostanzi partikolari ta’ dan il-kaz
u wara li rat l-atti, geghda, ghar-ragunijiet hawn fuq moghtija, tghaddi sabiex:

a) tilqa’ t-talba tar-rikorrenti Awditur Stephen Fenech u Perit Emmanuel sive
Mannie Galea bhala amministraturi tal-eredita ta’ Helen u Maria Carmela
ahwa Grech fis-sens illi tawtorizzahom iressqu t-talba ghar-riappuntament
tal-kawza 639/2018JVC quddiem il-Prim Awla tal-Qorti Civili, b’dan illi thalli
fidejn dik Il-istess Qorti sabiex tiddeciedi hi jekk ir-riappuntament ghandux
jintlaga’ jew le in vista tad-digriet taghha tal-10 ta’ Jannar 2019; u,

b) tordna, illi fkaz biss illi jintlaga’ r-riappuntament, allura dik il-kawza tinstema’
peress illi ghandu jitgies illi I-permess ta’ din il-Qorti ged jinghata ghall-
kontinwazzjoni taghha soggett ghad-decizjoni li trid tiehu I-Prim Awla kif hawn
fuqg msemmi; u,

c) tordna illi fkaz ta’ kontinwazzjoni tal-kawza 639/2018JVC u fkaz ta’ ezitu
pozittiv ghall-hnemmhekk rikorrenti, huma ma ghandhomx jenforzaw kwalsiasi
decizjoni definittiva gabel ma jirrikorru ghall-permess minn din il-Qorti.

Digriet moghti in camera illum, il-Gimgha, 26 ta’ April, 2024.

lan Spiteri Bailey Amanda Cassar
Onor. Imhallef Deputat Registratur
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