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MC Trustees (Malta) Limited (C 48412)
(‘l-appellata’)

vs.

Malta Financial Services Authority
(‘l-appellanta’)

lI-Qorti,

Preliminari

1. Dan huwa appell maghmul mill-Malta Financial Services Authority [minn
issa’l quddiem ‘I-Awtorita appellanta’], mid-decizjoni tat-Tribunal Dwar Servizzi
Finanzjarji [minn issa ’| quddiem ‘it-Tribunal’] tal-5 ta’ Lulju, 2023, [minn issa’l

guddiem ‘id-decizjoni appellata’], fejn iddecieda l|-appell tas-socjeta MC
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Trustees (Malta) Limited (C 48412) [minn issa ‘'l quddiem ‘is-socjeta appellata’]

kif gej:

“65. On the basis of the above the Tribunal has no other option than to consider the
Decision taken by the Authority as being defective and hence null and void.

On the basis of the above, the Tribunal finds that the Authority acted in breach
of the provisions of Article 11 of Chapter 330 of the Laws of Malta and hence
upholds the plea raised by the Appellant, namely that there is a lack of due
process and impartiality in the manner in which the Authority determines the
action that it takes against a regulated entity, and hence considers the Decision
as null and void.

On the basis of the above, the Tribunal need not enter into the merits of the
other pleas raised by the Appellant in its Appeal.

For the avoidance of any doubt, this decision should be reflected in any public
pronouncements made or issued by the Authority in relation to the Decision.

Costs are to be borne by the Authority.”

Fatti

2. Is-soc¢jeta appellata kienet giet registrata hawn Malta fil-11 ta’ Dicembru,
2009, u fl-4 ta’ Frar, 2010 kienet giet awtorizzata mill-Awtorita appellanta
sabiex tagixxi bhala amministratur ta’ skema tal-irtirar. B’hekk hija saret I-
amministratri¢i ta’ zewg skemi tal-irtirar personali, wahda minnhom maghrufa
bl-isem ‘MCT Malta Private Retirement Scheme’, li kienet inghatat il-licenzja
minghand |-Awtorita appellanta fid-19 ta’ Frar, 2010, u I-ohra ‘MCT Maltese
Retirement Scheme’, li nghatat il-licenzja mill-istess Awtorita appellanta fil-31
ta’ Dicembru, 2013, fejn giet ukoll awtorizzata tamministra |-attivitajiet ta’
skema tal-irtirar mwaqqfa bhala trust. Fit-22 ta’ Frar, 2021, |-Awtorita

appellanta baghtet minded letter lis-socjeta appellata, fejn infurmatha li hija
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kienet ikkonstatat diversi kontravenzjonijiet waqt I-investigazzjoni li hija kienet
ikkonduciet, u ghaldaqgstant kienet gieghda tipproponi li tigi mposta multa
kumulattiva ta’ €160,000. Fl-istess ittra, is-socCjeta appellata giet infurmata
wkoll li hija kienet gieghda tinghata l-opportunita taghmel is-sottomissjonijiet
taghha, liema sottomissjonijiet effettivament saru fit-23 ta’ Marzu, 2021.
Sussegwentement permezz ta’ ittra tas-16 ta’ April, 2021, |-Awtorita appellanta

kkomunikat id-decizjoni taghha lis-socjeta appellata fejn inghad kif gej:

“On the basis of the abovementioned breaches and after careful deliberation and
consideration of all the cirumstances of the case including the Representations
provided by the RSA, the Authority is of the view that the Representations do not
justify a reconsideration of the MFSA’s minded position as indicated in the Authority’s
letter of 22 February 2021.

In this regard, the Authority decided to proceed with the imposition of an
administrative penalty of one hundred and sixty thousand Euro (€160,000) on MCTM
in terms of the powers granted to the Authority as per Article 17(6) of the Special
Funds (Regulation) Act; Article 46 of the Retirement Pensions Act; and Article 51(7) of
the Trusts and Trustees Act.

In determining the quantum of this penalty, the MFSA has taken into consideration,
amongst others, the gravity and duration of the infringements, the aspect of
proportionality, the level of cooperation and the measures in place to prevent such
infringements. In this regard, the administrative penalty has been determined as
follows:

Relevant Law Administrative Penalty

Part B 2.3.1 of the Standard €20,000
Operational Conditions for
Retirement Scheme
Administrators

Part B 2.6.4 (g) of the Standard €20,000*
Operational Conditions for
Retirement Scheme
Administrators
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Part B 2.7.1 of the Standard
Operational Conditions for
Retirement Scheme
Administrators

Part B 2.7.2 (a) of the Standard €20,000*
Operational Conditions for
Retirement Scheme
Administrators

Licence Conditions applicable to
MCTM and MCT Malta Scheme
Article 21(1) & (2) of the Trusts & €50,000*
Trustees Act

Paragraph 6.0 of the Trustees

Code of Conduct

Article 19(1)(l) of the Special Funds €20,000
(Regulation) Act

Part B 1.4.4 of the Pension Rules €30,000
for Service Providers

Total €160,000

*Although the Authority has found MCTM to have breached more than one requirement, for the
purpose of determining the administrative penalty, the identified breaches were considered as
one breach.

In terms of Article 16(8) of the MFSA Act and Article 46(4) of the Retirement Pensions
Act, and as part of the Authority’s standard enforcement policy, and administrative
sanction or measure, of whatever type, will be published on the MFSA’s website and
in such other medium as may be deemed warranted in accordance with the MFSA’s
publication policy.”

Mertu

3. Is-soc¢jeta appellata appellat minn dik id-decizjoni quddiem it-Tribunal fl-
14 ta’ Mejju, 2021, fejn talbet sabiex id-decizjoni tal-Awtorita appellanta tigi
ddikjarata nulla jew tigi mibdula. L-aggravji li ressget huma s-segwenti: (a)
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b’mod preliminari, il-process shih |i permezz tieghu giet imposta I|-penali

amministrattiva, kien wiehed leziv tad-dritt taghha ghal smigh xieraq; (b) il-

penali amministrattiva kienet sproporzjonata u manifestament ingusta; (¢) fil-

mertu, l-allegati nuqqasijiet kienu infondati fil-fatt u fid-dritt.

4.

allegazzjonijiet tas-socjeta appellata kienu infondati fil-fatt u fid-dritt ghal dawk

L-Awtorita appellanta wiegbet fil-15 ta’ Gunju, 2021, fejn sostniet li |-

ir-ragunijiet li hija tghaddi sabiex tfisser, u ghaldagstant l-appell taghha kellu jigi

michud, bl-ispejjez kontra s-socjeta appellata.

Id-decizjoni appellata

5.

It-Tribunal ikkonstata u ddecieda kif ge;j:

“Preliminary Pleas:

Lack of Fair Hearing and Due Process — Manifest Unfairness
Lack of Impartiality

10.

11.

12.

The Tribunal will address the two preliminary please together.

In its first plea, the Appellant raised breach of its fundamental right to a fair
hearing in the determination of its own civil rights and obligations as protected
by Article 39(2) of the Constitution of Malta and Article 6 (Right to a Fair Trial)
of the European Convention on Human Rights (“ECHR”). The Appellant
maintains that the manifest breach of the Appellant’s fundamental right to a
fair trial constitutes “manifest unfairness” thereby giving a right of Appeal
before this Tribunal under Article 21(9)(b) of the Malta Financial Services
Authority Act (Chapter 330 of the Laws of Malta) (“the Act”) on the basis of
which this Tribunal has the power to annul the Decision under Article 21(13)(a)
of the Act.

The Appellant argues that the unfairness of MFSA’s Decision is further
aggravated by the way MFSA dealt with the Appellant and reached its
“conclusions” within unrealistic timeframes.
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13. The Appellant refers to the fact that in its Minded Letter the Authority refers
to “discussions held during a compliance visit carried out by the Authority at
MCTM offices in July 2016” and on the basis of these discussions (and
documentation provided by the Appellant to the Authority), the Authority
found the Appellant to be in breach of a number of its standard license
conditions issued in terms of the Special Funds (Regulation) Act (now repealed)
and the RPA as well as provisions of the TTA.

14. Itis however clear that in its first plea, the main contestation of the Appellant
is based on the fact that the discretionary excessive penalties imposed by the
Authority are intrinsically criminal sanctions which must be judged and
determined by a ‘court’ (and not by the Authority) in order to ensure that the
person so charged is afforded a fair hearing within a reasonable time by an
independent and impartial court established by law in terms of Article 39 of
the Constitution.

15. The Appellants refer to the judgements in the names Angelo Zahra vs Prim
Ministru and Rosette Thake noe. et v. Kummissjoni Elettorali et.

16. The Appellants therefore claim that the decision-making process lacked the
proper guarantees for a fair hearing and the principles of natural justice (the
right to a fair hearing, amongst others). Furthermore, the Appellants submit
that the whole process impinges on its right to a fair hearing because it has
been found guilty by the Authority acting as judge and prosecutor only being
given the opportunity to defend itself against an already declared pre-
determined minded position by its adjudicator that brought the charges
against it.

17. The Appellant also argues that that it was not privy to any opinions,
recommendations or documentary evidence which formed part of the
Authority’s investigation which led to the imposition of the fine and this fact
alone goes against the principles of ‘transparency’ and ‘equality of arms’
which are fundamental to the right to a fair hearing.

18. The Appellant reserved the right to request the Tribunal to order that the
Appellant’s file and its content is made available to this Tribunal and the
Appellant (fn. 10. No such request was made. However the Authority
presented its evidence and the officers whose affidavit the Authority presented
were duly cross-examined. Furthermore the said affidavits were accompanied
by a number of documents.)
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19. In its second plea, the Appellant argues that the investigative and decision-
making bodies of the MFSA overlap, leaving no room for real impratiality in
the whole process. Accordingly, the whole process is in breach of the principles
of natural justice and of the constitutionally protected fundamental right to a
fair hearing also because the unit within the MFSA which investigated the
Appellant forms part of the same body that in turn evaluated that unit’s same
findings and the Appellant’s representations with a view to reaching the
Decision.

20. The Authority rebutted both pleas by arguing that the grievance raised by the
Appellant in this respect is not aimed at the Authority, but aimed at the
legislation in virtue of which the Authority acted. The Authority thus argued
that the Tribunal does not have the competence or jurisdiction to determine
such a grievance and referred to the decision of the Tribunal of the 28% of
September 2012, in the case Christopher Pace vs L-Awtorita Ghas-Servizzi
Finanzjarji ta’ Malta wherein it was in fact held that:

“...I-lanjanza tal-appellant hija kontra dawk id-disposizzjonijiet tal-ligi li jaghtu
lill-Awtorita s-setgha li tagixxi kif agixxiet. ...B’konsegwenza ta’ dan, |-
allegazzjoni tal-appellant ma tirrigwardax I-eghmil tal-Awtorita per se, izda I-
ligi li tawtorizza u tezigi dawk l-eghmil. ...[din il-materja] ma tista’ gatt tigi
deciza minn dan it-tribunal. Dik li ged jissolleva I-appellant hija kwistjoni dwar
il-konformita tad-disposizzjonijiet tal-ligi relattivi mal-Kostituzzjoni u mal-
Konvenzjoni Ewropea, liema kwistjoni hija mil-ligi espressament riservata
ghall-grati ta’ gurisdizzjoni kostituzzjonali.”

21. Without prejudice to its argument that the Tribunal lacks the jurisdiction to
analyse this matter, the Authority still noted that all the reasons and facts on
the basis of which the Authority was minded to impose the administrative
penalty were communicated to the Appellant in the Minded Letter. The fact
that the Authority was not convinced to change its mind following the
Representations should not be taken to imply that the Authority had already
taken its decision before communicating the Minded Letter to the Appellant.

22. The Authority also remarked that there were other instances wherein the
Authority was convinced otherwise following receipt of an appellant’s
representations, however, this was not the case with regards to the case under
examination and this “as this Tribunal is aware” (fn. 11 No evidence was
presented in these proceedings as to which cases the Authority referred to in
its reply to this Appeal).
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23. The Authority further referred to the built safeguards and structures
specifically designed to ensure a fair hearing and that the organ of the
Authority deciding on the imposition of the penalty is different from those
persons who would have investigated the case in question. In this particular
case, a review was first carried out by the Insurance and Pensions Supervision
function after which the matter was then referred to the Enforcement function
to assess whether there are grounds which merit the taking of Enforcement
action, and the decision was eventually taken by the Executive Committee.

24. The Tribunal is being requested to determine that the actions of the Authority
breach its fundamental human rights and effectively order that the said
actions are deemed as null and void.

25.  The Tribunal refers to:

Article 46 of Chapter 514 of the Laws of Malta (RPA) which states the
following:

Without prejudice to any other powers assigned to the competent authority
in terms of this Act, where a licence holder or an officer, or any other person
responsible for a licence holder contravenes or fails to comply with any of the
conditions imposed in a licence and, or where the competent authority is
satisfied that a person’s conduct amounts to a breach of any of the provisions
of this Act, regulations or Pension Rules made thereunder, including failure to
cooperate in an investigation, the competent authority may by notice in
writing and without recourse to a court hearing impose on the licence holder,
officer and, or any other person, as the case may be, an administrative penalty
which may not exceed one hundred and fifty thousand euro (€150,000) in
respect of each infringement or failure to comply, as the case may be and,
where such infringement or failure to comply continues, a further penalty not
exceeding one hundred and sixteen euro (€116) for each day during which the
infringement or failure to comply continues.

Article 17(6) of the Special Funds (Regulation) Act (Chapter 450 (fn. 12
Repealed by Chapter 514)):

Where a retirement funds administrator or retirement scheme administrator
contravenes or fails to comply with any of the conditions imposed under this
article, the Authority may without recourse to a court hearing impose an
administrative penalty which may not exceed ninety-three thousand and one
hundred and seventy-four and ninety-four cents (93,174.94).

Article 51(7) of the Trusts and Trustees Act (Chapter 331):
a) Without prejudice to any other powers assigned to the Authority in terms

of this Act, where a trustee, or a director of a trustee company or any other
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person entrusted with the management and administration thereof, or any
other person having obligations with respect to the trustee, contravenes or
fails to comply with any of the conditions imposed in an authorisation issued
under article 43, or the conditions imposed in article 43A, or the conditions
imposed by the Authority upon registration in accordance with article 43B,
and, or where the Authority is satisfied that the trustee’s or the person’s
conduct amounts to a breach of any provisions of the Act, regulations or rules
issued thereunder, or of any directive, obligations or other requirement made
or given by the Authority, including failure to cooperate in an investigation,
the Authority may by notice in writing and without recourse to a court
hearing, impose an administrative penalty which may not exceed one
hundred and fifty thousand euro (€150,000) for each infringement or failure
to comply, as the case may be.

(b) Administrative penalties or other measures that may be imposed by the
Authority on a trustee or any of thepersons referred to in paragraph (a) as
may be specified, may be imposed in the form of a fixed penalty, a daily
penalty, or both.

26. All the above-quoted Acts nominate the Appellate Authority as the Authority
or the Competent Authority referred to in the above-quoted articles.

27. The Decision subject of this Appeal was taken by the Authority on the strength
of the powers granted to it by the above-quoted laws. Hence, the request of
the Appellant effectively means that the Tribunal is being requested to
determine that the Authority breached the Appellant’s rights when it acted
according to the powers conferred to it at law.

28. The Court of Appeal in the case Smash Communications Limited vs. L-
Awtorita tax-Xandir et. (fn. 13 481/2004 delivered on the 24™ June 2016)
held:

10. L-Argument tal-konvenuti huwa validu. Huwa minnu illi, taht I-art.
469A(1)(a) tal-Kodi¢i ta’ Organizzazzjoni u Proc¢edura Civili, il-qorti fil-
kompetenza “ordinarja” taghha tista’ thassar ghemil amministrattiv jekk dan
“jikser il-Kostituzzjoni”; madankollu, dik il-gurisdizzjoni tolqot bis I-ghemil
amministrativ u mhux il-ligi li tahtha jsir, b’mod illi, jekk I-ghemil ikun sar kif
tridu I-ligi meta I-ligi ma thalli ebda diskrezzjoni dwar kif ghandu jsir dak I-
ghemil amministrattiv, il-gorti ma tistax tghid illi I-ligi ghandha titgies li ma
ghandhiex effett, ghax dak tista’ taghmlu biss fil-kompetenza “kostituzzjonali”
taghha, u langas ma jkollha I|-possibilita li tinterpreta I-ligi ordinarja b’'mod
“konformi” mal-Kostituzzjoni jekk dik l-interpretazzjoni ma tkunx possibbli
minghajr ma, effettivament, tghid illi I-ligi ma tiswiex. Dan ma jfissirx illi meta
I-ligi taghti diskrezzjoni u |-Awtorita tingeda b’dik id-diskrezzjoni b’mod li
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jikser il-Kostituzzjoni dak I-ghemil ma jistax jithassar taht l-art. 469A(1)(a),
ghax diskrezzjoni moghtija b’ligi xorta tista’ tingeda biha b’'mod li jikser il-
kostituzzjoni; li jfisser hu illi, jekk il-ligi ma thallix ghazla dwar kif [-Awtorita
ghandha timxi, hija biss il-qorti fil-kompetenza taghha kostituzzjonali li tista’
thassar dak I-ghemil billi tghid illi I-ligi ma ghandhiex ikollha effett.

11. In¢identalment, ghandu jinghad illi I-Prim’Awla tal-Qorti Civili ghandha s-
setgha, taht l-art. 46(3) tal-Kostituzzjoni, illi tassumi kompetenza
“kostituzzjonali” wkoll f'kawza “ordinarja”, izda fil-kaz tallum dan ma
ghamlitux, x’aktarx ghax il-kwistjoni ta’ ksur tal-Kostituzzjoni ma “gamitx”
wagt il-proceduri izda kienet effettivament wahda mill-premessi tal-talbiet
tal-attri¢i mill-bidunett tal-kawza u ghalhekk il-kwistjoni kellha titgajjem ab
initio b’rikors kostituzzjonali.

12. Naturalment, dan kollu jiswa jekk tassew il-konvenuti mxew kif trid il-ligi
u ma kellhomx ghazla li jimxu mod iehor; ghalhekk imiss issa li naraw jekk il-
konvenuti tassew imxewx kif trid il-ligi — kif geghdin jghidu huma —jew imxewx
ma’ “konvenzjonijiet” mahluga “abuzivament’ minnhom stess, kif tghid
Smash.

13. Il-kwistjoni mela hi jekk il-konvenuti setghux jimxu mod iehor flok ma
tinhareg |-akkuza minn organu tal-Awtorita — fil-kaz tallum mill-Kap Esekuttiv
taghha — biex tinghata decizjoni fuq dik I-akkuza mill-istess Awtorita. Qari tal-
art. 41 tal-Kap. 350 juri illi hija effettivament |-Awtorita |i tohrog “avviz ta’
akkuza” u li tiddeciedi dwar dik I-akkuza. Ghalhekk ma setax isir mod iehor
hlief illi jinghata I-“avviz ta’ akkuza” mill-Awtorita jew minn organu taghha
sabiex eventwalment l-istess Awtorita tiddeciedi jekk hemmx htija taht I-
akkuza wara li “tosserva l-garanziji ta’ smigh xieraq u fil-pubbliku”. Fi kliem
iehor, l-akkuza ma setghetx inharget minn xi persuna jew korp iehor |li ma
jkunx parti mill-Awtorita, kif effettivament tghid illi kellu jsir is-sentenza
appellata.

14. Ghalhekk, ghar-ragunijiet moghtija fuq, is-sentenza tal-ewwel qorti
effettivament hija “disapplikazzjoni” tal-ligi, haga li I-gorti fil-kompetenza
“ordinarja” taghha ma setghetx taghmilha. Dan l-aggravju tal-konvenuti
ghalhekk ghandu jintlaga’ u ma jibgax mehtieg li ngisu |-aggravji I-ohra.

29. Itis thus clear that in as much as Ordinary Court cannot deem an authority as
having acted in breach of a person’s rights when it applied the law, likewise,
this Tribunal is not vested with the jurisdiction to determine the matter raised
by the Appellant in its first two pleas, since it is clear that the Appellate
Authority acted in accordance with the provisions of Article 17(6) of the Special
Funds (Regulation) Act, Article 46 of the Retirement Pensions Act and Article
5(7) of the Trusts and Trustees Act when it imposed the penalty on the
Appellant.
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On the basis of the above, the first two pleas of the Appellant, in so far as
they relate to the powers of the Authority, are being rejected.

30. The other facet of the said prelimary pleas when read together, is the lack of
due process and impartiality in the manner in which the Authority determines
the action that it takes against a regulated entity.

31. The procedure used by the Authority in this case was initiated by a site visit
which occurred in 2016 and continued with internal investigations, exchanges
and sharing of information with the Appellant, the issue of a minded letter,
the reply of the Appellant to the said minded letter and the issue of the
Decision.

32. The Appellants argue that the simple fact that the Minded Letter was issued
years after the site visit is certainly indicative of a haphazard approach by the
Appellate Authority. Furthermore the Appellant argues that the way the
investigations were carried out and the referral to the Executive Committee of
the Authority for it to issue a Minded Letter, which Committee would ultimtely
also issue the Decision, breaches the rights of the Appellant since the decision
is not taken by an Impartial decision taker.

33. The Authority referred to the built safequards and structures specifically
designed to ensure a fair hearing and that the organ of the Authority deciding
on the imposition of the penalty is different from those persons who would
have investigated the case in question. In this particular case, a review was
first carried out by the insurance and Pensions Supervision function after which
the matter was then referred to the Enforcement function to assess whether
there are gorunds which merit the taking of Enforcement action, and the
decision was eventually taken by the Executive Committee.

34. The Tribunal considers that the powers of the Appellate Authority are
entrenched in Article 4 of Chapter 330 of the Laws of Malta. The said powers
include the power to regulate, supervise and monitor as well as the power to
enforce.

35. Article 5(1) of Chapter 330 then states that the main organs of the Authority
are the Board of Governors, the Executive Committee and Directorates as may
be established by the Board of Governors from time to time.

36. Article 9(1) of Chapter 330 states:

The Executive Committee shall be responsible for the implementation of the
strategy and policies of the Authority, for the approval of regulation, for the
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approval of and for the issuing of licences and other authorisations, and for
the monitoring and supervision of persons and other entities licensed or
authorised by the Authority in the financial services sector, for the
enforcement of the regulatory framework in the financial services sector, for
carrying out the day-to-day management and the finances of the Authority
including human resources and ancillary services, and for the general
coordination of the Authority’s administrative affairs.

37. Finally, Article 11(1) of Chapter 330 states:

The Enforcement Decisions Committee shall decide or take such action as it
considers appropriate, promptly and without delay, in relation to any
recommendation for enforcement action brought before it by the Chief
Officer responsible for Enforcement or any other official from the Directorate
responsible for enforcement;

38. According to Article 11(12) of Chapter 330, the said Committee shall be
considered as independent from the Board of Governors and the Executive
Committee and according to Article 11(8), before arriving at a decision, it must
notify the entity subject of the enforcement action of the intended action, with
the said entity given a time to respond.

39. Inits additional note of submissions, the Authority concedes that the Decision
was taken by the Executive Council and not the Enforcement Decisions
Committee, but refers to Article 11(1) which states:

Provided that the Executive Committee may take any enforcement action
itself if:

(a) it considers that, in the particular case, the action proposed should occur
before it is practicable or possible to convene the Enforcement Decisions
Committee; or

(b) it considers that, in the particular case, an urgent decision on the proposed
action is necessary to protect the interests of consumers.

40. The Authority argues that on the basis of the afore-mentioned proviso to

Article 11(1) the Executive Committee is authorised to take enforcement
action itself.

41. The Provisions of the current Article 11 were introduced through Article 9 of
Act VIl of 2019 and the said Act came immediately into force upon its
enactment (fn. 14 29" March 2019).

42. Hence, one would expect that immediately after the introduction of Article 11,
the Enforcement Decisions Committee would have been established and its
members appointed by the Board of Governors (fn. 15 Vide Article 11(4) and
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11(5)). The Executive Committee, with the approval of the Board of Governors,
should have established a detailed remit for the Enforcement Decisions
Committee (fn. 16 Vide Article 11(3)). In reality, through the powers granted
to it through the provisions of Article 11(3), on the 22" December 2022, the
Executive Committee issued the Policy Document on Non-Material
Enforcement Action. To date there is no evidence that the Enforcement
Decisions Committee is actually appointed (fn. 17
https://www.mfsa.mt/about-us/enforcement-decisions-committee/) and

from the further submission made by the Authority in its additional note of
submission it would seem that this Committee has not been yet appointed.
Neither does it seem that there is any detailed remit document as required
under the provisions of Article 11(3).

43. The Decision in this case was issued on the 16" April 2021 and the Minded
Letter was issued on the 22" February 2021. The latter was signed by the Chief
Officer of Enforcement whereas the Decision was attached to a letter issued
by the same Chief Officer of Enforcement.The Decision contains no information
as to which organ of the Authority considered the submissions of the
Appellant, or which organ actually decided on the matter. Neither does it
contain any reference to any date when it was taken and is seemingly
unsigned.

44. The minded letter refers to a meeting held at the offices of the Appellant in
July 2016, and clearly the investigation by the Authority into the manner
through which the Appellant was carrying out its activities started prior to the
said site visit and continued after. The Minded Letter was issued 4 years after
the site visit. At no stage did the Authority provide any evidence to sustain its
argument that the Executive Committee had to take action itself because ‘in
the particular case, the action proposed should occur before it is practicable
or possible to convene the Enforcment Decisions Committee; or ... in the
particular case, an urgent decision on the proposed action is necessary to
protect the interests of consumers.”

45. The above-listed timelines also clearly indicate that there was no objective
reason why the Authority, through its Executive Committee, should have used
the exceptional procedures established in the Proviso to Article 11(3) rather
than the procedure established in the rest of Article 11.

46. It is pertinent to note that the appointment of the Enforcement Decisions
Committee falls completely within the remit of the Authority in that its
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members are appointed by the Board of Governors (fn. 18 Vide Article 11(2))
of the Authority. Hence the Authority certainly cannot claim that it was not
practical or possible to convene the Enforcement Decisions Committee (fn. 19
Article 11(1), Proviso (a)). If that were the case then the Authority would easily
circumvent all the procedures involving the Enforcement Decisions Committee
simply by not appointing such a Committee.

47. Furthermore, the exceptional procedure established in the Proviso to Article
11(1) is clearly related to “the particular case” that is being determined rather
than to generic circumstances.

48. Having established that the Proviso to Article 11(1) does not apply to this
particular case, the Tribunal has to now determine whether the fact that the
Executive Committee determined the matter involving the Appellant, rather
than the Enforcement Decisions Committee, impinges on the validity of the
Decision.

49. Prior to the enactment of Act VIl of 2019, the enforcement powers of the
Appellate Authority were exclusively vested in the Executive Committee. As
from 2019, the powers of the Executive Committee in relation to supervision
and enforcement did not really change since according to Article 9(1):

“The Executive Committee shall be responsible for the implementation of the
strategy and policies of the Authority, for the approval of regulation, for the
approval of and for the issuing of licences and other authorisations, and for
the monitoring and supervision of persons and other entities licensed or
authorised by the Authority in the financial services sector, for the
enforcement of the regulatory framework in the financial services sector, for
carrying out the day-to-day management and the finances of the Authority
including human resources and ancillary services, and for the general
coordination of the Authority’s administrative affairs.”

50. On the otherhand, the Enforcement Decisions Committee, which is certainly
not a sub-committee of the Executive Committee (fn. 20 This is a matter of bad
legislative drafting since Article 2 describes the Enforcement Decisions
Committee as a sub-committee of the Executive Committee, when this is
clearly not the case since this is not a sub-committee of the Executive
Committee appointed under Article 9(2) of Chapter 330. Also the Enforcement
Decisions Committee must report about its progress to the Board of Governors
and acts independently from the Board of Governors and the Executive
Committee in accordance with Article 11(12)), was give a very specific remit
as specified in Article 11(1):
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“The Enforcement Decisions Committee shall decide or take such action as it
considers appropriate, promptly and without delay, in relation to any
recommendation for enforcement action broguht before it by the Chief
Officer responsible for Enforcement or any other official from the Directorate
responsible for enforcement:”

51. The provisions of the law are clear enough and the Authority clearly acted in
breach of the provisions of the law when it simply ignored the provisions of
Article 11, by first failing to appoint the Enforcement Decisions Committee,
and then by failing to recognise the distinction between the roles of its
Executive Committee and the Enforcement Decisions Committee.

52. It is quite clear that as from the date of the coming into force of Act VIII of
2019, the Authority had to refer decisions relating to enforcement to the
Enforcement Decisions Committee. This was certainly not done in this
particular case.

53. The provisions of Article 11 and more specifically the role, functions and
powers of the Enforcement Decisions Committee, were intended to create a
system through which decisions are taken by a committe that is deemed as
independent and distinct from the Board of Governors and the Executive
Committee of the Authority. The Tribunal will not delve into whether this
mechanism has the necessary safeguards to ensure that the principles of
natural justice are observed since this matter goes beyond the remit of this
Tribunal, and more specifically goes beyond the remit of this Appeal. The
principle however remains that in this case, the procedures established under
article 11 of chapter 330 of the Laws of Malta were not observed.

54. As already explained, the Enforcement Decisions Committee is not a sub-
committee of the Executive Committee. Hence one cannot certainly argue that
the decision was infact taken by the competent organ within the Authority
rather than a sub-committee of the competent organ. Neither can one argue
that the Enforcement Decisions Committee has not been vested with the
exclusive jurisdiction to take enforcement action on matters falling under the
supervision of the Authority other than in the limited and exceptional
circumstances listed in the Proviso to Article 11(1) and the minor matters listed
in Article 11(3).

55,  This failure tantamounts to a serious breach by the Authority and a departure
from the provisions of Chapter 330 of the Laws of Malta. The action taken
against the Appellant is of a serious nature not only because of the value of
the penalty imposed, but also because of the subjective assessment made by
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the Authority in relation to the manner through which the Appellant operated
its licensed activity.

56. The Authority is responsible for this failure of observance of the law and, as
already explained, the failure to refer the matter to the Enforcement Decisions
Committee in accordance with the provisions of Article 11 cannot be justified.

57. David Fabri (fn. 21 Studies in Maltese Regulation: Financial Services Law,
2022) notes that:

“The power and the right to impose administrative sanctions, including the
withdrawal of licences and the imposition of penalties, against licence-holders
and others are one of the most important parts of the armoury in the hands
of astrong regulatory agency. Throughout its existence since 1988, this power
was always vested in the Executive Committee, or in the Supervisory
Committee which had for some years replaced it ... ...

New Article 11 introduced a few years back purported to change this situation
and added a new organ wherbey the regulators were no longer empowered
to issued administrative sanctions directly themselves, but could henceforth
only issue recommendations. The Enforcement Decisions Committee (EDC) ...
was set up to receive these recommendations and decide upon them. This
way, the MFSA could shed the accusation, often made, that the Executive
Committee was acting as the proverbial prosection, judge and jury.
Enforcement decisions were now to be taken by a different body whose sole
function was to receive, accept or reject such recommendations.” (fn. 22 Pp.
41)

The same Authority whilst being very criticial, and rightly so, of the drafting
and incoherence of certain provisions regulating the Enforcement Decisions
Committee, clearly concludes that the role of the said Committee is intended
to create a create demarcation or roles and duties within the Authority — “The
EDC is not just another debating committee, but has a special, specific and
very significant role and powers. It is now the most important enforcement
decision-taker within the MFSA.” (fn. 23 Supra pp.42)

58. Procedural rules are intimately connected to the rules of Natural Justice and
procedural ultra vires may lead to consequences in relation to the validity of
the decision take. “In public law, a requirement may be “mandatory” or
“directory”. A breach of a directory norm does not bring about the nullity of
the administrative act, but that of a mandatory one does.” (fn. 24 Tonio Borg,
Maltese Administrative Law, 2021, pp. 173)

59. In Denise Buttigieg vs Rector University of Malta (fn. 25 First Hall Civil Court
per Mr. Justice N. Cuschieri decided on the 22n December 2003) the Court held
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that failure in an examination on a subject that was not declared in writing to
be a core subject, was declared without effect:

“Mill-banda I-ohra perd mil-lat purament legali ma jistax jigi njorat il-fatt li,
kuntrarjament ghal dak stipulat fir-regolament numru 10, ma rrizulta minn
imkien in iscriptum li dak is-suggett huwa wiehed obbligatorju. Dan ir-
regolament jirrikjedi f'termini espressi u cari li fil-katalogu jkun hemm indikat
is-suggetti megjusa bhala obbligatorji, u in mankanza ta’ dan, ma jistax
jinghad in stricto jure li xi study unit huwa obbligatorju fit-termini tar-
regolament imsemmija maghmula mill-istess Universita.

Ir-ratio legis f'dan ir-rigward huwa manifest u cioe’ li dawk I-istudy units i
huma obbligatorji u li ghalhekk fughom tiddependi |-hajja universitarja tal-
istudenti fil-korsijiet rispettivi jkunu indikati f'mod c¢ar, u li l-obbligatorjieta
taghhom tkun tirrizulta inekwivokabilment bil-miktub; b’hekk ikunu maghrufa
lil min, u verifikabbli minn, kull min hu involut u interessat, bil-konsegwenza li
tigi eliminata sitwazzjoni ta’ incertezza li tista’ tkun ta’ pregudizzju ghall-
istudenti. Ir-regolament jirrikjedi espressament li s-suggett jigi ndikat bhala
obligatorju fil-katalogu ppubblikat, u ghalhekk mhux suffi¢jenti li fil-bidu, jew
matul, is-sena I-ghalliema jinformaw lill-istudenti verbalment li dawk is-
suggetti elenkati fil-handout huma obbligatorji in toto jew in parte.”

60. In Attard vs Prof. Roger Ellul Micallef noe (fn. 26 Court of Appeal 4" March
1998), the Court declared null a change in admission requirements to a
University Course, since the changes were not done through the enactment of
subsidiary legislation as mandated by law.

61. The failure to observe the provisions of Article 110(1) of the Constitution in
relation to disciplinary proceedings against public officers through the Public
Service Commission renders the action null (fn. 27 Denis Tanti vs Prim Ministru
et, Court of Appeal 16" November 2004) .

62. The UK Court of Appeal in the case Bradbury vs Enfield LBC (fn. 28 Decided on
the 23 August 1967 (1WLr 1311) held:

“It is imperative that the procedure laid down in the relevant statutes should
be properly observed. The provisions of the statutes in this respect are
supposed to provide safeguards for Her Majesty’s subjects. Public Bodies and
Ministers must be compelled to observe the law; and it is essential that
bureaucracy should be kept in its place.

63. Similarly there are numerous other examples where the failure to observe
mandatory procedures were deemed as null by the UK Courts (fn. 29
Administrative Law, Wade 7 Forsyth 11th Edit) pp. 185 et seq).
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64. Itis amply clear that in accordance with the provisions of Article 11 of Chapter
330 of the Laws of Malta, matters relating to enforcement had, as from March
2019, to be referred and determined by the Enforcement Decisions Committee.
This procedure is mandatory in nature and the failure to observe the provisions
of the law and this specific requirement, impinge on the validity of the
Decision.”

L-Appell

6. L-Awtorita appellanta intavolat ir-rikors tal-appell taghha fil-25 ta’ Lulju,
2023, fejn qieghda titlob ghar-revoka tad-decizjoni appellata, bl-ispejjez kontra
s-socjeta appellata, billi wkoll il-Qorti tibghat lura I-atti tal-appell quddiem it-
Tribunal sabiex dan jiddeciedi I-bqgija tal-aggravji taghha. Tghid li I-aggravji
taghha huma dawn: (i) id-decizjoni appellata hija ultra vires u t-Tribunal ma
kellu I-ebda setgha sabiex ta dik id-decizjoni; (ii) id-decizjoni appellata hija wkoll
ultra vires ghaliex hija lagghet aggravji li kienu ta’ natura kostituzzjonali; (iii) it-
Tribunal kien skorrett meta qajjem il-punt in kwistjoni ex officio, u qgiesu bhala
wiehed ta’ ordni pubbliku; (iv) it-Tribunal kien zbaljat meta ddikjara li d-
decizjoni taghha kienet nulla minhabba nuqgas ta’ harsien ta’ rekwizit
procedurali; u (v) hija ma kellhiex l-opportunita li tiddefendi ruhha kontra |-
eccezzjoni li saret mit-Tribunal ex officio, filwaqt li s-suppozizzjonijiet tat-

Tribunal ma kienux jistriehu fuq prova.

7. Is-socjeta appellata wiegbet fis-7 ta’ Novembru, 2023 fejn issottomettiet
li d-decizjoni appellata ghandha tigi kkonfermata, u |-appell odjern michud, bl-

ispejjez kontra |-Awtorita appellanta.
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Konsiderazzjonijiet ta’ din il-Qorti

8. Din il-Qorti ser tghaddi sabiex tikkunsidra l-aggraviji li gieghda tressaq |-
Awtorita appellanta, u dan fid-dawl ta’ dak li ddecieda t-Tribunal, u mehud in

konsiderazzjoni s-sottomissjonijiet maghmulin mis-soc¢jeta appellata.

9. L-Awtorita appellanta tibda billi filwaqgt li tirrileva li I-kompetenza tat-
Tribunal hija limitata skont kif jipprovdi s-subartikolu 21(9) tal-Att dwar I-
Awtorita ghas-Servizzi Finanzjarji ta’ Malta, tissottometti li t-Tribunal ikkunsidra
u laga’ zewg aggravji li kienet ressget quddiemu s-so¢jeta appellata hekk
imsejha ‘PRELIMINARY PLEAS’, fejn qabel xejn din kienet iddikjarat li “The
Appellant respectfully submits that the whole process impinges on the
Appellant’s right to a fair hearing for the following reasons”, u ttrattathom
bhala “Lack of Fair Hearing and due Process — Manifest Unfairness” u “Lack of
Impartiality”. Issostni |li dawn m’huma xejn ghajr ilmenti ta’ xejra
kostituzzjonali, u ghalhekk ecécepiet li t-Tribunal m’ghandux kompetenza
jikkunsidrahom. L-Awtorita appellanta minn hawn ghaddiet sabiex spjegat il-
process li kien sehh quddiem it-Tribunal, fejn wara li I-pro¢eduri kienu gew
differiti ghas-17 ta’ Mejju, 2023 ghal decizjoni, u sahansitra gew ipprezentati n-
noti ta’ sottomissjonijiet rispettivi tal-partijiet fil-15 ta’ Mejju, 2023, jumejn
gabel il-jum li fih kellha tinghata d-decizjoni tat-Tribunal, dan hareg digriet fejn
issospenda |-prolazzjoni tad-decizjoni. Tghid li fl-imsemmi digriet, it-Tribunal
ghamel riferiment ghaz-zewg aggravji preliminari appena msemmija, u filwaqt
li kkunsidra d-disposizzjonijiet tas-subartikolu 11(1) tal-Kap. 330, stqarr li “the
procedures used by the Authority and the compliance or otherwise of such
procedures with the provisions of the applicable law are matters that the
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Tribunal should consider and being a matter of public order, may also be raised
ex officio”. B’hekk tghid li t-Tribunal ikkunsidra li I-harsien tar-rekwiziti
procedurali ai termini tal-ligi, kellu jigi kkunsidrat taht l-aggravji tas-socjeta
appellata, u dan skont |-Awtorita appellanta fejn sahansitra ma kienet giet
issollevata |-ebda kwistjoni bhal din fir-rikors tal-appell taghha jew fil-provi jew
anki fin-nota ta’ sottomissjonijiet. Tkompli tghid |i t-Tribunal ghalhekk
ikkon¢eda terminu ta’ hmistax-il jum sabiex il-partijiet jipprezentaw is-
sottomissjonijiet ulterjuri taghhom bil-miktub fuq din il-kwistjoni. L-Awtorita
appellanta tissottometti li fid-decizjoni appellata, it-Tribunal holoqg distinzjoni
bejn in-natura kostituzzjonali tal-aggravji, u dik li tirrigwarda “the lack of due
process and impartiality in the manner in which the Authority determines the
action that it takes against a regulated entity”, liema distinzjoni gatt ma kienet
saret mis-socjeta appellata, li fir-rikors tal-appell taghha quddiem it-Tribunal
indikat li l-aggravji in kwistjoni kienu ta’ natura kostituzzjonali. L-Awtorita
appellanta tirrileva li sahansitra fl-introduzzjoni taghha ghar-rikors, is-socjeta
appellata galet “The Appellant respectfully submits that the whole process
impinges on the appellant’s right to a fair hearing for the following reasons.”.
Tissottometti li t-Tribunal ghadda sabiex laga’ I-appell tas-socjeta appellata u
ddikjara d-decizjoni taghha nulla wara li kkunsidra punt li ma kienx gie ssollevat
mill-imsemmija socjeta appellata, izda li gajjem huwa stess ex officio fid-digriet
tieghu kif gja spjegat. B’hekk hija tghaddi sabiex tispjega |-ewwel aggravju
taghha.

L-ewwel aggravju: [id-decizjoni appellata hija ultra vires]
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10. Qabel xejn I-Awtorita appellanta ssostni li r-ragunijiet li ser tghaddi sabiex
tispjega halli turi ghaliex fil-fehma taghha d-decizjoni appellata hija ultra vires,
huma estraneji ghan-natura kostituzzjonali tal-aggravji li t-Tribunal laga’ u
b’hekk ammetta |-appell tas-soc¢jeta appellata. Tibda billi tiddikjara li t-Tribunal
ma kellu I-ebda setgha sabiex jiddeciedi kif ghamel, u tghaddi sabiex ti¢cita d-
disposizzjonijiet tas-subartikolu 21(9) tal-Kap. 330 in sostenn tal-argument
taghha. Tghid |i ghalkemm is-socjeta appellata ma ndikatx taht liema
provvediment tal-ligi hija kienet gieghda tressaq I-aggravju taghha ta’ “Lack of
Fair Hearing and Due Process”, wiehed ghandu jipprezumi li hija kienet gieghda
tressqu taht il-kappa ta’ ingustizzja manifesta, u dan galadarba ma kienx jaga’
taht il-provvedimenti |-ohra tas-subartikolu riferut. Issostni li ghalhekk it-
Tribunal kellu jinvestiga jekk id-decizjoni appellata kienitx wahda ingusta
manifestament o meno, fid-dawl taz-zewg aggraviji li saru mis-socjeta appellata.
Izda tghid li t-Tribunal wasal ghall-konkluzjoni tieghu li d-decizjoni appellata hija
nulla ghaliex skont hu ma ttiehditx mill-kumitat dwar Decizjonijiet tal-Infurzar
bi ksur tas-subartikolu 11(1) tal-Kap. 330, u ghaldaqgstant kien Zzbaljat ghal
diversi ragunijiet. Hija tfisser is-segwenti: (i) it-Tribunal ma spjegax kif fil-fehma
tieghu d-decizjoni taghha kienet manifestament ingusta; (ii) il-
konsiderazzjonijiet tieghu ma kienux jinkwadraw fid-definizzjoni ta’ ingustizzja
manifesta; (iii) il-konsiderazzjonijiet tat-Tribunal kienu jaqghu fl-ambitu ta’
stharrig gudizzjarju. Tirrileva li skont is-subinciz (b) tas-subartikolu 21(9) tal-
Kap. 330, it-termini ‘ingusta manifestament’ huma marbutin mad-decizjoni
nnifisha li hija tkun hadet u mhux ma’ xi att amministrattiv kif jitlob stharrig
gudizzjarju. Fil-kaz odjern, il-punt li tqajjem ex officio mit-Tribunal, jigifieri li kien
il-Kkumitat Ezekuttiv li ha d-decizjoni, bl-ebda mod ma jolgtu I|-validita sostantiva
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ta’ dik id-decizjoni, tant hu hekk li t-Tribunal iddikjara li huwa ma kienx qed
jhoss il-bzonn li jinvestiga |I-mertu tal-appell. Ghalhekk fil-fehma taghha, id-
decizjoni taghha ma kienitx wahda manifestament ingusta, u t-Tribunal kien
zbaljat meta laga’ r-rikors tas-socjeta appellata ai termini tal-aggraviji
preliminari taghha. Tghid |i I-kwistjoni proprja li tganglet kienet dwar
osservanza o meno ta’ rekwiziti procedurali, izda hija kienet ser tittratta wkoll
il-kwistjoni ta’ nuqqas ta’ osservanza tal-principji tal-gustizzja naturali, stante i
t-Tribunal stess wara li ¢cahad z-zewg aggravji preliminari tas-socjeta appellata
mil-lat kostituzzjonali taghhom, irrileva li “The other facet of the said
preliminary pleas when read together, is the lack of due diligence process and
impartiality in the manner which the Authority determines the action that it
takes against a regulated entity”. Mehud in konsiderazzjoni dak li gal it-
Tribunal, I-Awtorita appellanta tikkontendi li ghalhekk dak li wasslu ghad-
decizjoni tieghu m’ghandux jigi kkunsidrat ai termini ta’ ingustizzja manifesta,
izda ai termini tan-nuqgas o meno tal-osservanza ta’ rekwiziti procedurali fl-
ambitu tal-principji ta’ gustizzja naturali. Tissottometti li dak li jikkontemplaw
id-disposizzjonijiet tas-subartikolu 21(9) tal-Kap. 330, ma jkoprix ilmenti dwar
nuqgqgas ta’ osservanza ta’ rekwiziti procedurali jew ta’ tharis tal-principji tal-
gustizzja naturali, u ghalhekk it-Tribunal ma kellu I-ebda setgha li jiddeciedi kif
ghamel, u konsegwentement id-decizjoni appellata hija ultra vires. Tghid li dan
ghall-kuntrarju ta’ dak li jsehh f'proceduri ta’ stharrig gudizzjarju, u bhala
ezempju hija ticcita l-artikolu 469A tal-Kap. 12. L-Awtorita appellanta
tissottometti li applikata I-massima kardinali ubi lex voluit dixit, ubi noluit tacuit,
ghandu jinghad li I-legislatur ma riedx jippermetti aggravji msejsa fuq il-harsien
ta’ rekwiziti procedurali jew tal-principji tal-gustizzja naturali. Tikkontendi li |-
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kompetenza ta’ kull tribunal stabbilit mil-ligi, ghandha tigi interpretata b’'mod
restrittiv, u dan ghandu jirrispetta I-limiti tal-poteri tieghu skont il-ligi. L-ahhar
sottomissjoni tal-Awtorita appellanta tirrigwarda r-riferiment tat-Tribunal
ghad-disposizzjonijiet tal-Kap. 490. Tghid li hija ma tagax fid-definizzjoni
moghtija f'dik il-ligi ta’ ‘tribunal amministrattiv’, u ghaldagstant id-
dispozizzjonijiet tieghu ma kienux applikabbli fil-konfront taghha, izda wkoll ma
kienux jaghtu lok ghall-estensjoni tal-poteri tat-Tribunal moghtija permezz tas-

subartikolu 21(9) tal-Kap. 330 sabiex jissindika d-decizjonijiet taghha taht dik il-

ligi.

It-tieni aggravju:  [id-decizjoni appellata hija wkoll ultra vires ghaliex hija
lagghet aggraviji li kienu ta’ natura kostituzzjonali]

11. llI-Qorti ser tittratta t-tieni aggravju tal-Awtorita appellanta ghaliex
hawnhekk ukoll hija gieghda tissolleva I-kwistjoni |i d-decizjoni appellata hija
ultra vires, ghalkemm ghal ragunijiet diversi minn dawk appena spjegati, izda
dak li ser tghid il-Qorti jolgot proprju z-zewg aggravji. L-aggravju tal-Awtorita
appellanta hawnhekk huwa li d-decizjoni appellata hija ultra vires, ghaliex I-
ewwel zewg aggravji tas-socjeta appellata li gew milqugha mit-Tribunal huma
ta’ natura kostituzzjonali, u ghalhekk ma kellu I-ebda kompetenza jiddecidihom.
Tissottometti li s-socjeta appellata sahansitra fethet is-sottomissjonijiet taghha
fir-rikors tal-appell taghha quddiem it-Tribunal billi stqarret |i “The Appellant
respectfully submits that the whole process impinges on the Appellant’s right to
a fair hearing for the following reasons”. L-Awtorita appellanta tirrileva li I-
pozizzjoni tat-Tribunal qabel id-decizjoni appellata kienet li huwa m’ghandu |-
ebda kompetenza sabiex jindirizza Imenti bhal dawn, u in sostenn tal-argument
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taghha hija taghmel riferiment ghad-decizjoni tat-Tribunal tat-28 ta’
Settembru, 2012 fl-ismijiet Christopher Pace vs. L-Awtorita Ghas-Servizzi
Finanzjarji ta’ Malta. Dan ukoll fejn l-appellant ikun ittenta jaghmel l-argument
tieghu taht il-kappa ta’ ingustizzja manifesta ai termini tal-para. (b) tas-
subartikolu 21(9) tal-Kap. 330, u hawnhekk taghmel riferiment ghal decizjoni
tat-Tribunal fl-ismijiet JD Capital p.l.c. vs. MFSA tat-30 ta’ Gunju, 2021. Tghid li
[-argumenti li ressqet is-socjeta appellata fir-rigward tal-ewwel zewg aggraviji
taghha, huma kollha marbutin mal-allegazzjoni taghha ta’ ksur tad-drittijiet
fundamentali taghha, fejn fl-gheluq tas-sottomissjonijiet taghha dwar it-tieni
aggravju, issostni li “[tlhese breaches of the Constitution and the European
Convention on Human Rights vitiate the MFSA’s Decision and render it
intrinsically and manifestly unfair”. L-Awtorita appellanta ssostni li ictu oculi
huwa car li dawn l|-aggravji preliminari tas-soc¢jeta appellata huma ta’ natura
kostituzzjonali, u li ma hemm l|-ebda ‘facet’ iehor kif suggerit mit-Tribunal.
Ghalhekk |-istess Tribunal ma kellu I-ebda kompetenza li jittrattahom, u tghid li
huwa stess ammetta dan meta cahadhom fejn dawn kienu jolgtu I-
kostituzzjonalita o0 meno tal-procedura addottata minnha sabiex ittiehdet id-
decizjoni fil-konfront tas-soc¢jeta appellata. Issostni li t-Tribunal ma kellu gatt
jaghmel distinzjoni bejn ‘facet’ kostituzzjonali u dak |li mhux, u filwaqt li
tissottometti li hija tinsab ferm perplessa dwar dak |i ddecieda t-Tribunal,
issottomettiet li dan sar biss sabiex |I-imsemmi Tribunal jinkwadra argument li
huwa kien gajjem ex officio fil-parametri tal-aggraviji li kienet ressqet quddiemu

s-socjeta appellata.
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12. Is-socjeta appellata ssostni |li d-decizjoni appellata hija wahda gusta,
studjata, u korretta fil-ligi u fil-fatti, tant hu hekk li m’ghandhiex tigi disturbata
malajr. Tibda billi tirrileva li t-Tribunal iddikjara kemme-il darba fid-decizjoni
appellata li huwa ma kienx ser jidhol f’kwistjonijiet ta’ natura kostituzzjonali, u
ghalhekk cahad in parte |-e¢¢ezzjonijiet preliminari li hija kienet ressqet. Tghid
li minflok, it-Tribunal sab li I-Awtorita appellanta ma kienitx imxiet mal-ligi li
tirregolaha, u dan kien bizzejjed sabiex jannulla d-decizjoni taghha. Is-socjeta
appellata tishaqq ghal darb’ohra li t-Tribunal sabiex ma jassumiex setghat tal-
Qorti Kostituzzjonali, qal ukoll fil-para. 53 tad-decizjoni appellata li huwa ma
kienx ser jidhol fil-mertu dwar jekk I-Awtorita appellanta kienitx ukoll kisret il-
principji ta’ gustizzja naturali, u dan filwaqgt li ddikjara li ma setax jinjora nuqqgas
dagstant serju. Hawnhekk is-socjeta appellata tissottometti li kienet |-Awtorita
appellanta li wettqget l-investigazzjoni, ikkunsidrat dak li hija kienet qalet ghad-
difiza taghha, u mponiet penali li kienet kompitu tal-Enforcement Decisions
Committee kif kienet titlob il-ligi. Taghmel |-argument li I-proceduri mehuda
kellhom in-natura ta’ proceduri kriminali minhabba n-natura tal-piena imposta,
u ghalhekk I-Awtorita appellanta bhala awtorita b’setghat kwazi gudizzjarji,
kellha tapplika |-principji tal-gustizzja naturali. Hija tiddefendi d-decizjoni
appellata fid-dawl tal-parzjalita evidenti |i kienet tirrizulta min-naha tal-
Awtorita appellanta, anki jekk din ma kinitx qorti jew tribunal. Tikkontendi li
dawn il-kwistjonijiet jagghu fl-ambitu tad-dritt amministrattiv, u ghalhekk it-
Tribunal seta’ jiddecidihom minghajr il-bzonn ta’ referenza ghal proceduri ohra

ancillari jew supplimentari quddiem qorti ta’ gurisdizzjoni kostituzzjonali.
13.  1l-Qorti ser tibda billi tikkunsidra dak li ssottomettiet is-socjeta appellata
fir-rikors tal-appell li hija ressqet quddiem it-Tribunal. Tirrileva li taht il-kap
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“PRELIMINARY PLEAS”, hija tagsam [-ilmenti taghha fi tnejn, fejn l-ewwel
wiehed huwa ntestat “Lack of Fair Hearing and Due Process — Manifest
Unfairness”, u t-tieni wiehed ‘lack of impartiality’. Meta tfisser I-ewwel ilment,
is-socjeta appellata mill-ewwel galet li hawnhekk hija kienet gieghda tqajjem
kwistjoni ta’ ksur serju tad-dritt fundamentali taghha ghal smigh xieraq kif
protett mis-subartikolu 39(2) tal-Kostituzzjoni ta’ Malta u |-Artikolu 6 tal-
Konvenzjoni Ewropea ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-
Libertajiet Fundamentali. Hija argumentat li |-ksur manifest ta’ dan id-dritt
taghha jikkostitwixxi ‘manifest unfairness’ li jaghti dritt ta’ appell quddiem it-
Tribunal skont il-para. (b) tas-subartikolu 21(9) tal-Kap. 330. Qalet li fl-ewwel
lok il-penali diskrezzjonarji u eccessivi mposti mill-Awtorita appellanta wara I-
investigazzjoni taghha stess, ghandhom jitgiesu fin-natura taghhom bhala
sanzjonijiet kriminali, u ghalhekk setghu biss jigu imposti minn qorti u mhux
mill-Awtorita appellanta. B’hekk is-so¢jeta appellata sostniet |i kien ser jigi
assigurat smigh xieraq ai termini tal-artikolu 39 tal-Kostituzzjoni. Dwar it-tieni
Iment ta’ lack of impartiality’, is-socjeta appellata rrilevat li I-korp investigattiv
tal-Awtorita appellata u I|-korp li jiehu d-decizjonijiet mhumiex distinti, u
ghalhekk m’hemm |-ebda imparzjalita fil-process shih, u dan bi ksur tal-principji
tal-gustizzja naturali u tad-dritt ghal smigh xieraq kif protett mill-Kostituzzjoni
u mill-Konvenzjoni Ewropea. Sostniet li dan il-ksur tal-Kostituzzjoni u tal-
Konvenzjoni Ewropea jivvizzjaw id-decizjoni tal-Awtorita appellata, u
jaghmluha manifestament ingusta, tant hu hekk li ghandha tigi revokata mit-

Tribunal.
14. Minn dan kollu jirrizulta b’'mod car li l-aggravji tas-socjeta appellata
guddiem it-Tribunal kienu ta’ natura kostituzzjonali u konvenzjonali, u
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ghaldagstant it-Tribunal kellu jastjeni milli jiehu konjizzjoni taghhom. lzda
minflok huwa ¢ahadhom fuq binarju differenti, fejn b’mod kontradittorju ghall-
ahhar iddikjara li huwa ma kellu |-ebda gurisdizzjoni li jiddeciedi |-kwistjoni li s-
socjeta appellata kienet gieghda tissolleva fl-ewwel zewg aggravji taghha
ghaliex skont hu I-Awtorita appellanta kienet agixxiet ai termini tas-subartikolu
17(6) tal-Kap. 450, I-artikolu 46 tal-Kap. 514, u s-subartikolu 51(7) tal-Kap. 331.
Dan qal li kien jikkostitwixxi |-ewwel ‘facet’ tal-ewwel zewg aggraviji, u ghadda
sabiex ikkunsidra t-tieni facet’ taghhom, li jispjega li huwa n-nuqqas ta’ smigh
xieraq u ta’ imparzjalita fil-mod li I-Awtorita appellanta tiddeciedi fil-konfront

ta’ entita regolata.

15.  It-Tribunal hawnhekk ikkunsidra I-process li wassal ghall-impozizzjoni tal-
penali amministrattiva, u sab li I-Awtorita appellanta kienet agixxiet bi ksur tal-
ligi meta warrbet id-disposizzjonijiet tal-artikolu 11 tal-Kap. 330, billi
m’appuntatx |-Enforcement Decisions Committee, u sussegwentement Dbilli
nagset milli tosserva d-distinzjoni bejn ir-rwol tal-Executive Committee taghha
u dak tal-imsemmi Enforcement Decisions Committee. B’hekk iddikjara li I-
proceduri stabbiliti permezz tal-artikolu 11 tal-Kap. 330 ma kienux gew
osservati, u dan kien iwassal sabiex id-decizjoni tal-Awtorita appellata kienet

wahda difettuza, u ghalhekk nulla.

16. IlI-Qorti ma tistax tifhem kif dan kollu jista’ jinkwadra fil-parametri tal-
ilmenti li ressget is-socjeta appellata quddiem it-Tribunal ghaliex tassew jagghu
lil hinn mill-ambitu tal-kwistjoni shiha li kienet gieghda tigi ssollevata u li taghha
huwa ma kellu I-ebda kompetenza. Tghid li ma kien hemm bzonn I-ebda
interpretazzjoni ta’ dak li kienet gieghda tissottometti s-so¢jeta appellata,
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ghaliex hija kienet tassew cara fl-argumenti taghha, u |-Qorti tinsab ferm
perplessa kif tassew it-Tribunal gabad hsieb li mhux biss mhuwiex rifless fis-
sottomissjonijiet tas-socjeta appellata, izda wkoll huwa legalment zbaljat ghall-
ahhar. Jekk il-Qorti kellha taccetta li I-ewwel zewg aggravji preliminari tas-
socjeta appellata kellhom jigu kkunsidrati kif deherlu t-Tribunal, mil-lat ta’
procedura difettuza addotata mill-Awtorita appellanta, dan seta’ biss jaghmlu
jekk kien permess ai termini tas-subartikolu 21(9) tal-Kap. 330. Madankollu
jirrizulta bi¢-¢ar mid-dispozizzjonijiet ta’ dan is-subartikolu, li huwa ma kellu |-
ebda kompetenza jittratta I-ilmenti tas-socjeta appellata. Kif sewwa fehmet I-
Awtorita appellanta, is-so¢jeta appellata ttentat tgieghed I-ilmenti taghha fl-
ambitu tal-imsemmija disposizzjonijiet, senjatament dawk tas-subinciz (b), fejn
dan jaghti lok ghal appell meta hemm allegazzjoni li d-decizjoni tal-Awtorita
appellanta hija ‘ingusta manifestament’. Izda I-Qorti tghid li I-aggravji taghha
jittrattaw ksur tad-dritt ta’ smigh xieraq rizultat tal-process li wassal ghall-
impozizzjoni tal-penali amministrattiva, filwaqt li s-subinciz suriferit jikkunsidra
appell minn decizjoni tal-Awtorita appellanta meta din tkun manifestament
ingusta fil-mertu. Ghaldagstant hawnhekk ukoll it-Tribunal kien kompletament

zbaljat fid-decizjoni tieghu.

Decide

Ghar-ragunijiet premessi I-Qorti taqta’ u tiddeciedi billi tilga’ I-appell tal-
Awtorita appellanta ghaliex it-Tribunal ma kellu I-ebda kompetenza jiddeciedi

l-ewwel zewg aggravji tas-socjeta appellata, thassar u tirrevoka d-decizjoni
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appellata, u tibghat l|-atti tal-proceduri odjerni lura quddiem it-Tribunal

sabiex dan jisma’ u jiddeciedi I-kumplament tal-aggravji tas-socjeta appellata.

L-ispejjez tal-ewwel istanza u ta’ dan l-appell ghandhom ikunu a karigu tas-

socjeta appellata.

Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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