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QORTI CIVILI
PRIM’> AWLA

ONOR IMHALLEF

DR FRANCESCO DEPASQUALE
LL.D. LL.M. (IMLI)

Seduta ta’ nhar t-Tlieta
Sitta u Ghoxrin (26) ta> Marzu 2024
Rikors Numru 32/2020 FDP
Fl-ismijiet
GasanMamo Insurance Limited
Vs
Holden Development Company Limited (C 109)
u kif ukoll

Elmo Insurance Limited (C 3500) ghall-kull interess li jista’ jkollha

I1-Qorti:-

1. Rat ir-rikors datat 13 ta’ Jannar 2020, li permezz tieghu s-so¢jeta' rikorrenti talbet is-
segwenti:

1. i I-kumpanija Holden Development Company Limited (Holden), bhala
Principal, riedet taghmel diversi xogholijiet ta’ zvilupp fir-Ramla Bay
Hotel u ghal dan I-iskop inkarigat diversi kuntratturi.

2. i s-socjeta’ Holden kellha Contracts Works Policy mazruga mil-EImo
Insurance Limited (EImo) li kienet tkopri kemm lilha nnifisha u anke lill-
kuntratturi kollha minnha nkarigati (Dok B).

3. Ml din I-polza ghandha sezzjoni li tkopri "Material Damage"” li fiha

excess ta’ 10% ta' kull claim u sezzjoni o#ra li hija ta’ indennizz ibbazat
fuq tort (Public Liability section).
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4. 1l Mekkanika Limited (Mekkanika), brala wasda minn dawn |-
kuntratturi, giet inkarigata mil-Holden "For the supply, Installation,
Testing, Commissioning of seven (7) Kone Elevators and Two (2) Hidral
Service Dumbwaiters™ permezz ta’ ftehim tal-24 ta’ Settembru 2015 (Dok
A).

5. HIi I-kumpanija Mekkanika, apparti li kienet koperta tazt I-polza li sarget
Holden mal-Elmo, kif hawn fuqg spjegat, kienet ukoll koperta b'polza ta'
assigurazzjoni tagzha innifisha manruga mis-socjeta’ rikorrenti
(GasanMamo), li wkoll kellha Material Damage cover, izda il-kopertura
f’dina 1-polza ta’ GasanMamo hija suggetta biss gzall-excess huwa ta’
€582. (Dok C)

6. Illi a bazi tal-ftehim tal-24 ta’ Settembru 2015 bejn Mekkanika u Holden
(Dok A klawsola 4 (j)) Holden kellha tipprovdi post sikur u adegwat
sabiex jigu stivati lifts, apparat u gzodda sakemm dawn jigu installati.
Gie espressament pattwit fi klawsola numru 4 illi I-kumpanija Holden
hija fid-dover li tipprovdi storage space li huwa adegwat u sigur fuq il-
post liema storage space giandu jkun fil-vicinanza tal-lift-well u obbligat
ruzha wkoll li tazzen il-lift equipment, installation tools u equipment
ghaz-zmien kollu tax-xog#olijiet sakemm il-lift jigi kkommissjonat u jkun
hemm il-handover.

7. i I-lifts, apparat u g#odda gew stivati fil-post appositament provdut
minn Holden.

8. [lli fit-8 ta' Marzu 2017 se# inc¢ident billi dazal kwantita’ ta' ilma tal-
bazar fil-post fejn kienu stivati il-lifts li kienu ser jitwan#lu fuq il-post, I-
ghoddod u l-apparat. Dawn kollha kienu tgiegzdu ezattament fejn kien
indikat mis-socjeta’ Holden u gew totalment distrutti.

9. Illi b'rizultat ta’ dan is-socjeta’ Mekkanika Limited sofriet telf
ammontanti ghal €228,322, liema telf kien kopert miz-zewg poloz ta'
assigurazzjoni hawn fugq imsemmija (Dok B u Dok C). Il-quantum tad-
danni mhux kontestat.

10. 1lli I-Mekkanika ghamlet claim grat-telf imsemmi ta/it z-zewg poloz.

11. lli a bazi tal-Material Damage Section tal-polza, s-socjeta’ EImo
ikkompensat lil Mekkanika s-somma ta® €205,490 liema somma
tirraprezenta d-danni sofferti mill-Mekkanika minus l-excess ta’ 10%
cjoe €22,832.

12. 1lli stante illi kien hemm zewg poloz ta’ assigurazzjoni, I-EImo, kif kellha
dritt li tagzmel skond I-ligi, talbet lill-esponenti biex thallas il-
kontribuzzjoni tagzha. Mhux kontestat li contribution exercise jiskatta
fejn hemm iktar minn polza wa#da li tkopri Material Damage u fejn jigu
sodisfatti xi kundizzjonijiet ozra.
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13. llli a bazi tal-contribution exercise relattiv, irrizulta illi s-sehem ta*
kontribuzzjoni tazt il-Material Damage section ta/t il-polza tal-EImo
huwa ta“€108,298 mentri s-sehem ta' GasanMamo huwa ta’' €97,192 (net
of excess), u dana hekk kif gie miftiehem bejn I-istess assikuraturi, kif ser
jigi ippruvat wagqt it-trattazzjoni tal-kaw:za.

14. Illi GasanMamo, kif kienet obbligata li tagzmel skond I-ligi u skond I-
polza ta' assigurazzjoni li kellha mal-Mekkanika, kellha tzallas u fil-fatt
hallset lil EImo s-somma ta’ €97,192 (Dok DI u D2) u lil Mekkanika s-
somma ta’ €22,832 liema somma tal-ahhar tirraprezenta l-excess mhux
im#allas mill-EImo lil Mekkanika.(Dok E).

15. Hli tali hlasijiet, hekk kif saru ta/t dik is-sezzjoni tal-polza imsejjha bzala
'‘Material Damage’, saru totalment indipendentement mil-kwistjoni tat-
tort u #tija tal-akkadut.

16. i kif gie spjegat aktar ‘il fug, is-socjeta’ Holden kienet obbligata li
tipprovdi post adegwat u sigur gall-zazna tal-affarijiet tal-Mekkanika u
ovvjament, galadarba senhet il-Zsara, hija nagset milli tipprovdi post
sigur u adegwat u gralhekk hija giegzda fit-tort rizultanti min-nugqas ta*
responsabilita’ ghall-ksur tal-obbligi kuntrattwali tag/ha grall-zisarat li
graw, kif ser jigi pprovat waqt t-trattazzjoni tal-kawza.

17. Billi l-esponenti ssostni li 7zsara rizultanti mil-in¢ident de quo huwa
imputabbli lil Holden, hija ghandha dritt ta“ rivalza ghall-flus li hija
harget. Tali dritt joiarog mill-fatt li I-esponenti kienet obbligata li
taffettwa I-imsemmija pagamenti kemm lil Mekkanika kif wkoll lil-EImo
sabiex b’hekk inholoq l-interess guridiku tal-esponenti sabiex tistitwixxi
dawn I-proceduri u jigi evitat li jkun hemm arrikiment indebitu a
detriment tal-esponenti.

18. 1lli meta I-esponenti #allset I-excess lill-Mekkanika u I-kontribuzzjoni lil
Elmo kif fuq spjegat, hija ghamlet dan wkoll a bazi tal-obbligu tagzha ta'
uberrimae fidei u l-istess principju ta‘ uberrimae fidei tpoggi lill-EImo
jekk mhux wkoll Ilill-Holden bl-istess dover |i konsegwentement
ghandhom jirrikonoxxu I-pozizzjoni tal-esponenti u d-drittijiet tag#zha ta'
rivalza fl-eventwalita’ li jirrizulta li I-Holden giandha tort gaat-telf.

19. lli I-intimati Holden, interpellati sabiex jikkumpensaw lil-esponenti
ghal-ammont totali minnha m#allas ta’ € 120,024, bagghet inadempjenti
u ghalhekk kellha issir din I-kawza.

Ghaldagstant I-esponenti, jitolbu bir-rispett li din I-Onorabbli Qorti jogZgobha:

I. tiddeciedi u tiddikjara illi s-socjeta’ Holden hija unikament responsabbli
ghall-asarat fug imsemmija u;

ii. tikkundanna lil Holden sabiex tzallas lis-socjeta’ attrici s-somma ta’

€120,024 ghar-ragunijiet premessi bl-interessi mid-data tal-prezentata ta’
dan r-rikors sad-data tal pagament effettiv;
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li. taghti kull ordni u provvidiment fil-konfront tal-Elmo li jista’ jkun
necessarju u dan konsegwentement gZal premess u ghall-Zlasijiet
mag/mula mil-esponenti kif fuq ingzad.

Bl-ispejjez kontra l-intimati, liema intimati huma minn issa ngunti gras-
subizzjoni.

2. Rat illi fid-19 ta’ Frar 2020, is-socjetajiet intimati Holden Development Company
Limited u EImo Insurance Limited laqghu ghal dak mitlub billi gajjmu s-segwenti
difiza:

1. i, fl-ewwel lok, in linea preliminari, is-socjetajiet esponenti jecc¢epixxu
I-karenza tal-interess guridiku mefitieg sabiex is-socjeta’ rikorrenti
tippromwovi l-azzjoni odjerna. Gralhekk, is-socjetajiet esponenti
ghandhom jigu liberati mill-osservanza tal-gudizzju.

2. M, fit-tieni lok, ukoll in linea preliminari, jigi eccepit illi t-talbiet
rikorrenti gzandhom jigu mickuda in kwantu diretti kontra s-socjetajiet
esponenti stante li m'hemm l-ebda relazzjoni guridika bejn I-istess
socjeta’ rikorrenti u s-socjetajiet esponenti; dan hekk kif ser jirrizulta
ahjar waqt it-trattazzjoni tal-kawza. Gialadarba bejn dawn il-partijiet
ma kien hemm, u gatt ma jista' jkun hemm, l-ebda rapport kontrattwali
jew obbligu guridiku [li jitnissel ex nunc minn xi agir extra-kontrattwali]
li jorbothom flimkien ai finijiet tal-prezenti kawza, isegwi gralhekk li s-
socjetajiet esponenti mhumiex il-legittimi kontraditturi gall-lanjanzi
tas-socjeta’ rikorrenti u ghandhom galhekk jigu liberati mill-osservanza
tal-gudizzju.

3. Hli minghajr pregudizzju ghas-suespost u gras-sussegwenti, gral dak li
jirrigwarda I-mertu, it-talbiet rikorrenti hekk kif diretti kontra s-
socjetajiet esponenti huma infondati fil-fatt u fid-dritt u gzandhom jigu
respinti.

4. B'mod partikolari, gial dak li jingzad fis-sitt (6) premessa rikorrenti, is-
socjetajiet esponenti jagiamlu referenza ghall-klawsola 4 (j) fl-interita’
tagzha hekk kif kontenuta fil-ftehim imsemmi mis-socjeta’ rikorrenti (u
ezebit bAala Dok. A mar-rikors promotur). Din I-imsemmija klawsola
tkompli tgzid illi, “If for any reason beyond the control of the contractor
the site is not secured enoug# to store the elevators, the client should seek
an alternative site. Should the client fail to provide an adequate storage
place for the lift equipment, this will be stored by the contractor and
charged to the client's account by the going storage rate. A double
handling charge will be also levied". Tenut kont tal-fatt illi s-socjeta’
Mekkanika Limited huma esperti f’dan il-qasam, Kkienet ir-
responsabbilta’ tal-istess Mekkanika Limited, skont din il-klawsola, li
tassikura ruzha li s-sit provdut mis-socjeta’ esponenti Holden
Development Company Limited g#al zazna tal-lifts, apparat u gizodda
kien wiefied adegwat. Hekk kif ser jirrizulta azjar fit-trattazzjoni tal-
kawza, is-soc¢jeta’ Mekkanika Limited fl-ebda stadju ma qajmet
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diffikulta’ jew oggezzjoni li I-istess sit ma kienx a sodisfazzjon tag#ha.
Dan gralhekk jfisser li s-sit kien fil-fatt wiezed adegwat.

.1, di piv’, minghajr pregudizzju ghal dak appena premess, is-socjetajiet

esponenti jeccepixxu illi I-zsarat subiti mis-socjeta’ Mekkanika Limited,
u li ghalihom gramlet tajjeb is-socjeta’ rikorrenti a tenur tal-polza ta’
assikurazzjoni illi kellha vigenti, graw b’accident jew b'forza magguri a
tenur tal-Artikolu 1029 tal-Kapitolu 16 tal-Ligijiet ta* Malta, u dan kif
ser jirrizulta aijar waqt it-trattazzjoni tal-kaw:za.

i, in aggunta ma’ dak appena premess, is-S0cjetajiet esponenti
jirrilevaw illi fid-data tal-in¢ident de quo, u cioe’ fit-8 ta* Marzu 2017,
il-gzejjer Maltin intlagtu minn maltempata gqawwija u inaspettata li
halliet ierba shifia f diversi lokalitajiet u dan kif ser jirrizulta azjar waqt
it-trattazzjoni tal-kawza. Kwindi, I-imsemmija socjetajiet gatt ma jistgsu
jinstabu responsabbli g#al xi dannu versu s-socjeta’ rikorrenti.

Ili, konsegwentement, mingzajr pregudizzju ghas-suespost u gras-
sussegwenti, ma hemm I-ebda ammont li din I-Onorabbli Qorti ghandha
tikkundanna lis-socjetajiet esponenti illi jallsu.

Salv gral kull eccezzjoni ulterjuri permessa mill-ligi, bl-ispejjez kontra
tal-istess socjeta’ rikorrenti.

3. Rat id-dokumentazzjoni pprezentata mill-partijiet mal-atti fug imsemmija, ossija s-
segwenti:

a.

‘Contract for the supply, installation, testing, commissioning and certification
of Vertical Transportation System at Ramla Bay Hotel Resort Malta’, bejn
Holden Development Company Limited u Mekkanika Limited datat Awissu
2015. (fol 5sa 11)

Contracts Works Policy Number 266-1004134 mahruga minn EImo Insurance
Ltd il “Holden Developments Ltd and/or Bonnici Bros Ltd and/or G&P Borg
Ltd and/or contractors and/or sub contractors for their Contract Aite activities
only” ghall-perjodu ta’ bejn 15th February 2016 to 17th May 2017. (fol 12 sa
21)

Contractors All Risk Policy Number 61477E561 mahruga minn GasanMamo
Insurance a favur ta’ Mekkanika Ltd, u varji endorsements differenti mahruga
matul is-snin. (fol 22 sa 45)

Korrispondenza datata 24 ta’ Gunju 2019 bejn GasanMamo Insurance u EImo
Insurance. (fol 46 u 47)

Ricevuta tal-hlas datata 4 ta’ Lulju 2019 tas-somma ta’ €97,192 imhallsa lil
GasanMamo Insurance Ltd minn Elmo Insurance abbazi tal-Contracts Work
Policy Number 266-1004134 mahruga a favur ta’ Holden Developments Ltd.
(fol 48)
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10.

f. Hlas ta’ €22,832 lil Mekkanika Ltd minn GasanMamo Limited datata 20 ta’
Gunju 2019 u korrispondenza relattiva (fol 49 u 52), li kienet il-policy excess
tal-Polza tal-assikurazzjoni tal-EImo Insurance Ltd.

g. "Discharge and Subrogation Form™ moghtija minn Mekkanika Limited a favur
is-socjeta’ assikurattiva EImo Insurance Limited, datata 4 ta' Lulju 2018 fl-
import ta’ €133,545. (fol 61)

h. Ittra mibghuta mill-Avv. Dottor Peter Borg Costanzi ghan-nom tas-socjeta’
rikorrenti f'isimiha proprju u hekk kif surrogata fid-drittijiet tal-assikurat taghha
Mekkanika Limited lis-socjeta’ Holden Development Company Limited, datata
12 ta' Lulju 2019. (fol 62)

I. Twegiba ghall-imsemmija ittra mibghuta mill-Avv. Dottor Paul Gauci Maistre
lis-socjeta’ rikorrenti, datata 28 ta' Awissu 2019. (fol 63)

j.  Twegiba ghall-imsemmija ittra mibghuta mill-Avv. Dottor Peter Borg Costanzi
lill-Avv. Dottor Paul Gauci Maistre, datata 16 ta' Settembru 2019.

k. Discharge and subrogation form datata 19 ta’ Gunju 2019 mahruga minn
Mekkanika Limited a favur tas-so¢jeta' GasanMamo Insurance Ltd fl-import ta’
€120,024. (fol 66)

I. Twegiba ghall-imsemmija ittra mibghuta mill-Avv. Dottor Alessia Zammit
McKeon lill-Avv. Dottor Peter Borg Costanzi, datata 21 ta' Ottubru 2019. (fol
67)

Rat l-affidavit ta’ Donald Mizzi, Lift Division Manager fi hdan is-so¢jeta’ Mekkanika
Limited, ipprezentat fis-16 ta> Gunju 2020. (fol 73)

Rat l-affidavit ta’ James Bonnici, Lift Installation Manager fi hdan is-socjeta’
Mekkanika Limited, ipprezentat fis-16 ta’ Gunju 2020. (fol 74)

Rat l-affidavit ta’ Colin Sultana, Assistant Project Manager fi hdan is-socjeta’
Mekkanika Limited, ipprezentat fl-1 ta’ Lulju 2020. (fol 78)

Rat l-affidavit ta’ John Galdes, Senior Manager fid-Dipartiment tal-Personal and
Commercial Claims fi hdan is-so¢jeta’ Gasan Mamo Insurance Ltd, ipprezentat fl-1 ta’
Lulju 2020, (fol 80 sa 86) flimkien ma’ serje ta’ dokumentazzjoni. (fol 87 sa 103)

Rat I-affidavit ta’ Bernard Farrugia, Surveyor/Loss Adjuster fil-kumpannija Resolve
Consulting Limited, ipprezentat fl-1 ta” Lulju 2020 (fol 104) flimkien ma’ rapport datat
15 ta’ Marzu 2017. (fol 105 sa 112)

Semghet ix-xhieda ta’ Leslie Causon, General Manager tas-soc¢jeta' rikorrenti, moghtija
in ezami fl-14 ta’ Lulju 2020. (fol 114)

Rat illi fl-14 ta’ Lulju 2020, is-so¢jeta’ rikorrenti ddikjarat illi ma kellhiex aktar provi
X tipprezenta.
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Semghet ix-xhieda in kontro ezami ta’ Donald Mizzi illi saritlu fis-seduta tal-10 ta’
Novembru 2020. (fol 130)

Semghet ix-Xxhieda in kontro ezami ta’ James Bonnici illi saritlu fis-seduta tal-10 ta’
Novembru 2020. (fol 137)

Semghet ix-xhieda ta’ James Custo’, rapprezentant tal-Ufficju Meterjologiku, prodott
mill-intimati u moghtija, in ezami u kontro ezami, fis-26 ta’ Jannar 2021 (fol 142) u rat
ir-rapporti tat-temp minnu pprezentati ghall-jiem tas-7 u 8 ta’ Marzu 2017. (fol 145 sa
148)

Rat id-dokumentazzjoni ezebita mill-intimati fid-9 ta’ Lulju 2021, ossija rapportagg fil-
mezzi tax-xandir tal-maltemp li hakem il-Gzejjer Maltin bejn is-7 u 8 ta’ Marzu 2017.
(fol 154)

Semghet ix-xhieda in kontro ezami ta’ John Galdes illi saritlu fis-seduta tal-15 ta’ Marzu
2022. (fol 169)

Semghet ix-xhieda in kontro ezami u ri ezami ta’ Leslie Causon illi saritlu fis-seduta
tat-30 ta’ Mejju 2022. (fol 177)

Semghet ix-xhieda ulterjuri in kontro ezami ta’ John Galdes illi saritlu fis-seduta tal-15
ta’ Marzu 2022. (fol 169)

Semghet ix-xhieda in ezami ta’ Anthony Cauchi illi nghatat fis-seduta tas-26 ta’
Ottubru 2022 (fol 187) u rat id-dokumentazzjoni minnu pprezentati, ossija:

a. Survey Report ta’ A.P. Services datat 20 ta’ Gunju 2018. (fol 195)

b. Discharge and Subrogation Form (Interim Payment) moghtija minn Mekkanika
Limited a favur is-socjeta’ assikurattiva EImo Insurance Limited, datata 14 ta'
Lulju 2017 fl-import ta’ €71,945.19. (fol 202)

Semghet ix-xhieda in kontro ezami ta’ Anthony Cauchi illi saritlu fis-seduta tad-9 ta’
Frar 2023. (fol 204)

Rat illi fid-9 ta’ Frar 2023, il-partijiet gablu illi ma kienx hemm aktar provi
x’jipprezentaw w li ghalhekk il-kawza setghet tithalla ghas-sottomissjonijiet finali bil-
miktub.

Rat is-sottomissjonijiet tas-socjeta' rikorrenti bil-miktub ipprezentati fl-4 ta’ Mejju
2023. (fol 221)

Rat is-sottomissjonijiet ta’ I-intimati bil-miktub ipprezentati fit-13 ta’ Lulju 2023. (fol
243)

Semghet it-trattazzjoni orali ta’ 1-abbli difensuri tal-partijiet illi saret fit-13 ta’ Lulju
2023, wara liema trattazzjoni, il-kawza giet differita ghas-sentenza.

Ikkunsidrat
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24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

Jirrizulta, mill-provi prodotti quddiem dina I-Qorti, illi filwaqt li s-so¢jeta' assikuratrici
rikorrenti, GasanMamo Insurance Limited, kienet I-assikuratrici tas-so¢jeta’ Mekkanika
Limited, u dana permezz ta’ Contractors All Risk Policy Number 61477E561 minnha
stess mahruga, is-socjeta' intimata Elmo Insurance Limited kienet 1-assikuratrici tas-
soc¢jeta' Holden Development Company Limited, u dana permezz ta’ Contracts Works
Policy Number 266-1004134 minnha stess mahruga.

Jirrizulta illi filwaqt 1i 1-polza tal-assikurazzjoni tas-socjeta' rikorrenti GasanMamo
kienet tkopri lis-socjeta’ Mekkanika ghall-kwalsiasi hsarat illi setghet issofri fuq il-post
tax-xoghol fejn tkun gieghda tahdem, il-polza tal-assikurazzjoni tas-socjeta’ Elmo
kienet tkopri lis-so¢jeta' Holden u lill-kuntratturi u sub kuntratturi kollha taghha ghal
kwalsiasi hsarat illi setghu isofru kemm hi kif ukoll il-kuntratturi u sub kuntratturi
taghha fix-xoghol ta’ ristrutturazzjoni illi kien ged isir fil-Hotel.

Jirrizulta, di fatti, illi s-so¢jeta' intimata Holden Development Company Limited, sid
tal-lukanda Ramla Bay Hotel, kienet gieghda taghmel xogholijiet ta’ ristrutturazzjoni
fil-Hotel taghha u, fost xogholijiet illi kienu mehtiega, kien hemm I-installazzjoni ta’
varji ‘lifts” fl-istess Hotel.

Jirrizulta illi s-socjeta'’ Mekkanika Limited, 1i fost affarijiet ohra, tipprovdi ghall-
provvista u installar ta’ lifts, kienet giet inkarigata mill-istess so¢jeta’ intimata Holden,
permezz ta’ kuntratt konkluz > Awissu tas-sena 2015, sabiex tinstalla tali lifts fil-Hotel.

Jirrizulta illi, wara illi 1-apparat tal-lifts ingieb Malta mis-socjeta' Mekkanika Limited,
I-istess socjeta’ Mekkanika Limited, flimkien mar-rapprezentanti tas-socjeta' Holden,
ftehmet illi l-apparat kollu jitgieghed f’post sigur gewwa I-kumpless tal-Hotel, sabiex
jinbeda I-process tal-installar ta’ tali lifts, peress illi I-Hotel kellha tinfetah sa nofs tas-
sena 2018.

Jirrizulta, ghalhekk, illi fis-27 ta’ Jannar 2017, 1-apparat u I-mekkanizmu kollu ta’ tali
lifts gew kkonsenjati gewwa I-Hotel u s-so¢jeta’ Mekkanika Limited bdiet bix-xoghol
ta’ installar tal-lifts.

Gara, izda, illi fit-8 ta> Marzu 2018, waqt illi s-so¢jeta’ Mekkanika kienet in pro¢int illi
tlesti I-ewwel lift minn ghaxra illi kellha tinstalla, sehhet maltempata u I-bahar biswit
il-Hotel Ramla Bay dahal fil-propjeta’ ta’ 1-istess Hotel u ghereq is-sular kollu fejn
kienu jinstabu l-apparat u mekkanizmu migjuba mis-socjeta’ Mekkanika ghall-installar
fil-Hotel.

Jirrizulta illi, bhala konsegwenza ta’ tali ingress ta’ bahar, |I-apparat u mekkanizmu kollu
safa danneggjat b’mod irrimedjabbli u ma kienx aktar utilizzabbli.

Jirrizulta illi s-so¢jeta’ Mekkanika Limited, illi kienet assikurata mas-socjeta' rikorrenti
GasanMamo, minnufih fethet ‘claim’ mas-socjeta' rikorrenti, li baghtet surveyor taghha
sabiex jivverifika d-danni u jikkwantifika I-claim.

Jirrizulta wkoll illi, mill-banda I-ohra, is-so¢jeta' Holden Developments Limited, illi
kienet assikurata mas-socjeta' Elmo Insurance Limited, kienet da parte taghha, minnufih
fethet claim ukoll mas-so¢jeta’ Elmo, 1i da parte taghha wkoll baghtet surveyor biex
jivverifika d-danni u jikkwantifika I-claim.
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34.

35.

36.

37.

38.

39.

Jirrizulta illi, fil-process tal-claim tal-hsarat illi kKienu saru rizultat ta’ tali akkadut, is-
socjeta’” Elmo Insurance hallset pagament “interim” ta’ €71,945.19 lis-so¢jeta’
Mekkanika Limited, liema pagament sar fl-14 ta’ Lulju 2017 (fol 202) — ta’ dan, is-
soc¢jeta’ Mekkanika iffirmat ‘Discharge and Subrogation Form’.

Jirrizulta illi, sussegwentement, is-socjeta’ Elmo Insurance hallset it-tieni u l-ahhar
pagament lis-so¢jeta' Mekkanika Limited, liema pagament kien ta’ €133,545 u sar fl-4
ta’ Lulju 2018 (fol 61) — ta’ dan, is-so¢jeta' Mekkanika iffirmat ukoll ‘Discharge and
Subrogation Form’.

Jirrizulta, madanakollu, illi s-so¢jeta’ intimata Elmo Insurance, abbazi tal-polza tal-
assikurazzjoni illi kellha mas-soc¢jeta’ Holden, ma hallsitx I-excess ta’ 10% tal-hsarat
sofferti mis-so¢jeta' Mekkanika, illi kienu jammontaw ghal €22,832.

Jirrizulta, illi ghalhekk is-so¢jeta’ Mekkanika Limited pprocediet bil-claim taghha mas-
so¢jeta’ rikorrenti, fejn talbet ir-rizarciment tal-excess illi s-so¢jeta’ EImo Insurance ma
hallsitx, u dana wara illi jitnagqas I-excess illi hija kellha thallas taht il-polza illi kellha
mas-socjeta’ rikorrenti, ossija €582.

Jirrizulta illi, nel frattemp, is-so¢jeta’ intimata Elmo Insurance Limited kienet daret fuq
is-so¢jeta’ rikorrenti GasanMamo Insurance sabiex, abbazi tal-principju ta’
kontribuzzjoni ta’ indenniz, is-so¢jeta’ GasanMamo terfa’ parti mill-kumpens imhallas
minn EImo Insurance u tirrifondiha s-sehem taghha tal-flejjes imhallsin minn EImo
Insurance. Dana kien geghed isir in vista tal-fatt li s-so¢jeta’ GasanMamo kienet gieghda
tassikura wkoll lis-socjeta' illi s-so¢jeta’ Elmo eventwalment hallset, ossija Mekkanika
Limited, li kienet I-istess socjeta' illi s-so¢jeta’ Elmo Insurance kienet hallset
komplessivament €205,490, u ghalhekk is-so¢jeta’ Elmo kellha dritt titlob lis-so¢jeta’
GasanMamo sabiex tikkontribwixxi ghat-telf sofferti minn Mekkanika Limited.

Jirrizulta illi, sussegwentement, flI-20 ta’ Gunju 2019, is-so¢jeta’ GasanMamo hallset
lis-so¢jeta’ Mekkanika s-somma ta’ €22,832 (fol 49), filwaqt illi fl-4 ta’ Lulju 2019,
hallset lis-so¢jeta' Elmo Insurance Limited is-somma ta’ €97,192 (fol 48) — is-so¢jeta’
Mekkanika fid-19 ta’ Gunju 2019 iffirmat ‘Discharge and Subrogation Form’ a favur
tas-so¢jeta’ GasanMamo (fol 66) ghall-valur totali ta’ €120,024, li llum tifforma I-
meritu prin¢ipali tal-kawza odjerna.

Ikkunsidrat

40.

41.

Jirrizulta illi, permezz tal-kawza odjerna, s-so¢jeta' rikorrenti GasanMamo, abbazi tas-
surroga lilha moghtija mis-so¢jeta’ Mekkanika fid-19 ta’ Gunju 2019 fl-import ta’
€120,024, gieghda titlob lill-Qorti tiddikjara lis-so¢jeta' Holden Developments Limited
responsabbli ghad-danni sofferti mill-assikurat taghha, Mekkanika Limited, u
tikkundanaha thallas id-danni hekk imhallsa mis-so¢jeta' rikorrenti GasanMamo lis-
soc¢jeta' assikurata taghha Mekkanika Limited.

Jirrizulta illi, mill-banda I-ohra, is-so¢jeta' Holden Development Limited kif ukoll is-
socjeta' assikuratri¢i taghha, EImo Insurance Limited, geghdin jikkontestaw tali rikjesta
principalment fuq tlett binjari:

a. Is-so¢jeta’ GasanMamo ma ghandha ebda interess guridiku fil-konfront tas-
socjetajiet intimati;
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b. Is-socjetajiet intimati ma jistghux jinzammu responsabbli ghad-danni sofferti
mis-socjeta’ Mekkanika peress illi kienet 1-istess so¢jeta' Mekkanika li kienet
responsabbli biex tassikura illi 1-apparat u mekkanizmu jitgieghed f*post sigur;

c. Is-so¢jetajiet intimati ma jistghux jinzammu responsabbli ghad-danni, peress illi
dawna sehhew rizultat ta’ maltempata qawwija li kienet hakmet il-gzejjer
Maltin.

Ikkunsidrat

42.

43.

44,

45.

46.

47.

48.

49,

Din il-Qorti, wara illi fliet fir-reqga is-sottomissjonijiet eruditi tal-abbli difensuri tal-
partijiet kif ukoll semghet it-trattazzjoni orali taghhom ukoll, tqis illi, gabel ma tinoltra
ruhha dwar jekk is-so¢jeta’ rikorrenti ghandhiex relazzjoni guridika jew le mas-
soc¢jetajiet intimati, ikun opportun illi I-ewwel tgis u tikkunsidra l-argument li s-
socjetajiet intimati, partikolarment is-so¢jeta’ Holden Developments Limited, ma kinux
responsabbli tal-akkadaut.

Ghandu jinghad illi ma jista’ jkun hemm ebda dubju illi bejn is-7 u t-8 ta’ Marzu 2017,
il-Gzejjer ta” Malta inhakmu minn maltempata qawwija li wasslu ghal bahar b’mewg
ta’ sahha konsiderevoli li kkagunaw varji hsarat, fosthom ukoll li twaqqghet it-Tiega
tad-Dwejra, li kienet ilha hemm ghal sekli shah.

Jirrizulta, ghalhekk, minghajr ebda dubju, illi dakinhar tal-akkadut, kien hemm maltemp
illi, ghalkemm mistenni ghal dak iz-zmien tas-sena, kien wiehed illi kkawza varji hsarat
fuq il-kosta Maltija.

Jirrizulta wkoll, minghajr ebda dubju, illi I-fond fejn kienu ged isiru x-xogholijiet, ossija
ir-Ramla Bay Hotel, propjeta’ tas-socjeta’ intimata Holden Developments Limited, hija
sit illi jinsab biswit il-kosta tal-bahar, anzi jista’ jinghad illi huwa mibni fuq il-kosta tal-
bahar, bir-rizultat illi hija dejjem issofri I-konsegwenzi tal-bahar gawwi illi jista’
jingala’, minn zmien ghal zmien.

Jirrizulta wkoll illi, fiz-zmien meta sehhet il-maltempata, kienu ged isiru hafna
xogholijiet konsiderevoli ta’ kostruzzjoni fuq il-fond, fatt mhux ikkontestat.

Jirrizulta illi, madwar xahar gabel ma sehh I-akkadut, is-so¢jeta’ Mekkanika Limited, bi
ftehim mas-soc¢jeta’ Holden Developments Limited, kienet gabet |-apparat kollu illi
kienet ser tinstalla gewwa I-fond, liema apparat kien tgieghed gewwa parti sigura tal-
hotel, ossija gewwa |-basement ta’ 1-istess hotel.

Jirrizulta illi, dakinhar, tali sit gie meqjus bhala sigur minn kulhadd, inkluz is-so¢jeta’
intimata Holden Developments Limited, u ghal varji gimghat, ma saret ebda hsara lill-
tali apparat, filwaqt illi I-Qorti tinstab konvinta wkoll illi ma kien isiru ebda hsarat wkoll
lill-istess apparat, kieku s-so¢jeta’ intimata ma ghamlitx xogholijiet illi ser jigu issa
indikati.

Jirrizulta, di fatti, illi kif jidher fir-ritratti esebiti fir-rapport tas-surveyor tas-socjeta’
rikorrenti, Bernard Farrugia (fol 108), bejn il-parti tal-Hotel fejn kienu ged jinzammu I-
apparat u mekkanizmu tas-socjeta’ Mekkanika w il-bahar, kien hemm hajt ta’ bejn sitta
u seba’ filati illi kien mibni sabiex jwaqgaf I-ingress tal-bahar gewwa I-istess Hotel.
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50.

51,

52.

53.

54,

55.

Jirrizulta, izda, illi rizultat tax-xogholijet ta’ kostruzzjoni illi kienu ged isiru fil-Hotel,
il-kuntrattur responsabbli minn tali xogholijiet ta’ kostruzzjoni nehha zewg porzjonijiet
ta’ tali hajt twil, presumibbilment sabiex ikun jista’ jdahhal I-ingenji ta’ kostruzzjoni
tieghu.

Jirrizulta car illi, bhala konsegwenza ta’ tali ftuh fil-hajt, il-hotel kif ukoll il-parti tal-
kumpless fejn kienu stivati l-apparat u mekkanizmu tas-soc¢jeta' Mekkanika, gew hekk
esposti ghall-ingress tal-bahar fl-eventwalita li tali bahar jkun gawwi u jibda jagbez
minn fuq il-kosta li hemm biswit il-Hotel bir-rizultat illi, meta bejn is-7 u 8 ta’ Marzu
2017, ingala’ I-bahar gawwi, tali bahar spicca biex dahal gewwa I-Hotel u ghereq is-
sular kollu illi kien hemm livell mal-bahar, u ghereq kull ma kien hemm f’tali sular,
inkluz l-apparat u mekkanizmu tas-socjeta' Mekkanika.

Jirrizulta car, ghalhekk, illi s-so¢jeta’ Holden Developments Limited ma’ tistax tezimi
ruhha minn responsabbilta’ tal-akkadut billi tghid illi kienet maltempata kbira, u dana
peress illi, kien stqarr ir-rapprezentant tal-Ufficcju Meterjologiku li xehed quddiem dina
I-Qorti, dina kienet maltempata gawwija imma ta’ qawwa li regolarment tolqot lil
Gzejjer Maltin madwar tlett darbiet sa erbgha fis-sena, u I-ingress tal-ilma bahar sehh
principalment peress illi s-so¢jeta’ Holden kienet zarmat I-ilqugh illi hija kellha ghall-
bahar, u ghalhekk esponiet il-propjeta’ taghha u ta’ terzi li kien hemm gewwa tali
propjeta’, ghall-elementi tal-bahar f’kaz ta’ maltemp — kif attwalment gara.

Hawnhekk, il-Qorti ma tistax ma tosservax illi, filwaqt li s-so¢jeta’ Elmo Insurance
Limited, permezz tad-difiza taghha, tikkontendi illi s-so¢jeta’ Holden Developments
Limited, ma setghetx tinzamm responsabbli ghad-danni kkawzati lil Mekkanika
Limited, I-istess socjeta' EImo Insurance Limited kienet accettat ir-responsabbilta’ tal-
assikurat taghha Holden Developments Limited u indennizzat lill-istess socjeta’
Mekkanika ghad-danni minnha sofferti u hallsitha s-somma ta’ €205,490.

Ghalhekk, ftit 1i xejn tithem kif, minn banda wahda, taccetta responsabblita’ tal-akkadut
mas-socjeta' Mekkanika, u mill-banda I-ohra, tirrifjuta r-responsabblita’ fil-proc¢eduri
odjerni mibdija mis-so¢jeta’ GasanMamo, assikuratrici tas-so¢jeta’ Mekkanika Limited,
li lilha s-so¢jeta’ EImo hallsitha €205,490.

Ikkunsidrat dana kollu, il-Qorti ma ghandha ebda dubju illi s-soc¢jeta’ Holden
Developments Limited hija responsabbli ghad-danni sofferti mis-so¢jeta’ Mekkanika
Limited fil-jiem ta’ bejn is-7 u 8 ta’ Marzu 2017, u ghalhekk ghandha taghmel tajjeb
ghal kwalsiasi danni sofferti mill-istess Mekkanika Limited, u dana kemm ghad-danni
imhallsa mis-so¢jeta’ Elmo Limited, kif ukoll ghad-danni mhallsa mis-socjeta’
GasanMamo Limited.

Ikkunsidrat

56.

Megqjus dan, il-Qorti tqis illi issa ghandha tikkunsidra id-difiza mgajjma mill-intimati li
s-so¢jeta' GasanMamo ma ghandhiex relazzjoni guridika ma’ ebda mill-intimati, u dana
partikolarment fl-ottika tal-argument u konsiderazzjonijiet imgajjma mis-so¢jeta' EImo
Insurance Limited, fejn intgal illi s-so¢jeta’ Mekkanika kienet tat Discharge &
Subrogation Form lis-so¢jeta’ Elmo Insurance tad-danni kollha minnha sofferti u
debitament risar¢ita ghalihom, u ghalhekk is-so¢jeta' GasanMamo ma kellha ebda bazi
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S7.

58.

59.

60.

61.

62.

63.

64.

ta’ azzjoni U ma setghetx tinghatalha Discharge & Subrogation Form ohra, kif di fatti
sehh fid-19 ta’ Gunju 2019.

Kif ben irrilevaw I-abbli difensuri tal-partijiet, il-htiega u uzu ta’ Discharge &
Subrogation Form hija sabiex I-assikurat jigi prekluz milli jabbuza mill-possibilta’ 1i
jgawdi minn aktar minn rizarciment wiehed ghall-istess danni meta jkollu aktar minn
polza wahda filwaqt illi tgieghed lil min tkun inghatat tali Discharge & Subrogation,
ossija l-assikurazzjoni, f’posizzjoni illi tiggieled ghad-danni sofferti mill-assikurat
taghhom u li huma rrizarcewh ghalihom, u dan bil-ghan illi huma jkunu f’posizzjoni illi
jirkupraw id-danni minnhom imhallsa lill-assikurat taghhom.

Jirrizulta, fil-kaz odjern, illi s-so¢jeta’ Mekkanika Limited, illi eventwalment kienet il-
beneficcjarja tal-pagamenti kollha illi wasslu ghall-pendenza odjerna bejn iz-zewgt
assikurazzjonijiet, kienet thallset b’kollox is-somma ta’ €228,322, fejn is-somma ta’
€205,490 thallset mis-so¢jeta' Elmo Insurance Limited, filwaqt illi s-somma ta’ €22,832
thallset mis-so¢jeta’ GasanMamo Insurance Limited.

Jirrizulta wkoll illi s-so¢jeta’ GasanMamo Limited rrisarciet lis-so¢jeta’ EImo Insurance
Limited is-somma ta’ €97,192, liema somma thallset lis-so¢jeta’ Elmo Insurance
Limited unikament in vista tal-fatt illi kellha polza tal-assikurazzjoni valida mas-
so¢jeta' Mekkanika Limited illi hija kellha tonora, u bil-prin¢ipju ta’ kontribuzzjoni ta’
indennizz, hija ghenet lis-so¢jeta’ EImo Insurance Limited billi radditilha lura parti mis-
somma minnha mhallsa.

Jirrizulta, ghalhekk, illi, wara 1i jsiru I-konteggi mehtiega, s-so¢jeta’ Elmo Insurance
spiccat hallset is-somma ta’ €108,298 lis-so¢jeta'’ Mekkanika Limited ghal danni
kkawzati minn Holden Developments Limited, filwaqt illi s-socjeta' rikorrenti
GasanMamo Insurance Limited hallset is-somma ta’ €120,024, parti direttament lis-
socjeta' Mekkanika u parti lis-so¢jeta’ intimata Elmo Insurance Ltd.

Jirrizulta wkoll illi, abbazi tal-prin¢ipju illi, ladarba jsir hlas minn assikurazzjoni, hija
tidhol fiz-zarbun tal-persuna illi lilha tkun ghamlet il-hlas, kemm is-so¢jeta’ Elmo
Insurance Limited, kif ukoll is-so¢jeta' GasanMamo Insurance Limited, ghandhom dritt
illi jirkupraw id-danni minnhom imhallsa.

Jirrizulta, ghalhekk, illi f’kaz illi assikurazzjoni tkun trid tfittex tigbor dan minnha
mhallas, is-so¢jeta’ EImo Insurance Ltd tista’ tfittex ghas-somma ta’ €108,298 filwaqt
illi s-socjeta’ GasanMamo tista’ tfittex ghas-somma ta’ €120,024.

Dana qieghed jinghad, ghax il-Qorti jidhrilha illi ma huwiex korrett I-argument tas-
soc¢jeta’ Elmo Insurance Limited fejn tghid illi s-so¢jeta’ GasanMamo ma ghandhiex
dritt tirkupra lura s-somma ta’ €120,024 minghand is-so¢jeta’ Holden Developments
Limitid, ghaliex ma tezisti ebda relazzjoni guridika bejn l-istess GasanMamo u s-
so¢jeta' Holden Developments Limited.

Din il-Qorti jidhrilha illi fil-mument illi s-so¢jeta’ Elmo Insurance Limited ghazlet illi
tinvoka r-regoli tal-beneficcju tal-kontribuzzjoni bejn I-assikuratrici, hija kkonsentiet
ukoll illi, la darba jsir hlas lilha abbazi ta’ tali kontribuzzjoni, 1-assikuratrici illi lilha
tkun ghamlet tali hlas, fil-kaz odjern GasanMamo, tigi surrogata fid-drittijiet taghha sal-
limitu tal-hlas lilha mghoddi.
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65.

66.

67.

68.

69.

Fil-kaz odjern, jidher ¢ar u mhux ikkontestat illi s-so¢jeta’ Elmo Insurance Limited
irkuprat minghand is-so¢jeta’ GasanMamo is-somma ta’ €97,192, u ghalhekk, fil-
mument illi hija rceviet u accettat tali flejjes, hija ghaddiet lis-so¢jeta’ GasanMamo id-
dritt taghha illi tfittex lill-terzi, fil-kaz odjern Holden Developments Limited, ghall-
valur tal-flus illi hija giet rizarcita ghaliha — ossija €97,192.

[1-Qorti tirrileva illi |-fatt li s-so¢jeta’ Elmo Insurance Limited qieghda, ghal ragunijiet
illi hija biss taf, tirrifjuta illi tghaddi d-drittijiet illi hija tgawdi, ghal dak illi jirrigwarda
I-hlas li sar, lis-so¢jeta’ GasanMamo, bl-ebda mod ma ghandha titgies illi timpedixxi
lis-so¢jeta’ GasanMamo milli tfittex lis-so¢jeta’ Holden Developments Limited ghar-
rizarciment tal-flejjes imhallsa minn GasanMamo.

Fil-mument illi s-so¢jeta’ Elmo Insurance Limited ghazlet illi tagsam mas-socjeta’
GasanMamo parti mill-piz minnha soffert tad-danni, hija ghazlet ukoll illi tagsam mal-
istess soc¢jeta' GasanMamo id-dritt ta’ azzjoni u rivalza kontra s-socjeta’ illi kkawzat tali
danni — ossija s-socjeta’ Holden Developments Limited.

Din il-Qorti ma tqisx illi ghadha tinoltra ruhha fuq I-argumentazzjoni illi gamet bejn iz-
zewg assikurazzjonijiet dwar jekk ged isirx arrikkiment indebitu jew jekk l-assikurat
gieghedx jigi protett mill-assikurazzjoni — dawna ma humiex kwistjonijiet illi dina I-
Qorti tqis illi ghandha tikkonsidra.

Dana gieghed jinghad, ghax il-vertenza hija wahda cara u netta u ma kellha qgatt tispicca
quddiem il-Qrati — la darba assikurazzjoni tircievi rizarciment ghal danni minnha
imhallsa, id-drittijiet ta’ azzjoni naxxenti minn tali danni jigu trasferiti, in toto jew in
parte, bhal fil-kaz odjern, lil min ikun hallas tali rizarciment — ghalhekk, fil-kaz odjern,
ladarba s-so¢jeta’ EImo Insurance Limited irceviet is-somma ta’ €97,192 minghand is-
soc¢jeta’ GasanMamo, id-drittijiet taghha naxxenti minn tali somma ta’ €97,192 gew
awtomatikament trasferiti lis-so¢jeta’ GasanMamo, 1li ghalhekk kellha kull dritt illi
tfittex lis-so¢jeta’ Holden ghar-rizarciment.

Konkluzjoni

I1-Qorti,

Wara illi rat I-atti u semghet x-xhieda;

Wara illi rat is-sottomissjonijiet bil-miktub ta’ 1-abbli difensuri tal-partijiet kif ukoll semghet
it-trattazzjoni orali taghhom;

Tghaddi biex tiddeciedi I-vertenza billi:

Ti¢had |-eccezzjonijiet ta’ 1-intimati, u ghalhekk:

Tilga’ t-talba kif dedotta u, konsegwentement:

Tiddikjara illi s-so¢jeta’ Holden Development Company Limited hija unikament
responsabbli ghall-hsarat ikkawzati bejn is-7 u 8 ta’ Marzu 2017 u li ghaliha s-so¢jeta’
rikorrenti hallset abbazi tal-polza tal-assikurazzjoni Contractors All Risk Policy Numru
61477E561 mahruga minn GasanMamo Insurance a favur ta’ Mekkanika Ltd.
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Tikkundanna lil Holden Development Company Limited sabiex thallas lis-socjeta’
attri¢i s-somma ta’ €120,024 ghar-ragunijiet premessi.

Tastjeni milli tiehu konjizzjoni tat-tielet talba.
Spejjez tal-proceduri odjerni ikunu kollha a kariku ta’ I-intimati in solidum bejniethom.

Interessi mid-data tas-sentenza sad-data tal-pagament effettiv.

Francesco Depasquale LL.D. LL.M. (IMLI)
Imhallef

Rita Sciberras
Deputat Registratur
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