PRIM’AWLA TAL-QORTI CIVILI

IMHALLEF
ONOR. AUDREY DEMICOLI LL.D.

Rikors Guramentat Nru 1385/2023 AD

PROFESSUR ANTHONY SIVE TONIO BORG (KI 416257M)
VS
UNIVERSITA’ TA’ MALTA

Seduta ta’ nhar it-Tnejn, hamsa u ghoxrin (25) ta’ Marzu 2024

[I-Qorti:

1. Din hija talba sabiex din il-Qorti tistharreg jekk id-decizjoni illi permezz
taghha r-rikorrent gie megqjus bhala mhux eligibbli ghall-promozzjoni ghall-
kariga ta’ Professur fi hdan |-Universita’ ta’ Malta kinitx ultra vires bi ksur

tal-Artikolu 469A(1)(b)(i) u (iii) tal-Kap 12 tal-Ligijiet ta’ Malta;

Preliminari

2. Permezz ta’ rikors guramentat datat sitta (6) ta’ Dicembru 2023, il-Prof

Anthony sive Tonio Borg ippremetta:




. Illi I-esponenti huwa Associate Professor fid-Dritt Pubbliku fi hdan il-

Fakulta’ tal-Ligi tal-Universita’ ta’ Malta;

. i fil-24 t Ottubru 2022 huwa applika sabiex jigi promoss ghal

pozizzjoni ta’ Professur;

. llli ghalkemm il-Ftehim Kollettiv ghal Staff tal-Universita’ta’ Malta 2013-
2019 hawn anness u mmarkat bhala “Dokument AB1” jitlob Ii sabiex
persuna tkun eligibbli ghal tali promozzjoni trid tkun ilha mill-ingas
tmien (8) snin tokkupa I|-pozizzjoni ta’ Senior Lecturer jew Associate
Professor, l-istess Ftehim Kollettiv jipprovdi senjatament fl-Artikolu
26.8c illi: “contribution to University leadership roles, contribution to
culture, the economy and society at large, and at the discretion of the
Promotions Board these contributions may partially compensate for

other criteria.”;

. Wi I-Awtorita’ Pubblika intimata tramite r-Rettur tal-Unviersita’ ta’ Malta

gieghda tirrifjuta li tiddikjara eligibbli I-esponenti ghal tali promozzjoni
billi ged issostni illi, gialadarba I-esponenti m’ilhux tmien snin izda biss
erba’ snin ftali posizzjoni, awtomatikament mhuwiex eligibbli ghal
promozzjoni, u ebda servizz lill-kommunita’ in generali u |-Universita’
in partikolari ma jista jaghmel tajjeb ghal dan il-kriterju taz-zmien
meqjus assolut kif jirrizulta miz-zewq ittri datati 3 ta’ Marzu u 10 ta’ Lulju
tas-sena 2023, hawn annessi u mmarkati bhala “Dokument AB2” u

“Dokument AB3’ rispettivament;

. i in vista ta’ din I-interpretazzjoni skorretta u zbaljata tal-Ftehim
Kollettiv surreferit, I-esponenti rrikorra ghal ghand il-Kummissarju dwar
I-Edukazzjoni, ossia il-Prim Imhallef Emeritus Vincent Degaetano, li
wara li réieva sottomissjonijiet kemm mir-rikorrenti kif ukoll mill-
istituzzjoni intimata, partijiet fdin il-kawza, ipprezenta r-Rapport tieghu
fit-24 tAwwissu 2023 hawn anness u mmarkat bhala “Dokument
AB47%;
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f.

llli I-konkluZzjonijiet tar-rapport surreferit huma totalment kontra ta’ dawk
tal-istituzzjoni intimata Unviersita’ ta’ Malta, fejn [-imsemmi
Kummissarju dwar |-Edukazzjoni iddikjara fl-istess rapport b’mod
inekwivoku illi -interpretazzjoni tal-Ftehim Kollettiv kif sottomess mir-
rikorrent huwa l|-interpretazzjoni gust u korrett tal-istess ftehim. Illi |-
imsemmi Kummissarju zied u irrakkomanda li sett gdid ta’ persuni li
jifformaw il-Bord tal-Promozzjonijiet li ghandu jiddeciedi jekk is-servizz
li l-esponent ta tul iz-Zmien lis-socjeta’ in generali u I-Unvierstia’
foqsma differenti ipattu ghall-fatt li ma ilhux tmien snin, izda erba’ snin,
fil-karigi fuq indikati. Illi in oltre, fl-istess waqt il-Kummissarju tal-
Edukazzjoni gies li I-agir tal-Universita’ bhala wiehed arbitrarju u li jista’
Jjammonta ghal att irragjonevoli kif previst fl-Artikolu 22(1)(b) tal-Att
dwar |I-Ombudsman, aggravat bil-fatt i ma inghataw ebda ragunijiet

tajba ghal tali decizjonijiet ta’ rifjut;

. lli b’ittra datata 15 ta’ Settembru 2023, hawn annessa u mmarkata

bhala ‘Dokument AB5”, l-awtorita’ pubblika intimata tramite r-Rettur
tal-Universita’ ta’ Malta, informat lill-FKkummissarju dwar I-Edukazzjoni,
li I-Universita’ ta’ Malta kienet gieghda tirrifiuta li ssegwi, twettaq u
togghod ghar-rakkomandazzjonijiet tal-istess Kummissarju
Degaetano, u regghet irribadixxiet li I-perjodu ta’ tmien snin ma
Jippermetti ebda ec¢cezzjoni. llli ghaldaqgstant gie ddikjarat illi “the eight
year eligibility criterion cannot be exchanged or otherwise
compensated for with professional, political, philantropic or other

experience’;

llli b’ittra datata 11 t'Ottubru 2023, hawn annessa u mmarkata bhala
‘Dokument AB6”, il-Kunsill tal-Universita’, ossia l-oghla istituzzjoni
skont il-ligi fi hdan I-Universita’ ta’ Malta, ddikjarat illi hija gieghda
tirrifjuta li tidhol fil-meritu tal-kaz tal-esponenti u dan peress li skont |-
istess Kunsill dan gie delegat lill-Promotions Board, minkejja li I-Ftehim
Kollettiv kien jiddisponi illi I-promozzjonijiet isiru mill-Kunsill u minn
hadd izjed, anki jekk ikun hemm ir-rakkomandazzjoni tal-Bord tal-

Promozzjonijiet;
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llli ghalhekk I-agir tal-Awtorita’ intimata huwa illegali fis-sens illi (a) ir-
riffjut imsemmi fl-ahhar paragrafu jammonta ghal ec¢cess ta’ awtorita’
billi tali rifjut li jikkonsidra lill-esponent eligibbli ghal promozzjoni ta’
Professur tmur kontra provvediment espress tal-Ftehim Kollettiv li
jJorbotha u li ghandha sahha ta’ ligi bejn I-istess Awtorita’ u I-impjegati
taghha u dan bi ksur tal-Artikolu 469A(1)(b)(i) tal-Kapitolu 12 tal-Ligijiet
ta’ Malta; (b) fi kwalunkwe kaz, tali agir jammonta ghal abbuz ta’ poter
ai termini tal-Artikolu 469A(1)(b)(iii) tal-istess Kapitolu 12 tal-Ligijiet ta’
Malta u dan peress illi I-istess awtorita’ intimata qieghda tippersisti i
irragjonevolment tinjora il-konsiderazzjonijiet rilevanti a skapitu tal-
esponenti, u kif ukoll, (c) hu abbuz ta’ poter li I-awtorita’ intimata I-
Universita’ ta’ Malta, permezz tal-Kunsill, qieghda tabdika mir-
responsabbilita’ taghha illi tiddeciedi permezz tal-istess Kunsill
kwistjonijiet ta’ promozzjonijiet u minflok gqieghda tabbuza mill-
procedura u tiddelega b’mod vinkolanti tali decizjoni lill-Bord ta’

Promozzjonijiet fuq indikat;

llli ghalhekk I-esponenti interpella lill-istess awtorita’ pubblika intimata
I-Universita’ ta’ Malta, permezz ta’ protest gudizzjarju, kopja tieghu
hawn anness u mmarkat bhala ‘“Dokument AB7”, izda I[-istess

awtorita’ baqghet inadempjenti quddiem it-talbiet tar-rikorrenti;

3. Ghaldagstant, ir-rikorrent talab lil din il-Qorti sabiex:

Tiddikjara u tiddeciedi illi I-awtorita’ intimata ossia I-Universita’ ta’ Malta
eccediet u agixxiet ultra vires meta irrifjutat li tikkonsidra I-Professur
Dottor Tonio Borg bhala eligibbli ghal promozzjoni ghal kariga ta’
Professur fi hdan l-istess Universita’ ta’ Malta, u dan bi ksur tal-Ftehim

Kollettiv surreferit ghal ragunijiet premessi;

Tiddikjara u tiddeciedi wkoll illi I-agir tal-awtorita’ intimata ossia I-
Universita’ ta’ Malta jammonta ghal abbuz ta’ poter minhabba li injorat
il-konsiderazzjonijiet rilevanti fid-decizjoni ta’ rifjut taghha kif ukoll
ghaliex abdikat mir-responsabilita’ legali taghha kif fuq spjegat, u
ghalhekk tali rifjut hu null u bla effett;
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iii. Konsegwentement, tiddikjara u tiddeciedi i I-istess awtorita’ intimata
ossia |-Universita’ ta’ Malta, hija responsabbli ghad-danni li sofra |-
istess rikorrenti I-Professur Dottor Tonio Borg, jew li ghad jista’ jsofri

minhabba dan I-agir illegali taghha;
iv. Tillikwida d-danni hekk kagunati;

v. Tordna u tikkundanna lill-istess awtorita’ intimata, ossia I-Universita’ ta’

Malta, thallas lill-esponenti d-danni hekk likwidati;

Bl-ispejjez kontra |-awtorita’ intimata I-Universita’ ta’ Malta, oltre imghax

legali;

. B’rikors datat hdax (11) ta’ Dicembru 2023, ir-rikorrent informa lill-Qorti illi
jekk huwa ma jihux il-promozzjoni ghal Professur sat-tletin (30) t'Ottubru
2024, huwa irrimedjabilment u irrevokabilment jitlef [-opportunita’ illi jiehu
tali promozzjoni, u ghaldagstant talab illi din il-kawza tinstema’ u tingata’
b’urgenza. Din il-Qorti lagghet it-talba tar-rikorrent b’digriet datat tnax (12)
ta’ Dicembru 2023;

. Permezz ta’ digriet moghti nhar it-tnax (12) ta’ Dicembru 2023, din il-Qorti
ordnat in-notifika lill-kontro-parti, illi nghatat ghoxrin (20) jum biex
tirrispondi u tipprezenta nota bid-dokumenti kollha fil-pussess taghha in
sostenn tad-difiza taghha, filwaqgt illi ordnat lir-rikorrent sabiex sa
gimghatejn qabel is-seduta jipprezenta nota bid-dokumenti kollha fil-
pussess tieghu in sostenn tat-talba, jekk mhux gia prezentati. ll-kawza giet

appuntata ghall-ewwel dehra ghal nhar it-Tlieta, disgha (9) ta’ Jannar 2024;

. Permezz ta’ risposta guramentata datata dsatax (19) ta’ Jannar 2024, il-

konvenuta Universita’ ta’ Malta ec¢cepiet:

a. llli b’mod preliminari, ai termini tal-Artikolu 469A(4) tal-Kap 12 tal-Ligijiet
ta’ Malta, id-disposizzjonijiet tal-Artikolu 469A tal-Kap 12 tal-Ligijiet ta’
Malta  m’humiex  applikabbli  ghall-kwistjoni  in ezami u
konsegwentement din |-Onorabbli Qorti ghandha tiddeklina milli tiehu

konjizzjoni tal-kaz odjern in kwantu mhix kompetenti taghmel I-istharrig
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gudizzjarju mitlub mill-attur stante li I-mod ta’ kontestazzzjoni relattiv

huwa pprovdut b’mod alternattiv ai termini tal-ligi;

. lllir-rikorrent iddikjara fir-rikors guramentat tieghu li I-Univerista’ intimata
wettqet interpretazzjoni skorretta u zbaljata tal-Ftehim Kollettiv ghall-
istaff tal-istess Universita’ u li I-agir tal-istess Universita’ Ii tirrifiuta li
tikkonsidra lir-rikorrent bhala eligibbli ghal promozzjoni ta’ Professur
tmur kontra |-provvediment espress tal-Ftehim Kollettiv imsemmi. Illi kif
gal ir-rikorrent fil-ktieb tieghu ‘Judicial Review of Administrative Action
in Malta’, sena 2020, pagna 39, ‘It is also submitted that when a
contractual relationship under civil law regulates a relationship between
government and John Citizen, it is civil law which regulates such
relationship rather than judicial review. This follows also the distinction
already referred to between governmental liability and judicial review.
Where an action of government possibly falls under some kind of
contractual relationship it is private law which regulates the matter just
as if any private citizen was party to that relationship rather than the
State. Consequently, an action for reimbursement of customs duty paid
in excess did not amount to a challenge of the validity of an
administrative act. Similarly, a withdrawal of a concession by Malta
Transport Authority arising from a contract between the parties was
governed by the terms of such contract and did not fall under article
469A.”

. llli minghajr pregudizzju ghall-e¢¢ezzjoni precedenti, id-decizjoni in
kwistjoni ttiehdet mill-Universita’ intimata b’mod gust u oggettiv, fl-
ambitu tal-poter taghha u b’osservanza u bl-interpretazzjoni korretta tal-

Ftehim Kollettiv relattiv u tal-ligi, kif ser jirrizulta waqt is-smigh tal-kawza;

. Mlli ai termini tal-klawsola 29.1 tal-Ftehim Kollettiv in kwestjoni,
“Applicants are expected to apply for a promotion to the next applicable
grade, only after they have assessed themselves and concluded that
prima facie they qualify for the desired grade.” ll-klawsola 26.8(6) tal-
Ftehim Kollettiv tipprovdi: “Professor (li hu I-grad li ghalih applika r-

rikorrent): Awarded to Associate Professors following a sustained
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record of excellent academic work carried out at Senior Lecturer level
and Associate Professor Level, of not less than eight (8) years in total
for distinction and excellence of academic and professional
achievement that is recognised at the international level.” lI-Klawsola
28.1 tal-Ftehim Kollettiv tipprovdi li fit-tehid tad-decizjoni dwar
promozzjoni, “The following are the criteria to be followed by the Board:
(i) Demonstrated Quality in Teaching; (i) Research Output; (iii)
Commitment to the University, outreach, society and the academic
profession.” llli ghalhekk dawn huma I-kriterji li jridu jigu kkunsidrati wara
li jigi ddeterminat jekk I-applikant jissodisfax ir-rekwizit mehtieg ta’ mhux

angas minn tmien (8) snin bhala Senior Lecturer u Associate Professor;

llli ghalhekk, dak li tipprovdi I-klawsola 26.8(d) tal-Ftehim Kollettiv u cioe
li I-kontribuzzjoni diretta tal-applikant lill-Universita’, lis-soc¢jeta’, lill-
kultura u I-ekonomija, tista’ tikkumpensa parzjalment ghall-kriterji I-ohra,
japplika proprju fir-rigward tal-kriterji I-ohra kif elenkati fil-klawsola 28.1
tal-Ftehim Kollettiv u kwindi, kuntrarjament ghal dak li qed jippretendi r-
rikorrent, ma tikkumpensax ghar-rekwizit tat-tmien (8) snin mehtieg ai

termini tal-istess klawsola 26.8(d);

llli minghajr pregudizzju ghall-e¢¢ezzjonijiet prec¢edenti, din I-azzjoni
mressqa mir-rikorrent ma tistax tintuza minnu bhala tentattiv sabiex
jJissostitwixxi decizjoni mehuda mill-bord tal-promozzjoni — u dan

J

fkuntest ta’ [-applikazzjoni u interpretazzjoni konsistenti tal-
provvedimenti rilevanti tal-Ftehim Kollettiv - /i wasal ghall-konkluzjoni li
r-rikorrenti m’huwiex eligibbli ghall-promozzjoni minnu mitluba in
kwantu ma jissodisfax il-kriterju ta’ tmien (8) snin bhala Senior Lecturer

u Associate Professor;
Illi fi kwaluknkwe kaz, ir-rikorrent ma sofra I-ebda dannu;

llli ghalhekk it-talbiet rikorrenti huma infondati fil-fatt u fid-dritt u

ghandhom jigu michuda, bl-ispejjez a karigu tar-rikorrent;

Salv e¢cezzjonijiet ulterjuri jekk ikun il-kaz.
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[I-Qorti

7.

10.

11.

12.

Regghet rat ir-rikors guramentat tar-rikorrent datat sitta (6) ta’ Dicembru
2023 u d-dokumenti annessi mieghu, cioe (a) ftehim kollettiv ghal Staff tal-
Universita’ ta’ Malta 2013-2019 (Dok AB1 a fol 7 et seq tal-process); (b)
ittra tat-3 ta’ Marzu 2023 (Dok AB2 a fol 15 tal-process); (c) ittra tal-10 ta’
Lulju 2023 (Dok AB3 a fol 16 tal-process); (d) rapport tal-Kummissarju
ghall-Edukazzjoni tal-24 t'Awwissu 2023 (Dok AB4 a fol 17 et seq tal-
process); (e) ittra tal-15 ta’ Settembru 2023 (Dok AB5 a fol 21 tal-process);
(f) ittra tal-11 t'Ottubru 2023 (Dok AB6 a fol 22 tal-process); (g) protest
gudizzjarju (Dok AB7 a fol 23 et seq tal-process);

Regghet rat ir-rikors datat hdax (11) ta’ Dicembru 2023 illi permezz tieghu
r-rikorrent talab illi I-kawza tinstema’ u tingata’ b’urgenza, u d-digriet ta’ din
iI-Qorti stess datat tnax (12) ta’ Dicembru 2023 illi permezz tieghu

intlaqghet it-talba tar-rikorrent;

Rat I-affidavit tar-rikorrent immarkat Dok AB a fol 33 et seq tal-process u
l-ittra t'applikazzjoni mmarkata Dok AB8 annessa mieghu a fol 36 et seq

tal-process;

Rat I-affidavit ulterjuri tar-rikorrent immarkat Dok BA a fol 42 tal-pro¢ess u
d-dokumenti annessi mieghu, cioe payslip mahruga mill-Universita’ ta’
Malta mmarkata Dok AB10 a fol 43 tal-process, estratt mill-Ftehim Kollettiv
immarkat Dok AB11 a fol et seq tal-process, ittra illi turi illi t-terminu tar-
rikorrent bhala Associate Professor jaghlaq fit-30 ta’ Settembru 2024
immarkata bhala Dok AB12 a fol 47 tal-process, u estratt mill-Manual of
Conduct and Procedures tal-Universita’ ta’ Malta mmarkat Dok AB14 a fol

48-49 tal-process;

Regghet rat ir-risposta uramentata tal-intimata Universita’ ta’ Malta datata
dsatax (19) ta’ Jannar 2024;

Rat I-affidavit ta’ Prof Isabel Kohout maghrufa bhala Prof Isabel Stabile
a fol 61-62 tal-process;
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13.Rat l-affidavit ta’ Jacqueline Fenech, a fol 64 tal-process, u d-dokumenti
annessi mieghu u mmarkati Dok JF1 u Dok JF2 a fol 65 et seq u 134 et

seq tal-process rispettivament;

14.Semghet ix-xhieda bil-gurament tal-Prof Alfred Vella prodott mill-intimata
in ezami u mir-rikorrent in kontro-ezami wagqt is-seduta tat-tlettax (13) ta’
Frar 20241, u rat il-Ftehim Kollettiv ghas-snin 2014-2018 minnu esebit u
mmarkat Dok AJV1 a fol 231 et seq tal-process, |-e-mail minnu esebita u
mmarkata Dok AJV2 a fol 321 tal-pro¢ess, dokument bil-proposti ghar-
revizjoni tal-pro¢edura illi permezz taghha jinghataw il-promozzjonijiet,
minnu esebit u mmarkat Dok AJV3 a fol 320 et seq tal-process, u power
point presentation minnu esebita u mmarkata Dok AJV4 a fol 326 et seq

tal-process;

15.Semghet ix-xhieda bil-gurament ta’ Dr Angele Attard Chetcuti prodotta
mill-intimata Universita ta’ Malta in ezami waqt is-seduta tat-tlettax (13) ta’
Frar 20242;

16.Semghet ix-xhieda bil-gurament ta’ Jacqueline Fenech prodotta mir-

rikorrent in kontro-ezami waqt is-seduta tat-tlettax (13) ta’ Frar 20243;

17.Rat in-nota ta’ sottomissjonijiet tar-rikorrent datata tlieta u ghoxrin (23) ta’

Frar 2024 a fol 345 et seq tal-process;

18.Rat ir-rikors tal-intimata Universita’ ta’ Malta illi permezz taghha intalab illi
tigi sospiza I-prolazzjoni tas-sentenza, illi kienet skedata illi tinghata nhar
iI-hmistax (15) ta’ Marzu 2024, stante illi rrizulta mit-traskrizzjoni tax-xhieda
tar-Rettur tal-Universita’ ta’ Malta moghtija waqt it-tlettax (13) ta’ Frar 2024
illi wagt ix-xhieda nqata’ r-recording, u rat ukoll id-digriet ta’ din il-Qorti
stess illi permezz tieghu laqghet it-talba tal-Universita’ intimata u, inter alia,
irrikjamat il-kawza ghat-tmienja (8) ta’ Marzu 2024 sabiex terga’ tisma’ x-

xhieda tar-Rettur il-Professur Alfred Vella;

1 It-traskrizzjoni tax-xhieda tieghu tinsab a fol 222 et seq tal-process
2 lt-traskrizzjoni tax-xhieda taghha tinsab a fol 335 et seq tal-process
3 lt-traskrizzjoni tax-xhieda taghha tinsab a fol 337 et seq tal-process
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19.Semghet ix-xhieda bil-gurament tal-Prof Alfred Vella riprodott mill-
Universita’ intimata in ezami, u mir-rikorrent in kontro-ezami, waqt is-
seduta tat-tmienja (8) ta’ Marzu 2024;

20.Rat in-nota ta’ sottomissjonijiet tal-Universita’ intimata datata tnax (12) ta’
Marzu 2024,

21.Rat illi -kawza thalliet ghas-sentenza;

22.Taghmel is-segwenti konsiderazzjonijiet:

Konsiderazzjonijiet Legali
23.Jirrizulta mhux kontestat illi r-rikorrent:

e Gie impjegat bhala Assistant Lecturer fl-Universita’ ta’ Malta nhar I-1 ta’
Settembru 2016;

e Gie promoss ghal Senior Lecturer b’effett mill-20 ta’ Frar 2019;
e Nghata I-grad ta’ Associate Professor b’effett mill-24 ta’ Marzu 2020;

e Applika ghall-promozzjoni minn Associate Professor ghal Professur
fOttubru 2022, izda gie dikjarat mhux eligibbli ghal dan il-grad. Dan
permezz ta’ ittra datata 3 ta’ Marzu 2023* u ohra datata 10 ta’ Lulju
2023°. Hija din id-decizjoni da parti tal-Universita’ ta’ Malta illi wasslet

ghall-kawza odjerna;®

24.1l-promozzjoni ghall-grad ta’ Professur hija regolata mill-Ftehim Kollettiv
ghall-iStaff Akkademiku tal-Universita’ ta’ Malta. Fl-atti gew esebiti zewg
Ftehim Kollettivi, wiehed ghall-perjodu 2014-2018" u iehor ghall-perjodu
2019-20238. Hekk kif ikkonferma r-Rettur tal-Universita’ stess fix-xhieda
tieghu, il-Ftehim Kollettiv tal-2014-2018 ma japplikax ghall-kaz odjern®.

4 Dok AB2 a fol 15 tal-process

5 Dok AB3 a fol 16 tal-process

6 Vide l-affidavit ta’ Jacqueline Fenech a fol 64 tal-proc¢ess

7 Dok AJV1 afol 231 et seq tal-process

8 Dok JF1 a fol 65 et seq tal-process

° Vide xhieda moghtija nhar it-13 ta’ Frar 2024, a fol 223a tal-process
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Ghaldagstant, it-termini illi japplikaw ghall-kaz odjern huma dawk fil-Ftehim
Kollettiv tal-2019-20231°, u cioe:

26.8 The following are the criteria outlining the
requirements for promotion for academics to the next

applicable grade within the Resident Academic grade.

[.]

d. Professor: Awarded to Associate Professors
following a sustained record of excellent academic work
carried out at Senior Lecturer level and Associate
Professor Level, of not less than eight (8) years in total
[emfasi tal-Qorti] for distinction and excellence of
academic and professional achievement that is

recognised at the international level.

An applicant for promotion to Professor should possess
a solid track record in teaching, including supervision of
postgraduate dissertations, particularly Masters by
Research and Ph.D. Furthermore, the applicant must
demonstrate excellent scholarship, mentoring and
leadership. A sustained record of peer reviewed
research output is required. Moreover, the applicant’s
direct contribution to the University, society, culture
and the economy at large and the international
community will also be taken into consideration, and
where extensive evidence may be seen, at the
discretion of the Promotions Board, to partically
compensate for other criteria. [emfasi tal-Qorti] Peer
assessment of an applicant's research output will be

sought from other universities.1!

10 Dok JF1 a fol 65 et seq tal-proc¢ess
11 A fol 88-89 tal-process
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25. Mhux qged jigi kontestat illi r-rikorrent kien ilu ingas minn tmien (8) snin
jghallem bhala Senior Lecturer u Associate Professor fi hdan I-Universita’
ta’ Malta gabel applika sabiex jigi promoss ghal Professur. Dak illi gieghed
jigi kontestat huwa l-interpretazzjoni tal-klawsola hawn fuq riprodotta. Ir-
rikorrent jikkontendi illi din il-klawsola kellha tigi interpretata fl-assjem
taghha, u cioe I-kontribuzzjoni t'applikant ghall-Universita’, is-so¢jeta’, il-
kultura, I-ekonomija u I-komunita’ internazzjonali ghandu jikkompensa
wkoll ghall-fatt illi applikant ma jkunx ghadu ghamel tmien (8) snin fil-grad
ta’ Senior Lecturer u Associate Professor. Mill-banda I-ohra, |-Universita’
ta’ Malta ged issostni illi filwaqt illi I-kontribuzzjoni t'applikant kif sucitat
jikkompensa ghall-kriterji I-ohra msemmija fil-klawsola, it-tmien (8) snin

huma sine qua non sabiex wiehed ikun eligibbli ghal promozzjoni;

26.Ir-rikorrent ressaq Il-ilment tieghu quddiem il-Kummissarju ghall-
Edukazzjoni fl-Uffi¢¢ju tal-Ombudsman, u I-Kummissarju kkonkluda favur

ir-rikorrent, u cioe:

From all the evidence at hand, it is quite clear that the
practice — probably one of convenience — adopted by the
said Board is that the criterion of years in the previous
post (8 years for promotion to full Professor, 6 years for
promotion to Associate Professor) is the crucial and only
determining criterion as to whether a person is eligible
for promotion (something which is different from whether

a person will eventually be promoted). However a careful

and exegetical reading of para. (d) of Article 26.8 of the
Collective Agreement shows quite clearly that the “other
criteria” for which partial compensation may be found in
the applicant’s contribution “to the University, society,
culture and the economy at large and the international
community” includes the criterion of years in one’s
current post or grade. Any other interpretation simply

would not make sense. The criteria for promotion are all
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those mentioned in paragraph (d) (and, in the case of
promotion to Associate Professor, in paragraph (c)), and
there is absolutely nothing in the wording of the
Collective Agreement which suggests a distinction
between the criterion of years in one’s current post and
the other criteria. The Collective Agreement is law
between the parties and ubi lex voluit, dixit. Of course,
everything is “at the discretion of the Promotions Board”,

in the sense that the Board must apply its mind to the

facts as brought to its attention by the applicant, and

come to proper decision. But it cannot foreclose the
matter and rely solely on the criterion of years in order to

declare the application for promotion as inadmissable.?

[I-Kummissarju ghaldagstant irrakkomanda illi:

[...] [T]he complainant’s application be re-examined by
the Promotions Board (which should not include the
same persons who deliberated on the 11th January and
21st June of this year) and that specific consideration
should be given to the compensatory criteria being
invoked by the applicant (the complainant). Any decision,
whether in favour or against, compensation should
contain cogent reasons, which are also to be

communicated to the complainant.13

27.B’ittra datata 15 ta’ Settembru 2023 indirizzata lill-Kummissarju, |-
Universita’ ta’ Malta informat lill-istess illi “the University is not in a position
to implement the recommendation made in your final opinion”, u dan
peress illi “the Promotions Board judged the matter correctly”, meta gie
konsidrat illi, “the eight-year eligibility criterion cannot be exchanged or

otherwise compensated for with professional, political, philanthropic or

12 Dok AB4 anness mar-rikors promotur, a fol 18-19 tal-process
13 |bid, a fol 20 tal-process
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other experience™*. B’ittra datata 11 t'Ottubru 2023 indirizzata lir-rikorrent,
iI-Kunsill tal-Universita’ informa lir-rikorrent illi |-eligibilita’ o meno ghall-
Promozzjoni kienet tispetta lill-Bord tal-Promozzjonijiet fi hdan I-Universita’
ta’ Malta, u ghalhekk, “Council is not in a position to examine the merits of
each and every application for promotion upon request, or to undertake a

reconsideration outside of the current procedures.”5;

28.Permezz tal-kawza odjerna, ir-rikorrent ged jikkontendi illi |-ghemil
amministiv illi wassal ghad-decizjoni komunikata lilu mill-Universita’ ta’
Malta, sar bi ksur tal-Artikolu 469A(1)(b)(i) u/jew (iii) tal-Kap 12 tal-Ligijiet

ta’ Malta, u dan ghas-segwenti ragunijiet:

a. Ir-rifjut jammonta ghal e¢cess ta’ awtorita’ billi tali rifjut li jikkonsidra lir-

rikorrent eligibbli ghal promozzjoni ta’ Professur tmur kontra
provvediment espress tal-Ftehim Kollettiv li jorbotha u li ghandha sahha
ta’ ligi bejn l-istess Awtorita’ u I-impjegati tahgha, bi ksur tal-Artikolu

469A(1)(b)(i) tal-Kap 12 tal-Ligijiet ta’ Malta;

b. Fi kwalunkwe kaz, tali agir jammonta ghal abbuz ta’ poter ai termini tal-
Artikolu 469A(1)(b)(iii) tal-istess Kap 12 tal-Ligijiet ta’ Malta, peress illi
[-Universita’ ta’ Malta qged tippersisti li irragjonevolment tinjora I-

konsiderazzjonijiet rilevanti a skapitu tar-rikorrent;

c. Huabbuzta’ poter illi I-Universita’ ta’ Malta, permezz tal-Kunsill, tabdika
mir-responsabbilita’ taghha illi tiddeciedi permezz tal-istess Kunsill
kwistjonijiet ta’ promozzjonijiet u minflok qieghda tabbuza mill-
pro¢edura u tiddelega b’'mod vinkolanti tali decizjoni lill-Bord ta’

Promozzjonijiet.

A. E¢cezzjoni Preliminari

14 Dok AB5 anness mar-rikors promotur, a fol 21 tal-process
15 Dok AB6 anness mar-rikors promtour, a fol 22 tal-process
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29.L-Universita’ ta’ Malta tec¢¢epixxi preliminarjament illi, ai termini tal-Artikolu
469A(4) tal-Kap 12 tal-Ligijiet ta’ Malta, id-disposizzjonijiet tal-Artikolu
469A tal-Kap 12 ma japplikawx ghall-kwistjoni in ezami, stante illi dak illi
gieghed jikkontendi r-rikorrent huwa illi |-Universita’ intimata wettqet
interpretazzjoni skorretta u Zzbaljata tal-Ftehim Kollettiv ghall-istaff tal-
istess Universita’, b’dana ghalhekk illi I-kwestjoni hija wahda illi titratta dwar

interpretazzjoni ta’ klawsoli fil-kuntratt timpjieg tar-rikorrent u
konsegwentemnet ghandha tigi trattata b’kawza quddiem it-Tribunal
Industrijali jew b’kawza civili quddiem din il-Qorti relattivament ghall-

interpretazzjoni tal-Ftehim Kollettiv;

30. Sabiex tissostanzja |-e¢¢ezzjoni minnha sollevata, I-intimata Universita’ ta’
Malta tirreferi u tikkwota b’mod estensiv mis-sentenza moghtija fl-ismijiet
Paulino sive Lino Schembri vs Ir-Rettur noels, illi fiha l-attur, impjegat
mal-Universita’ ta’ Malta bhala visiting senior lecturer b’kuntratt ta’ mpjieg
ghal zmien definittiv fuq bazi ta’ T9, konvertit ghal kuntratt ta’ mpjieg ghal
zmien indefinittiv, nghata livell ta’ T3.5 fis-sena akkademika 2018/2019.
Din il-Qorti kif diversement presjeduta gajmet ex officio l-ec¢ezzjoni
sollevata preliminarjament mill-Universita’ ta’ Malta fil-kaz odjern, u qalet
illi I-attur kellu rimed;ji ordinariji taht il-ligi kuntrattwali, b’dana illi I-Qorti kellha
tiddeklina i tiehu konjizzjoni tal-kaz minhabba illi kienet inkompetenti illi
taghmel [-istharrig gudizzjarju mitlub mir-rikorrenti. Din il-Qorti kif
diversement presjeduta ghamlet ukoll referenza ghal sentenza preliminari
moghtija fl-ismijiet Josette Attard vs Rettur Universita’ ta’ Malta'’ illi
kienet tirrigwarda allegat ksur ta’ Ftehim Kollettiv mill-Universita’ intimata
meta hija ma gietx assenjata sabiex tghallem fl-Universita’, fejn,
ironikament, I-Universita’ intimata ssollevat |-e¢¢ezzjoni tan-nullita’ tal-
kawza ghaliex tali azzjoni kienet giet intavolata a bazi tal-Artikolu 992 tal-
Kap 16 tal-Ligijiet ta’ Malta minflok fuq I-Artikolu 469A tal-Kap 12 tal-Ligijiet

ta’ Malta. Din il-Qorti kif diversement presjeduta kienet ¢ahdet din I-

16 Rik Nru 1178/2018, Qorti Civili (Prim’Awla), Onor Imh G Mercieca, 27 t'April 2023. Din is-sentenza
giet appellata, izda I-appell gie dikjarat dezert.

17 Cit Nru 432/2011, Qorti Civili (Prim’Awla), Onor Imh illum S.T.O. Prim Imhallef M Chetcuti, 24 ta’
Jannar 2012 (in gudikat)
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eccezzjoni fAttard mhux a bazi tal-fatt illi -azzjoni ma kellhiex tkun wahda
ta’ stharrig gudizzjarju, izda stante illi, “L-ghazla tal-impostazzjoni tal-
kawza tispetta lill-attrici u I-Qorti qed tigi msejha tiddeciedi I-vertenza a bazi
ta’ dak mitlub. II-Qorti ma ghandhiex ghalhekk tissindika opzjonijiet legali
ohra mhux mitluba. F’dan is-sens ghalhekk il-Qorti ma tistax takkolji I-
eccezzjoni ta’ nullita’ ghax I-attrici ghogobha timposta I-kawza kif giet
impostata milli fuq binarji ohra kif suggeriti mill-Universita’. Ovvjament dan
ma jfissirx li I-attrici impostat il-kawza fuq binarju gust li jista’ jwassal ghas-
success mitlub. Dan hu I-mertu tal-azzjoni Ii ghadu ma bediex fdan I-

istadju.”

31.L-Artikolu 469A(4) tal-Kap 12 jghid:

Id-dispozizzjonijiet ta’ dan [-artikolu ma ghandhomx
japplikaw meta |-mod ta’ kontestazzjoni jew ta’ ksib ta’
rimedju dwar xi att amministrattiv partikolari quddiem

qorti jew tribunal jigi provdut dwaru fxi ligi ohra.

32.Gie ritenut fis-sentenza moghtija fl-ismijiet Albert Cassar vs Enemalta

Corporation?:

L-artikolu 469A(4) huwa eccezzjoni ghar-regola li I-grati
ghandhom gqurisdizzjoni. Ghalhekk, jehtieg li tali sub-
artikolu jitfisser f'sens dejjaq kemm jista’ jkun biex ma
jgibx fix-xejn |-ghan li ghalih il-legislatur dahhal din I-
ghamla ta’ azzjoni revizorja fil-pro¢edura lokali. Kif diga
nghad mill-qgrati taghna, I-eskluzjoni tal-gurisdizzjoni tal-
qrati li jistharrgu ghemil amministrattiv ghandha tkun
gustifikata biss jekk il-qorti tkun sodisfatta li, fil-prattika,
persuna kellha rimedju fejjiedi u xieraq disponibbli

ghaliha u hija naqgset li tirrikorri ghalih bla raguni tajba.

18 Rik Gur Nru 176/2017, Qorti Civili (Prim’Awla), Onor Imh J R Micallef, 12 ta’ Lulju 2018 (konfermata
mill-Qorti tal-Appell (Superijuri) fl-4 ta’ Mejju 2022
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[l-qorti tithem li, biex il-gurisdizzjoni tal-qorti li tistharreg
ghemil amministrattiv titnehha, ir-rimedju taht xi ligi ohra
moghti lill-persuna mgarrba b’dak [-ghemil irid ikun
rimedju xieraq u, fuq kollox, effikaci. Irid jintwera wkoll li
[-persuna ma nqgdietx bir-rimedju |-iehor b’mod kapri¢cuz,
fliema kaz ma jkunx xieraq li, minhabba n-nuqgas
taghha, imbaghad iddur ghall-kenn tal-azzjoni ta’ stharrig
gudizzjarju taht lartikolu 469A. Bilkemm ghandu ghalfejn
jizdied jinghad li jaqa’ fuq il-parti li tallega li kien hemm
rimedju iehor disponibbli ghall-persuna mgarrba biex
tipprova kif imiss li tassew kien hemm rimedju effettiv u li

I-persuna naqset bla raguni tajba li tinqgeda bih.

Ma ghandux ikun hemm dubju li, fejn rimedju alternattiv
taht xi ligi specjali ma jkunx disponibbli ghal xi persuna
mhux bi htija taghha jew lil hinn mill-kontroll taghha, ma
jkunx xieraq li lil dik il-persuna jitnehhielha I-jedd li titlob
lill-qorti tistharreg I-eghmil amministrattiv Ii minnu tilminta

li garrbet xi hsara jew pregudizzju.

33.L-Universita’ intimata ssostni illi r-rikorrent kellu jirrikorri ghat-Tribunal
Industrijali, jew jintavola kawza civili quddiem din il-Qorti ghall-
interpretazzjoni tal-Ftehim Kollettiv gialadarba I-kwestjoni mressga
quddiem din il-Qorti titratta interpretazzjoni ta’ klawsoli fil-kuntratt t'impjieg

li jirregolaw ir-rekwiziti t'applikazzjoni ghal promozzjoni;

34.Fl-ewwel lok jinghad illi I-Artikolu 75 tal-Kap 452 tal-Ligijiet ta’ Malta
jistabbilixxi illi t-Tribunal Industrijali ghandu §urisdizzjoni esklussiva i
jikkonsidra u jiddeciedi kazijiet t'allegazzjonijiet ta’ tkec¢cija ingusta, talbiet
ghal ammonti dovuta lil haddiem jew principal wara tmiem ta’ kuntratt ta’
servizz, u kazijiet illi jagghu taht il-gurisdizzjoni tat-Tribunal Inudstrijali bis-
sahha tat-Titolu | tal-Kap 452 jew ir-regolamenti preskritti tahtu. M’hemmx
dubiju illi I-kwestjoni odjerna mhix wahda illi tista’ tigi klassifikata taht wahda

mill-ewwel Zzewq kategoriji ta’ Imenti. Fir-rigward tat-tielet kategorija,
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imbaghad, u cioe ta’ dawk il-kazijiet li jagghu tanht il-gurisdizzjoni tat-
Tribunal Industrijali bis-sahha tat-Titolu | tal-Kap 452, gie ritenut fis-
sentenza moghtija fl-ismijiet Association of Airline Pilots Malta (ALPA)

pro et noe vs Air Malta plc'®:

Ghandu jinghad li I-gurisdizzjoni eskluziva tat-Tribunal
Industrijali giet konferita bil-Kap.452 tal-Ligijiet ta” Malta
b deroga ghall-gurisdizzjoni generali tal-qrati ordinariji.
Ghalhekk, salv fil-kazijiet indikati fil-ligi stess, id-
disposizzjonijiet tal-Kap.452 ma jistghux jigu interpretati
b™ mod wiesgha tant li jigu estizi sabiex jinkludu setghat
li I-legislatur ma ndikax fil-ligi ghax ma riedx li dawn jidhlu
fil-parametri tas-setghat tat-Tribunal. Fi kliem iehor, il-
gurisdizzjoni tat-Tribunal Industrijali u s-setghat li ghandu
huma dawk espressament indikati fil-ligi stess li stabbiliet

il-parametri tal-operat tieghu.

[...] Mhux kontestat i |-pattijiet u I-kondizzjonijiet tal-
impieg tal-atturi mal-konvenuta huma regolati bil-ftehim
kollettiv. ll-ftehim kollettiv huwa ligi bejn il-kontraenti.
Allegati vjolazzjonijiet tal-pattijiet u tal-kondizzjonijiet ta’
ftehim kollettiv, kif hija del resto l-azzjoni attrici, mhux
kompetenza tat-Tribunal Industrijali.

Huwa evidenti ghalhekk illi r-rikorrent ma kellux rimedju quddiem it-

Tribunal Industrijali;

35.F'dik imbaghad illi hija azzjoni ¢ivili “ordinarja”, u cioe mhux wahda ta’
stharrig gudizzjarju fit-termini tal-Artikolu 469A tal-Kap 12, din il-Qorti
tirrileva illi dak illi ghandu jitgies huwa dak illi gieghed jintalab fil-kawza
odjerna. Dak illi r-rikorrent gieghed jilmenta minnu huwa decizjoni ta’ entita’

meqjusa bhala awtorita’ pubblika, stabbilita mill-Kap 327 tal-Ligijiet ta’

19 Rik Gur Nru 581/2020, Qorti Civili (Prim’Awla), Onor Imh J Zammit McKeon, 28 ta’ Jannar 2021 (in
gudikat)
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Malta, illi ddikjaratu ineligibbli ghal promozzjoni. Ir-rikorrent gieghed isostni
illi -awtorita’ pubblika marret ultra vires u abbuzat mill-poter taghha meta
ma mxietx ma dak maqgbul fil-Ftehim Kollettiv. Tali indagini ssir fl-ambitu ta’
kawza intavolata ai termini tal-Artikolu 469A tal-Kap 12 tal-Ligijiet ta’ Malta,
u mhux fkawza civili “ordinarja”. Ir-rikorrent mhux gieghed jitlob lil din il-
Qorti tinterpreta |-klawsoli tal-Ftehim Kollettiv, izda gieghed jitlobha
tinvestiga att amministrattiv maghmul minn entita’ pubblika. Fuq kollox, I-
Universita’ intimata mhix qed tikkontesta I-fatt illi d-decizjoni illi minnha
gieghed jilmenta r-rikorrent tikkostitwixxi eghmil amministrattiv kif definit
mis-sub-inciz (2) tal-Artikolu 469A, u in fatti ma ressget |-ebda e¢¢ezzjoni
fdan ir-rigward. Din il-Qorti hija ghalhekk tal-fehma illi I-unika rimedju illi
kellu r-rikorrent ghall-ilment tieghu kien azzjoni ghal stharrig gudizzjarju
intavolata ai termini tal-Artikolu 469A tal-Kap 12 tal-Ligijiet ta’ Malta, kif fil-
fatt intavola;

36.Finalment, din il-Qorti tagbel ukoll mar-rikorrent in kwantu jsostni illi I-fatt
illi huwa gieghed jilmenta mill-fatt illi I-Universita’ intimata m’adottatx ir-
rakkomandazzjonijiet tal-Kummissarju ghall-Edukazzjoni fl-Uffic¢ju tal-
Ombudsman jirrendi wkoll I-ilment tieghu bhala wiehed sindikabbli fazzjoni
ta’ stharrig gudizzjarju, bhalma jirrendih hekk ukoll il-fatt innifsu illi I-
Ombudsman investiga l-istess ilment gabel giet intavolata |-kawza odjerna.
L-Artikolu 64A(1) tal-Kostituzzjoni ta’ Malta holoq il-kariga tal-Ombudsman
bil-funzjoni illi “jinvestiga kull azzjoni li ssir minn jew fisem il-Gvern, jew
minn dik l-awtorita, dak il-korp jew dik il-persuna ohra skont ma jista’ jigi
provdut b’ligi (inkluza awtorita, korp jew kariga stabbiliti b’din il-
Kostituzzjoni), li jkunu azzjonijiet li jsiru fit-twettiq tal-funzjonijiet
amministrattivi taghhom” (emfasi tal-Qorti). Il-fatt, ghalhekk, illi I-
Kummissarju ghall-Edukazzjoni mhux talli wettaq investigazzjoni izda talli
ta wkoll ir-rakkomandazzjonijiet tieghu, iwassal lil din il-Qorti sabiex
b’konvin¢iment ikbar tiddikjara illi hija kompetenti taghmel [-istharrig
gudizzjarju mitlub mill-attur ai termini tal-Artikolu 469A tal-Kap 12 tal-Ligijiet
ta’ Malta;
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37.Din il-Qorti sejra ghalhekk ti€had |-e¢cezzjoni preliminari sollevata mill-

Universita’ intimata.

B. Mertu tal-Kaz Odjern

38.L-ewwelnett, il-Qorti tfakkar illi dak illi hija gieghda tigi mitluba taghmel,
gialadarba din hija kawza ghal stharrig gudizzjarju, mhux illi tiddeciedi hi
jekk ir-rikorrent jisthoqqlux ikun promoss ghal Professur jew le, izda illi
tindaga jekk id-decizjoni mehuda mill-Universita’ ta’ Malta kinitx wahda
legali. Tghid Hilaire Barnett fil-ktieb taghha Constitutional and

Administrative Law:

In the case of review, a successful case will usually result
in the previous decision being nullified — or quashed —
but no new decision will be put in its place. Instead, the
body in relation to which a successful application for
judicial reviews has been made will be directed to
redetermine the case according to the correct rules and
procedure, and it is by no means inevitable that the
decision reached according to the lawful procedure will
be more favourable to the individual than the original

decision.20

Hekk ukoll jghid ir-rikorrent fil-ktieb tieghu Maltese Administrative Law?:

Indeed, there are two basic rules invariably applied in
common law as regards judicial review of administrative
action: the first norm is that, in judicial review, the court
will not enter into the merits of whether a decision or an
act is right or wrong, or whether it is fair or not, but only

whether it is lawful. [...]

20 Barnett H, Constitutional and Administrative Law (Routledge, 10th Edn, 2013) p 569
21 Borg T, Maltese Administrative Law (Kite Group, 1st Edn, 2021) p 146
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The second golden rule is that, in judicial review cases,
unlike human rights applications under the Maltese
Constitution, the courts will limit themselves to declaring
that an administrative act is null and void, but do not
substitute their discretion for that of the public authority

concerned.

39. L-Artikolu 469A(1)(b) jistabbilixxi illi eghmil amministrattiv jigi dikjarat null,
invalidu jew minghajr effett meta “ikun ultra vires ghal xi raguni minn dawn
li gejjin: (i) meta dak l-eghmil jitwettaq minn awtorita’ pubblika li ma tkunx
awtorizzata sabiex twettqu; jew [...] (iii) meta |-eghmil amministrattiv
Jikkostitwixxi abbuz tas-setgha tal-awtorita’ pubblika billi dan isir ghal
ghanijiet mhux xierqa jew jissejjes fuq konsiderazzjonijiet mhux rilevanti;”
huma z-zewg sub-artikoli illi jaghmel referenza ghalihom ir-rikorrent fir-

rikors promotur;

40.Intqal fis-sentenza moghtija fl-ismijiet Logotenent Kurunell Andrew

Mallia vs Kap Kmandant, Forzi Armati ta’ Malta et*>:

25. Huwa mifthum |i meta tintalab tistharreg ghemil
amministrattiv fit-termini tal-artikolu 469A(1)(b) tal-Kap.
12, il-Qorti trid tara li dak I-ghemil ikun twettaqg sewwa.
B’dan wiehed jithem li: (a) I-ghemil ikun sar taht jew bis-
sahha ta’ ligi, (b) minn persuna jew awtorita li tkun
inghatatilha mil-ligi dik is-setgha, u (¢) li hi u twettaq tali
setgha, dik il-persuna jew dik l-awtorita tkun ingdiet biha
b’'mod li ma tuzahiex hazin jew ghal ghanijiet mhux
xierqa. Fejn it-twettiq ta’ xi setgha jgib mieghu I-uzu ta’
diskrezzjoni, il-ligi trid ukoll Ii dik id-diskrezzjoni tissejjes

fug kunsiderazzjonijiet rilevanti.

22 Rik Nru 187/2016/1, Qorti tal-Appell (Superijuri), 11 ta’ Marzu 2024
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41.0sservat ukoll I-istess Qorti tal-Appell (Superjuri) fis-sentenza moghtija fl-

ismijiet Ganni Attard vs Direttur Generali Dipartiment Veterinary and

Phyto Sanitary?3:

57. A skans ta’ ripetizzjoni, din il-Qorti taghmel referenza
ghall-gurisprudenza patria u l-awturi kkwotati mill-ewwel
Qorti fid-decizjoni taghha u taghmel ukoll referenza
ghas-sentenza ta’ din il-Qorti tal-5 ta’ Dicembru 2014 fl-
ismijiet Tabone Computer Centre Ltd v. Ir-Regolatur
tat-Telegrafija minghajr Fili, id-Direttur tat-Telegrafija

minghajr Fili u I-Avukat Generali, fejn jinghad:

“Issa hu veru li kull awtorita’ trid tagixxi b’mod
ragjonevoli, fis-sens li d-decizjoni taghha trid tkun wahda

dettata bir-raguni megjusa c-cirkostanzi kollha rilevanti

tal-materja. [enfasi ta’ din il-Qorti] Fil-kawza Buttigieg v.
Rettur tal-Universita® ta’ Malta et, deciza mill-Prim’Awla
tal-Qorti Civili fit22 ta’ Dicembru 2003 intqal Ii:

“It-tests’ ta’ ‘unreasonableness’ fl-ezercizzju ta’ poteri
simili gew enuncjati fil-kawza Kruse v. Johnson 1898 u
b’dan il-mod: ‘if they are manifestly unjust’; ‘if they
disclosed bad faith’; if they could find no justification in

the minds of reasonable men.”

58. Issir referenza wkoll ghas-sentenza ta’ din il-Qorti
tas-27 ta’ Frar 2015 fl-ismijiet Adrian Deguara V.
Suprintendent tas-Sahha Pubblika, fejn il-Qorti

sahget:

L-ghoti tal-helsien mill-harsien ta’ ligijiet sanitarji hija

diskrezzjonali ghall-Bord, izda l-ezercizzju ta’ dik id-

28 Rik Nru 114/2012/1, Qorti tal-Appell (Superijuri), 29 ta’ Jannar 2016
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diskrezzjoni huwa sindakabbli mill-grati ordinarji jekk

jirrizulta i hija rragjonevoli jew li ttiehdu konsiderazzjoni

ta’ fatturi li ma kellhomx jittiehdu jew ma ttiehdux

konsiderazzjoni ta’ fatturi li kellhom jittiehdu. [sottolinear

ta’ din il-Qorti] Fil-kawza ricenti All for Property Ltd. v.
Direttur Generali (Dwana), deciza mill-Prim’Awla tal-
Qorti Civili fit-30 ta’ Settembru 2014, fkuntest tal-
applikazzjoni  tal-Artikolu  469A  tal-Kodici ta’
Organizzazzjoni u Procedura Civili sar reassunt tal-
principji legali applikabbli meta jsir stharrig ta’ ezercizzju

ta’ diskrezzjoni. Intqal hekk a propozitu:

“Fil-kuntest tas-subinciz (iii) tal-inciz (1)(b) tal-Kap. 469A
dwar irrelevant considerations Lord Esher MR fil-kawza
“R. vs St. Pancras Vestry” (1890) qal hekk:-

“They must fairly consider the application and not take
into account any reason for their decision which is not a
legal one. If people who have to exercise a public duty
by exercising their discretion take into account matters
which the courts consider not to be proper for the
exercise of their discretion, then in the eye of the law they

have not exercised their discretion”.

“Kif gal I-awtur HWR Wade, fil-ktieb tieghu Administrative
Law, jikkummenta hekk:-

“A person in whom is vested a discretion must exercise
his discretion upon reasonable grounds. A discretion
does not empower a man to do what he likes merely
because he is minded to do so — he must in the exercise
of his discretion do not what he likes but what he ought.

In other words, he must by the use of his reason,
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ascertain and follow the course which reason directs. He

must act reasonably.” [Lord Wrenbury].”

“II-Qorti tirreferi ghal dak deciz fil-kaz "Debono v
Awtorita” Dwar itTrasport Pubbliku" fejn il-Qorti pprecizat
li "lI-Artikolu 469A(1)(b)(iii)) ma jfissirx li 1-Qorti ser
tezamina I-mertu tal-kaz quddiem I-Awtorita’, imma jekk
I-Awtorita™ wasslet ghad-decizjoni taghha abbazi ta’

improper purpose’ jew konsiderazzjonijiet irrilevanti.”

42.Dwar l-element ta’ ragonevolezza illi ghandha tigi applikata feghmil
amministrattiv, issir referenza ghal dak ritenut minn din il-Qorti Kkif
diversement presjeduta fis-sentenza moghtija fl-ismijiet Raymond

Camilleri et vs Kap Kmandant tal-Forzi Armati et?*:

llli jista’ jinghad li id fid mal-kwestjoni tar-ragonevolezza
ta’ decizjoni jew ghemil amministrattiv, tidhol ukoll dik tar-
rilevanza tal-kunsiderazzjonijiet li jintghamlu biex twassal
ghat-tehid ta’ tali decizjoni jew ghemil. Din ukoll hija
wahda mill-kawzali i fughom l-atturi jsejsu |-kaz
taghhom. Maghhom u minhabba |-kawzali specifika tat-
thaddim tar-ragonevolezza, jidhol tabilfors I-element tat-
thaddim tad-diskrezzjoni li I-ligi taghni biha lill-awtorita®
amministrattiva pubblika i tkun hadet dik id-decizjoni.
B’*diskrezzjoni” wiehed jifhem dak i fid-duttrina huwa
mfisser bhala “(the) power to make a choice between

alternative courses of action or inaction™:

llli 1-Qorti tithem Ii ladarba ezercizzju bhal dak jimplika
diskrezzjoni, dan ifisser li t-twettiq ta’ dik id-diskrezzjoni,
ghall-finijjiet ta’ stharrig gudizzjarju, tippermetti i |-
persuna moghnija b’dik is-setgha diskrezzjonali ma

24 Rik Gur 1087/2009, Qorti Civili (Prim’Awla), Onor Imh J R Micallef, 24 ta’ Frar 2022
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tkunx marbuta mal-elementi oggettivi ghall-formazzjoni
tal-hsieb taghha, li huwa fdat ghall-prudenza suggettiva
ta’ dik il-persuna u li timplika tabilfors element soggettiv.
Madankollu, dik id-diskrezzjoni trid titwettaq fil-parametri
tal-ligi li tawtorizzaha, b’mod ragonevoli, b’ekwita’ u
haqq, u minghajr abbuz ta’ dik I-istess diskrezzjoni. Huwa
maghruf ukoll li t-twettiq ta’ diskrezzjoni bhal dik dettat
minn xi sura ta’ pressjoni jew theddid minn terza persuna
jaf inissel cirkostanza fejn dik id-diskrezzjoni titgies li
twettqet hazin, ghaliex ghall-ezerc¢izzju tal-arbitriju hieles
u ragunat tal-persuna awtorizzata jkun dahal I-element li

I-hsieb li wassal ghad-decizjoni kien wiehed imgieghel;

Illi kien ghalhekk li, mal-medda taz-zmien, issawru regoli
li jharsu I-imsemmija setghat diskrezzjonali u kif il-Qrati
kellhom iqisu l-istharrig taghhom dwarhom. Ewlenija fost
dawn ir-regoli hi li awtorita’ Ii hija moghnija b’diskrezzjoni
tista’ tigi ordnata tezercitaha fkaz li tkun naqset li
taghmel dan, imma ma tistax tigi dettata x’ghandha
tiddeciedi jew li twettagha b’xi mod partikolari. Biex jigi
assikurat li din id-diskrezzjoni kienet imwettqa, jehtieg li
lill-Qorti jirrizultalha i dik l-awtorita® tassew qieset il-
kwestjoni li kellha quddiemha, u li dan ghamlitu minghajr
I-indhil tal-ebda haddiehor jew bla ma poggiet lilha
nnifisha fqaghda fejn ma setghetx jew irrifjutat li twettaq
dik id-diskrezzjoni. Siewi wkoll li jigi accertat jekk I-
awtorita’ mistharrga ghamlitx dak Ii kienet espressament
mizmuma milli taghmel, jew jekk ghamlitx xi haga Ili ma
kinitx awtorizzata taghmel. Fuq kollox, [-awtorita’
mistharrga trid tkun imxiet bona fide u qieset |il-
konsiderazzjonijiet rilevanti tal-kaz. Dawn huma, fil-
gosor, il-gabra tal-kategoriji fid-Dritt Amministrattiv ta’
nuqqas ta’ ezercizzju ta’ diskrezzjoni u ta’ eccess jew

abbuz ta’ dak l-ezercizzju,
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Illi marbut sfiq ma’ dawn il-principji wiehed isib ukoll it-
test tar-ragonevolezza tat-twettiq tad-diskrezzjoni. Id-
dmir li awtorita’ tagixxi ragonevolment mhux [-istess
bhad-dmir li tagixxi bona fide. Ghalhekk, filwaqt li mhux
kull ezercizzju ragonevoli ta’ gudizzju huwa bilfors
korrett, lanqas mhuwa bilfors irragonevoli kull ezercizzju
ta’ gudizzju zbaljat. F’kaz bhal dan, ix-xiber li I-Qorti
Jidher li ghandha tuza biex tkejjel bih ikun dak li tqis jekk
id-decizjoni li minnha jkun hemm ilment kinitx mistennija

li tittiehed minn persuni ragonevoli;

[...]

llli huwa stabilit li biex jitqies jekk awtorita™ wettqitx b’mod
ragonevoli d-diskrezzjoni moghtija lilha bis-sahha ta’ xi
ligi, irid jintwera li dik l-awtorita” mxiet ma’ dak Ii kellha
jew messha taghmel u mhux biss ma’ dak li setghet
taghmel. Dan fifisser li |-kejl ta’ r-ragonevolezza jkun
wiehed oggettiv marbut mac-cirkostanzi fattwali li fihom
dik I-istess diskrezzjoni titwettaq . B’Zieda ma’ dan, biex
imgiba titqgies abbuziva, min jallegaha jrid juri li kien
hemm element ta’ intenzjoni biex wiehed jaghmel il-
hsara, liema fehma wiehed jista’ jasal biex juriha b’xi
prova ta’ mgiba esterna li taghmel parti mill-ezerc¢izzju
diskrezzjonali li jkun. Minbarra dan, l-ezer¢izzju
diskrezzjonali jrid ikun kemm ‘rite” u kif ukoll “recte”,
jJigifieri jrid jitwettaq skond il-procedura stabilita u kif ukoll
imhaddem b’haqq. Dan kollu jitlob ukoll li d-diskrezzjoni

titwettaq b’mod ragonevoli;

llli fdan ir-rigward, tajjeb li jinghad li “A person in whom
is vested a discretion must exercise his discretion upon

reasonable grounds. A discretion does not empower a
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man to do what he likes merely because he is minded to
do so — he must in the exercise of his discretion do not
what he likes but what he ought. In other words, he must,
by the use of his reason, ascertain and follow the course
which reason directs. He must act reasonably”. |I-kejl tar-
ragonevolezza jista’ jitgies bhala [|-mod kif ghemil
amministrattiv._ma jithalliex ikun agir arbitrarju jew
kapriccuz. Izda jekk kemm-il darba jirrizulta li d-decizjoni
amministrattiva taqa’ fil-parametri tar-ragonevolezza,
imbaghad il-Qorti ta’ stharrig ma jifdlilha I-ebda setgha li
tindahal fuq is-siwi ta’ dik id-decizjoni jew tiddelibera
dwar jekk kenitx tagbel maghha jew jekk Kinitx tiddeciedi
bhalha;

[lli fis-sentenza Associated Provincial Picture Houses
Ltd v Wednesbury Corporation Lord Greene MR
ghamel pronunzjament awtorevoli dwar il-livell ta’
ragonevolezza legali li ghandu jinzamm minn min jiehu
d-decizjonijiet: “In his oft-cited judgment, Lord Greene
MR stated that a decisionmaker will fall into error where
they remain within the ‘four corners of the matters which
they ought to consider, [but] have nevertheless come to
a conclusion so unreasonable that no reasonable

authority could ever have come to it”,

[l minn dik is-sentenza jistghu jinstiltu ghadd ta’ principji,
li komplew jigu elaborati f'sentenzi li gew ippronunzjati
warajha, fosthom li: (i) decizjoni tista’ titgies li mhix
ragonevoli fsens generali meta jkun hemm Zzbalji fil-
process li bih tittiehed id-decizjoni. Izda r-ragonevolezza
tezisti bhala raguni residwali tal-istharrig amministrattiv.
Qorti tista’ thassar decizjoni fuq il-bazi ta’ nuqqas ta’
ragonevolezza wkoll meta min jiehu d-decizjonijiet ikun

gies il-kunsiderazzjonijiet rilevanti kollha, ezercita s-
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setghat tieghu ghal ghan xieraq, u mexa mal-applikant
b’gustizzja pro¢edurali; (ii) in-nuqqas ta’ ragonevolezza
skont il-ligi mhix skuza biex il-Qrati jimponu I|-fehma
taghhom ta’ x’inhu xieraq fuq dik ta’ min jiehu d-
decizjonijiet amministrattivi. Fi kliem Lord Greene fl-
istess sentenza, ‘the question is not what the court
considers unreasonable, a different thing altogether”.
Dan hu hekk il-kaz billi “There is a fine line between an
unreasonable decision and a reasonable decision with
which one disagrees. The High Court has repeatedly
emphasized that legal unreasonableness is not a covert
method for the judiciary to express its disapproval of an
administrative decision.”, (i) in-nuggas  ta’
ragonevolezza jitqies e¢cezzjonali, u mhux milhuq kif
gieb u lahaq, imma fi kliem Lord Greene, ‘would require
something overwhelming'’. Intgal ukoll li
‘unreasonableness is a conclusion which may be applied
to a decision which lacks an evident and intelligible
justification’, u wkoll li “two reasonable persons can
perfectly reasonably come to opposite conclusions on
the same set of facts without forfeiting their title to be
regarded as reasonable”; u ghalhekk Lord Cooke juza’t-

J 113

test ta’ “whether the decision was one which a
reasonable authority could reach”. Mhuwiex bilfors

irragonevoli kull ezercizzju ta’ gudizzju zbaljat;

43.Applikata |-gurisprudenza suriferita ghall-fatti tal-kaz odjern, din il-Qorti

taghmel is-segwenti osservazzjonijiet:

44 F’dak illi jirrigwarda s-sub-in€iz (b)(i), u cioe meta I-eghmil jitwettaq minn
awtorita’ pubblika li ma tkunx awtorizzata sabiex twettqu, din il-Qorti rat illi
I-Artikolu 77 tal-Kap 327 tal-Ligijiet ta’ Malta jghid illi I-Kunsill ghandu -
funzjoni illi “jaghti hatriet ghal karigi, ta’ natura akkademika jew xort’'ohra,
skont pro¢eduri stabbiliti mill-istatuti”. Fit-termini tal-Ftehim Kollettiv 2019-
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2023, “26.1 Members of the University are promoted by the Council of the
University after receiving recommendations from a Promotions Board.?>
Jidher ghalhekk illi I|-Kunsill iddelega I|-pro¢edura ghall-ghoti ta’
promozzjonijiet lill-Bord tal-Promozzjonijiet. ll-procedura hija stabbilita fil-
klawsola 29 tal-istess dokument, fejn hu delineat illi I-Bord tal-
Promozzjonijiet taghmel il-konsiderazzjonijiet taghha u tiddeciedi dwar |-
applikazzjonijiet illi jigu sottomessi, izda “The decision of the Promotions
Board is to be taken to the University Council for its approval at the next
scheduled meeting of Council.” Huwa evidenti ghalhekk illi d-decizjoni
dwar jekk applikazzjoni ghal promozzjoni tigix accettata jew le hija
effettivament tal-Promotions Board, izda I-ahhar kelma hija tal-Kunsill.
Madanakollu, fl-ittra mibghuta lir-rikorrent mill-President tal-Kunsill, ir-
rikorrent gie mgharraf illi, “/ regret that Council is not in a position to
examine the merits of each and every application for promotion upon
request, or to undertake a reconsideration of the current procedures. Rest
assured however that Council gave due consideration to your request,

even if the outcome is not as you had intended.?5;

45.Mhuwiex ¢ar ghal din il-Qorti jekk effettivament il-Kunsill ikkunsidrax |-
applikazzjoni tar-rikorrent jew le, stante illi filwaqt illi I-Kunsill donnu
gieghed jahsel idejh mill-applikazzjoni, fl-istess hin jidher illi gieghed
jipprova jassigura lir-rikorrent illi I-applikazzjoni tieghu giet ikkunsidrata
mill-Kunsill. Madanakollu, ikkunsidrat il-kontenut tal-ittra spedita lir-
rikorrent mill-Kunsill, din il-Qorti sejra takkorda I-benefic¢ju tad-dubbju lill-
Universita’ ta’ Malta, u tqis illi d-decizjoni tal-Bord tal-Promozzjonijiet
ghaddiet quddiem il-Kunsill, illi ta wkoll I-approvazzjoni tieghu fit-termini tal-
Ftehim Kollettiv;

46.F’dak, izda, illi jirrigwarda s-sub-in€iz (b)(iii), u cioe illi l-eghmil
amministrattiv jikkostitwixxi abbuz tas-setgha tal-awtorita’ pubblika billi jsir
ghal ghanijiet mhux xierqa jew imsejjes fuq konsiderazzjonijiet mhux

rilevanti, din il-Qorti hija tal-fehma illi r-rikorrent ghandu ragun jilmenta mid-

25 Vide Dok JF1 a fol 88 tal-process
26 Dok AB6 a fol 22 tal-process
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decizjoni tal-Universita’ ta’ Malta. Filwaqt illi huwa minnu illi, fi kliem ir-
rikorrent stess, “In all systems where there lies redress to an Ombudsman,
the recommendations made by him are not enforceable in a court of law,
and have no legally binding effect?’, din il-Qorti tasal tagbel mal-
konkluzjonijiet tal-Kummissarju ghall-Edukazzjoni dwar I-interpretazzjoni
tal-klawsola 28.6 tal-Ftehim Kollettiv 2019-2023, u cioe illi “the “other
criteria” for which partial compensation may be found in the applicant’s
contribution “to the University, society, culture and the economy at large
and the international community” includes the criterion of years in one’s
current post or grade.?® Kwalsiasi interpretazzjoni ohra tkun, fil-fehma tal-
Qorti, irragonevoli, kif definita I-istess irragonevolezza f'gurisprudenza

kostanti suriferita;

47. Huwa minnu illi I-Ftehim Kollettiv jaghti lill-Bord tal-Promozzjonijiet id-
diskrezzjoni illi tiddeciedi jekk il-kontribuzzjoni fit-termini tal-klawsola 26.8
tal-applikant illi jitlob promozzjoni ghandux jikkumpensa ghall-kriterji I-ohra,
fosthom, hekk kif ikkonkludiet din il-Qorti, ghall-perjodu ta’ Zmien illi fih
wettaq ir-rwol ta’ Senior Lecturer u Associate Professor; madanakollu,
jidher illi I-Bord tal-Promozzjonijiet lanqas biss wasal ghall-punt illi fih seta’
juza d-diskrezzjoni tieghu, stante illi ddikjara lir-rikorrent ineligibbli ghall-
post ta’ Professur hekk kif irrizulta lill-Bord illi r-rikorrent ma kienx wettaq

tmien (8) snin fil-kariga ta’ Associate Professor. Infatti:

a. fl-ittra datata 3 ta’ Marzu 2023%°, ir-rikorrent gie informat illi “The
Promotions Board noted that since you were promoted Senior Lecturer
with effect from 20 February 2019 and Associate Professor with effect
from 24 March 2020, you do not satisfy all the criteria as stipulated in
article 26.8 of the Collective Agreement. The Promotions Board
therefore agreed that you are not eligible for consideration for

promotion to Professor.” Huwa evidenti minn din I-ittra illi 1-Bord tal-

27 Borg, T, op cit, p 134
28 Dok AB4 anness mar-rikors promotur, a fol 18-19 tal-process
29 Dok AB2 annessa mar-rikors promotur, a fol 15 tal-process
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Promozzjonijiet ikkunsidrat biss it-terminu ta’ tmien (8) snin stabbilit fil-
klawsola 26.8 tal-Ftehim Kollettiv, u I-ebda kriterju iehor;

. fl-ittra datata 10 ta’ Lulju 20233, ir-rikorren giet informat illi, “The
application was considered to be premature as, at the time of
application, you had worked at Senior Lecturer and Associate
Professor levels for less than four years instead of the required eight
years as stipulated in the Collective Agreement.” Dan jikkonferma I|-fatt
illi I-Bord tal-Promozzjonijiet ikkunsidrat biss it-terminu ta’ tmien (8) snin

u l-ebda kriterju iehor;

. fl-ittra mibghuta mir-Rettur tal-Universita’ ta’ Malta lill-Kummissarju tal-
Edukazzjoni®!, ir-Rettur  informa  lill-Kkummissarju  illi  r-
rakkomandazzjonijiet moghtija fir-rapport tieghu ma setghux jigu
implimentati, u dan minhabba illi, “the eight-year eligibility criterion has
been explicitly set out in the collective agreement as a baseline
minimum requirement, and this following extensive negotiations with
the relevant staff union. This eight-year eligibility criterion cannot be
exchanged or otherwise compensated for with professional, political,

philanthropic or other experience.”,

. fl-affidavit taghha Jacqueline Fenech, Direttur tar-Rizorsi Umani fl-
Universita’ ta’ Malta, tghid illi r-rikorrent issottometta applikazzjoni
sabiex jigi promoss ghal Professur fOttubru 2022, izda din I-
applikazzjoni “was not successful due to lack of the required experience

of eight (8) years at Senior Lecturer and Associate Professor level??;

. mistogsi jekk kinux gew ikkunsidrati I-kriterji I-ohra elenkati fil-klawsola
26.8 ghall-eligibilta’ tar-rikorrent sabiex jigi promoss ghal Professur, ir-
Rettur wiegeb, “Ma dietx ikkunsidrata ebda xejn hlief li ma kienx hemm
it-tmien snin mehtieg bhala deriger (sic) mill-applikant. 33

30 Dok AB3 annessa mar-rikors promotur, a fol 16 tal-process
31 Dok AB5 annessa mar-rikors promotur, a fol 21 tal-process
32 A fol 64 tal-process

33 A fol 225 tal-process
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48.Filwagt illi din il-Qorti ma temminx illi d-decizjoni tal-Universita’ ta’ Malta
kienet xprunata minn xi pregudizzju illi membri tal-UMASA seta’ ghandhom
ghar-rikorrent kif minnu allegat, u langas temmen illi d-decizjoni dwar jekk
ir-rikorrent ghandux jigi promoss ghal Professur jew le ghandha tkun
ibbazata unikament fug in-numru ta’ kotba li kiteb minghajr konsiderazzjoni
ghall-impatt illi I-istess kotba jaghmlu fid-dinja akkademika, din il-Qorti tasal
tikkonkludi a bazi tal-provi migjuba quddiemha illi [-Bord ghall-
Promozzjonijiet wasal biss sal-ewwel kriterju meta kkunsidra |-
applikazzjoni tar-rikorrent, u cioe I-kriterju ta’ tmien (8) snin. Dan minghajr
angas biss ippro¢eda sabiex jibda jikkonsidra jekk il-kriterju tal-
kontribuzzjoni tar-rikorrent ghall-Universita’, s-socjeta’, I-kultura, I-
ekonomija u I-kommunita’ internazzjonali kienx gie milhug mir-rikorrent

b’tali mod illi seta’ jikkompensa ghall-kriterju tat-tmien (8) snin;

49.Dan ikkunsidrat, din il-Qorti tikkonkludi illi I-Unviersita’ ta’ Malta agixxiet
ultra vires meta abbuzat mis-setgha taghha billi sejset il-kunsiderazzjonijiet
taghha sabiex iddecidiet illi r-rikorrent mhux eligibbli sabiex jigi promoss
ghal Professur unikament fuq il-kriterju tat-tmien (8) snin, u nagset milli
tikkunsidra jekk ir-rikorrent kienx eligibbli taht kriterji ohra sabiex jigi hekk
promoss. Konsegwentement, din il-Qorti tiddikjara d-decizjoni illi
permezz taghha l-applikazzjoni tar-rikorrent giet rifjutata bhala nulia,

invalida u minghajr effett.

C. Hlas ta’ Danni

50.Fit-tielet talba tieghu, ir-rikorrent gieghed jitlob lil din il-Qorti tiddikjara illi |-
Universita’ ta’ Malta hija responsabbli ghal danni sofferti mir-rikorrenti jew
li huwa ghad jista’ jsofri minhabba I-agir illegali taghha. Konsegwentement,
fir-raba’ talba tieghu, ir-rikorrent jitlob il-likwidazzjoni tal-istess danni, u fil-
hames talba jitlob lil din il-Qorti tordna lill-Universita’ intimata thallas id-
danni hekk likwidati;

51.Dawn it-talbiet ged isiru fit-termini tal-Artikolu 469A(5) tal-Kap 12 illi jghid:
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(5) F’azzjoni li ssir bis-sahha ta’ dan [-artikolu l-attur
ikun jista’ jinkludi fit-talbiet tieghu talba ghall-hlas tad-
danni li tkun imsejjsa fuq ir-responsabbilta allegata tal-
awtorita pubblika li tkun ghamlet delitt jew kwazi delitt li
Johrog mill-att amministrattiv. Dawk id-danni ma
ghandhomx jinghataw mill-qorti meta minkejja |-
annullament tal-att amministrattiv I-awtorita pubblika ma
tkunx agixxiet in mala fede jew b’mod mhux ragonevoli
jew meta l-azzjoni mitluba mill-attur setghet legalment u

ragonevolment giet michuda taht kull setgha ohra.

52.l1d-danni illi gieghed jitlob ir-rikorrent jirrapprezentaw id-dhul illi kien
jippercepixxi r-rikorrent li kieku giet approvata |-applikazzjoni tieghu, u cioe
d-differenza fis-salarju illi tilef per konsegwenza tal-fatt illi I-applikazzjoni

tieghu ghall-promozzjoni giet rifjutata;

53.Huwa minnu illi gieghed jigi dikjarat illi d-decizjoni tal-Universita’ in kwantu
giet rifjutata l-applikazzjoni tar-rikorrent sabiex huwa jigi promoss ghal
Professur kienet wahda mehuda fug konsiderazzjonijiet irragonevoli;
madanakollu, din il-Qorti tgis illi dan il-fatt biss m’ghandux jigi interpretat
fis-sens illi, li kieku I-Universita’ kkunsidrat |-applikazzjoni tar-rikorrent fid-
dawl tal-kriterji kollha stabbiliti fil-Ftehim Kollettiv, |-applikazzjoni tar-
rikorrent kienet sejra awtomatikament tigi approvata. Dan fid-dawl tal-
premessi illi bdiet il-konsiderazzjonijiet taghha bihom din il-Qorti aktar ‘il
fuq, cioe illi dak illi ged jigi indagat mhuwiex il-mertu tad-decizjoni illi
ttiehdet per se, izda jekk tali decizjoni kinitx wahda ultra vires jew le. II-
Qorti ma tarax ghalhekk illi jkun ghaqli illi takkorda wkoll danni gialadarba
m’hemm |-ebda garanzija illi I-applikazzjoni tar-rikorrent kienet ser tigi
approvata li kieku giet ikkunsidrata fid-dawl tal-kriterji kollha, u mhux fid-

dawl tal-kriterju tat-tmien (8) snin biss;

54.1n oltre, fid-decizjoni taghha illi ma tillikwidax danni, din il-Qorti hadet in

konsiderazzjoni wkoll il-fatt illi d-decizjoni finali illi minnha ilmenta r-
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rikorrent giet komunikata lilu fil-11 t'Ottubru 2023, u cioe hames (5) xhur

ilu, u I-kawza odjerna giet mismugha u deciza b’'urgenza,

55.Din il-Qorti sejra ghalhekk ti¢had it-tielet, raba’ u hames talbiet rikorrenti.

Decide

56.Ghal dawn il-motivi, il-Qorti:

a. Tichad |-e¢cezzjoni preliminari sollevata mill-Universita’ intimata;
b. Tilga’' l-ewwel zew( talbiet rikorrenti;

C. Tichad it-tielet, raba’ u hames talbiet rikorrenti;

d. Tichad |-e¢cezzjonijiet sollevati mill-Universita’ intimata fil-mertu

in kwantu mhux kompatibbli ma’ din id-decizjoni.

Tordna li l-ispejjez tal-kawza jithallsu mill-Universita’ ta’ Malta.

Mogrija.

Onor Imhallef Dr Audrey Demicoli LL.D.

Karen Bonello

Deputat Registratur
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